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Section I    Justicibility: Should this issue be in the courts?

A
Filtering of Disputes: Courts avoid deciding the merits of the case 
and shift that responsibility to the legislature.  


1
Policy of filtering:



a
Floodgate question...A new class of cases?



b
(Adversality) If the partys before the court are not the 


best examples of the partys to be found in the type of case 


to be decided the court may wish to wait for other parties 


to decide so as to create good precedent.



c
Considerations: Finality of judgement(res judicata), 


Alternate forums, Ligitimate public policy?, Limited 


resources of the court system, legitimacy of underlying 


activity.  


2
Courts filter by:




a 
Issue isn't ready (ripe).



b 
Plaintiff doesn't have standing.



c
Dispute is not Justicable (but rather its political or 


hypothetical).



d
No right of appeal...court chooses not to rule.

B
Standing: What the courts find as proper issues for considerarion.  


Precedent has provided this constitutional minimum for 


having a case with standing.


1 
Three elements:



a
Causation (Injury linked to the action of the [d])



b
Injury in fact (or if injunctive releif is 


sought, there must be imminant injury)




-Is the right person suing? One is not usually allowed to 


sue on the injury of a third party.



c
Redressability (by its decision the court may bring releif 


which will provide remedy for the injury)


2
LUJAN:  Legislative bodies cannot grant the right to sue in 

violation of these 3 minimum standards. 


3
VALLEY FORGE CHRISTIAN COLLEGE:   Constitutional challenge of a 

tax by a taxpayer:


a
Must be an injury to the [p] by the tax (not a third party).



b
The court must be able to redress such injury.

 

c
The challenged enactment must be shown to exceed specific 



limitations on the congressional power to tax and 


spend(Article 1, (8)p280



(FLAST, an earlier case calls only for there to be a logical 

connection between the taxpayer status of [p] and and the 

challenged legislative enactment.) 

C
Time Issues: 


1
Ripeness: Is there a crystallized set of facts and a complete 

record on which to adjudicate?...checklist: 



a
controversy



b
completeness



c
real/substantial interests of parties



d
redressability



e
concreteness



f
adverarialness


2
Mootness: The [p] had standing when the case was brought but 

because of some subsequent change in the law or change in the 

party's positions such standing no longer exists.



a
no adversality/no redressability...decision doesn't matter 


to the parties.



b
If a case is moot the courts decision is not an 


interprtation of law based on a new set of facts but is a 


pronouncement of new law on an old set of facts. (This is 


the job of the legislature)



c
DEFUNIS: Law school affirmative action.



d
Exceptions to mootness: Courts will rule.




i
Capable of repetition but evading review:  it is 



impossible for a case of this type to make through the 



court system prior to mootness and such a case is 



REPEATABLE WITH THE SAME PLAINTIFF.





ii
Voluntary Cessation: the [d] has voluntarily ceased the 



act of which the [p] seeks legal releif.  The court 



will still rule because it does not want [d] to control 



the judicial process and avoid liability simply by 



stopping a behavior which created liability.


3
Advisory Opinions:  court ruling on legality of a statute prior 

to its enactment.....not a proper excercise of the judicial 

function 



a
The question is hypothetical; there is no real controversy, 


adversarial situation, or need/possibility for remedy.



b
Any positive advisory opinion on a law would unjustly 


disallow the possibility of future contesting of the law.



c
The court is asked the question in order to decide a 


POLITICAL debate.



d
MATTER OF THE STATE INDUSTRIAL COMMISSION: court refused to 


assess the legality of a law prior to enactment.  Can only 


give qualified advise.


4
Political Questions: 



a
The court may not usurp the powers of the other branches of 


government in deciding an case. (leglislative = Creation of 


Law;  Executive = Enforcement of law.



b
Test1:  Is there a judiciall manageable standard? 



c
Test2:  Can the court may provide a viable remedy for the 


plaintiff in the case? 



d
ORLANDO: Challenge of Vietnam was open to judicial review to 


see if Sec. of Defense had exceeded constitutional 


authority. 


5
Declaratory Judgement Act:(USC28((2201,2202)p282  



a
Allows a court to provide declare the rights and other legal 


relations of parties so as to prevent an injury (thus avoid 


suit for damages) if a [p] has all the requirements for 


standing except actual harm.




b 
AMERICAN MACHINE: Such decisions are allowed if they are not 


"academic" questions (there is a controversy)....if they 


decide an issue which based on some contingency is one step 


or less from an actual suit for damages.



c
AETNA LIFE INSURANCE:  Cases are justicable under the 


declaratory judgement act when:




i
Dispute relates to the legal rights/relations of the 



parties.




ii
The controversy is definite/concrete.




iii
The claims of the parties in the controversy are 



definite/concrete.




iv
A judgement will remedy a real dispute.


6
Remedies:



a

Section II    Federal Subject Matter Jurisdiction:SMJ

Does the court have the power to hear the issue?  Federal courts unlike state courts are not courts of general jurisdiction.  Subject matter jurisdiction is a requirement which cannot be waived (has nothing to do with rights of the parties rather is to do with separation of powers) but can be challenged at any time by the parties or the court. (rule 12H-3)p41

Party invoking federal juris. has the burdon to prove SMJ.

Outer limit of jurisdiction set out by the constitution (ARTICLE 3(2)p231.  Congress further defined it statutorily with:



(1332  Diversity p249 



(1331  Federal Question p249


(1367  Supplemental p254


(1441  Removal p262

In certain limited circumastances Federal courts may have origonal jurisdiction over a matters of federal law the rest of issues are concurrant jurisdiction between state and federal courts.

  

A
Diversity of Citizenship (( 1332) - Avoid predjudice against out of 
state litigants in state courts or possibly to avoid class bias by 
states against commercial interests.  ALSO it allows for a process 
through which state issues get reviewed in the national forum that 
would otherwise not occur.   


1
Complete (maximum) diversity if citizenship....No diversity if 

any [p] is from the same state as any [d].(Judge made law) 



a
STRAWBRIDGE: asserts max. div. rule.



b 
STATE FARM FIRE: There is an exception where the a non-


maximum diversity party is brought in under statutory 


interpleader ((1335)....in such cases only minimum diversity 


is required for federal jurisdiction.(minimum diversity for 


interpleader is when two adverse claimants are diverse 


regardless of the fact that other claimants are not)  This 


is alowed because legislative extension of jurisdiction is 


not limited as long as two adverse parties are not co-


citizens. 


2
Determining Citizenship


a 
Citizenship = Domocile



b
Domocile = Residence + Intention to stay



c 
Diverse citizenship must be present at the time the comliant 


is filed and is unaffected by subsequent changes.



d
Burden of proving diversity is on party invoking federal 


jurisdiction.



e
Diversity cannot be created collusively for the reason of 


getting into Federal court. ((1359)


f
Corporations have citizenship where incorporated and in the 


one state where it's priniple business is. (1)  Where are 


decisions made (2)  Where are production/service activities    

g
Partenership's (or unincorporated business) citizenship is 


not seperate from the citizenship of each of it's parteners. 

h
Executors or legal representatives of a decedent has 


citizenship of the decedent.



i
Administrators for Infants/Incompetants have the same 


citizenship as the Infant or incompetant. (Thus the choice 


of administrator cannot be used to change jurisdiction)




j
Adding of Nominal Party plaintiffs and fictitious defendants 


shall be ignored  by the courts for the purposes of 


jurisdiction.



k
Insurance companies are citizens of the same state as the 


insured.



l
Aliens domociled in the U.S. are considered domociled in the 


state of their residence.



m
Americans living abroad are not domociled in a particlar 


state and thus there is no diversity between them and the 


citizen of any state.



n
Alienage jurisdiction exists between U.S. citizens with 


domocile in a U.S. state and Aliens living abroad.



o
Aliens living abroad as opposing co-parties to diverse 


opposing U.S. parties do not destroy diversity because they 


are considered to have no domocile in the U.S.


3
Amount in controversy must equal $50k.


a
DEUTSCH:  Determined by the complaint as long as that amount 


is stated in good faith (unless flagrantly 


inflated)...otherwise the right to jury trial would be 


limited by the judge deciding in advance whether one's claim 


of injury value is reasonable.



b
To justify dismissal for lack of amount in controversy it 


must appear to be a legal certainty that the claim has a 


value less than that claimed (ex. a statutory limit on the 


claim) or the claim is a flagrant ploy to get federal 


jurisdiction.



c
If case is later decided for less than $50k jurisdiction is 


not retroactively defeated but judge may deny costs to [p] 


and may impose penalties for frivolous suit.(RULE 11)p36 or 


((1332b)p249



d
Aggregation of Claims - adding claims together to meet $50k.




i
Single [p] can aggregate all claims regardless of their 



nature against single [d].




ii
Single [p] cannot aggregate claims against multiple [d] 



unless one [d] can be held liable for the other [d]. 



(Where the [d]s are treated under the law as one; such 



as in joint and several liability).




iii
For meeting jurisdictional requirements multiple [p] 



cannot aggregate claims against a single [d] unless 



those claims represent a single indivisible harm.  



Claims of seperate [p] are usually considered 



unaggregatable even if arising from a single incident.



e
Class action aggregation of claims




i
Each [p] clain in the suit must meet the $50k 



requirement to be in Federal Court.


4
Domestic relations - divorce, alimony, child custody cases are 

not usually heard in federal court under diverstiy jurisdiction 

but this is solely a judge made policy that the state courts have 

closer connections/better resources/more experience to handle 

these kind of cases....the court does still have discretion not 

to hear a diversity case even if it meets all set jurisdictional 

requirements.



a
ANKENBRANDT: establish this judge made policy as precedent.


5
When sitting on a diversity case a federal courts apply a type of 

national/international law or local law to local controversies.

B
Federal Question Jurisdiction(Article 3(2):   Federal courts shall 
have judicial power over "all cases in law and equity arising under 

this constitution, the laws of the U.S., and treaties made."


(USC (1331): "THe distric courts shall have origonal jurisdiction 
of all sivil actions arising under the constitution, laws, or treaties 
of the U.S."


1
Rationale: (1) Federal courts have more expetise on federal 

issues, (2) there will be uniformity in interpretation of federal 

law, (3) 
elimination of local political/economic/bias and 

pressures.


2
Well Pleaded Complaint Rule:  The federal question must be part 

of the origonal compalint by [p], not brought in as an answer to 

a counter claim or as a defense/anticipated defense by [d].



a
LOUISVILLE: Federal question as potential defense, case 


dismissed.



b 
If federal issue is hidden if the complaint courts will 


still find jurisdiction under the well pleaded complaint 


rule.


3
MERRELL DOW Rule: (current rule) Cause of action must be created 

by federal law, evn if the case involves an issue requiring the 

interpretation of a federal law it will not be within federal 

jurisdiction if the cause of action arises under state law.


4
MERRELL DOW Dissent: Federal courts should have jurisdiction over 

state cause of action cases where a federal law needs to be 

interpreted because federal courts are more adept at such 

interpretation, there will be uniform interpretation and congress 

did not specifically prohibit such ajudicatory juristiction. 

(PROF AGREES)


5
No amount in controversy requirement.



6
Insubstantial and frivilous claims made solely for the purpose of 

obtaining federal jurisdiction will be disregarded by the court.


7
Implied Right of Action:  When a federal statute does not 

deliniate
who may have right of action based upon it the courts 

uses this test to see whether congress intended the statute to 

give an implied right of action.



a 
The act of [p] pleading an implied right of action is in 


itself a federal question for the purposes of federal 


question jurisdiction.



b
On an Implied Right motion, if the federal court find that 


there is a right to private action the case may stay in the 


federal courts.



c
An implied right of action finding is not the same as a 


declaratory judgement....one cannot use declaratory 


judgement to bring a suit which would not otherwise be 


allowed.



d
OSBORN: Deciding if an entitu created by federal statute 


had the right to sue in federal court, yes it's 


congressional charter granted such.

C
Removal and Remand(28USC (1441a)p262:  Any action brought in state 
court of which the federal courts would have had origonal jurisdiction 
may be removed by the defendant (and only by the defendant) to federal 
district court in state where action is pending. [p] may petition for 
remand but not removal.


1
In Single Claim diversity cases the action cannot be removed if 

any [d] lives in the state in which the suit was brought and if 

no property was joined in that state, otherwise the [d] cannot 

remove. ((1441b)p262

 
2
In single clain federal question cases the action can be removed 

regardless of citizenship/residence. ((1441b)

3
In multi-claim cases when a separate and independent claim or 

cause of action within federal question jurisdiction ((1331) is 

joined with one or more unremovable claims the entire case may be 

removed to district
court. ((1441c)


a
Seperate and independent requires that there can be 


individual recovery on each claim (not a single recovery).


b 
If a case comprised of both federal question and non-federal 


claims is removed the district court judge has the 


disdretion to
remand all matters in which state law 


dominates.



c
In multi-claim cases where the only federal claims are bsed 


on diversity there can be no removal.  1441c does not apply 


to diversity cases thus to defeat diversity (for the 


purposes of removal) [p] can find an additional claim that 


will bring in a non-diverse party and join that claim to the 


case.



d
Usually 1367 supplemental jurisdiction is applied to to the 


federal question cases where 1441c would be used (to get 


non-federal question claims joined to federal question 


claims in federal court) so 1441c is no really necessary.



e
If the federal question claim is dismissed before trial the 


federal judge has discretion to remand.


4
Certain types of cases such as suits under workmans comp. laws 

congress allows the [p] an absolute choice of forum and no 

removal is allowed. (1445)


5 
The fact that the state court did not have proper jurisdiction 

does not prevent [d] from removing the case. (1441e)

6
Removability is determined at the time when notice of removal is 

filed by [d].



a
A case that is not removable upon commencement may become 


removable by ammendment of the complaint but a [p] may not 


defeat federal jurisdiction after the case has already been 


removed.



b
BUT, in order for diversity cases to be removable federal 


jurisdiction based on diversity must exist at the time of 


filing the original action as well as at the time of [d] 


filing for removal.


7
[p] is in control of his claims, if [p] choses not to assert a 

federal claim even though one is available to him the case is not 

removable by [d].


8
All [d] except purely nominal one's must join in the notice of 

removal.


9
On appeal an order remanding a case is not reviewable.  On appeal 

an order declining to remand is reviewable on interlocutory 

appeal because refusal to remand is not a final judgement. 

(1447b)

10
After the filing of a notice of removal one has 30 days for a 

motion to remand on an error in the removal process.


11
The court is free to remand on jurisdictional basis at any time 

during trial.


D
Pendant, Ancilliary, and Supplemental Jurisdiction:(28USC (1367)  
Jurisdiction over claims brought into a federal law case without 
independently satisfying subject matter jurisdiction.  Such claims 

can be brought in by amending a claim which originally did not have 
the basis for federal jurisdiction or by way of counterclaim, cross-
claim, or third party complaint.  For reasons of efficiency, fairness, 
and justice the courts do not wish to break up cases which may be 
tried as one...1367 allows the court to do this.


(28USC (1367) is a codification of test in UNITED MINE WORKERS.

Pendant Jurisdicttion:  Federal court adjudication of a state claim 
which would not have federal jurisdiction except for there being a 
Federal question claim between the two parties.


Ancillary Jurisdiction:  Where there is Diversity jurisdiction over at 
least one claim between the parties there is Federal Jurisdiction over 
additional parties or claims added by parties other than [p] to the 
core claim.


Supplementary Jurisdiction:  A combination of both under the 
definition of (28USC (1367a,b,c)p254


When examining 1367 to add a new claim ask in short:


- Are we dealing with the same case or controversy?


- Has congress expressly indicated that it does not want supplemental 
  jurisdiction over this type of claim?


- If the court has supplemental power should it consider other aspects 
  of the case and use discretion not to excercise jurisdiction?


- Will supplemental jurisdiction destroy diversity under 1332?


Important Cases: United Mine Workers, Owen Equipmqent(are embodied in 
1367).  Finley(held that unless congress expressly allowed it federal 
courts could not hear pendant claims...this was reversed by 1367).


1
28 USC (1367


a
Federal courts must have original federal jurisdiction over 


at least claim in the suit.  Existence of such federal 


jurisdiction is a predicate for working with 1367.



b
1367a says Except as expressly provided otherwise by federal 


statute, in any civil action over which district courts have 


original jurisdiction, the district courts will have 


supplemental jurisdiction over all claims that are so 


related to the federal claims thath they form part of the 


same case or controversy.  Such supplemental jurisdiction 


may include claims that involve joinder or intervention of 


additional parties.




i
"Same case or controversy": State and federal claims 



must derive from a common nucleus of operative 



fact(CNOF), and [p]s claims must be such that he would 



ordinarily expect them to all be tried in one judicial 



proceeding.



c
Federal Question Cases



i
Where parties are from the same state and [p] has a 



federal question claim [p] may gain access to the 



federal courts for state claims between the same 



parties and deriving from the CNOF.




ii
[p] or [d1] are allowed to bring in Pendant Parties by 



attaching state claims involving new [d2] to the 



federal question claim against [d1] where such claims 



derive from a CNOF.  



d
Diversity Cases



i
1367b says [p] cannot use supplemental jurisdiction to 



avoid diversity (both citizenahip and $50k) 






requirements.  In any civil action of which the 



district courts have jurisdiction founded solely on 



sec. 1332 (diversity), the district courts shall not 



have supplemental jurisdiction over additional claims 




made by [p]s against [d]s made party under:






Rule 14 - Impleader: bringing in 3rd party.






Rule 19 - Compulsory Joinder: parties joined where 






feasible.






Rule 20 - Permissive Joinder






Rule 24 - Intervention by outside party





Where excercising jurisdiction over such claims would 



destroy the diversity requirements of 1332.  NOTE no 



jurisdiction is permitted for a nonfederal claim over a 



non-diverse third party.  




ii
Under 1367b the federal courts may not have 






jurisdiction over over claims (against existing 





parties) by persons proposed to be joined as additional 



[p]s under:






Rule 19 - Impleader






Rule 24 - Intervention





where excercising such jurisdiction would defeat the 



diversity requirements of 1332.  NOTE one can get 



supplemental juridiction over additional claims by [p]s 



added by Rule 20; permissive joinder.




iii
The rationale is that the allowance of supplemental 



jurisdiction in such cases would encourage [p]s to 



evade complete diversity requirements by initially 



naming only diverse/$50k [d]s and then later impleading 



those [d]s which would have defeated diversity and kept 



the case out of federal court. 






iv
Claims still allowed under 1367b even w/o diversity:






Rule 13a - Cumpulsory counterclaim by [d] against 






 [p].






Rule 13h - Additional parties to compulsory 






 counterclaim. 






Rule 13g - Cross claim






Rule 14  - Impleader by third parties against 






 other third parties.



f
1367c says the courts may decline to excercise its 1367 


power of supplemental jurisdiction if:




i
the state (supplemental) claim raises a novel issue of 



state law.




ii
The state claim substantially predominates over the 



claim or claims over which the district court has 



original jurisdiction.




iii
The dictrict court has dismissed all the claims over 



which it has origonal jurisdiction.




iv
In exceptional circumstances there are other compelling 



reasons for declining jurisdiction.




Note: Where the federal court refuses jurisdiction for the 


above reasons the litigant's right to seek releif in state 


court is preserved. 



g
In making determinations about the discretion not to use 


it's power of supplemental jurisdiction the court is likely 


to consider judicial economy, convienience/fairness to 


litigants (see UNITED MINE WORKERS).  Also whether jury is 


likely to get confused by amalgm of state and federal 


claims.

Section III - Personal Jurisdiction:

Does the court have the statutory authority and constitutionally recognized power to excercise the necessary adjudicatory authority over persons or property invoolved in the action?

Unlike Subject Matter Jurisdiction, Personal Jurisdiction is established at the beginning of the action.  According to Rule 12(b)(2) unless it is challenged at that time the [d] loses the option to challegne and is deemed to have consented.

Pennoyer v. Neff: The old rule; overturned partially by Interantioanl Shoe and almost fully by Shaffer.
The basis of jurisdiction over a party was POWER, the power of a state's tribunals reached to that forums territorial limits and not beyond.  Efforts by a state to assert jurisdiction over a person or thing domociled in another state shall not be permitted. 


-
This rule facilitated, and still exists today in: presence and in 

rem jurisdiction.


-
This rule has become obselete by the expantion of a forum's 

juridictional ability to all that is allowed by due process. 



(a change which has greatly expanded jurisdictional possibilities 

but has limited some allowed by Pennoyer.)


Bases for In Personam Jurisdiction(IPJ)

A
After Shaffer all assertions of personal jurisdiction (both in 
personam and in rem) must meet the International Shoe Due Process 
requirements:




Due process requires only that [d] have certain



minimum contacts with the territory of forum such 



that the maintenance of the suit in that forum does



not offend traditional notions of fair play and 



substantial justice.

1
The basic test of meeting these requirements is whether [d] had 

volitional contact and a reciprocal relationship with the forum.


2
The secondary test is a balancing test as to the interests of the 

[d] and the interests of the the other parties/entities involved 

in the law suit.

B
Unless [d] can be personally served w/in the forum state he must be 
brought under that forum's jurisdiction by a Long Arm Statute.  There 
is a two part test as to determining the validity of a state long arm 
statute:


1
Determine if the long arm statute covers the activity in question 

and if it is properly applied?


2
Determine if the long arm statute is constitutional. (ie. Does 

jurisdiction gained under it satisfy due process requirement 

above?)

C
Presence in the state at the time of service.

1
Pennoyer first established that the states have jurisdictional 

authority over any/all person present w/in their borders.  This 

traditional manner of aquiring jurisdiction has survived Shaffer 

and was recently reaffirmed by Burnham. (where service was made 

during one of [d]'s few short visits to the forum and 

jurisdiction was maintained - Scalia said presence is a 

traditional basis for jurisdiction and thus satisfies traditional 

notions....) 



a.
Presence is proved by service of process w/in the state and 


such service also provides [d] with notice.


2.
Transient presence is sufficient for properly aquiring 

jurisdiction through service.



a.
The most extreme case is service while [d] is in an airplane 


flying over the forum state.



b. 
A less extreme case of transient presence is that of the [d] 


in Burnham.(this case is treated as transient but really 


seems o be more than transient.)


3.
Exceptions to the rule that presence+service=jurisdiction.



a.
Where the [d] is only present in the jurisdiction in order 


to testify in an unrelated suit.




i.
Policy rationale is that we want to encourage witnesses 



to appear at trials.



b.
Where [d] is fraudulently enticed into the forum.



c.
Presence and thus jurisdiction over the president (or other 


senior officer) of a corporation does not imply jurisdiction 


over the whole corporation.


4.
Shaffer speaks to when a [d] may object to jurisdiction; not as 

to limits on when he may submit to jurisdiction.



a.
Scalia says that the minimum contacts analysis was developed 


as a substitute for actual presence.



b.
Note though that Brennan's concurrance states that at times 


transient precesnce jurisdiction should undergo a "minimum 


contacts" analysis to avoid offending due process. (I think 


he is implying that cases such as the service in the 


overflying plane are too extreme a stretch of precence and 


do offend.)


D.
Voluntary Appearance for a Lawsuit

1.
If you voluntarily appear in the forum and submit to jurisdiction 

in order to try the merits of the lawsuit then the state has in-

personam jurisdiction over you for all matters relating to that 

suit.


2.
If you bring a suit in a forum then that forum has jurisdiction 

over you with respect to [d] counterclaim against you (this may 

also be considered a type of consent.




i.
If you bring a counterclaim you waive the right to 



dispute of personam jurisdiction because you have 



consented to the courts rule on one aspect of the case 



and thus all.(not the same as special appearance.)


3.
Exceptions to the rule that voluntary appearance=jurisdiction.



a.
Special Appearance is allowed by the federal government and 


some state.




i.
Special appearances are made solely in order to contest 



personam jurisdiction and do not confer in personam 



over the [d] to the forum.(there will necessarily be 



limited discovery regarding the jurisdictional issue.)




ii.
If [d] loses on special appearance some jurisdictions 



allow [d] to then argue the merits of the case and then 



later appeal the in personam jurisdiction.




iii.
Other jurisdictions do not allow for appeal of the 



jurisdictional issue so if [d] loses on special 



appearance [d] must choose either to leave the forum 



and default or to argue the merits and be bound by the 



determination. 




iv.
If there is no option of Special Appearnace in the 



forum [d] must must choose either to default and lose 



the chance to try the case on it's merits or to  



volunarily appear and argue the merits and be bound by 



the determination.



b.
Assuming a forum has asserted personam jurisdiction over [d] 


and that [d] either has Specially appeared and lost or that 


the Forum doesn't allow Special Appearances [d] may choose 


not to voluntarily appear to argue the case on it's merits; 


this would be a default.




i.
If [d] does default the court will enter judgement for 



the [p].




ii.
At that point [d] loses his chance to argue the case on 



it's merits.




iii.
[p] will then seek to enforce the judgement against [d] 



by asserting the Full Faith & Credit Clause USC (1738 



in a forum which does have jurisdiction over the [d].




iv.
When that happens [d] may Collaterally Attack the the 



other forum's assertion of personam jurisdiction in the 



forum where [p] has sought to enforce the other court's 



judgement.




v.
[d] cannot argue the merits of the case in this new 



forum and if he loses in his collateral attack he will 



be bound to pay the earlier judgement.




vi.
[d] choice to default and collaterally attack instead 



of voluntarily submitting to in personam jurisdiction 



must be a tactical one based on a comparison his 



chances of winning on the merits v. his chances of 



winning in his own forum on the jurisdictional 



question.

E
Domocile of the Defendant

1
If the [d]'s domocile is within the forum state then, according 

to Milliken, in personam jurisdiction may be obtained by service 

of process on that [d] even if he is outside the forum 

state/domocile state as long as [d] is served out of state in a 

way "reasonably calculated to give him actual noice of the 

proceedings and an opportunity to be heard".(if there is 

jurisdiction we need only worry about proper notice; if there is 

no jurisdiction notice will not provide it.



a.
Policy reasons for domocile based jurisdictional privalidge: 


i.
Reciprocal relationship: a person who lives in a state 



and enjoys the privaliges/benefits thereof incurs a 



reciprocal obligaton to be sued there. (According to 



Milliken, "A state which privaleges and affords 



protection to a person and his property by virtue of 



his domocile may also exact reciprocal duties".)




ii.
It should be of little hardship for the [d] to defend 



his case in his own domicile.




iii.
State Soveriegnty:  A state has the right to regulate 



the behavior of it's own domicilaries.




iv.
This makes it impossible for the [d] to avoid in 



personal jurisdiction simply by leaving his home state. 



(unless he manages to change his domocile prior to the 



action against him is begun.)


2
Domocile is defined as the last place an induvidual was present 

and formed an intntion to remain. (domocile is most often held 

synonymous with citizenship but is more restricted than residence 

of which a person may have several.


3.   Domocile after Shaffer:



a.
Milliken has not been explicitly overruled but the Shaffer 


decision may imply that domocile is no longer necessarily 


sufficient for a constitutional assertion of jurisdicion 


over a [d].




i.
Shaffer held that it is unconstitutional to hold 



subject a [d] to jurisdiction over his property located 



in the forum state if [d] lacks minimum contacts w/that 



state; thus it seems that assertion of in personam 



jurisdiction over a [d] should not be made purley on 



the basis of domocile w/o minimum contacts.(ie. where 



[d] has left the forum to establish a new residence but 



has not established a new domocile.)



b.
But this argument seems not to be very strong:




i.
Domocile indiactes the [d]'s intent; thus it indicates 



[d]'s volitional availment of the forum




ii.
Also it is most likely that a [d] has minimum contacts  



with the place of his domocile.




iii.
Finally, domocile is just as traditional a basis for 



asserting jurisdiction as presence;  so according to 



Scalia's reasoning if Burnham, domocile based in 



personam jurisdiction should be permissable.


4.
A court may aquire jurisdiction over a citizen of the U.S. even 

though he is not domociled within the U.S.. Blackmer, (and 

specifically enacted under USC ((1783,84) (See also rules for 

service: Rule 4)

F
Consent Jurisdicion Over Defendant

1.
Personal jurisdiction over a [d] may be provided by his consent 

even
if he has had no contacts with the forum, past or present.



a.
Parties may consent to personal jurisdiction by contract.




i.
When a [d] entered into a contract for something which 



has a Choice of Law Clause requiring that [d] appoint 



an agent within a certain forum to receive process for 



them in that forum and thus subject the [d] to it's 



jurisdiction for any action arising out of the 



contract.  In a decision whether or not to enforce such 



jurisdiction the court will examine the comparative 



bargaining power of the  parties to the contract, the 



[d]'s awareness of the jurisdisdictional stipulation, 



and the reasoning/value behind the stipulation.

 


ii.
By a Cognivit Note a [d] may contract away his 



jurisdiction to the forum and contract to waive his 



right to notice and appearance.  Courts will not uphold 



a Cognivit Note if there is doubt that the [d] signed 



willingly and knowingly.


2.
Implied Consent to personal jurisdiction is gained by way of 

[d]'s acts within the jurisdiction.(Where such acts are not 

included other methods for gaining jurisdiction.)  



a.
Ex. Most states have long arm statutes providing that 


persons who use that states roads for travel have consented 


to personal jurisdiction for claims related to driving in 


the state. 




i.
This is done by implying that any non-resident 



motorist, upon entering the state, has appointed a 



designated state official to recive service for them in 



the state and who will then send the service to the out 



of state [d] by registered mail).




ii.
Note that the difference between express and implied 



appointment of an agent is moot for 14th amend. 



consideration.



b.
The rationale for this is that each state has a great 


interest in regualting certain activities within it's 


borders (regulating the use of highways) and also in 


protecting it's own citizens from the effects of non-citizen 


who undertake certain activities within it's borders. (and 


the state may use it's police power and court systems to 


protect these interests.)




i.
In view of the above interests the state has the right 



to require all parties undertaking these activities to 



consent to jurisdiction arising from such matters and 



thus the stae also has the right to exclude any person 



who refuses consent.




ii.
The "implied" part comes becuase though the [d] has not 



actually consented the court finds that the would have 



if forced to by threat of exclusion.  Thus they have 



implied their consent by their acts alone.


3
Consent and implied consent both survive Shaffer.


a.
Implied consent usually arises where the forum state has a 


strong interest in regulating some activity of the [d] 


within that state.



b.
Implied consent also necessarily suggests some contacts with 


the state.



c.
Implied consent is based upon the principle that the [d] is 


implying his willingness and expectation to receive the 


benefit and protection of the states laws while undertalking 


'the' activity in the state.



d.
So the ability to base jurisdiction on implied consent 


survives after Shaffer but that jurisdiction must meet with 


the due process requirements set out in International Shoe.



e.
Shaffer also specifically suggested that a state can enact 


Implied consent legislation that would define certain acts 


by which a non-forum resident as enters into a voluntary and 


cognative consenting relationship to that states 


jurisdictional power.

G
Minimum Contacts

1.
Minimum contacts with the forum may render [d] subject to the 

forums jurisdiction even if the [d] fits into none of the above 

categories.



-
This requirement serves two purposes; (1) to protect the 


[d], and (2) to preserve notions of federalism and protect 

state soveriegnty.



a.
There are three steps to the analysis of a [d]'s contacts 


with a forum.(These are no necessarily chronological steps 


but rather three elements interconnected in one bound up 


issue.)




i.
First the court must ascertain whether or not the 




contacts were voluntary/purposeful.




ii.
Second the court must ascertain the extent of the 




conatacts and the relationship between the contacts and 



the suit.



iii.
Third the court must determine if the excercise of 



jurisdiction is reasonable based on an analysis, 



according to "traditional  notions of fai play and 




substantial justice", of i, ii, and the interests ot 



the parties.



b.
It is the view of the courts that if a [d] passes these 


three examinations without jurisdiction over him failing, 


then Due Process has been served. 

2.
It is essential that the court find purposeful conduct either by 

direct acts of the [d] (or his agents) in the forum state or by 

conduct outside of the state that, because of it's character, the 

[d] should have forseen could result in suit in the forum. World 

Wide VW


a.
The rationale behind this is that by this purposeful 


availment the [d] has implicitly made the choice to avail 


himself to the benefits and protection of that forum's laws.




i.
And thus on the forum relationship receives the 



reciprocal right to excercise it's laws over [d], not 



just for [d].



b.
A second rationale is that this requirement allows [d]s "to 


structure their primary conduct with some minimum assurance 


as to where the conduct will and will not render them liable 


to suit." World Wide VW   



c.
Determining what exactly constitutes purposeful availment is 


difficult and, at the margin, an undecided issue.  Some 


examples using products liability:

 


i.
If a corp. has local agents operating in the forum to 



sell it's products it is purposefully availing itself 



of the forum.(note that a suit not based on the in 



forum state activities of the corp.'s agents but 



against the out of state corp. will provide a weaker 



claim of jurisdiction than that of a claim arising from 



the in-forum state activities.) 




ii.
If a corp. sells products directly from w/out a forum 



to consumers or retailers w/in that forum this is most 



likely purposeful availment.  The corp. is availing 



itself to the forums laws in reference to sales and can 



be certain that its product will be used by the forums 



consumers.  Thus if was reasonably forseeable that the 



corp. could be subject to a suit in the forum based on 



the sale of it's product there. Gray. 




iii.  If a corp. places it's product in the stream of 



commerce knowing that it will reach consumers in a 



certain forum but has no direct marketing contact with 



the forum nor any other contacts may or may not come 



under that forum's juristiction.





-
It may:  (Brennan in Asahi concurrance)  If the 




corp. knows that it's product will be sold 




regularly to consumers in a certain forum the 




possibility should neither come as a surprise nor 




be a burdon to that corp. for which it receives no 




corresponding benefit.





-
It may not:
(O'Conner in Asahi plurality 




opinion)  The corp.'s contacts must be more 




purposefully directed toward the forum state than 




the mere act of placing it's product into the 




stream of commerce with the mere awareness that it 




will later end up in the forum state.




iv.
If a corp. sells its product to a consumer in one forum 



and then the product is transferred to another forum by 



the unilateral act of the consumer the corp. has made 



no purposeful availment of the the second states even 



if it is forseeable that the consumer is likely to 



transport the product in such manner.  This is true 



because it is not reasonable that the corp. expect to 



be sued in a forum in which it conducts no business nor 



directs any products toward in the stream of commeerce.





-
Foreseeability w/o affiliating circumstances by 




which the [d] avails himself of the forum's laws' 




protections and benefits is not sufficient. World 




Wide VW note that both the opinions in "iii" are 




based on this case.



d.
In general the lower a [d] is on the stream of commerce 


chain the less likely he is to be considered under the 


jurisdiction a forum.




i.
The Rationale is that the more control one has over the 



destination of his product the more accountability he 



has to the destination forum.



e.
General rule:  If the [d] purposely caters to a 


national market, distributing it's products across the 


country through it's own efforts or through middle-men, 


jurisdiction over that [d] may be asserted in virtually any 


state where the product malfunctions because the [d] 


receives economic benefit from the country-wide market and 


reasonably should expect to be sued any state. 


3.
International Shoe outlined four levels of contact which a [d] 

might have with the forum.  These categories in addition to the 

analysis in the above section allow the courts to determine if 

the [d] had at least minimum contacts with the forum.  After 

minimum contacts are established then the court will move on to 

examine the fairness and convience concerns



a.
Sporadic or casual activity of the [d] w/in the forum does 


not justify assertion of jurisdiction on a cause of action 


not related to the activity in the forum.



b.
Sporadic or casual activity of the [d] w/in the forum may 


justify assertion of jurisdiction on a cause of action 


related to the activity w/in the forum. Helicoteros



i.
For this type of case the court will have specific 



jurisdiction over the [d]. ([d] jurisdiction over [d] 



will only be allowed for the cause at hand, not for any 



matter as would be the case with general jurisdiction.)



c.
Continuous and systematic activity of the [d] w/in the forum 


may justify assertion of jurisdiction on a cause of action 


that is not realted to the activity in the forum. (in 


general the federal courts have left the states to decide 


cases about this question.)  Helicopteros



i.
For this type of dispute the court will have general 



jurisdiction over the [d], thus the contact 



requirements are higher for matters of general 



jurisdiction than for matters of specific jurisdiction. 



d.
Continuous and systematic activity of the [d] w/in the forum 


will justify assertion of jurisdiction on a cause of action 


that is related to the activity in the forum.   



  

e.
Overall more in state contacts are needed when the cause is 


not related to those contacts.


4.
Is Jurisdiction Reasonable in terms of Traditional Notions of 

Fair Play and Substantial Justice.



a.
The court will use a balancing test with the following 


elements in the balance:




i.
How strong was the level of forum contacts.




ii.
How volitional were those conbtacts.




iii.
What is the relationship between forum state contacts 



and the cause of action.




iv.
The forum state's interest in protecting/regulating its 



own citizen (the [p]).




v.
What is the forum state's interest as envinced by it's 



long arm statute. (ex. a long arm statute bringing all 



out of state insurance companies which sell insurance 



to the forum state's residents probably indicates a 



strong forum state's interest in regulating anyone who 



sells insurance in the state.)








vi.
Fairness to [d]'s home state's soveriegnty and interest 



in seeing its own citizen defended in its own courts.




vii.
Interest of the [p] in obtaining releif.




viii.The burdon on the [d]; More serious when D is an alien.




ix.
If [d]'s home state is a foriegn country does U.S. 



jurisdiction offend the laws of that country/its 



soveriegnty.




x.
If [d]'s home state is a foriegn country will the U.S. 



court have to determine foriegn law which it is not 



familiar with.




xi.
Interstate Judicial System's interest in the most 



efficient resolution of controversies.




xii.
The shared interests of the several states in 



furthering fundamental substantive social policies.




xiii.Federal interests in it's foriegn relations policy.




xiv.
Is there no other forum legally available to [p]?





(in such a situation it would be unfair to [p] not to 



allow the case and the [p]'s home state would have a 



strong interest in allowing [p] to resolve the matter; 



such cases could be where the [d] has no forum of 



sufficient contacts such as a foriegn [d] or a multiple 



party [d]



b.
Note that these considerations bring extreme vagueness into 


the decision of whether jurisdicion may or may not be 


excercised.


5.
A contract with someone in the forum state and it's relation to 

that state's jurisdictional power.



a.
Consent to in-personam jurisdiction by contract is in itself 


a sound basis for the assertion of personal jurisdiction 


over a [d].  But even in the absence of such consent the 


making of a contract with a person in a given state is 


indicative of a volitional contact with that state.  


Therefore the existence of a contract with a person in a 


given state may be a greater contact with that state than 


the commision of a tort there.  This is especially true 


where the tort was committed by a non-volitional contact 


with the state or where the contact is sporadic and casual.




i.
Note that torts are a transitory cause of action and 



can be brought whereever you can get jurisdiction over 



the [d].



b.
When a conflict of law stipulation in a contract the [d] 


subjected himself to a particular state's law as the 


designated law for any suits arising from the contract the 


court will consider this as an availment of the law of that 


state and will look more favorably on granting it 


jurisdiction over the [d].(further the [d] should not be 


surprised by suit being brought against in the state whose 


law he has contractually ageed to designate in a contract 


with a person from that state.]   





i.
The court will also look at the relationship of the 



parties for other evidence of [d]'s contact/availment 



of the forum state. 




ii.
Which party initiated the contract and where/how was it 



negotiated.




iii.
Direction of payment stream.




iv.
Terms of the contract.




v.
Contemplated future consequences. 

In Rem Jurisdiction: Jurisdiction Over Things
A
Generally:


1
Jurisdiction is based solely upon ownership of res (thing) within 

the forum state.






a.
Since the only basis of the jurisdiction is the property the 


claim cannot result in liability or forfeiture for the [d] 


beyond the value of the property.



b.
If one wishes to assert claim greater than the value of the 


property he may attach property in another forum owned by 


[d] and again try the case on it's facts. (See: Quasi In Rem 


creates no Res Judicata until the total claim is eliminated)


2
In rem jurisdiction is established at the outset of trial and if 

not contested at that time will be assumed.



a.
Limited Appearance allows a [d] to appear to defend the case 


on it's merits but not to forfeit in-personam jurisdiction 


to the courts in making such an appearance.  Thus preserving 


the limit of liability to the value of the propery. 



b.
Technically there cannot be In Rem jurisdiction w/o the 


possibility of limited appearance because otherwise the 


appearance of [d] would always be forced by the threat of 


automatic loss of his property and then once the [d] appears 


the forum would automatically obtain in personam 


jurisdiction over him. 




i.
perhaps a state could have In Rem and a rule of special 



appearance, this would allow the [d] to avoid being 



forced into submitting to personal jurisdiction but 



would also result in all In Rem Jurisdiction cases 



being decided on question of jurisdiction - which is 



virtually a moot topic except for intangibles.


3
In Rem jurisdiction is obtained and notice of In Rem jurisdiction 

comes through proper attachment of the property.  



a.
The courts assume that the [d] is, or should be aware of the 


legal status of his own property so no further notification 


of the action is necessary.



b.
Pre-action seizure of property may not be constitutionally 


required but as most states require seizure to create 


jurisdiction the situation is efectively the same.(also it 


eliminates the [d]'s ability to remove the property prior to 


judgement.)

B
Types of In Rem 


1
Pure In Rem:  Action to Quiet title.



a.
An action brought to determine who owns the property.



b.
The thing in dispute is the property itself.


2
Quasi In Rem:




a.
The dispute is related to the property but is not about who 


owns the property.



b.
These are actions which would have been in personam if 


jurisdiction over the [d]'s person had been possible.



c.
Property are seized not as the object of the litigation but 


as the means of satisfying a possible judgement against the 


[d].



d.
Quasi In Rem judgements have no Res Judicata value. Some 


courts hold that there is an exception to this rule if the 


[d] makes a limited appearance and the dispute is judged 


according to the facts. 

C
Federal In Rem Jurisdiction


1
If federal subject matter jurisdiction exists (diversity or 

federal question) a federal Pure In Rem case may be brought 

concerning clearing title to or forclosing a lein on land. 


2
Prior to 1963 no federal Quasi in Rem jurisdiction was permitted; 

the only time a Quasi In Rem action could be in federal court was 

when it was properly brought in state court and then removed to 

federal court.



a.
Rule 4n, 1993, permits federal courts to excercise quasi in 


rem jurisdiction over a person by seizure of assets w/in the 


jurisdiction in te same manner as allowed in the state court 


of that jurisdiction but only if in personam jurisdiction 


cannot be obtained in the district where the action is 


brought with reasonable efforts by service and summons.




i.
Where [d] is a fugative




ii.
Where the assets have an immenant danger of 



disappearing.




iii.
Where the local long arm statute is too narrow to bring 



in [d] despite minimum contacts.


3
Limited appearance is neither provided nor prohibited by the 

federal rules of civ. pro. so most federal courts follow the rule 

of the state in which they are sitting.

D
In Rem After Shaffer

1
Shaffer held that assertions of In Rem jurisdiction must meet 

the same requirements of due process as the in-personam discussed 

above; thus use of in rem juridiction over a [d] in forums which 

could also assert in personam juridiction under International 

Shoe.



a.
[d] has minimum contacts w/the forum.



b.
Reasonable assertion of jurisdiction according to 


traditional notions of fair play and substantial justice.



2
The court's reasoning behind this: 




a.
All actions, even true in rem ones, adjudicate the 



interests of people in things and are therefore really 



against people.  




b.
Where the case is not even specifically concerned with 



the in state property but is rather simply seeking 



judgement on some other matter (quasi in rem) the 



action is even more clearly against the person.




c. 
Thus where a 
direct assertion of personal jurisdictio 



would be disallowed for due process violation so too 



should an indirect assertion through In-Rem be 



disallowed.





i.
This may allow [d] to attempt to move assets to 




avoid payment of obligations but the [p] can 




always bring suit where the [d] is domociled and 




after judgement, collect on his assets, whereever 




thay may be by use of the Full Faith and Credit 




Clause.


3
Ability to assert In Rem jurisdiction after Shaffer:



a.
Pure In Rem will usually meet the minimum contacts test.




i.
The state has a strong interest in determining who owns 



property, and in assuring marketability of in state 



property by providing a peaceful dispute resolution 



process.




ii.
In asserting ownership over the property [d] has 



received/manifests expectation to receive the benefits 



and protection of that state's laws.




iii.
The property obviously is also closely tied to the 



[p]'s action itself. 




iv.
Local availability of witnesses/records makes 



jurisdiction convenient.



b.
Quasi In Rem jurisdiction will, where the action in some way 


concerns the property in the forum, also will meet the 


minimum contacts test for the same reasons as Pure In Rem.



c.
Quasi In Rem jurisdiction that is not realated to the 


property in the state but rather serves as the only way for 


[p] to recover on another claim against [d] in a forum where 


there could be no In Personam Jurisdiction over [d] is not 


permitted under Shaffer.




i.
BUT the court in the case did suggest that there might 



be circumstances where the precence of [d]'s property 



in the state, even when unrelated to the action, could 



provide suffiecient minimum contacts if 



considered/combined with other factors suggesting 



minimum contact.




ii.
Having property in the state may be viewed as a one of 



many relationships with the forum in establishing [d]'s 



level of forum contact.




iii.
The type of property in the forum may be important for 



weighing contacts.(ie. permenant and tangible vs. 



intangible.)



d.
One purpose for continueing to assert In Rem Jurisdiction 


over a [d] even where due process for In Personam is met 


would be a lack of a long arm statute to support In Personam 


while there is such a statute for In Rem.


4
The Shaffer decision specifically does not disallow garnishment 


and sequestration of property, despite a lack of minimum 

contacts, for the purposes of providing security for an In 

Personam action against the [d] in another forum which does have 

proper jurisdictiion over him.



a.
This insures that [d]s will not remove his assets to a forum 


with which he does not have other contacts so as to escape 


valid personal judgements where he does have such contacts.


5
Harris v Balk after Shaffer


a.
This case held that the situs of a debt (an intangible) 


followed the debtor.  Thus the asset of the creditor (the 


debt) was present in any forum in which the debtor 


travelled.  If another party had a claim against the 


creditor and could not get in personam jurisdiction over him 


(and there was no other property owned by him in the forum) 


that other party had the right to attach the debt owed to 


the creditor any time the debtor entered that other 


party's jurisdiction and recover that amount from the 


debtor.  



b.
This is almost certainly overruled by Shaffer 




i.
The mere fact that the [d]'s debtor becomes present in 



the forum does not mean that the [d] has had minimum, 



or any contacts with the forum.




ii.
The Harris rule would subject the [d] to litigation in 



unforseeable forums.




iii.
The Harris rule would force [d] to litigate in a forum 



which has no necessary connection/interest in the claim 



against him.



c.
But the possibility of Limited appearance to try the claim 


may help the Harris type of rule.




i.
FOR:  It is arguable that fair play and substantial 



justice requires a lower level of minimum contacts to 



enforce a judgement that is limited to the value of the 



[d]s attached property than is required for a full 



inpersonam judgement against the [d].  Thus fair paly 



might further be satisfied if [d] was allowed to make a 



limited appearance to defend the merits w/o consenting 



to full personal jurisdiction. 






ii.
AGAINST:  The courts aren't trying to protect a [d] 



from facing jurisdiction in violation of due process 



only in cases where the possible damages are not 



limited (ie. to the total value of the property).  If 



the jurisdiction is in error the amount of possible 



damages to be paid by [d] is wholly irrelevant.



d.
In conclusion, once the courts require that there be minimum 


contacts sufficient for in personam jurisdiction in all 


assertions of In Rem jurisdiction the only purpose 




for Quasi In Rem jurisdiction is the if the state courts 



long arm statute does not cover the subjecting the person to 


jurisdiction. (or if the courts somehow uphold the idea that 


a lessor level of contacts is necessary to assert 


jurisdiction of a limited judgement against [d].




i.
The [p] could simply assert the claim on [d] in a forum 



where the [d] has minimum contacts and then have the 



judgemnt enforced either from property in that forum or 



with property in another forum by us e of Full Faith 



and Credit.




ii.
The whole point of Quasi In Rem was to allow [p] a 



"sneaky" way to assert a claim on [d] where In Personam 



jurisdiction could not be gotten.  It provided a second 



best form of jurisdiction whereby the [p] was limited 



to the value of the property in recovery.  So, now if 



the same requirements must be met for either In 



Personam and In Rem there is no reason to seek In Rem 



because it limits possible judgement.


6
Alternate (Professor's) view of the Harris Case and it's 

implications.



a.
The holding was not that a debt or other intangible follows 


around it's owner in some invisible breif case but rather 


that Intangibles have no situs the intangible is simple at 


any place where it's "owner" could be sued on the basis of 


In Personam Jurisdiction.




i. 
Note that such things as stock certificates and 



promissory notes, and passbooks are not tangible, 



rather they are merely symbolic representations of 



property interests in intangibles.



b.
Thus this case should not be about situs and in rem 


jurisdcition but rather about transitory prescence (or other 


means of asserting in personam jurisdiction, where 


appropriate).



c.
This seems to have far reaching implications in that a 


debt/obligation can now be sued upon anywhere the obligor 


can be found.




i.
International Banks




ii.
Insurance Companies



d.
This does not undue Shaffer's holding but it does put 


emphasis on the statement that the precence of [d]'s 


property in a forum  might suggest the existence of other 


ties among the [d], the forum, and the litigation.


7 
In Rem Jurisdiction Over an Insurers Obligation to Defend a 


Policy Holder;  the Rush decision.



a.
[p]'s claim against [d] ,the policy holder, was not valid in 


the only forum state where each of them had minimum 


contacts.  [d]'s insurance company did business in all 


states.  When [P] moved to another state, which allowed the 


claim, [p] brought suit against [d]'s insurance company in 


that state by cliaming that the situs of the insurance 


company's obligation to insure [d] had situs wherever the 


insurance company did business and thus [p] could attach 


that obligation in any state.



b.
The court found that this violated due process requirements 


of Shaffer and International Shoe.




i.
[d] had no contacts with the forum.




ii.
[p] had only just moved the state and a state has 



little interest in protecting regulating the actions of 



a present citizen prior to his becoming a citizen.




iii.
The underlying controversy had nothing to do with the 



forum.




iv.
The existence of an insurnce obligation between a 



company who does business in other states and the [d] 



does not create the ability for those other states to 



assert minimum contacts jurisdiction over [d];  [d] and 



the insurnace company could not reasonably forsee being 



sued in those states.



c.
This case is a good application of the Shaffer rule that the 


mere presence of property in a forum is not a sufficient 


relationship between the owner and the state for 


jurisdiction over an unrelated cause of action;  There need 


also be purposeful activity on the part of the [d] related 


to the forum which would not offend due process.




i.
Forum must have proper jurisdiction over [d] prior to 



the attachment of property.

Section IV - Choice of Law
In cases of diversity jurisdiction the jurisdiction of the federal courts is concurrent with that of the state courts.  The choice to bring the case in one court system or the other is left to the litigants.  If the case is brought in federal court the qustion arises of what law to apply to the plaintiffs.  Note that this situation never arises where the jurisdiction of the federal courts is based on federal question; (arises only under diversity or supplemental jurisdiction.)

A.
Important Laws

1.
The Rules of Decision Act USC (1652, p. 265



In civil actions the courts of the U.S. must apply the laws of 

the several states except where the Constitution or treaties of 

the U.S. or acts of congress expressly provide.



a.
This means that the Constitution, treaties, and acts of 


congress always take precedence where relevant in both state 


and federal courts.



b.
This means that in the absence of these controlling federal 


provisions the courts will be bound to follow state statutes 


and constitutions (OF THE STATE IN WHICH IT SITS).



c.
BUT this does not resolve the problem of what law to apply 


in the federal courts where there is no controlling 


constitutional or statutory provision (neither state nor 


federal)....where the case is at common or judge made law.


2.
The Rules Enabling Act USC (2072, p. 282



The Supreme court has the power to create rules of practice and 

procedure and rules of evidence to be used in the federal courts.  

Such rules should not abridge, enlarge or modify any substantive 

right.



a.
The federal courts may define their own procedural rules 


even when sitting in diversity cases and thus applying the 


law of the states.



b.
In the application of these federal rules of civil procedure 


the federal courts should not interfere with the substantive 


rights of the litigants as defined by the state laws.



c.
BUT this leaves the question open as to what is a 


substantive right and at what point does a procedural rule 


begin to interfere with such a right.

B.
Important Issues

1.
Forum shopping - the process of of a litigant choosing to place 

the court which will be most favorable to his case.



a.
Where the federal and state courts apply different law the 


litigant will be able to choose the forum which uses the law 


most favorable to his case.



b.
Forum shopping may allow for discrimination against some 


litigants.



c.
Forum Shopping is not bad in itself, in fact the dual court 


systems specifically allow for forum shopping.  What the 


courts which examined these issues was addressing was the 


unfairness of affording a non-resident [p] suing a resident 


[d] a unilateral choice of the rules by which the law suit 


was to be determined.


2.
State Sovereignty - Each states' law both that at common law and 

that legislated in the constitution or statutes is an expression 

of the states soveriegnty which should remain unabridged by the 

federal government except where permitted by the constitution.



a.
The system of separation of powers and checks and balances 


set up by the U.S. constitution should be upheld in the 


application of law in the federal court system.



b.
The Federal courts have no right to make rules where the 


federal government has no authority.


3.
Vertical Uniformity - Law should be the same in all the courts of 

any one state; state courts should be applying the same law as 

the federal court which is adjudicating a state matter nextdoor.



a.
We do not want the accident of citizenship to change the 


substantive law applied.



4.
Horizontal Uniformity - Law applied should be the same in all the 

federal courts.



a.
Mutually exclusive of vertical uniformity.


5.
Procedural rule - a rule which makes the process of litigation a 

fair and efficient mechanism for the resolution of diputes.


6.
Substantive right - a right granted for one or more non-

procedural reasons; for some purposes not having to do with the 

fairness or efficiency of the litigation process.  

C.
Important Cases

1.
Swift v Tyson, 1842 - Interpreted the Rules of Decision Act as 

only pertaining to the statutory law of the state.



a.
When the case was based on what would have been state common 


law the Federal courts apply a "Federal Common Law" (some 


general or natural law.)



b.
Provides for some uniform federal law (limited horizontal 


uniformity).



c.
PROBLEMS:




i.
No vertical uniformity




ii.
Leads to vertical forum shopping; incentive to seek 



either the federal or state forum based on the 



favorability of that law.




iii.
Violates federalism; allows power to federal courts 



where the federal government has none; no checks and 



balances.(congress has no constitutional power to 



declare substantive rules of common law for the states 



whether they be local or general in concentration.)


2.
Erie v Tompkins, 1938 - Interpreted the Rules of Decision Act as 

pertaining to state common law as well as state statutory law.



a.
There is no "Federal Common Law"



b.
When deciding a state matter the federal courts must apply 


the state statutory and also state common/judge-made law.



c.
Provides for verticle uniformity; elimiating (somewhat) 


forum shopping.



d.
Eliminates federalism problems.



e.
PROBLEMS:




i.
No horizontal uniformity; there is an incentive to find 



the state with the most favorable law.




ii.
What does the federal court do where the appropriate 



state has not made a clear determination of the common 



law (differing opinions between lower state courts and 



no determination by the highest state court)?





-
Could certify the question to the state courts.





-
Could Stay the deccision until state makes 




decision.






-
Limit diversity jurisdication (raise $ req.)





-
Eliminate diversity jurisdiction.




iii. What does the federal court do where the appropriate 



state law (common or statutory) is out of date and soon 



to be changed?





-
Same solutions as above.





-
Or just screw over the litigants.




iv.
Does this holding make the federal courts the 



vantriliquist's dummies of the state courts.(the 



federal court would apparently be held to common law 



decisions of minor state courts which would not even 



have precedential value within other of that state's 



courts.)



f.
Justice Reeds Erie Concurrance - The federal courts may 


always apply their own procedural law (as per the Rules 


Enabling Act).




i.
Thus there is still a choice of law.




ii.
Court must determine what is substantive and what is 



procedural law in able to know when to apply state law 



and when to defer to federal law.



3.
Guarranty Trust v York - Addressed the problem brought up in 

Justice Reed's Erie Concurrance: What is substantive law?  Thus 

when should the federal law defer to the states.



a. 
Substantive law is all that is outcome determiantive.



b.
Simplifies Erie by stating that the federal court must 


always apply the state law where the application of the 


federal law would result in a different outcome than if the 


state law was applied.



c.
Reasoning:  When adjudicating a state matter the federal 


court is for all intents and purposes, just another court of 


that state and thus cannot afford or disallow recovery where 


the state court would not. (this is true whether the state 


law is statutory or common.)




i.
Avoidance of discrimination which would otherwise occur 



simply because one of the litigants managed to get the 



case into federal court.




d.
Problems:



i.
If this test is broadly interpreted all rules appear to 



be outcome determinative, so the federal rules will 



always be trumped by the state rules, so the whole idea 



of Reed's Erie Concurrance is eliminated.




ii.
Does not address the other problems of Erie;  Changing 



state law; forum shopping by state.




iii.
Rather than simplifying the application of law in 



federal diversity and supplemental cases this rule 



makes it more complicated. (More Uncertainty.)


4.
Byrd v Blue Ridge - Uses a balancing test to compare whether the 

state or federal interests are stronger and on that basis choose 

which law to apply to a certain matter in a certain case.



a.
Asks which forum has a more compelling interest in having 


it's law applied.(ex. a federally provided right.)



b.
The "outcome determinative" test of Guaranty Trust must be 


tempered by a "balancing test".(outcome determinative test 


may be ignored.)



c.
Problems:



i.
Difficult to apply; State laws often lack legislative 



history or each may have strong interests.




ii.
Again allows the federal court to make the decision as 



to which law to apply and thus it seems the federal 



courts are imposing on states' soveriegnty in violation 



of federalism.




iii.
Courts will now exhibit a partial lacking in both 



horizontal (state to state) and vertical uniformity 



(state to federal).




iv.
Again creates more uncertainity in the process.


5.
Hannah v Plumer - If it is w/in the Federal Rules of Civ. Pro. it 

is procedural and constitutional, and it trumps any conflicting 

state law despite any changes that may result to the outcome of 

the case.



a.
By allowing the state law to trump federal rules whenever 


there would be an alteration of state created rights the 


courts were disemboweling the constitution's grant of rule 


making power to the congress (in the Rules Enabling Act.) 



b.
Thus when a state law directly conflicts with the Federal 


Rules of Civil Procedure the Federal Rules always preempt.



c.
This is the current law.



d.
Problems: 




i.
Still allows for vertical forum shopping where there is 



a conflict of procedural rules.




ii.
Also allows for horizontal forum shopping between 



states.




iii.
This ruling only applies where there is a direct 



conflict between the FRCP and the state laws thus the 



test is most often useless.




iv.
Doesn't address the substantive interests that may lie 



behind the state or federal rules.




v.
Again fails to resolve the uncertainty in the system.



e.
Justice Harlan's Concurrence - Primary Conduct Test.




i.
Asks:  (1) What behavior is the rule trying to affect?  



(2) Who, state or federal has the primary interest in 



controlling this behavior?  (3) Based on 1 & 2, does 



the application of the federal rule intrude too much on 



the state's soveriegnty?




ii.
This is another, difficult to apply balancing test, 



which is meant to decide when something is less 



procedural and more substantive.




iii.
These type of balancing tests are hard to apply because 



of a lack of state legislative histories and because 



the state and federal courts may both have a legitimate 



substantive interest in their own rules.


D.
What State's Law Should Be Applied


1.
Choice of law is a substantive matter.


2.
The federal court tries the case using the federal rules but 

applying the substantive law of the state in which the court is 

situated.



a.
Thus the federal court is bound to follow the states rules 


on choice of law.




i.
Lex Fori - Apply the law of the forum where the case 



was brought.




ii.
Lex Loci Dilecti - Apply the law of the place where the 



accident took place.


3.
You apply the state law of the the forum in which the federal 

court is sitting.  If that state law instructs you to follow some 

other states law you must follow that other state's law for 

substantive matters. (always follow federal law for procedural 

matters.)

E.
Forum Non-Convience USC (1404


1.
For the convenience of the parties and witnesses, in the interest 

of justice, a federal court may transfer any civil action to any 

other district or division where it might have been brought.


2
FNC is a discretionary judgement of the court and the court may 

consider:



a.
The [p]'s origonal choice of forum.



b.
The fact that [p] is a foriegner.



c.
If the change of law resultant from sending the case to 


another country will be highly detrimental to the [p]'s 


chances of recovery.



d.
There MUST be an alternate forum.  


3.
When FNC is excercised the transferring court completely 

dismisses the case; the [p] then has the 'option' of bringing the 

suit in the other available forum.


4.
FNC is most often used in cases brought by foriegn [p]s.


5.
Where the change of venue is between U.S. courts Klaxon and 

Vandusen have established the rule that the change of venue 

should not be accompanied by a change of law.



a.
The law applied to the case in the new venue should be the 


law of the original forum....it is another courthouse but 


not another law.



b.
The reasoning behind this rule is: Venue should not be a 


forum shopping mechanism for the [d].....ie. this is for 


fairness to the [p].




i.
The problem is that this also allows for manipulation 



by the [p] because the [p] may forum shop and then will 



be guaranteed the maintenance of the original 



jurisdiction.




ii.
The solution to the problem in (i.) is to limit general 



jurisdiction in favor of specific jurisdiction.(This 



would limit the fact that one can gget jurisdiction 



over anyone anywhere they are located etc.  ie. a more 



close following of the Shaffer rule.  






