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I. JURISDICTION OVER THE PARTIES

A. THE TRADITIONAL APPROACH/IN PERSONAM JURISDICTION

Elements:

-Jurisdiction is power.

-Service of process represents a formal assertion of power and also puts the other party on notice.

-Under Pennoyer, a court can assert jurisdiction if the person is 1. present in the state, 2. has property in the state, or 3. is a citizen of the state. These criteria are based on a sovereignty theory of state power.

-The power of jurisdiction is the power to force someone to appear in court.

-If you lose and appeal, that’s a direct attack, and you get one appeal as of right. If you don’t appeal or lose your appeal and get a final judgment, you can make a collateral attack on the judgment.

-Under full faith and credit (?????) State A has to give full faith and credit to the judgment of State B. The exception is jurisdiction.

-State law is the first step in establishing jurisdiction because courts have no power unless delegated to by the state. Two-step inquiry: 1. has the state given its court jurisdiction; 2. can it do so constitutionally.

-Comity is the cooperation among the states.

-Citizenship is not consistent with territoriality, but it is consistent with sovereignty through the assumption that a state can control its citizens. There is a relationship between the citizen and the state that allows it to reach beyond its boundaries. It’s an exception as are corporations.

-An in rem proceeding is a direct proceeding against property.

-There are two types of in rem jurisdiction: 1. strict in rem in which the action is taken directly against the person; and 2. quasi in rem in which property is at issue but the action is between the parties.

-There are two types of quasi in rem: Type I is one person against another; Type II the property is the basis for the jurisdiction but it’s not the object of the suit and will only be attached later.

-Due process determines whether a judgment is valid and whether it’s enforceable under full faith and credit.

-Concerns to be considered in setting jurisdiction rules: 1. convenience, 2. state’s interest, 3. fairness to parties, 4. notice/service.
Cases:

Pennoyer v. Neff: Mitchell won a suit against Neff for attorney’s fees of $300 based upon a default because he was out of state and was constructively served by publication. Later, his property was attached to pay for the judgment, but it was not the subject of the original suit. Neff claimed the state court judgment against him was void for want of personal jurisdiction and that his property could not be attached without an in rem proceeding. Neff is claiming he did not receive his 14th Amendment due process, and the court reads and international/sovereignty view into it. The court viewed the case as akin to international law in which a state can protect its citizens but is circumscribed to the extent it can reach beyond its borders to protect their rights. Court held the previous decision was without validity and did not authorize the sale. Pennoyer ultimately is about a state’s inability to assert power beyond its territory, a tenant of international law.

Wrinkles:

-Collateral attack has changed a lot since Pennoyer and been greatly restricted.

-A corporation may be forced to designate a person or place for the service of notice. This is because a state has the greater power to keep a corporation out so it should have the lesser power to regulate it.

-In Pennoyer’s time, public law meant international law. Now it means constitutional or administrative law.

-Length of time a person is in a jurisdiction may not matter much for in personam jurisdiction.
Policy:

-Pennoyer is based on theories of state sovereignty, which allows states to exercise power in their territory.

-However power is divided among the states, there will have to be some compromises. Either a state will trample on the rights of others by reaching across state lines or it will find its own rights trampled by its inability to reach across state lines.

-In Pennoyer the court read internationality into the due process clause through the concept of territoriality.

-The Pennoyer court was following international theories to regulate relations among states. They’re like nations except where limited by the Constitution. One problem with the international model is that in this country we do have a higher law. Also states aren’t supposed to compete.

-Once notice is served in person it’s enforceable even if the person leaves the state. Otherwise you’d have to lock the person up to keep him in.

-Reciprocity is always a concern in interstate relations. If one state can walk all over another then they’ll get it right back.

B. SPECIFIC JURISDICTION

Elements:

-Three concerns in due process: convenience, state interest and notice.

-Prior to International Shoe corporations were dealt with under a presence theory or implied consent, and neither was very successful.

-International Shoe test is fair play and substantial justice based on minimum contacts (which are defined as continuous and systematic), and it applied to corporations and natural persons.

-International Shoe expands Pennoyer’s presence theory from looking at when notice is served to when the activity in question occurred.

-International Shoe also greatly changed service requirements because presence in the state was no longer required.
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-Specific jurisdiction is jurisdiction based on the case rather than on broad contacts with the state.

-McGee takes International Shoe and says that minimum contacts create a presumption for jurisdiction that can be defeated if it’s an unduly inconvenient forum for defendant. The first question you ask, though, is whether these contacts of the type that would give the state an interest.

-Hanson adds the criteria of purposeful availment by the defendant to the McGee test.

-World-Wide brings in the foreseeability test, particularly to stream of commerce cases.

-Asahi qualifies the foreseeability test of World-Wide. You need not only knowledge that your product will be in a forum but intent to act there as well.

-Intent could include things like advertising is a state, establishing service channels, marketing through a distributor.

-Jurisdiction isn’t always about the best state for a suit because some suits could be decided under many states’ jurisdiction.

-Every long-arm statute is de facto evidence of a state’s interest in extending jurisdiction, but it’s still subjected to scrutiny under the due process clause.

-Different cases’ determination of what due process involves:
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-State interest helps determine the difference between special and general jurisdiction inasmuch as jurisdiction is still related to sovereignty to some extent.

-Two rationales for purposeful availment test: 1. there’s a quid pro quo and the state can impose burdens on you to the extent you enjoy benefits (Hanson); 2. purposeful availment gives you the kind of notice you need for reasonable expectations (World-Wide). He also believes purposeful availment goes to relatedness of contacts.

-Due process comes from the Fifth Amendment (federal) and 14th Amendment (state) in the Constitution.
Cases:

Hess v. Pawloski: Carves out a big exception to Pennoyer by allowing service on out of state car drivers based on theory of implied consent. Under Mass. law a motorist from out of state was said to impliedly consent to service at the registrar. Driver had neither property nor presence in state. Court held that it was not a violation of 14th Amendment because the state had the power to exclude drivers and it needed to protect its citizens.

International Shoe Co. v. Washington: “Minimum contacts” case. Shoe was a Delaware corporation with it main business in St. Louis. Shoe only employed commission salesmen in Washington and said it did not do enough to have a “presence” in the state. Court said as long as corporation had enough minimum contacts, which it defined as continuous and systematic, that jurisdiction would not violate “traditional notions of fair play and substantial justice” jurisdiction was OK. “Whether due process is satisfied must depend upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to ensure.”

Gray v. American Radiator: D

McGee v. International Life: P sued to enforce insurance policy in California. D corporation’s only contact with California was that one life insurance policy. The court held there was jurisdiction. The contract was a substantial connection to the state and witnesses were there, and it was enough to override any inconvenience for D.

Hanson v. Denckla: Purposeful availment case. A trust case in which plaintiffs wanted to litigate a Delaware trust in Florida. The court held that Florida could not assert personal jurisdiction because the trustee’s contacts with Florida were less than minimal and he was a crucial party to the case. “It is essential . . . that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.”

World-Wide Volkswagen v. Woodson: Foreseeability. P Woodson tried to sue D World-Wide, a New York corporation, in Oklahoma. Court said no jurisdiction in Oklahoma. Court found no purposeful availment, but that didn’t end it because it’s a stream of commerce case. The court also took purposeful availment as providing a type of notice. The court said foreseeability was key, not in the sense of a product finding its way into a state, but “it is rather that the defendant’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there.”

Keeton v. Hustler: Keeton, a New York resident, brought suit against Hustler, an Ohio corporation, in a New Hampshire court. The question was what to do if the plaintiff had only minimum contacts. The court held it was not a violation of due process because Hustler had continuous and related contacts with New Hampshire.

Kulko v. Superior Court: In a child support suit Sharon Kulko said her ex Ezra Kulko had purposefully availed himself of California laws. Although California had a state interest and it was convenient, the court said there was no personal availment.

Burger King v. Rudzewicz: Burger King, a Florida corporation, brought suit against Rudzewicz, a Michigan franchisee,  in Florida U.S. district court. Their contract had a choice of law and forum clause in it. Florida jurisdiction was upheld. The court said D had substantial contacts, had fair notice and could not show how it was fundamentally unfair to subject him to jurisdiction

Asahi Metal Industry v. Superior Court: Should awareness that a component made by a foreign defendant will reach a U.S. state be enough to constitute minimum contacts and not offend substantial justice. Asahi, a Japanese company, made motorcycle tire valve assembly and was being hauled into California court in products liability suit. Court said no jurisdiction. “The substantial connection between the defendant and forum state for minimum contacts must come about by an action of the defendant purposefully directed toward the forum state.” Court also defined what determines “fair play and substantial justice” as burden on D, interests of forum state, P’s interest in obtaining relief as well as interstate judicial system’s interest in obtaining efficient resolution and shared interests of states in furthering social policies. The court said that considering the international element, the slight interests of P in forum state and the heavy burden on D jurisdiction would be unreasonable.

Wrinkles:

-Even though a state may not be employing its own law, it may still have an interest in jurisdiction. Also, just passing legislation does not necessarily give a state an interest, because this would give a state carte blanche to trammel other states.

-You need a majority of the sitting court to have an opinion that is law. A plurality opinion is the lead opinion. I has more weight than a concurrence or dissent but is not law.

-To check the validity of state long-arm statutes, look to FRCP 4(k)(1)(a) and 4(k)(2)

Policy:

-When a person or corporation does something in a state, they enjoy the benefit and protection of that state’s laws and are therefore more likely to be subjected to jurisdiction.

-Minimum contacts protects the defendant from litigating in an inconvenient forum and ensures that states do not overstep their bounds as equal sovereigns in a federal system.

-In a stream of commerce there could be unfair surprise if you’re forced to litigate in every nook and cranny your products find their way into. Hence, the foreseeability test.

-Under McGee it was relatively easy for the plaintiff to meet the state interest and no undue inconvenience aspects of the test so additional protections were needed for the defendant so that he wouldn’t always be an unfavorable forum.

-World-Wide was motived by forum shopping by defendants, but Kramer hints that he thinks it may have gone too far.

-Neither McGee nor World-Wide necessarily gives us the best forum for a trial, but trying to find that might be too expensive and time consuming.

C. GENERAL JURISDICTION/JURISDICTION OVER PROPERTY/ TRANSIENT JURISDICTION

Elements: 

-General jurisdiction relates to sovereignty and continuous and systematic contacts that are not related. Unrelated contacts don’t count as much as related contacts, but enough will be grounds for general jurisdiction.

-General jurisdiction encompasses all assertions of jurisdiction that do not qualify as specific jurisdiction.

-When determining what is sufficient for general jurisdiction we are looking for a home base--things like voting, paying taxes, driver’s license, etc. For corporations, it’s kind of a presence in the state idea like International Shoe.
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-Whether one thinks Helicopteros is general, specific or no jurisdiction depends on how one sees the facts to read the connections as broadly or narrowly as possible.

-In an in rem action you adjudicate claims of the property against the whole world. Quasi in rem is limited to a class. In Type I the claim is about rights in a particular property, and in Type II the claim is unrelated to the property.

-After Shaffer courts can no longer assert quasi in rem Type II jurisdiction over intangible property.

-Shaffer does not obliterate in rem though because after Shaffer property will still go a long way toward satisfying minimum contacts requirements. There is also de facto purposeful availment, convenience and state interest in a pure in rem action as well as quasi in rem Type I. Type II (Shaffer itself) there may or may not be jurisdiction.

Cases:

Perkins v. Benguet Consolidated Mining: D, a Phillipine corporation, was sued in Ohio state court by a nonresident of Ohio for activities conducted outside Ohio. The court said there would have been special jurisdiction but could there be jurisdiction over activities that took place outside Ohio? The court said yes, applying almost a nerve-center test, because the company’s activities had been directed from Ohio.

Helicopteros v. Hall: This case acknowledged the difference between general and specific jurisdiction. Helicopteros, a Colombian corporation, had bought helicopters in Texas. When four Texans were killed in a crash in Peru, they tried to bring suit in Texas, and the court denied in personam jurisdiction. The court asserted no view on the possibility of special jurisdiction because the parties did not argue it but said Helicopteros did not have continuous and systematic contacts with Texas to justify general jurisdiction under due process.

Pennington v. Fourth National Bank: Strong endorsement of the state’s power to assert jurisdiction over property within its borders. “The only essentials to the exercise of the state’s power are presence of the res within its borders, its seizure at the commencement of proceedings, and the opportunity of the owner to be heard.”

Harris v. Balk: Harris, a North Carolina citizen, owed Balk, also of North Carolina, $180. Balk owed Epstein, a Maryland citizen,  $344 so when Harris was in Baltimore Epstein garnished Harris for the money Balk owed Epstein. When Balk sued Harris for the money in North Carolina, Harris said he’d paid it in Maryland and was due full faith and credit. The court ruled for Harris. The court said the obligation to pay a debt can travel and that’s all that had been garnished. 

Shaffer v. Heitner: This case decided whether International Shoe affected in rem as well as in personam. Heitner, a nonresident of Delaware, owned one share of Greyhound stock, a Delaware corporation with its principal place of business in Arizona. He sued the board of directors, all of whom were nonresidents of Delaware, in Delaware and had their stock sequestered. The court said no jurisdiction. It said the “traditional notions of fair play and substantial justice” (Int. Shoe) should govern in rem as well as in personam. The court said the property was completely unrelated to P’s cause of action so property alone will not support jurisdiction. Court said, too, it’s just a fiction that assertion of jurisdiction over property is anything but an assertion of jurisdiction over the owner of the property. Also, the legislature had no basis for personal jurisdiction over directors (there must always be a law on which jurisdiction is based) rather than as property owners. Shaffer really conflated the differences between in rem and in personam.

Burnham v. Superior Court of California: Burnham slapped with service while on business in California. Does due process deny California courts jurisdiction over a nonresident who was personally served while in the state in a suit unrelated to his activities there? The court finds strong precedent for transitory jurisdiction and refuses to apply an International Shoe standard of continuous and systematic contacts to transitory jurisdiction. The court says “traditional notions of fair play and substantial justice” was developed by way of analogy to physical presence so you can’t overrule it. Also limits Shaffer to quasi in rem jurisdiction and says it doesn’t deal with present defendants as opposed to absent defendants.

Wrinkles:

-A residence is where you are temporarily, and a domicile is where you plan to stay.

-Immediately after Shaffer, Delaware changed its laws to say that being a director of a Delaware corporation was implied consent to service in the state.

-Shaffer implies that such a law would be constitutional, but it also holds that the full extent of the constitution does not allow jurisdiction for directorship.

-Burnham is almost exactly like Kulko, but Burnham was personally served, and the outcome was completely different based on “tag” jurisdiction.

-An as-applied attack says the statute is not constitutional as applied; the other type is an attack on its face.
Policy:

-General jurisdiction comes because a state has a stake in a person or company’s activities sufficient to justify having some sort of control over that entity.

-Scalia wants to defer to legislatures on transient jurisdiction, but state legislatures have little incentive to limit tag jurisdiction when it gives them power over out of staters.

-Scalia gives great deference to legislatures to determine the bounds of due process, but Brennan argues that the political process that should be checked by this clause is being allowed to define it. Sort of like the fox guarding the henhouse.

C. CHALLENGING JURISDICTION OVER THE PARTIES

Elements:

-A special appearance is when a defendant presented a challenge to the court’s exercise of personal jurisdiction without submitting to the court’s jurisdiction for any other purpose.

-If somebody appears challenges personal jurisdiction and loses he can’t appeal that, but if he doesn’t appear and has a default judgment against him he can appeal that decision on jurisdiction.
II. NOTICE AND OPPORTUNITY TO BE HEARD--REQUIREMENTS/MECHANICS/OPPORTUNITY

A. THE REQUIREMENT OF DUE PROCESS NOTICE

Elements:

-The fundamental right of due process is a right to be heard, and this relies on notice.

-Traditionally, it was possible to assert jurisdiction without actual notice.

- “Reasonable” notice is something you would reasonably do if you wanted to reach someone.

-Mail is often one of the best ways to provide notice. It is cheap, efficient and reasonably calculated to provide actual notice. Also, if someone doesn’t leave a forwarding address or a correct address, it’s their fault.

-Under Mullane, attachment of a chattel is often thought to give notice on the theory that property owners are usually concerned about their property, but even this may not be sufficient.

-Publication can be sufficient if there’s no other way to reach a person.

-The due process clause imposes an affirmative duty on P to make efforts that satisfy the Mullane test.

-The burden is on P to make a reasonable effort to find D’s, but P can win if he doesn’t find D but discharges his duty.

-If you reach some but not all of the people you should reach, it’s not good notice.
Cases:

Mullane v. Central Hanover Bank: Case on constitutional sufficiency of notice given to beneficiaries of a common trust fund. The only notice was given in the newspaper in compliance with the law. Court said property rights are at stake so notice must measure up to due process. The court said what is needed “is notice reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action.” It must be reasonably certain to inform those affected. The court held the notice unconstitutional, not because it didn’t reach everybody (there are some who are unreachable) but because it didn’t reach those it could have reached with a little effort.

National Equipment Rental v. Szukhent: D

Fuentes v. Shevin: D

Connecticut v. Doehr: D

Wrinkles:

-In Greene v. Lindsey posting notice on someone’s door was not sufficient notice because the notices were often taken and it was not a reliable means of acquainting parties with the action.

-States differ on whether it’s good notice if a statutory method that is likely to give actual notice is followed but is not exactly followed.
Policy:

-The problematic case in notice is the defendant who has not received notice but has not avoided it. Should he always lose? That upsets the status quo. If plaintiff always loses, that preserves the status quo. Neither is right.

-Kramer would change these cases from P winning a default judgment to P at least being forced to present a prima facie case.

III. SUBJECT-MATTER JURISDICTION

GENERALLY


-Subject-matter jurisdiction must be enforced in every matter for a court to adjudicate.

-Jurisdiction is a concept. Federal and state constitutions and federal and state statutes are the four sources of law.

-No court, state or federal, has inherent jurisdiction; they only have jurisdiction to the extent given by statute.

-Rule 4 limits state and federal jurisdiction. 

-The Constitution has little to say on state subject matter jurisdiction except for disputes between states and pure admiralty suits because these have to be heard in federal courts.

-Congress can limit the subject-matter jurisdiction to federal courts and has done so with things like the Sherman Antitrust Act.

-The Constitution also puts several subject-matter classes of cases in federal courts under Article III §2.

-The first question in personal jurisdiction is whether state statutes give jurisdiction, but with subject-matter jurisdiction we’ll generally look at federal constitutional and statutory limits on jurisdiction.





A. STATE COURT

Elements:

-Subject-matter jurisdiction is the only nonwaivable matter in law.

-Unless Congress has made federal jurisdiction exclusive, a state court may entertain an action even though it is based entirely on state law.

-How do you distinguish between something that is a basis for subject jurisdiction (and therefore nonwaivable) and something that is an element of the claim? If a state is protecting its interests or those of another state, it’s probably a jurisdictional claim.

Case:

Lacks v. Lacks: Two years after a divorce was granted, P brought an action to vacate contending the court had been without subject-matter jurisdiction for a divorce. According to the law, the parties had to be a resident, and the husband was not. The court, however, said this was a mistake regarding a substantive element of the cause for relief, but not regarding the law upon which jurisdiction itself is based. “The defects to which she points relate only to substantive elements in a cause of action adjudicable by the Supreme Court, a court competent to decide all the substantive issues.” Kramer thinks Lacks was wrongly decided because the one-year residency requirement was probably more a jurisdictional issue than an element of the claim. 

Wrinkles:

-The biggest wrinkle is deciding what’s an element of the claim and what is the basis for subject-matter jurisdiction.
Policy:

-There is a deeply rooted presumption in favor of concurrent state court jurisdiction with federal issues, that is only rebutted if Congress affirmatively ousts the state courts of jurisdiction.

-If a court that doesn’t have subject-matter jurisdiction hears a case it hampers the interests of a court that should have heard it and the interests of the state that wanted it in that court.

-We want to create maximum incentives for parties to go to the right court, and one way to do that is to leave the verdict up in the air by making it open to collateral attack on subject-matter claims.

-Because subject matter non-waivability is the exception, courts tend to define it narrowly. Therefore, if the legislature wants to make something an element of subject-matter jurisdiction, it should probably do so explicitly.
B. FEDERAL COURT

Relevant Rules:

Article III, Section II

The judicial power shall extend to all cases, in law and equity, arising under this constitution . . . to controversies between two or more states; between a state and citizens of another state; between citizens of different states . . .  and between a state, or the citizens thereof, and foreign states, citizens or subjects.
28 U.S.C. §1332

Diversity of Citizenship; Amount in Controversy; Costs

(a) District courts have original jurisdiction when the amount in controversy is more than $50,000 and it’s between (1) citizens of different states; (2) citizens of a state and citizens or subjects of a foreign state; (3) citizens of different states and in which citizens or subjects of a foreign state are additional parties; and (4) a foreign state as plaintiff and citizens of a state or of different states. An alien admitted for permanent residence shall be a citizen of the state where he is domiciled.

(b) If it turns out the recovery is less than $50,000 then the court may deny costs to the plaintiff.

(c) (1) A corporation shall be deemed to be a citizen of any state by which it has been incorporated and of the state where it has its principal place of business. (2) The legal representative of the estate of a decedent shall be deemed to be a citizen of the same state as decedent. (4) “States” includes commonwealths and Puerto Rico. 

Elements:

-In Strawbridge v. Curtiss, Justice Marshall said there is no diversity jurisdiction if any plaintiff is a citizen of the same state as any defendant, no many how many parties are involved. This is embodied in 28 U.S.C. §1332.

-Diversity must be present at the time the complaint is filed, and jurisdiction is unaffected if the parties later move. 

-The burden of pleading and, on challenge, proving diversity of citizenship is on the party trying to get into federal court.

-For diversity citizenship is based on citizenship rather than residency. A domicile is a true, fixed and permanent home to which the person intends to return whenever away.

-Under 28 U.S.C. §1332 a corporation can have only one principal place of business. There are three tests for this: 1. The nerve center test, determined by the locus of the corporate decision-making authority and decision-making activities; 2. Corporate activities test, determined by the location of a corporation’s production or service activities; 3. Total activities test, a hybrid of nerve center and corporate activities considers all the aspects of a corporation’s business.

-Under 28 U.S.C. §1359 you can’t assign to get into diversity. If an assignment is legitimate, it’s fine, but if it’s collusively made for diversity it won’t work. The assignment is valid but won’t lead to diversity.

-Amount in controversy serves as a screening device to winnow out small cases.
Cases:

Mas v. Perry: Appellees Jean Paul Mas, a citizen of France, and Judy Mas of Mississippi spent about three years in Baton Rouge then moved to Illinois with the intention of returning to Baton Rouge for more studying. The action arose over an apartment they rented from Perry, a citizen of Louisiana, and he moved for dismissal for lack of jurisdiction saying there was no diversity. Court said there was diversity because neither Mas was domiciled in Louisiana.

A.F.A. Tours v. Whitchurch: A.F.A. appealed from dismissal for damages less than $50,000. A.F.A. said the trial court failed to give it a chance to show the amount and failed to apply the proper standard to A.F.A.’s requests. The court said, “the sum claimed by the plaintiff controls if the claim is apparently made in good faith. It must appear for a legal certainty that the claim is really for less than the jurisdictional amount to justify a dismissal.” Punitive damages may also be included if allowed. The court said A.F.A. hadn’t had this chance.

Wrinkles:

-Probate matters and domestic relations are two exceptions where federal courts will not act even if diversity is present. Although in probate a federal court can entertain actions against administrators, executors and other claimants.

-Mas v. Perry might be different now after §1332(a), which says that an alien shall be a citizen of the state in which he is domiciled. Mr. Mas would possibly have been a domiciliary of Louisiana, destroying diversity.

-Unincorporated associations are generally not considered citizens for diversity, and what is considered is the citizenship of their members.

-You can’t make assignations solely for the purposes of creating diversity citizenship to get yourself into federal court.

-You also can’t add defendants (as Rose did in Rose v. Giamatti) to destroy diversity of citizenship and get yourself out of federal court. There the court was interested in who was really a legal party in interest.

-Sometimes parties will name fictitious defendants in an effort to destroy diversity jurisdiction. This was stopped by 28 U.S.C. §1441(a).

-If you later fall under the $50,000 limit for diversity, you won’t lose jurisdiction because jurisdiction is determined at the beginning of the case.
Policy:

-In Bank of the U.S. v. Deveaux, Marshall said the basis for diversity jurisdiction was fears that state courts would not administer justice as impartially as those of the nation. Also, state courts were once thought to be pro-debtor.

-Regarding bias, there isn’t a great deal of difference among juries and even federal court judges come from that geographic region anyway.

-Other diversity arguments include: cross-fertilization of ideas (weak), state court are overburdened, too (but the system is much larger and better able to absorb); litigants will suffer by waiting longer (not always true).

-Another argument is that federal courts are better than state courts and so people, particularly those who would not otherwise work to reform another state’s courts, would be able to go to federal courts.
-Curtailing diversity jurisdiction has been a subject of recent debate because some people believe the historic justification of it (state prejudice toward out-of-state parties) has largely disappeared.

-Although judges and academics might want to get rid of diversity jurisdiction, lawyers don’t want to because they want as much latitude for forum shopping as possible.

-Five arguments against diversity jurisdiction. 1. Diversity cases cause congestion in federal courts; 2. Erie, which requires the application of state law to substantive issues in diversity, makes federal judges’ handling of diversity unnecessary, wasteful and inappropriate; 3. Judicial and legislative authority should be coextensive so it’s an undesirable interference with state autonomy; 4. Diverting diversity cases retards the development of state law; 5. It diminishes the incentive for reform of state courts by professional groups because they can just get around state courts through diversity.

-The Federal Courts Study Committee has recommended that diversity be eliminated except for complex, multi-state litigation, interpleader and suits involving aliens. Failing that, it would like to see 1. P’s prohibited from invoking diversity in their home states; 2. Corporations deemed a citizen of every state where they’re licensed to do business; 3. Punitive damages excluded from amount in controversy; 4. Amount in controversy raised to $75,000.

C. FEDERAL QUESTION JURISDICTION

Relevant Rules:

Article III, Section 2

The judicial power shall extend to all cases, in law and Equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority. . . .

28 U.S.C. §1331

Federal Question

“The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”

28 U.S.C. §1441

Actions Removable Generally

(a) Except as otherwise provided by Act of Congress, any civil action brought in a state court of which the district courts of the United State have original jurisdiction may be removed by the defendant or the defendants to the district court of the U.S.  where the action is pending.

(b) Any civil action where district courts have original jurisdiction through arising under clause shall be removable without regard to the citizenship or residence of the parties.

(c) Whenever a separate and independent claim or cause of action with 1331 jurisdiction is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein or in its discretion may remand all matters in which state law predominates.

(d) A civil action brought in a state court against a foreign state may be removed by the foreign state to the district court for that district. 

(3) The court to which such civil action is removed is not precluded from hearing claims because the state court from which it was removed did not have jurisdiction.
28 U.S.C. §1446

Procedure for Removal

(a) A defendant desiring to remove any civil action or criminal prosecution from a state court shall file in the U.S. district court a short and plain statement of the grounds for removal.

(b) Removal notice shall be filed within 30 days of receiving of the initial pleading. If the case stated by the initial pleading is not removable then defendant shall have 30 days from receipt of the amended pleading, which is removable, to file for removal.

(c) Criminal removal procedures.

(d) Party shall give notice of request for removal.

(e) Habeus corpus.
Elements:



-When trying to determine whether the case is “arising under” or not, look very closely at what kind of case it is, i.e. tort, contract, or something statutory.

-In McCulloch v. Maryland the Supreme Court affirmed the power of Congress to incorporate a national band and denied the power of the states to tax it.

-Three big rationales for federal question jurisdiction: 1. to advance the uniform interpretation and implementation of federal law; 2. to avoid or minimize the effects of state court hostility to federal law; 3. to provide a forum that specializes in federal law and is more likely to apply that law correctly.

-Mottley says anticipating a defense is not enough to assert federal jurisdiction, but how do you distinguish between a defense and an element of the claim? Typically, state law will define what should be in a cause of action.

-A defendant can remove  to federal court only if the plaintiff could have filed there in the first place, not because the defendant has a federal defense.

-Mottley brings §1331 back from the full extent of the constitution because it limits it to pleading.

-In Footnote 12, Stevens suggests weighing: 1. the importance of the federal issue generally and 2. the importance of the federal issue in the case itself.

-The statutory test says to look at: 1. the standards imposed; and 2. the level of enforcement intended by Congress.

-Pre-emption means that under the Supremacy Clause when Congress acts within its powers it can pre-empt state law and state law is overruled. It does not give federal jurisdiction, though, because it’s a defense.

-After Merrell there are two requirements for federal jurisdiction: 1. Mottley’s well-pleaded complaint; and 2. Merrell’s federal interest. 

Cases:

Osborn v. Bank of the United States: When Ohio tried to tax the bank, federal officials imprisoned the state treasurer. Osborn appealed on two grounds, that Congress had not given the federal court jurisdiction and that under the Constitution it could not give it. Did the case arise under the law of the U.S.? The court says that if the federal question is in the cause there can be jurisdiction although other questions are also involved and the federal question may not even be litigated. The court also emphasizes that the bank is a creature of Congress, and “every act of the bank grows out of this law and is tested by it.” Therefore there is federal jurisdiction. The dissent feels it may be too big a grab of jurisdiction and jurisdiction shouldn’t come up until federal issues are actually being litigated.

Bank of the United States v. Planters Bank: Occurred at the same time as Osborn but was decided slightly after. The Bank of the U.S. bought notes from a regional bank, which then refused to pay off the notes. When the Bank of the U.S. sued, Planters Bank said it was a contract case and the federal court lacked jurisdiction. The court said that question had been disposed of in Osborn.

Louisville & Nashville R. Co. v. Mottley: The “well pleaded complaint” rule. P Mottley’s were injured on D’s train and given life-time passes. When a federal law invalidated the passes, P’s appealed. The court refused to decide the substantive issues because it said the court below lacked jurisdiction. “It is the settled interpretation of these words, as used in this statute, conferring jurisdiction, that a suit arises under the Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based upon those laws or that Constitution.” Alleging defenses isn’t enough.

Merrell Dow v. Thompson: No federal jurisdiction. Can incorporation of a federal standard in a private state action, when Congress has intended that there not be a federal private action, be “arising under.” Suit was filed by Scottish plaintiffs in Ohio and Merrell Dow moved for removal to federal court because part of the action was a FDCA violation. The court says it would flout congressional intent to give a remedy where there is no private cause of action. Stevens takes two approaches in his majority opinion: the balancing test in Footnote 12, and the statutory interpretation test in the body of the opinion. The dissent said if it’s not merely a colorable claim the district court should get jurisdiction.

Wrinkles:

-Declaratory judgment actions turn the well pleaded complaint rule on its head because the person who would have been the defendant is instead the plaintiff so courts must unravel the action and determine whether there really is a federal issue.
Policy:

-Kramer believes Osborne is about federal rightholders and fear of states’ hostility toward them by virtue of their being federal rightholders.

-Legislative history indicates that Congress wanted §1331 to go to the full extent of the Constitution, but Mottley pulls it back in. One argument is that Osborne is just too broad and needed to be circumscribed in some way.

-Mottley also limits federal question jurisdiction to plaintiff’s federal rights. This helps get federal questions into play early. It also recognizes that elements of a claim will almost certainly be litigated whereas defenses may be raised but never use. Therefore, if you gave access to a federal court on a defense, that issue might never be litigated.

-Mottley ends up being over-inclusive and under-inclusive because of its nature as a bright-line rule. 28 U.S.C. §1441(a) parallels the Mottley rule. It also allows the defendant to get into federal court based on the complaint. Complaint defense removal, however, is still not allowed.

-Posner believes Mottley is right because defendants would concoct defenses to get federal jurisdiction and this is a bigger problem than plaintiff’s concocting claims.

-Having federal forums adjudicate federal law makes it more likely that the law will shape behavior in ways that Congress intended.

-Kramer doesn’t like the balancing test of Merrell. Also, he thinks arising under, federal question jurisdiction is a preliminary matter that lends itself better to a bright-line test.

-Brennan in Merrell believes that if Congress passes a statute it deserves to have the protection of federal courts. Unlike the majority, which feels that Congress needs to specifically allow for a private right of action, Brennan thinks there is a private right of action unless Congress specifically disavows it.

D. SUPPLEMENTAL JURISDICTION

Relevant Rule:

28 U.S.C. §1367

Supplemental Jurisdiction

(a) Except as in (b) and (c) or statutes, where district courts have original jurisdiction they shall also have supplemental jurisdiction of all other claims that are so related to claims in the in the action within such original jurisdiction that they form part of the same case or controversy under Article III. That shall include joinder and intervention.

(b) Where jurisdiction is based on §1332, the district court shall not have jurisdiction over people made parties under Rules 14, 19, 20 or 24 of FRCP.

(c) The district court can decline supplemental jurisdiction if (1) it’s a novel issue of state law; (2) the state claim predominates over the federal claim; (3) the district court has dismissed claims over which it has original jurisdiction; (4) there are other reasons for declining jurisdiction.

(d) 30-day tolling period. 

Elements:

-Pendent jurisdiction refers to the claims that a plaintiff can join in a complaint.

-Pendent claim is joining a new claim.

-Pendent party always includes adding a claim, but also refers to adding a party.

-Ancillary refers to response of other parties, everything but what P brings in original claim.

-The Gibbs test is that the court has the power to hear all claims that derive from a common nucleus of operative fact and could be heard as one cause.

-The rule from Hurn v. Oursler is that there was pendent jurisdiction over claims that arise from the same cause of action but not over those that arise separately. Therefore, if the causes didn’t overlap there was no pendent jurisdiction, but it was unclear how much overlap was needed.

-Hurn is a law-focussed test, whereas Gibbs is a fact-focussed test.

-The general rule is full supplemental jurisdiction unless specifically not allowed.

-This change mirrored the move in res judicata and joinder to a fact-based test.

-Pendent jurisdiction attaches, if at all, only if the federal claim is substantial, although the rule that an insubstantial federal question does not provide a basis for federal jurisdiction has been diluted.

-Article III does not give jurisdiction; it only describes it. Jurisdiction is given by 1331.

-Finley said no pendent-party jurisdiction, but Congress overruled Finley with 28 U.S.C. §1367, which allows pendent-party jurisdiction.

-28 U.S.C. §1367 restores the law as it existed prior to Finley. (a&c) codify Gibbs; (b) restores Owen; (a) allows jurisdiction to the limits of Article III unless there is an express limitation.

-Impleader is a way for D’s to join other D’s under Rule 14.
Cases:

United Mine Workers v. Gibbs: Common nucleus of operative fact. P Gibbs brought state and federal law claims against UMW. On motion, though, his federal claim dropped out. Court nonetheless held there was federal jurisdiction if they come from a common nucleus and one would be expected to try them all in one proceeding. Court reads the “cases” in “all cases arising under federal law” in Article III to include all causes of action arising from the common nucleus of operative fact.

Aldinger v. Howard: An action under 42 U.S.C. §1983 against county officials for violating plaintiff’s rights. However, P could not extend 1983 to local officials but he had a state law claim against the county for pendent jurisdiction. When the state law claim was dismissed, the court held there would be no pendent party jurisdiction because Congress specifically did not want such an action against local officials. The court spoke negatively of pendent party jurisdiction.

Owen Equipment v. Kroger: P Kroger sued OPPD and OPPD brought in D Owen. OPPD dropped out and P ended up suing D in federal court in diversity, but it turned out that P and D were from the same state, and D moved for dismissal because of lack of jurisdiction. There was no independent basis for jurisdiction because both parties were from the state and it was a state tort claim. The court looks at the statute (28 U.S.C. §1332) and its emphasis on the importance of diversity of citizenship. It also worries that P would sue diverse D’s then simply wait for them to implead nondiverse D’s after federal diversity jurisdiction has already been established. It therefore denies federal jurisdiction. The dissent pointed out that P had not brought in D Kroger.

Finley v. United States: A pendent party jurisdiction case. P brought suit against the U.S. and a year later moved to add state defendants against whom no independent federal jurisdiction existed. The court looked at 28 U.S.C. §1346(b), the federal tort claims act, to mean that P could sue the U.S. and no one else. It also looked at Aldinger and Kroger as banning pendent-party. The court is willing to forego efficiency for possible actions in state and federal courts.

Wrinkles:

-Cases under copyright and patent laws are exclusively in federal jurisdiction, but trademark cases are not.

-Compulsory counterclaims are within pendent jurisdiction, but permissive counterclaims must be supported by independent jurisdictional grounds.

-Pennhurst State School v. Halderman limits Siler-Hurn-Gibbs by holding that the Eleventh Amendment prohibits the federal courts from ordering state officials to conform their conduct to state law, limiting pendent jurisdiction over certain claims.

-Brennan ignores 1331 in Gibbs, assuming it goes to the full extent of the constitution, but there are two problems with this assumption: 1. Mottley; 2. 1331 refers to causes of action rather than cases as in Article III. However, Mottley is already satisfied, and it’s an interpretation of Article III.

Policy:

-Hurn and Gibbs are both supported by a policy against piecemeal litigation, but is it strong enough to stretch what we call a case?

-Brennan gives two justifications for expanding Hurns in Gibbs: 1. Hurn was confusing; 2. Hurn was too grudging.

-Shakman believes that a holding as broad as Gibbs will place too many cases in federal courts instead of state courts. The counterpoint to this, though, is that federal claims should be litigated in federal court if the plaintiff wishes.

-The desire behind Gibbs and supplemental jurisdiction is to protect the jurisdiction of federal courts because if people couldn’t bring their state claims in federal court, they would just go to state court.

E. CHALLENGING SUBJECT-MATTER JURISDICTION

Elements:

-A lack of subject-matter jurisdiction may be asserted at any time by any interested party, either in the answer, or in the form of a suggestion to the court prior to final judgment or on appeal.

-It is axiomatic that the parties may not create the jurisdiction of a federal court by agreement or by consent.

-You can’t just disobey something like a TRO because you don’t think the court has jurisdiction.
IV. FINDING THE PROPER COURT

A. VENUE

Relevant Rule:

28 U.S.C. §1391

Venue Generally

(a) A civil action founded only on diversity may be brought only (1) in a judicial district where the defendant lives, if all the defendants live in the same state; (2) a judicial district where a substantial part of the actions or property giving rise to the claim are located; (3) a judicial district  in which the defendants are subject to personal jurisdiction when the claim is commenced.

(b) A civil action not founded only on diversity may be brought only (1) in a judicial district where the defendant lives, if all the defendants live in the same state; (2) a judicial district where a substantial part of the actions or property giving rise to the claim are located; (3) a judicial district in which any defendant may be found.

(c) For purposes of venue, a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. If a state has more than one judicial district, the corporation can be in any one where it would be deemed to reside if the district were a separate state.

(d) An alien may be sued in any district.

(e) A civil action in which defendant works for the U.S. may be brought where (1) defendant resides; (2) a substantial part of the actions or property giving rise to the claim are located; (3) the plaintiff resides if no real property is involved.

(f) Procedures for bringing a civil action against a foreign state.

Elements:

-Venue is the place of trial in an action within a state.

-Typically, venue is determined not by common law but by statute, constitutional provision or rule of court, and it takes into consideration theory of the claim, the subject matter of the claim, parties involved or a combination of those factors.

-State statutes tend to be very permissive with the exception of the local action doctrine, which stipulates that some actions must be tried locally.

-State venue tends not to be a big deal, but federal venue is because you could have nationwide jurisdiction.

-The basic rule for federal jurisdiction is where all the defendants reside or where a substantial part of the events occurred.  The default rule for diversity is any district where there is personal jurisdiction over all defendants. In federal question cases it’s where one defendant may be found.

Cases:

Reasor-Hill Corp. v. Harrison: P, a Missouri resident, had cross-complaint for damage to property in Missouri by D, an Arkansas corporation. Could Arkansas courts entertain suits for damage to property in another state. The majority rule said no. If not, P had no remedy because D could stay out of Missouri. In Livingston v. Jefferson such a suit was not allowed. The court decided that the rationales were better for relations between nations rather than states and that “principles of justice demand that wrongs should not go unredressed” and that the litigant should have his day in Arkansas court.

Bates v. C&S Adjusters Inc.: P Bates incurred a debt when living in Pennsylvania. When D C&S, also from Pennsylvania, tried to collect it mailed a letter to Bates in Pennsylvania, and the letter was forwarded to New York. P alleged a violation of the Fair Debt Collections Act and brought suit in the Western District of New York under 28 U.S.C.§1391(b)(2) where a substantial part of the events occurred. The court looked at the FDCA, decided it was used to protect debtors and that the harm did not occur until the notice was received. That was the substantial part of the events, and that happened in the Western District of New York. 

Wrinkles:

-With unincorporated associations, the proper venue is determined by looking at the residence of the association itself rather than its members. This is best determined by where it is doing business.
Policy:

-Do we need venue provisions when World-Wide already takes convenience into consideration?

-Generally, venue is a defendant-protecting requirement.

-There are 13 different fact situations upon which venue statutes are predicated: 1. Where the subject of action or part thereof is situated, this is the old common law doctrine; 2. Where the cause of action, or part thereof, arose or accrued, convenient for witnesses but could be vague; 3. Where some fact is present or happened; 4.Where the defendant resides, convenient for defendant since plaintiff controls litigation; 5. Where the defendant is doing business, again convenient for defendant but also possibly more convenient for plaintiff; 6. Where defendant has an office or agent or where an agent of defendant resides,  common for corporations and more convenient for plaintiffs; 7. Where plaintiff resides, convenient for plaintiff; 8. Where the plaintiff is doing business, could be abandoned; 9. Where the defendant may be found, based on common law no useful purpose; 10. Where the defendant may be summoned or served, also based on common law and no useful purpose; 11. In the county designated in plaintiff’s complaint, too much advantage for plaintiff; 12. In any county, broadest of all venue provisions; 13. Where the seat of government is located, usually done against government.
B. TRANSFER OF VENUE IN FEDERAL COURTS

Relevant Rules:

28 U.S.C. §1404

Change of Venue

(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.

(b) Upon motion, consent or stipulation of all parties a suit of a civil nature may be transferred, in the discretion of the court, to another division in the same district. United States consent not needed for in rem proceedings.

(c) A district court may order any civil action to be tried at any place within the division in which it is pending.

28 U.S.C. §1406

Cure or Waiver of Defects

(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or it it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

(b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue.

Elements:

-28 U.S.C. §1404(a) was drafted in conjunction with forum non conveniens.

-The big difference is that under §1404 the action is not dismissed as it is in FNC, which makes it easier to transfer.

-Under Van Dusen and §1406????, when you have a transfer the new court applies the law that would have been applied in the old court. 
Cases:

Hoffman v. Blaski: Can a district court in which a civil action is properly brought use §1404(a) to transfer an action on the motion of D to a district in which P did not have a right to bring it? P, Illinois residents, brought patent infringement suit in the Northern District Court of Texas, and D, a Texas corporation, moved to transfer to the Northern District Court of Illinois. D said §1404(a) should be broadly construed and “where it might have been brought” should refer to the time of the bringing of the action and also to the time of transfer. The court said no because it would be gross discrimination to let defendants go to any district the district court said was convenient.

C. FORUM NON CONVENIENS

Elements:

-The principle of forum non conveniens is simply that a court may resist imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statute.

-The first question in FNC, though, is whether the court has jurisdiction.

-The plaintiff’s choice of forum should rarely be disturbed unless the balance is strongly in favor of defendant.

-If a court finds FNC, it dismisses the action. It does not transfer it.

-Congress superseded Gulf with §§1404 and 1406, although these apply only to transfer between federal courts and do not relate to state or foreign jurisdictions.

-There are three considerations in Reyno: 1. a presumption of plaintiff’s proper choice of forum; 2. interests of the parties; 3. interests of the public.
Cases:

Piper Aircraft v. Reyno: Several Scottish people killed in plane crash in Scotland in plane built in Pennsylvania with propeller built in Ohio. Reyno, a California resident and secretary to decedents’ lawyer, appointed administratrix of decedents and filed suit in California because U.S. laws are more favorable. Decedents’ only property in California was their potential claim. Piper got transfer to Middle District of Pennsylvania under §1404(a) then moved for dismissal under forum non conveniens. The Court of Appeal said no FNC because you can’t do it when the law of the alternative forum is less favorable to P. The Supreme Court reversed, saying if FNC were based on possibility of change of law it would be virtually useless because change of law usually happens and it would also require deciding which law was in fact more favorable. The court found that Scotland had more interests in the litigation and that “finding that trial in the plaintiff’s chosen forum would be burdensome, however,is sufficient to support dismissal on grounds of FNC.”

Gulf Oil v. Gilbert: Set out some things to be considered in FNC, such as relative ease of access to sources of proof, availability of compulsory process for attendance of unwilling, possibility of view of premises if needed, and other practical problems that make trial of a case easy, expeditious and inexpensive. Another consideration is enforceability of verdict. Factors of public interest also play a role: imposition of jury duty, opportunity for people to follow trial of local interest, and general idea that some trials should be local.

Wrinkles:

-FNC is not the only remedy available to defendants. They could also file suit in another court to enjoin plaintiff from proceeding in the objectionable forum. However, these injunctions are often unenforceable.

-Many states reject forum non conveniens.

-If a transfer is made on condition of D waiving some rights, as in Bhopal, it is better to make the contingencies occur at the beginning of the trial so P can get back to the original forum if D reneges.
Policy:

-There was a worry in Reyno that U.S. courts would become more attractive to foreign plaintiffs.

-FNC is designed in part to help courts avoid conducting complex exercises in comparative law.

-FNC is also meant to keep plaintiffs from using venue to vex and harass.

-Courts are usually loathe to cede jurisdiction.

V. THE ERIE DOCTRINE

A. STATE LAW IN FEDERAL COURT

Relevant Rules:

28 U.S.C. §1652

State Laws as Rules of Decision (The Rules of Decision Act)

The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.

28 U.S.C. §2072

Rules of Procedure and Evidence; Power to Prescribe (The Rules Enabling Act)

(a) The Supreme Court  shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates thereof) and courts of appeals.

(b) Such rules shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.

(c) Such rules may define when a ruling of a district court is final for the purposes of appeal under §1291 of this title.

Elements:

-Only comes up in federal diversity cases.

-28 U.S.C. §1652 is the Rules of Decision Act, and in its original incarnation it was §34 of the Federal Judiciary Act of 1789.

-28 U.S.C. §2072 is the Rules Enabling Act, and it applies to rules of procedure and evidence. These rules fall within the exception of RoDA.

-Four big concerns dealt with in Erie: 1. forum shopping; 2. no uniformity; 3. citizens being discriminated against by noncitizens; 4. uncertainty.

-Erie has a two-fold holding: 1. federal courts have no inherent lawmaking power and can only act pursuant to a statutory act from Congress; and 2. the diversity clause is not a grant to Congress to make substantive law.

-Under Erie is that you always apply state substantive law (and you don’t even go to outcome determinativeness), you can also pick up state procedural law when an outcome-determinative law would lead to a default to state law.

-In Byrd Brennan says that state procedural law, even in outcome determinative situations, might be overruled if the countervailing federal interests were strong enough.

-Differentiating between substantive and procedural is the trick. Some rules are procedural in form but have a substantive effect. A procedural rule is a direction to a court on how to hold a trial, and a substantive law is aimed at protecting interests in the real world.

-Two part test for procedural/substantive: 1. What is the rule’s form; 2. If it’s procedural in form does it have a substantive purpose?

-State of the law after Erie-York-Byrd

State





Federal

Substantive (defer to this)


Substantive (can’t apply in diversity)

Procedural 




Procedural (defer to this if not outcome

(defer to it it’s outcome determinative


determinative and there

under York and passes Byrd balancing)


aren’t countervailing cons)

-Erie-York-Byrd analysis: Question 1 is it substantive or procedural; Question 2 is it outcome determinative; Question 3 are there sufficient countervailing considerations.

-After Byrd you could end up using federal procedural laws that are outcome determinative if there are strong countervailing considerations.


-The discrimination after Swift was that out-of-state plaintiffs had an advantage over in-state plaintiffs because they could choose between state and federal common law, whereas in-state plaintiffs could only use state common law.

-Under Guaranty Trust, if the choice of law is outcome determinative the Erie doctrine mandates that federal law yield to state law.

-Outcome determinative is usually defined by whether a choice of rules would affect a choice of forum. So it’s gauged at the beginning of a case because that’s when forum shopping would take place.

-One way to read “otherwise requires or provides” in §1652 is that Congress must make an explicit statement that it wants its laws to supersede state laws.

-The Ashwenter principle is not to decide constitutional issues unless you have to.

-Congress might have the power to allow courts to make common law under the necessary and proper clause. It’s not a grant of power, though, simply an authorization to develop means.

-For a FRCP to be valid it must be 1. Constitutional and 2. must be within authority given the court by the REA, i.e. pass the Sibbach test.

-Under Sibbach a rule really regulates procedure if it is 1. procedural in form, i.e. a FRCP and 2. has a procedural purpose.

-The choice between the Sibbach/REA test and the York/RoDA test is whether you emphasize one procedural aspect of a rule or one substantive aspect of a rule.

-If something has a section number, it’s a statute. If not, it’s a rule done under REA. The exception is the Rules of Evidence, which were done as statutes but fall under REA.

-Walker involved a substantive state rule whereas Hanna did not. Therefore, Walker adds an element to the Sibbach test that for a federal rule of procedure with a substantive element to displace a state rule of procedure with a strong substantive element there must be a clear intent on the part of Congress for it to do so.
Cases:

Erie R. Co. v. Tompkins: P, a citizen of Pennsylvania, hurt by D, a New York corporation. P sued in Southern District of New York. D wanted Pennsylvania law, and P wanted “general law.” Under Swift v. Tyson courts in diversity could sort of create their own common law. Criticism of this doctrine became widespread after Black & White Taxicab v. Brown & Yellow Taxicab in which it led to forum shopping. It was also preventing uniformity and leading to uncertainties. It led to prejudice because the right to pick a court was conferred on the non-citizen. There is no federal common law because Congress lacks the power to make it. Congress may be able to make procedural law but not substantive law.

Swift v. Tyson: A case in Maine in which the critical question was what the laws of the states were. Story saw them just as state statutes and not local statutes or general common law. Therefore, in cases in which there were no state statutes, federal courts were free to develop their own federal common law doctrine.

Guaranty Trust of New York v. York: Outcome determinative. P brought a suit in federal district court that was barred by the state SoL but would have been allowed in federal court because of laches. Court said state laws should be followed. Court emphasized that a federal court is like a state court, and the outcome should be the same in both. Court said the difference between substantive and procedural was immaterial in this case. “The outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a state court.” 

Byrd v. Blue Ridge Rural Elec. Co-op.: Balancing. Affirmative countervailing considerations. P suffered injury on the job, the question was whether the factual issue should be decided by a judge (state system) or a jury (federal system). The court said state rules should be used. The court found that part of the reason judges were used in states was convenience. The court said even though courts typically follow state rules under Erie here there were affirmative countervailing considerations. The court also said (probably incorrectly) that it would not be outcome determinative.

Hanna v. Plumer: An Ohio resident brought a diversity suit against the executor of a Massachusetts resident, and there was a dispute over service of summons. P followed FRCP 4(d)(1) and D said it should have been delivered under Massachusetts rules. The court said federal rules should apply under REA. The test for whether they were valid followed Sibbach and were “whether a rule really regulated procedure.” Because REA is an exception to RoDA, and FRCP follow “two separate lines of cases.” “To hold that a FRCP must cease to function whenever it alters the mode of enforcing state-created rights would be to disembowel either the Constitution’s grant of power over federal procedure or Congress’ attempt to exercise that power in the REA.”

Walker v. Armco Steel: Direct collision case. A reaction to Hanna. Should the court in a diversity action follow FRCP Rule 3 or state rules for tolling a SoL. This should be an easy case for federal law under Hanna, but under Ragan, a case almost factually identical, the court decided for state law. The court held that federal law did not have to govern because if you looked at the underlying policies with the statutes there was not a direct collision. Therefore, Question 1 is whether the scope of the federal rule is sufficiently broad to cover the issue before the court. If so, apply Hanna. If not, you go back to Erie.

Burlington Northern v. Woods: P Woods was awarded a penalty under Alabama law because of D’s frivolous appeal. D said the correct law to apply was FRAP Rule 38. The court chose the federal rule. The court said if the rule were sufficiently broad to cause a direct collision and were valid it would rule. The court said there was a conflict. This decision is, in a way, a return to Hanna because it doesn’t worry if there’s a substantive element to state law. Kramer prefers Walker’s concern with substantive issues in state law.

Stewart v. Ricoh: P Steward sued D Ricoh in Alabama district court and D moved for transfer under 1404(a). This was a statute so it didn’t fall under REA. The court took it back to a Hanna analysis, though, because it said it was another exception to RoDA. There’s almost a suggestion, though, in Stewart that any legitimate federal rule would fall under an exception to RoDA. Also it wasn’t coextensive with the state law, but the court followed it anyway.

Klaxon Co. v. Stentor Elec. Mfg.: In a diversity case should courts follow the conflict of laws rules in the states where they sit? The court said yes under Erie, and “Any other rule would do violence to the principle of uniformity within a state upon which the Erie decision is based.” Courts can’t make an independent general law of conflict of laws.

Wrinkles:

-There were two anomalies under Swift. One was that federal common law was not sufficient for federal question jurisdiction, and the other was that federal common law was not pre-empting state common law. It wasn’t considered federal common law, though, just common law.

-In §2 of the 1789 Federal Judiciary Act allows courts to use the form and mode of English chancery courts in equity suits. However, as York points out this did not give federal courts the right to deny substantive rights under state law.

-Under Walker, the crucial thing is really how you frame the issues and the rules, because you could almost always construct a collision or avoid one.
Policy:

-Swift can be seen as a self-conscious grab for power that would protect mercantilist interests from uncongenial state courts.

-One big difference in the period between Swift and Erie is the emergence of positivism and the idea that low--including common law--exists without the backing of a particular sovereign.

-Even though Brandeis may have been wrong about the power of Congress to make common law, he was right in the context of diversity jurisdiction. Diversity was not given to federal courts so Congress could make law but to eliminate bias. Therefore, when Congress starts making law in diversity it’s going way beyond its brief.

-Kramer doesn’t buy the idea that common law was discovered rather than made. He thinks they felt they were just applying broad principles to specific facts.

-Between Swift and Erie positivism and the idea that judges can make positive law but they need the authority of the sovereign to do so arises.

-Frankfurter believes the outcome determinative test is constitutionally mandated, but Kramer doesn’t agree. Kramer believes these rules could be constitutionally made but §2 of the RoDA could be read narrowly to foreclose them.

-Was Hanna too broad? The dissent obviously thought so, and Dean Ely said the Sibbach test completely ignores the statutory test that rules can’t offend substantive state policy.

-Under the Conformity Act, the federal courts would just apply state procedural law, but that changed as we had more federal regulation and therefore more federal question jurisdiction and there was more need for uniformity.

-Generally, there has been a retreat from Erie back to a system where federal law governs.

VI. PRECLUSION

A. CLAIM PRECLUSION (RES JUDICATA)

Elements:

-Requirements for preclusion: 1. mutuality; 2. final judgment; 3. same claim

-Under mutuality the action must be between the same two parties or the same parties and parties in privity with them.

-Final judgment requires that the court have reached a final judgment and not a dismissal.

-Same claim turns on the scope of the claim. Traditionally, claims were defined by the law used, but it led to repeat litigation. Now we define claims by a common nucleus of operative facts. Once you’re in court you have to bring your claims, but if a court didn’t have jurisdiction over something you can’t be precluded from bringing it elsewhere.
Policy:

-The two main policies underlying this are fairness and economy.

B. ISSUE PRECLUSION (COLLATERAL ESTOPPEL)

Elements:

-Two differences from res judicata: 1. it’s narrower because it doesn’t apply to issues that could have been litigated but only those that were; 2. it’s broader because it could extend to other claims.

-Requires: 1. final judgment on merits; 2. identity of issues; 3. actually litigated; 4. necessary to judgment.

-Identity of issues is important because it applies only to arguments made. If the argument was not made the first time, then to argue it is not to relitigate it.

-Actually litigated can usually be told from the record. But you have to distinguish between issues that were raised in pleading and then dropped and other issues. Courts are divided on where you draw the line.

-Necessary to judgment means we have to know what was in the final verdict.

-Sometimes we shouldn’t trust or follow the original litigation. Maybe the burden of proof was different, maybe the law has changed, maybe the procedure has changed.
Policy:

-We don’t want to waste courts’ time or be unfair to parties by forcing them to re-litigate. Foreclose risks of different results.











