
CONTRACTS IIPRIVATE 

The Parol Evidence Rule (R. 2d 213 - UCC 2-202)
- only applies to agreements prior to the writing - never bars consideration of subsequent agreements, fraud, mistake, presence of conditions, or collateral agreements supported by separate consideration

- rule = can never contradict the writing and can only add to a partial (not all details incl.) integration (total (all details incl. and final) integration is considered final), but can usually always explain


Nanakuli Paving and Rock Co. v. Shell Oil Co. (1981)



- trade usage and custom and past course of dealings may establish terms not 


specifically enumerated in the K, so long as there is no conflict created with the 


written terms



- UCC 2-103 (1)(b) - good faith includes reasonable commercial standards



- hierarchy of considerations is:




express terms (implicates parol evidence rule)




course of performance




course of dealing




trade usage and custom



- UCC 2-208 - whenever reasonable, construe courses of dealing, etc. and express 

terms as consistent - when this is unreasonable, favor express terms 



- it's impossible to get everything on paper - can't foresee everything and can't 


predict long range behavior - + it may not be efficient to bargain over all 



foreseeable things, even the remote - so allow the ct. to interpret things as long as 


consistent with terms and intents



- UCC 1-205 course of dealing = conduct b/t parties prior to signing of K - usage 


of trade = regular trade practice in the industry (is binding on all who should 


know about it)



- boilerplate which contradicts common trade usage or course of dealings should 


not be conclusive - in this case, would want to see this as a bargained-for clause 


before letting it override

Supplementing the Agreement: The Obligation of Good Faith and Other Implied Terms
The Rationale For Implied Terms
- implied in fact - actually implied by the parties but not in writing (intent reflected)

- implied in law - implied by the ct. - not in the writing - not in the intent of the parties


Wood v. Lucy, Lady Duff-Gordon (1917)



- no business efficacy if there weren't a corresponding promise (implied) to make 


efforts - technique necessary to avoid illusory promises and problems with 


mutuality of obligation 



- UCC 2-306(2) imposes an obligation to use best efforts in exclusive dealings in 


goods (unless otherwise agreed) (Good Faith the implied term here)



- beginning of cts. crossing the line and actually making an agreement for parties - 

- not realistic to say could provide for all foreseeable consequences and not 


efficient to try to do so (a K is necessarily incomplete)



- cts. try to: (R. 2




1) find what parties would've done




2) what should do (what's fair) - gap filling - implied terms


Leibel v. Raynor Manuf. Co. (1978)



- D created an oral distributorship agreement w/ P and then later summarily 


terminated it w/o notice



- reasonable notification is required in order to terminate an ongoing oral 



agreement creating a distributorship relationship - Article 2 of UCC should apply 


b/c a distributorship necessarily involves goods - 2-309 provides that where 


successive performances over an indefinite period of time are involved, 



reasonable notification of termination is required - an exception is made where 


invocation of this rule would be unconscionable - certainly not unconscionable 


here where P has incurred major expenses for D in the relationship (must now 


find another supplier or get rid of inventory, etc.)



- reasonable time is not defined in 2-309 - not surprising b/c the issue will always 


turn on the facts of each case - coextensive w/ the requirements of good faith and 


fair dealing



- compare the last 2 cases to DuPont v. Reno and see that 2-309 seems to even out 

the lack of mutuality problem by cutting both ways and requiring both sides in 


such a relationship to give reasonable notice



- implied obligation to give notice here - can give someone the power to nullify at 

will, but this must be very express and both sides must knowingly and willingly 


enter into the agreement knowing this - it can't be a surprise - might such a term 


be unconscionable anyway?



- article 2 UCC provides several other gap filler provisions, some of which cannot 

be bargained away - reflects economic efficiency and a sense of fairness

B. The Implied Obligation of Good Faith

- UCC & Rest. both impose duties of good faith and fair dealing in every K


- UCC has 2 def'ns:



1-201(19) = honesty in fact



2-103(1)(b) as to merchants = observance of reasonable commercial standards of 


fair dealing in trade


- excluder terms - less of a meaning than a prohibition of what is known as bad faith


- protects spirit of K by upholding reasonable expectations and denying opportunistic 

behavior


Eastern Air Lines v. Gulf Oil (1975)



- P had for over 30 yrs Kted to buy its fuel oil requirements from D - when the 


energy crisis struck, govt-imposed price controls reduced the advantages of the 


arrangements to D which sued for breach, contending the K was void for lack of 


mutuality - claimed P took advantage of tight fuel supply and fuel-freighted



- requirements Ks are enforceable as the mutuality requirement is satisfied 


through the buyer's need to continue to do business - fuel freighting was accepted 


by D during the course of their 30 year relationship (acceptance through course of 

performance)



- mutuality is now implied in cases of requirements Ks to avoid historical 



problems



- 2-306 validates requirements Ks against objections based on lack of 



consideration, mutuality, and certainty - people keep making these Ks despite 


problems - promise to buy requirements from only that party is technically 


sufficient consideration



- 2-204 - doesn't fail for indefiniteness if intent to K was clear and ability to 


compute remedy exists



- main arg. comes down to commercial impracticability and the ct. denies this b/c 


you can only fuel freight up to a point before you lose fuel economy


K.M.C. v. Irving Trust (1985)



- P grocery entered into K w/ D who provided financing - D rejected w/o notice 


P's request for financing that would've kept them under their Ktual limit - P 


claims refusal w/o notice was breach of duty of good faith while D claims it was 


objectively reasonable given the concerns over P's financial state



- a duty of good faith is implicit in Ks and requires that conduct be objectively 


reasonable - thus the refusal w/o prior notice when D was P's sole means of 


financing was objectively unreasonable b/c P had no chance to seek alternatives



- jury trial issue - parol evidence allowed b/c rt. to jury trial impt. Constl. right 


which should be allowed usu. (frown on waiver of such impt. rights)



- 1-208 - option to accelerate at will - requires good faith - ct. here requires 


objective assessment



- tension here b/t formalistic "plain meaning" of words of K and more liberal 


school which allows usage, course, etc. to get at the true agreement of the parties

C. Implied Warranties

- have moved far from caveat emptor to numerous implied warranties


- 2-313 deals with creation of express warranties


- 2-314 deals with implied warranties of merchantability


- 2-315 deals with an implied warranty of fitness for a particular purpose (based in 

reliance)


- also are implied warranties of habitability b/c of unequal bargaining power, reliance on 

expertise, need for good housing, social impact of poor housing, shortage of adequate 

housing, etc.


McDonald v. Mianecki (1979)



- D built P's house and water was bad and undrinkable



- an implied warranty of habitability supplements the K for sale of a new house



- the following factors necessitate an implied warranty: unequal bargaining 


power, many defects are undetectable to the buyer, depend on builder's expertise, 


and the builder is in a better position to find and fix defects



- problems with the water made the home uninhabitable and constituted a breach 


of this implied warranty


Doe v. Travenol Labs (1988)



- P got AIDS from blood transfusion when blood from D was infected - claimed 


breach of warranty and strict liability claims - D contends it is protected by blood 


shield statutes, saying it is a service rather than a good - D claims negl. therefore 


must be shown, but P claims this applies only to human donors



- blood shield statute makes all transfusions of any type a service rather than a 


good - breach of warranty and strict liability claims can therefore not be brought - 

must prove negligence and cannot do so here



- public policy very strong here - risk better placed on consumer so that cos. will 


continue to supply blood



- ct. refuses to imply any greater obligation here


Compare McDonald and Doe in looking at reasons why to imply:



- innocence v. guilt/fault - guilt might involve a moral condemnation - implied 


warranty breach isn't negl. but it might involve fault with strict liability 



consequences



- reliance on expertise of others (knowledge disparity)


- loss spreading (efficiency) and loss avoidance


- public policy


- when look at these considerations, the builder comes out on the short end of the 


stick on almost all of them and the bank's protection stems almost totally from the 

strong public policy argument - the difference is punishing a builder who could 


change and not punishing a bank when they really were doing their best

Ch. 8:  Avoiding Enforcement: Incapacity, Bargaining Misconduct, Unconscionability, and 

Public Policy
- cts. increasingly willing to shape Ks to reach just outcomes - here we see a widening of the grounds for avoiding enforcement of an agreement from those that existed during the classical period

- affirmative defense - otherwise capacity assumed

A. Minority and Mental Incapacity
- certain people deemed to lack capacity to form binding K - ex. of minors and mentals


Dodson v. Shrader (1992)


- P, 16, bought used truck from D - drove it until it blew up and was subsequently hit by 

another car - demanded rescission of K - D refused - case dismissed but P won full refund 

on appeal


- after rescission of a minor's K, the merchant may keep an amount equal to the decrease 

in value of the items returned rather than refund the full purchase price


- rule allowing rescission is to protect minors from being taken advantage of - but a 

dealer who deals with a minor in good faith should also be protected, so if there has been 

no undue influence or fraud, he may keep a part of the purchase price for the use, 


depreciation, and willful or negligent damage to the item returned


- will prevent minors from taking advantage of merchants should they purchase an item, 

use it up, and then demand rescission


- generally, a minor's Ks are considered voidable, not void - this means the merchant can't 
claim a K is void, or, in other words, a minor can keep a K at his discretion - there is an 

exception in that a minor's K for necessities isn't voidable - also, once the minor reaches 

majority, he must request rescission within a reasonable time or he will have been 

considered to have affirmed the K


- this reflects the increasing view of the minor as the predator (misrepresentation of age)


- in past, could usually recover even if had consumed item


- considerations: undue influence, fraud, failure to disclose, fairness and reasonableness 

of K, misrep. of age, depreciation, use, and damage


- as far as damage, ct. basically says it's a jury question but hints that we are to expect 

some degree of negl. from minors so the test is higher (gross negl. for ex.)


Estate of McGovern v. State Employees' Retirement Board (1986)


- P who was an alcoholic with emotional disturbances stemming from his failure to 

acknowledge that his wife was terminally ill chose a retirement option with a small cash 

payment and large spouse survivor benefits rather than a large cash payment - they both 

died soon after - claiming lack of mental capacity to make K


- P lost - a K is not void where the Kting party is not proved to be mentally incompetent 

at the exact time he executed the K


- need clear, precise, and convincing evidence of mental incapacity


- mere mental weakness will not void a K so long as the person could still understand the 

nature of the transaction + must be, if subject to incapacity in intervals, at the exact time 

entered into the K


- DISSENT - should adopt the standard for mental incapacity in Rest. of K Sect. 15 

which says if a person cannot act in a rational manner in relation to the transaction and 

the other party knows this, then the K should be voidable. - here the board knew his 

situation and knew it was a bad decision


- the majority uses the cognitive test whereas the minority advocates the use of the 

volitional (MPC) test


- cognitive test focuses on speech and conduct at the time of K and gives witnesses at 

time of K more weight than others before and after


- is the Dissent trying to go too far into state paternalism by second guessing our 


decisions? - maybe his denial was psychologically better for him? - how far should we 

look beyond cognition on that day? - also a concern here that family members are also 

being very paternalistic, so who has the greater right to be? - ct. will often balance and 

just give $ to whoever needs it most (obviously not the case here though!)

B. Duress and Undue Influence



- focus on how deal is made - has broadened in scope to encompass many, distant threats (economic for ex.)


Totem Marine v. Alyeska (1978)


- P did work for D who made things difficult in many ways and then terminated the K 

without reason - facing bankruptcy, P accepted D's settlement offer of 97K when they 

were owed close to 300K


- Economic duress is a valid reason and grounds for avoiding a K 


- must show lack of will and judgment, usually by showing no reasonable alternative


- could show that here and was alleged so summary judgment for D improper


- must also be some unlawful or wrongful act on part of D creating the duress, etc.


- may have also been disparity in bargaining power here


- keys: was threat improper?  was there really no reasonable alternative?  what effect will 

it have on the finality of settlements in general? (worry about proliferation of lawsuits if 

settlements lose finality)


- threat here was improper b/c D was the cause of the current situation and there was a 

large disparity b/t settlement and what was owed (bad faith)


- new cases focus on improper threat and alternatives (abuse of power guide)


Odorizzi v. Bloomfield School (1966)


- P arrested of criminal homosexual activities and D forced him to resign (basically) - P 

was acquitted and then refused rehiring - P sued to rescind resignation - although D 

would've been forced to fire him, they threatened to publicize everything unless he 

resigned immediately - they came to his house late and gave him no chance to see an 

attorney, etc


- undue influence here b/c excessive pressure used to persuade one vulnerable to such 

pressure to decide a matter contra to his own judgment


- extreme weakness or susceptibility is an important factor - confidential relationships 

need not be involved


- involves incapability to make an informed decision given the situation


- was definitely bad faith to threaten publicity


- how does the intensely personal nature of the situation affect the finding here? - easier 

to find undue pressures, etc.?

C. Misrepresentation and Nondisclosure
- under modern law, misrepresentation in a K may lead to a tort action or rescission of the K - if the item of the K is unable to be returned, then the tort action may lie - if there was no intent to misrepresent (thus barring the tort), then an action for rescission may lie


Syester v. Banta (1965)


- action in tort for damages for fraud and misrep. - it's a tort action with impt. 


consequences for Ks


- P signed up for 4057 hours of dance lessons for $29,174 although she was 68 - she was 

incredibly gullible - apparently in love with her dance instructor - concerted campaign to 

fool her - she sued but they talked her into dropping it and signing releases


- where the other party's conduct has been egregious, equity may relieve a party of the 

consequences of a release signed under a mistaken belief of law and facts


- was sufficient evidence from which a jury could find overreaching influence, 


unconscionability, misrep., and fraud throughout the course of dealings - under such 

circumstances, a jury may relieve a party of unread or misunderstood Ks or releases


- very modern approach to equitable relief from mistakes - in the past, in the absence of 

fraud, a party is not relieved from unilateral mistake - here, they didn't have to find fraud 

but it was probably there


- arg. against her: maybe she got what she wanted - she was lonely - companionship


- elements of fraud here: false, material representations, D knew of falsity, intent to 

deceive, P believed and relied, P damaged - representations were: that she could be a pro 

dancer, didn't need an attorney, wanted her to return, and she had improved - studio 

however claims that these are matters of opinion and therefore not actionable but ct. says 

they had intent to defraud and that this went beyond "puffing" - Rest. Sect. 168-169 

governs opinions - opinion can be misrep. if you misrep. your true state of mind or stand 

in a trust relationship


- one problem here is that her claim here is based on fraud, etc. in the releases but at the 

time of the releases was when she was suing initially and she knew then of their behavior 
- ct. however says that she was really that gullible and sanctions the studio's concerted 

actions at getting her back (telling her to drop attorney, etc)


- maybe even a case for undue influence here given her gullible mental state and their 

overreaching


- two tort rules for damages: "out-of-pocket rule" puts the P back where was before fraud 

(difference b/t what parted w/ and what rcvd.) or "benefit of the bargain rule" puts P in 

the position would've been in had the D spoken truthfully


Hill v. Jones (1986)


- D seeks to rescind a K for purchase of D's home where D denied that there had been 

previous problems with termites despite firsthand knowledge of them - report prepared 

showed no infestation b/c of strategic placement of boxes and plants - P claims 


intentional nondisclosure


- where the seller of a home knows of facts materially affecting the value of the property 

which are not readily observable and are not known to the buyer, the seller is under a 

duty to disclose them to the buyer - necessary to correct mistakes of the purchaser as to a 

basic assumption on which he is making the K and to protect him from misplaced trust in 
the vendor


- termite damage is a material fact b/c it's very impt. in buying home


- must go to jury - dismissal improper - must also look to see if P tried hard enough to 

find out or could have known


- case is somewhat exceptional in that the ct. recognized a duty of disclosure b/t parties in 
an ordinary arm's-length commercial transaction  - usually, cts. had only recognized such 

a duty in a trust or fiduciary relationship or a relationship in which it was necessary to 

correct a previous misstatement or mistaken impression


- quite a leap from don't lie to have to admit - involves duties of good faith, fair dealing, 

correcting inaccuracies, etc. - there's a distinction b/t buyer's and seller's duty to disclose 


- big difference from classical, individualistic view of caveat emptor and protect yourself 

- now Rest. allows for some protection, esp. in cases of absence of good faith and fair 

dealing - considers bargaining power, importance of K term, etc.


- fraud will usually vitiate any K, but some cts. have now held that specific disclaimers 

will bar fraud actions (general disclaimers however are still frowned upon and not given 

any weight)

D. Unconscionability
- has had problems with definition and clarity

- there's been a tension in the cts. in trying to draw lines in all of these cases we've been discussing- want to be fair, but must draw defensible lines to depend upon

- ex. lies v. opinion, physical coercion v. economic coercion, etc.

- always deal with possibility of legislative action rather than judicial

- we want predictability in our system

- have always wanted to be able to void grossly unfair bargains

- historically, have used equity, etc. - became more acute with standard form Ks - UCC Sect. 2-302 codified unconscionability as a judicial tool - at first, only applied to standard form Ks but became increasingly vague and widely applied


Williams v. Walker-Thomas Furniture (1965)


- D sold goods to P under K which allowed D to repossess all items previously purchased 

by P if P defaulted - P who had 7 kids and only a minor income from govt. bought stereo 

and then defaulted and D tried to reclaim over 1500 worth of merchandise previously 

bought and basically paid for


- where the element of unconscionability is present at the time a K is made, the K should 

not be enforced - Unc. has generally been recognized to include absence of meaningful 

choice on the part of one of the parties together with K terms which are unreasonably 

favorable to the other party - meaningfulness of choice is to be determined in light of all 

circumstances


- talks a lot about UCC Sect. 2-302, but that provision has been hotly debated b/c 


comment 1 to that sect. says that the provision is meant to prevent oppression and unfair 

surprise - not to disturb the allocation of risks b/c of superior bargaining power


- also, any ct. which declares a K substantively unconscionable is dealing in the 


dangerous and tenuous business of substituting its own valuation of the K goods for that 

of the parties involved - this kind of paternalism should be approached with caution


- ct. here stresses its inherent power to shape just results - remands to let lower ct. see if 

was unconsc. but this ct. clearly thinks it was


- also relies on Henningsen, to say that even if the P had read and understood, that the K 

would still be unconsc.


- UCC Sect. 2-302 says unconsc. is an issue for the judge - matter of law - can be 


selective (only parts of K may be unconsc.) - wants judge to just come out and say it's 

unfair - contextual (look at one-sidedness, circumstances, custom, and usage)


- procedural unconsc. deals with bargaining process (fraud, etc.) whereas substantive 

refers to the terms of K itself


- some feel this decision also motivated by the unfairness of selling something to a poor 

person knowing it's beyond their means


- many factors to consider: plight of weaker party, expectations, setting, beliefs, 


reasonableness, disparity in power, intent, price, boilerplate, hiding clauses, imbalances 

of obligations, phrasing of clauses, etc.


- economists feel that boilerplate increases efficiency and should only use unconsc. to 

strike down fraud or other coercive behavior


Ahern v. Knecht (1990)


- P's air conditioner broke during heat wave and D was called to fix it but he didn't and he 
charged exorbitant price for doing unnecessary things


- if there is a gross disparity of bargaining position b/t the parties which results in a K 

unreasonably favorable to the stronger party, the K is unconsc. and may be set aside - 

although the cts. usually do not look to the adequacy of consideration, occasionally the 

consid. provided by one side is so grossly inadequate as to shock the conscience of the ct.


- uncons. allows the ct. to 2d guess the mkt. regarding the reasonable price of goods and 

services - usu. unconsc. only allows the P to avoid payment or performance - most states 

don't recognize unconsc. in support of an affirmative claim for damages or relief


- factors here making it unconsc.: excessive price (this factor is controversial b/c price is 

usually bargained over so most cts. don't want to fool with it), lack of knowledge of mkt. 

by P, intimidation (had to pay right away), heat wave, rudeness of D's, fact that D's 

cashed her check as soon as leaving the site, lack of success in fixing a.c., etc.


- case of reliance on expert's knowledge and opinion - she could have protected herself a 

little more but his fraud was egregious


- much consumer protection legislation has been enacted in the form of disclosure 

regulations, substantive regs., and improved enforcement


- unconsc. allows policing of barg. tactics which usually aren't actionable b/c they're hard 

to prove + allows action where there are a lot of little things wrong but not one big thing 

which is actionable - the latter is especially the case here - repairmen did a lot of little 

things which are duress-ish and undue influence-ish, but maybe not one of them is not 

big enough by itself to warrant action - unconsc. easy then to use to sanction here - it's 

slippery enough to envelop these 'patterns' of mildly bad behavior


- is Ct. being paternalistic b/c she's a woman? - maybe, but she obviously wants that here 

- is this good though for women in general or for salesmen who might not want to sell to 

women now? - maybe it's really based more on the price here, regardless of the sex of 

victim (there are many factors here)


- however, ct. will be less nice probably to a P in unconsc. claim if they feel they 


should've known better (maybe bias toward men)


Zapatha v. Dairy Mart (1980)


- P signed franchise agreement w/ Ds for conv. store - was a termination provision in K 

permitting Ds to terminate w/o cause on 90 days' written notice after 12 mos. - this 

occurred later when P refused to sign a new K which would've made him stay open 7-11 - 
ct. here reverses lower ct's finding that the clause was unconsc & an unfair and deceptive 

act (citing no good faith and w/o cause)


- P when joined thought he would own his own business and have autonomy


- he signed K w/o benefit of attorney, saying he understood everything


- even UCC allows that a K clause permitting termination w/o cause is not per se 


unconsc. - unconsc. must be determined on a case-by-case basis - focus should be on 

whether, at the time of the execution of the K, the clause could result in unfair surprise 

and was oppressive to the allegedly disadvantaged party - there was no surprise or 

oppression here - there was no operation of unfairness here and there was no violation of 

general duty of good faith and fair dealing


- if was unconsc., ct. could order whole thing void, only part void, or to be performed in 

any certain way (apparently a party can meet the obligation of good faith in entering into 

a K which contains an unconsc. provision)


- throughout history, it has been highly unlikely that many business Ks would be declared 
void on unconsc. grounds (reflects assumption of more barg., more equal barg, power, 

greater knowledge, etc.) - gives a lot of latitude for business judgment but there are outer 

limits (just have to find them) - unconsc. only one solution - ultimately, legisl. often seen 

as the best one


- considerations in unconsc.: (1) threshold - are the terms unconsc. per se from start (2) 

unconsc. in performance? (incl. expectations and dealings)


- was there any reason to suspect unconsc.?: disparity in barg. power (lack of info. and 

<$), adhesion K, representations of autonomy misleading, termination w/o cause


- the without cause issue is touchy b/c the ct. says this was for a legit. business reason 

which was that business conditions change - wide latitude for business decisions - cts. 

can intervene however against bad faith, egregious abuses of power


- UCC Sect. 2-302 calls for looking at the term when the K made, but maybe should've 

looked more at the term in practice - not unconsc. per se, but there's a strong arg. that it 

was in practice


- ct. concl. good faith partly on basis that D did try to persuade P to get an atty. before 

signing K


- clause could've been interpreted as being more about notice than about requiring no 

cause for dismissal - however, does unclarity = unconsc.?

Ch. 9 - Justification for Nonperformance: Mistake, Changed Circumstances, and 


Contractual Modifications
- last chapter was about misconduct by one party - here, excuses are changes that have come to light since agreement made

- K law generally resistant to avoidances just b/c of unforeseen circumstances making things less favorable to a party - however, there are some acceptable excuses

A. Mistake
- mistakes usually will not end in avoidance b/c of nature of Ks and that they are somewhat final and should be the result of forethought and planning - but some mistakes may lead to rescission


Lenawee County Board of Health v. Messerly (1982)


- property transferred from Bloom to Messerlys to Barneses and finally to Pickleses


- Bloom originally responsible for putting in insufficient sewage system


- Health Board condemned property and then Pickleses sought rescission of K saying 

mutual mistake


- a ct. need not grant rescission in every case in which there is a mutual mistake that 

relates to a basic assumption of the parties which the K was made and which materially 

affects the agreed performances of the parties


- here, where both parties were essentially blameless, the ct. in equity must decide who to 
put the blame on and they decide it falls on the Pickleses b/c of the "as is" clause in the K 
- says they assumed the risk in regard to the mistake


- Rest. 2d Sect 124 says a party bears the risk of mistake if it is allocated to him by 

agreement of the parties or he is aware at the time of the K of his limited knowledge of 

the facts to which the mistake relates but treats his limited knowledge as sufficient or the 

ct. allocates it to him b/c it is 'reasonable'


- putting the burden on Bloom or the others appears to be difficult b/c most were truly 

innocent and most had no more reason to know of the problem then the current owners so 
they're kind of stuck


- the "as is" clause should not however bar any claims based on fraud, misrepresentation, 

or a failure to disclose b/c these claims go to active wrongdoing outside the normal risk 

to be assumed by such a clause


- ct. discusses Sherwood "barren cow" case which allows rescission if the mistake went 

to the very essence of the K but the ct. limits that case to its facts and instead, here, goes 

into assumption of risk analysis to decide who to put the burden on - probably does this 

b/c of the innocence of the parties involved


- b/c so many of them were not professional house people, were innocent, as is clause and 
a wanting of finality of judgments, burden is placed on those poor Pickleses


- many cts. will give these "as is" clauses free reign to avoid litigation by putting the risk 

on the parties to the K in light of the obviousness of the K clause - we often want to allow 
free reliance in obvious K language - BUT what about misrepresentation, failure to 

disclose, or fraud? - in these cases, the case for rescission gets stronger the closer you get 

to fraud (the more you actually know and the more you actually lie)


Wil-Fred's v. Metropolitan Sanitary District (1978)


- P submitted bid to D with $100,000 deposit - P then discovered bid was an error due to 

sub-K's error and tried to revoke the bid but D tried to hold them to it and kept $ - at trial, 
ct. granted rescission and upheld here


- a Ktor may obtain rescission of a K formed by a bid which was mistakenly priced too 

low - esp. here where a unilateral mistake may afford ground for rescission where there is 
a material mistake and such mistake is so palpable that the party not in error will be put 

on notice of its existence - also party in error must have exercised reasonable care, the 

mistake must be so grave that enforcement would be unconscionable, and the party not in 
error must not be too severely prejudiced by rescission


- here, there was no prejudice, reasonable care, mistake was material, they gave early 

notice, etc.


- main difference between this and Drennan was that in Drennan the sub-Ktor lost b/c the 
general Ktor showed reasonable detrimental reliance which would have resulted in 

prejudice had rescission been given


- there's a general fear here that these cases set an example of allowing Ktors to renege 

anytime they feel a bid might be too low


- fairly easy case to decide in equity since dealing with unilateral mistake leading to huge 
windfall/loss with no detrimental reliance, etc.


- in past, mistake had to be 'clerical errors' and not errors in judgment, but this distinction 
is breaking down in favor of looking at strength of evidence to see whether a genuine 

mistake was made


- cts. are now more worried about credible evidence to back up mistake - not as worried 

about, in the abstract, allowing rescission based on mistake - if provable mistake, then do 
the right thing - this is why it is still easier though to get rescission based on clerical error 
rather than judgmental error (b/c clerical errors easier to prove)


- later cases have relaxed the requirement that the mistake be palpable in favor of just not 
enforcing if would be unconscionable - in many cases, even if the mistake was negl., they 
have allowed rescission where proof of mistake was strong and enforcement unconsc.

B. Changed Circumstances: Impossibility, Impracticability, and Frustration
- these are changes that occur between the making of the K and the time set for performance

- usually reluctant to allow rescission b/c we like to assume parties thought ahead when making K

- cts have much free reign since these cases usually revolve around the facts present and are decided on common law grounds

- these events usually not provided for and the question becomes are they substantial enough to warrant rescission

- the one claiming excuse is usually adversely affected and the other party may or may not be

- interesting concept since nonperformance usually considered a strict liability notion - usually doesn't matter why there's no performance - requirements have become relaxed from the early days when strict, literal impossibility was the guide (as seen in the move from impossibility to impracticability and finally to frustration)

- when a particular person or thing is necessary for performance, the death or destruction of that thing or person will excuse K on grounds of impracticability


Karl Wendt Farm Equip. v. International Harvester (1991)


- D sold its farm equip. division to a competitor during an economically unprofitable 

time - the competitor did not allow P to continue as a franchise - P sued D for breach of 

K - here, ct. reverses trial cts' finding for D and rules that impracticability defense should 

not have been allowed


- these decisions should be made by ct. as a matter of law and not left to the jury


- as always, these cases are very situation specific


- a party's K will not be excused where the occurrence of a foreseeable event such as a 

market downturn renders the K unprofitable


- Rest. 2d states that where performance has been rendered impracticable due to the 

occurrence of an event the nonoccurrence of which was a basic assumption on which the 

K was made or where the principal purpose of the K is frustrated by such an event, 

performance may be excused - but the Comments note that a market downturn is not an 

event of this kind


- market changes are the normal risks of a K that the parties are assumed to have 


considered and distributed among themselves when they made the K


- won't allow "to make a profit" to be the purpose of the K since this would allow free 

revocation in bad times!


- ct feels they had other alternatives they could've considered: follow through with 

termination provisions of K, make competitor indemnify them, and bankruptcy


- most cts. have not refused relief automatically just b/c an event was foreseeable - should 
look at totality of circumstances


International Minerals v. Llano (1986)


- P used D's gas to run its plant - it had a "take or pay" K which required it to pay for a 

minimum amount of gas whether it used it or not - NM changed state regs. and to 


comply, P changed its systems to a kind which no longer needed the amount of fuel 

called for in the K - P sought a declaratory judgment that it was excused from K on 

impracticability grounds and won here on appeal


- a party's performance will be excused when performance is made impossible or 


impracticable due to the occurrence of an event not the party's fault, the nonoccurrence of 
which was a basic assumption of the parties - the new govt'l regs. were such an event 


- public policy also requires that cts. encourage compliance with government regulatory 

efforts - govt. regs. are a judicially favored excuse whereas market changes and disasters 

are not - for ex., here, there was a 'force majeure' clause which the ct. says would not 

have excused b/c in this type of K such an event would only hinder the ability to take and 
not the ability to pay - these clauses are disfavored b/c they are broad and boilerplate and 

cts. will generally construe them narrowly


- ct. also frowns upon fact that there were other options which D took advantage of and 

they in essence wanted two people to pay for the gas that they were able to sell to one!


- cts. narrow interp. of force majeure clause should probably be read broader b/c 


although their ability to pay is not affected, to read it narrowly empties it of all meaning 

and K construction should always try to give meaning to all parts of K (but as a rule they 

will be read narrowly)


- ct gives relief based on K language which allowed for a reduced payment in case of 

reduced requirements


- despite fact that UCC 2-615 excuses nonperformance by a seller on ground of 


impracticability, it has also been regularly applied to buyers i n the same manner


- cts will rarely readjust or reform a K - they will almost always either rescind or enforce


- parties can include clauses in K to avoid certain situations but as seen here, the ct will 

often construe these narrowly since they tend to become sweeping and boilerplate - 

although there is evidence of other reasons allowed for rescission, the typical cases are 

those that involve govt'l regs. and destruction of specific goods

Modification
- different issue here - asking about the validity of K modifications requested by one party who now finds it difficult to perform under the K as it stands


Alaska Packers Assoc. v. Domenico (1902)


- seamen entered into K w/ P to go on ship and fish, etc. for 60 + .02 per fish caught - 

they demanded later that they be paid 100 b/c they felt nets were rotten and this hindered 

their ability to earn their bonus - captain agreed although he told them he didn't have the 

authority to do so - later when they got back, the co. refused to pay them the extra


- seamen lose - a promise to pay a man for performing a duty he is already under K to 

perform is without consideration


- performance of a preexisting duty guaranteed by K is not sufficient consideration to 

support a promise - no astute reasoning can change the plain fact that the party who 

refuses to perform and thereby coerces a promise from the other party to pay him an 

increased compensation for doing what he is legally bound to do takes an unjustifiable 

advantage of the necessities of the other party


- some have found consideration in that the promisee gives up the right to breach the first 
K - however, this right to breach the first K is not a legal right and we certainly do not 

want to encourage that type of behavior


- the King case states an exception to this general preexisting duty rule which allows 

modification in case of unanticipated or unforeseen difficulties


Schwartzreich v. Bauman-Basch (1921)


- D hired P as a designer - P got offered more $ elsewhere - D agreed to pay P more to 

keep him there - evidence conflicted as to whether or not the first K was ever rescinded 

or canceled - P wins


- Knapp feels this is a dumb case which really didn't get us anywhere


- the parties to a K may substitute a new agreement in place of the original one without 

giving any new consideration


- when the existing K is terminated by the consent of both parties and a new agreement is 
immediately executed in its place, the mutual promises to rescind the old agreement 

constitute sufficient consideration for the new one


- however, a K modification which has the effect of altering the obligation of only one of 

the parties is ordinarily deemed unenforceable unless supported by new consideration - 

this is b/c the party whose obligation has not been altered had a preexisting duty to 

perform in accordance with the original agreement, and thus has given no consideration 

for the modification - where, however, the existing K is rescinded, no new consideration 

is necessary to support a modification - in this situation, each party's relinquishment of 

his right to enforce the original K constitutes adequate consideration for the modification


- any case of allowed modification b/c of unforeseen circumstances must usually be 

accompanied by complete good faith


- unclear whether any modifications necessarily have to be in writing


- duress will usually only be allowed if it is clear that there were no reasonable 


alternatives to submission


Ex. Rel. Crane Co. v. Progressive (1976)


- P offered to sell D equipment to be used in D's bid for a K with the govt. - original offer 
was accepted by D - P subsequently notified D that due to increased costs that the price 

would be raised - D agreed t o pay this higher price but then only paid the original 

amount - P sued for the difference - D claimed duress due to its need to fulfill the K with 

the govt. and that P was the only supplier - D loses


- modifications of Ks for the sale of goods are valid if based on the seller's increased 

costs


- Kual modifications, fully agreed upon based on the seller's increased costs, are valid 

and enforceable


- D did not rely on the lower price in making its bid b/c it turned in its bid without 

confirming the price which was only guaranteed for a few days and those days of 


guarantee had passed


- this fact takes care of their economic duress arg. b/c they had not relied reasonably


- further, D never protested the modification or attempted to enforce the earlier 


agreement (bad faith)


- P was also unaware of D's inability to purchase the item elsewhere


- D's behavior, viewed objectively, evidenced full assent to the modification


- UCC 2-209 allows for valid modifications of Ks without separate consideration - 

change from the common law which does not enforce modifications absent new or 

different consideration under the preexisting duty rule - must remember that only Ks for 

the sale of goods under section 2 of the UCC may be so modified

Notes on Problem 9-3 - p. 786:

- must maintain good faith and then have possibilities of duress, etc. in reserve

- they are probably bound by the K to complete on time for the K price (unless have price escalation clause - force majeure clause probably no good b/c their troubles here were with others and not having to do with this K - so not really impracticable in any sense to not perform this K as it's supposed to be)

- unsure whether this is an art. 2 UCC case b/c it's a K for a hybrid of goods and services

- Assuming it's NOT an art 2 case, then can we pay an increase now and sue later?


- maybe - Alaska Packers holds there would be no consid. here (although here there is a 

legit excuse for increased price that was not present there)


- BUT probably not - b/c Rest. Sec 73 & 89



- 73 - preexisting duty rule



- 89 - exceptions to - (a) allows defense of impracticability






(c) if modif. induces material change of position, then 





would be unjust not to enforce (would probably allow them 




modif. here)



- thus the common law is not as stiff as we thought - so we probably can't pay now 

and protest later b/c it might be construed as bad faith on our part as it was in 


Crane

- Assuming it is a UCC 2-209 case (which goes all the way the opposite way)


- reflects Llewellyn's view that common law in this area hindered free trade and 


commerce - says modification needs no consideration - at all (except in bad faith 


situations)


- will be crucial to find out what their position is - if they demand the increase, it might 

be bad faith - depends on how they go about it - so far they've acted in good faith w/ 

explanations and prompt notice


- need evidence that they demanded rather then requested increase


- should probably communicate to them that they have no legal basis for nonperformance 
- shows our good faith and bad faith on their part if they try to claim otherwise later - this 
communicates our protest which is key (we have to say we're paying but under protest to 

keep options open for later recourse                      

- general reaction is that original bargain should rule and be followed through with - this is why we want new consideration for modifications

- there is a 'surprisingly difficult to perform' exception

- UCC 2-209 assumes modifications O.K. absent fraud and duress - still a worry of technically legal opportunistic behavior - so now there's the strict requirement of good faith

- modern law is more unpredictable, but at least the cards are on the table and therefore less susceptible to manipulation by judge

CH. 10 - Justification for Nonperformance: Express Conditions, Material Breach, and Anticipatory Repudiation
- when performance of a duty under a K is due, any nonperformance is a breach

- performance is not 'due' if nonperformance is justified for any reason

- ex. (1) if an event which is an express condition fails to occur, then the party whose duty is subject to condition will be justified in refusing to perform - however, if the nonoccurrence is in some way due to that party's negl. of bad faith, then the condition will be 'excused' and the party will be liable for performance despite the nonoccurrence - also a question of what to do if nonperformance seems inevitable - can you treat it as a breach now or must you wait, possibly to your detriment?

A. Express Conditions

- lawyer's devices to take account of possible risks - not a condition precedent to there being a K - there is a K, but duty to perform doesn't begin until the condition is met


Inman v. Clyde Hall Drilling Co. (1962)


- P worked for D under a K that provided for a 30 day written notice of claim to be given 

to the co. as an express condition precedent to a remedy, and barred any action on the K 

unless such notice was given (and then the suit had to be brought b/t 6 mos. after the 

written notice and before 1 yr. had elapsed) - P sued, failing to give the required notice - 

P alleged that notice of the suit was satisfactory - also alleged that D had repudiated the 

K by anticipatory breach which gave him an excuse from performing the condition


- where there is an express condition precedent to filing suit in a K, it has to be fulfilled 

before suit is filed


- it is a function of the ct to allow parties to K as freely as the law will allow and the ct 

will maintain and enforce Ks absent a showing that the ct is used as an instrument of 

inequity or the K is unconscionable


- nothing here to suggest that the K was unfair or unconsc.


- P knew of the clause - to allow filing of suit to be notice would give no effect to the 

clause in the K and would go against the purpose of the clause which was to help the co. 

avoid litigation by allowing time for settlement (and also to avoid stale claims hanging 

on)


- no anticipatory breach here - no wrongful prevention - summary judgment affirmed


- it is rare for a ct to excuse a condition simply b/c of hardship to the promisee or lack of 

a substantial interest which the promisor seeks to promote - this case represents the 

general trend of cts to uphold express conditions precedent where there is no fraud, bad 

faith, illegality, or other inequitable circumstances (despite the fact that D here suffered 

no prejudice by nonoccurrence)


- modern cts however have tended to only strictly enforce conditions if they are material 

to the K and the risks therein


- the revised Restatement has adopted the strict enforcement policy except that it 


recognizes exceptions for waiver, prevention and to avoid forfeiture (esp. if 


impracticable)


- the 6 mo. window of opportunity for suit here is pretty close to violating public policy 

by greatly constraining a basic right

- conditions can also be constructive (constructed by the ct) - order of performance idea - how much does one side have to perform before other's duty of corresponding performance begins?

- questions to ask:


- is a contractual duty subject to an express condition?


- if so, what is the conditioning event?


- has it occurred? been fulfilled?


- if not, is it excused?



(by voluntary surrender by obligor by waiver, modification, or estoppel OR 


wrongful prevention by obligor from performance)


- if the condition is not material, then usu. no consideration required to waive it


- can't allow a seller, for ex., to invoke protection of a condition which is for the benefit 

of the buyer who wants to waive it (considered wrongful prevention)


Jones Assoc. Inc. v. Eastside Properties, Inc. (1985)


- D Kted with P for the latter to provide plans for a development - K required the plans to 
be approved by the appropriate govt. agencies - plans were created but were not approved 
due to several factors not within P's control - P sued to recover payment under the K, and 

D defended, contending the approval was a condition precedent to its duty to perform


- a K term will not be considered a condition precedent if the party charged with 


fulfillment has not accepted the risk of forfeiture - thus the condition was turned into a 

promise by the ct.


- open questions of whether the P prevented or whether D gave best efforts - if so, then D 
should not be the insurers of the result and should be paid


- approval of the plans was beyond P's control - the elements necessary for approval were 
partly within D's discretion which it refused to exercise - as it had no control over the 

approval it cannot be implied that P accepted the risk of disapproval - thus the term was 

not a condition precedent


- if a term is considered a condition precedent to another's performance, the failure to 

perform does not constitute a breach of K - if the condition is not met, no duty to perform 
is triggered, and therefore no breach occurs


U.S. Fidelity & Guarantee Co. v. BIMCO Iron & Metal Corp. (1971)


- P's warehouse was broken into - burglars dismantled the electrical system, removed the 

wiring and the transformers and damaged a door - P filed suit against the insurance co. to 
recover for damage to the building from the burglars but did not seek recovery for tools, 

etc. which were stolen - insuring clause specifically included damage to the bldg. by 

burglars while at the same time another clause excluded liability for theft losses in 

general - ct found K to be ambiguous and liberally construed it in favor of the insured


- refused to give full meaning to one clause and none to the other - it interprets the 

exclusionary clause to deny coverage only to personal property that is stolen - therefore 

the unambiguous policy covers all of the loss P suffered as the result of willful damage to 
the bldgs. caused by burglars


- an example of how easy it is for cts to liberally construe ambiguous Ks against 


insurance cos.


- esp. here, the ct finds that the insurance co. waived the condition precedent to suit b/c it 
was merely procedural


- although a waiver is usually an intentional relinquishment of a known right, it may 

result even where the obligor does not know his legal rights or foresee the legal effect of 

his conduct


- a waiver can be subsequently revoked but only if it is a waiver of some technical or 

procedural matter


JNA Realty v. Cross Bay Chelsea (1977)


- P executed a commercial lease to D's predecessor - when the predecessor assigned the 

lease to D, the lease terms were amended to provide for a 24-yr renewal option on 6 mo. 

notice by D - when the 6 mo. mark approached, P did not remind D, which did not send 

notice, although it had real or constructive knowledge of its duty to do so - P began 

negotiating with a prospective new tenant and demanded that D, which had spent some 

$15,000 in improvements, vacate - when D failed to do so, P filed an ejectment action - 

trial ct found in favor of D and that was affirmed and then reversed - D appeals


- equity will protect a tenant who negligently fails to exercise a renewal option if failure 

to do so will result in forfeiture


- while a party has no legal interest in a renewal period until the required notice is given, 

cts have recognized an equitable interest against forfeiture where a tenant has made 

improvements, and the failure to give notice was not willful, and the landlord is not 

harmed by equity's intervention - here, D invested not only the cost of purchasing lease 

but put in $15000 in improvements - thus a failure by equity to intervene will result in a 

forfeiture - however, as P has been negotiating with a prospective tenant, P may be 

harmed by intervention - this must be resolved at trial so reversed and remanded


- dissent: tenant investment alone is not enough to justify intervention - this is an area 

which readily lends itself to manipulation and distortion, and a ct. should not be so ready 

to give relief - to do so injects great uncertainty into commercial transactions


- vast majority of jurisdictions will grant equitable relief when a party fails to exercise an 

option - however, the sorts of situations where such relief will be given vary greatly - 

more cts will grant relief to a tenant than to one holding a real estate purchase or stock 

option right


- conflict b/t law and equity - no legal right but claim for equitable relief - landlord just 

wants language of lease enforced - some worried here about the slippery slope


- very good arguments on both sides here


- has become a leading case for the principle of equitable relief against forfeiture


- maybe no damage done, b/c if reason for advanced notice is time to find a new tenant, 

then if the time for notice passes, it is a very minor thing for ldld to call and ask


- if wanting to rid current tenant, then is this a good reason & should we allow notice e 

clauses to allow them to do this?

B. Material Breach
- what happens when one party doesn't perform? - other party might then only perform some or none at all - does incomplete performance mean other doesn't have to perform at all, some, or none?


Sackett v. Spindler (1967)


- D offered to sell stock to P and P made first couple of payments and then continuously 

promised but never made the final payments due - caused D much hardship in running 

his newspaper - D considered it a breach of his K with P and therefore repudiated the K, 

sold the stock to someone else for much less $, and cross-claimed and won a damage 

award for the difference in P's suit for unlawful repudiation


- a party can repudiate a K b/c the other party thereto has committed a material breach 

thereof in continually failing to make required payments thereunder


- unlike a partial breach, a total breach (which is any material failure to perform as 

promised) renders proper a repudiation


- here, D was more than justified in repudiating b/c on uncertainty of P's payment, P's 

intentional misconduct, etc.


- P's divorce proceedings were not an excuse for nonperformance b/c it was personal in 

nature and foreseeable


- must characterize each's performance: breach? material? total? duties discharged? K 

repudiated?


- factors determining if breach material:



- injured party deprived of anticipated benefit? (delay, alternative markets?, must 


judge extent to which damages would adequately compensate)



- extent to which injuror has partly performed or made preparations for 



performance



- character of behavior of injuror (negl? willful? innocent?) - Sect. 241 now just 


asks how it conforms w/ standard of good faith and fair dealing



- hardship on injuror in terminating



- uncertainty about remainder of performance


- P should have been more open and honest along the way about his problems and true 

intentions


- D in tough position here b/c had his letter been any earlier in the proceedings he 


might've been considered the first to make a breach and then he would've had no remedy


- other possible outcomes:



- if parties had just avoided or voided? K as a result of P's circs., then neither 


would've been liable to the other for breach - just use rescission and restitution 


to put parties back where they were originally



- if P in breach, then D gets damages in amount of net expectation



- if D in breach, then P would not get specific performance b/c D had already sold 

stock and would probably only get restitution of $ paid and no more in damages 


b/c the stock was a loser and P could probably not convince the ct. he had lost $ 


in profit


- P probably should have sent a letter saying you repudiate but I'm willing so I'm 


discharged from K by repudiation


- breach is total if material and uncorrectable or not corrected w/in reasonable time - 

allows discharge of other party from duties and allows them actual damages and also any 

future damages reasonably flowing from the breach


- some federal cts. have also used a 4 factor balancing test looking at such factors as 

prejudice, unfair advantage, custom, and objectives of the parties


- totality of the breach = materiality + likelihood of further delay and the importance of 

performance w/o delay


- a party takes a risk when he elects to treat the other party's nonperformance as a breach 

and discontinues performance


Jacob & Youngs v. Kent (1921)


- D refused to make final payment on house when he found out that some of the pipe 

used was not of K kind even though it was functionally equivalent


- the omission was so trivial and innocent so as not to be a breach of the condition


- where the significance of the default or omission is grievously out of proportion to the 

oppression of the forfeiture, the breach is considered to be trivial and innocent


- a change will not be tolerated that is so dominant and pervasive as to frustrate the 

purpose of the K - it is a matter of degree judged by the purpose to be served, the desire 

to be gratified, the excuse for deviation from the letter, and the cruelty of enforced 

adherence


- here, where the difference is trivial the measure of damages will be diminution in value 

- normally the measure is cost of completion but not where it is grossly unfair and out of 

proportion to the good to be obtained


- this is to promote justice where there is substantial performance with trivial deviation


- DISSENT takes the hard line literal K reading approach - not allowing any deviation


- breach must also be unintentional


- here they don't want to allow unjust enrichment on the P's part who would not fix the 

pipe but who would merely pocket the $ as a windfall


- part of a pattern in the law concerned with justice and not necessarily with bright-line 

predictable rules - sees possibility of injustice on either side in these situations


- brings up idea of constructive conditions which are conditions for performance imposed 
by the ct. - this usually involves judicial interps. of when performances were due (order 

of perf.) in determining if and who breached

C. Anticipatory Repudiation
- must a party who learns before the time set for performance that the other party will not perform wait for the time of performance to come and go before exercising legal rights or may he act immediately?


Harrell v. Sea Colony (1977)


- P Ked w/ D to purchase a condo under construction - P then sent several letters asking 

to be let out of the K - D sold the condo to another but kept P's deposit - P sued for the 

deposit and the difference b/t the price for which the condo was sold and the price for 

which he had Ked - trial ct. held that P had committed an anticipatory breach and decided 
for D - here it's reversed


- a mere request to cancel a K does not constitute anticipatory breach


- in order for anticipatory breach to occur, there must be an unequivocal manifestation of 

intent to not perform


- this is an anomaly - supposedly can't break a K by an assertion that it will be broken but 

that is the essence of the doctrine - however, this is overlooked due to the economic 

value of the doctrine (minimizing losses)


- other possible outcomes:



- mutual rescission - gets back deposit and no damages for D b/c they made profit



- P breached - D still not worse off but ct. would still probably allow D to keep 


deposit



- D breached - P gets deposit and profit from other selling


- insinuations of D's bad faith played a part here


- D claims P repudiated over the phone but his actions don't bear that out so ct. won't put 

stock in this assertion as clear and unequivocal - facts here were really against D and the 

best they could have hoped for was a mutual rescission


PDM v. Brookhaven (1976)


- P was to build water tank for D - full price was to be due as soon as completion done - P 
later refused to build unless D made a guarantee of some kind for the payment (there was 
a fear that they wouldn't get the loan for the amount) - D treated this as an anticipatory 

rep. and sued for damages - decision was for D but P argued they were only making a 

demand for adequate assurance of due performance as allowed under UCC 2-609


- UCC 2-609 does allow one party to demand adequate assurance of due performance by 

the other party and suspend (if commercially reasonable) any performance for which he 

has not already received the agreed return, but only if reasonable grounds for insecurity 

have arisen with respect to the performance of the other party


- this demand must be made in writing


- here there were no reasonable grounds for insecurity - failure to complete the loan at 

that point meant nothing since the $ was not due for months - reasonable businessmen 

would not want to pay the extra interest for those months


- 2-609 is not a pen for rewriting the K in the absence of reasonable grounds arising


- party upon whom the demand is made must give such assurance of due performance as 

is adequate under the circs. within a reasonable time not to exceed 30 days or else will be 
deemed to have repudiated the K


- 2-609 is UCC's answer to ant. rep. problem - important and innovative part of UCC


- 2-609 provides tactics and strategy if you're uncertain


- however, must be a change in circs. which leads to the insecurity - and must be 


insecurity over a material aspect - can't be just personal insecurity over the deal which 

could have been present from the start - after demanding, the party can suspend 


performance and await reply


- issues: was insecurity justified? and were you entitled to the assurances you demanded?



- may have been some valid grounds for insecurity here but ct says escrow 



account too much to ask for as assurance esp. since had given up this option in 


making of the K

Ch. 11 - Expectation Damages - Principles and Limitations
A. Computing the value of P's Expectation
- no effective remedy means no effective right

- damages are the normal remedy although specific performance is sometimes but rarely available

- injury suffered from breach may take different forms - 3 interests involved: expectation, reliance, and restitution - American law recognizes all 3 of these as valid reasons for awarding damages

- limitations on expectations damages:


- causation


- certainty (of injury and amount of damages)


- foreseeability


- mitigation - avoidable consequences


- some damages not recoverable (atty fees, punitive, non-econ.)


- parties may provide their own remedy in K (which ct. may or may not give effect to)

- computation: Rest. 2d Sect. 347


- many conventional rules for certain types of situations


- general measure = loss in value (value to the party of the services which were to have 

been rendered) + other loss (consequential damages) - cost avoided (savings as a result of 
future nonperformance) - loss avoided (gains made possible by breach)

- expectation protected is the net expectation (what expected if both sides performed completely)

- loss avoided a.k.a. gains made possible by breach

- look for complete picture of expectations (incl. experience, K renewal, etc.)

- if refuse comparable remedy to what is breached, then recovery may be reduced b/c ct. may assume comparability and compute likewise

- expectation interest gives largest possible recovery but there are many limitations

- NEVER better off with damages than performance - recovery will always fall somewhat short


Kemp v. Gannett (1977)


- D promised to list and buy house from P if not sold w/in 90 days but refused to do so 

and thereafter the P had to sell it for less to someone else


- if P's damages are the difference b/t the K price and the market price on the date of 

breach, the resale price is, if obtained w/in a reasonable time and at the highest amount 

after breach, evidence of market value on the day of breach


- P awarded interest costs, taxes, mortgage payments, resale expenses, and utilities in 

addition to difference in values - made a difference that P got no beneficial use out of 

property during time of trying to resell


- benefit of the bargain rule of damages can be applied equally well whether the 


breaching party is buyer or seller - when the seller is in breach, many cts. use the English 

rule and restrict the buyer to restitution of any part paid, unless buyer can demonstrate 

bad faith on part of seller - American rule would award expectation damages for failure 

to convey the property, regardless of intentions of the seller


- damages = loss in value (K price) + other loss (mortgage interest, utilities, taxes, resale 

expense) - cost avoided (market value / sale price of house) - loss avoided (use of 


property in meantime)


- specific performance a possibility here - why not? - maybe D didn't have all $ at the 

time, maybe though the could get more, maybe wants to get other damages (but might get 
these under s.p. too) or maybe wants to get $ faster


- w/ other loss, ask if D had performed, would P have incurred these costs and incl. in 

sum all to which the answer is NO


- other loss incl. generally expenses reasonably incurred to mitigate the loss


- if K price and market value same, then essentially no damages - not really fair to 

non-breaching party - often not worth a lawsuit to try to get consequential damages which 
may be present but not that great - this doesn't account for the fact that item involved may 
have idiosyncratic value (utility to non-breaching party not the same)


- some particular transactions have special formulas to help reflect specific transactional 

problems


Handicapped Children's Educ. Board v. Lukazewski (1983)


- D Ked w/ P to provide teaching services - then was offered better position w/ someone 

where she would be paid more and wouldn't have to commute - she resigned but 


resignation was rejected - she then obtained medical documentation that she had high 

blood pressure from work and subsequently quit - P got replacement for which they had 

to pay more - P sued for the difference and wins


- an employer who has to obtain an employee at a higher price upon breach of a K may 

recover the difference


- nonbreaching party is entitled to full compensation for the loss of his bargain


- was incorrect to analyze it as them getting better product for more $ - must look at what 
they Ked for - they contracted for D at a lower price and that is what they were entitled to 


- DISSENT felt her medical reason for leaving was legit. but the ct here properly defers 

to the trial ct who saw the witnesses and made the determination that it was not legit.


- there is an issue of at what point will their overpayment to mitigate be out of proportion


American Standard v. Schectman (1981)


- D Ked to grade down a lot to a certain level but performance was substantially less than 
what K called for - P sued for breach and was awarded damages equal to the cost of 

completion - D appealed contending that measure should have been diminution of value 

since P resold land for only $3000 less and therefore suffered no appreciable loss


- the measure of damages will be diminution in value only where the cost of completion 

would entail unreasonable economic waste


- cost of completion is the generally accepted measure


- completion here would not involve any destruction of previously done work - was only 

a matter of finishing the job - fact that sale price was slightly less than full value is 

irrelevant to the measure of damages determination


- many criticize this case as giving P a windfall b/c it had already resold property for only 
$3000 less than full value and also got the judgment against D for $90,000 - others justify 
it as protecting the P's subjective value ascribed to the property

B. Restrictions on the Recovery of Expectation Damages: Foreseeability, Certainty, and Causation
- consequential damages recovery is subject to certain controls not applied to ordinary damages

- Rest. 2d 351 - UCC 2-217


Hadley v. Baxendale (1854)


- P, mill operator, arranged to have D's co. ship his broken mill shaft for a copy to be 

made - P suffered losses when D unreasonably delayed shipping - mill was shut down 

longer than expected - D did not know mill was shut down during shipping


- injured party may recover (1) those damages as may reasonably be considered arising 

naturally from the breach itself and (2) damages as may reasonably be supposed to have 

been in contemplation of the parties, at the time they made the K, as the probable result 

of a breach of it


- here, since D did not know mill was shut down, then loss of profits should not be 

awarded since they were not reasonably contemplated by both parties in case of breach 

(since no special circumstances were communicated to D)


- will be no recovery in (2) above if haven't communicated the special circumstances and 

is in contemplation by both parties unless the consequences of the breach are foreseeable


- matter of general damages v. special or consequential damages - general are those 

arising naturally from breach and are implied or presumed by law whereas the latter are 

not naturally arising (thus consequential)


- P should've made sure D knew that mill would be inoperative and then D could've 

refused to ship, taken out insurance, increased price, or Ked for fewer damages


- since today the standard is foreseeability in regard to the D's knowledge and many 

things are in a sense foreseeable, the focus of the UCC is to see whether the D has 

protected himself in some way from these damages (Ked out of them)


- UCC thinks in terms of buyer's damage and not seller's b/c there are often problems 

proving seller's consequential damages and sellers can always go into the money market, 

get a loan, and protect himself


Native Alaskan Reclamation and Pest Control v. United Bank of Alaska (1984)


- P borrowed money from D to finance a project but when D canceled the loan and the 

project failed the P sued D for breach of K


- damages are recoverable for loss that the party in breach had reason to foresee as a 

probable result of the breach when the K was entered into


- traditional foreseeability rule states that a party should be liable for damages only if the 

P can show that the D tacitly agreed to bear the damages when the K was entered into - a 

better standard is that of the Rest 2d which states that damages are not recoverable for 

loss that the party in breach did not have reason to foresee as a probable result of the 

breach when the K was made - loss may be foreseeable as a probable result of the breach 

b/c it follows from the breach in the ordinary course of events


- D should've foreseen difficulty of obtaining alternate financing in light of their 


knowledge that their own loan was ill conceived given the illiquidity of P's assets, etc.


- Ps have generally been unable to recover lost profits in a new or risky business venture 

due to the lack of a prior history of profitability - however, recent decisions indicate that 

a ct. may be willing to allow for the recovery of lost profits if the owner can show that he 
had run a previous business and that was profitable - cts. might also look at comparable 

ventures by someone else (P here however never claimed lost profits)


- hindsight of the D here taken as what should've been foreseen at time of making K (b/c 

Hadley says must be what's foreseeable at time of making of K)


- some argue that damages should be a matter of K interpretation in that damages should 

be what's called for in K (absent fraud, duress, etc.) or otherwise should be what the ct 

thinks parties would've agreed to had they considered damages in making the K


- Rest 2d 351(3) allows for additional limitation of consequential damages where justice 

so requires in order to avoid disproportionate compensation (allows cts. to do overtly 

what they had been doing covertly for years by manipulating the foreseeability and 

certainty tests)


- another limitation is that P must prove damages with reasonable certainty


- unlikely to recover for lost profits on some other transaction than the one being sued 

upon (runs afoul of foreseeability)

C. Further restrictions: Mitigation of Damages
- even if D's actions have caused harm to P, D need not compensate P to the extent that the P's own actions were a contributing cause of injury

- P may not recover for injurious consequences of D's breach that P herself could've avoided by reasonable action (doctrine of mitigation or minimization of damages or avoidable consequences)

- if P could've mitigated and should've, then will be treated as if had


Rockingham County v. Luten Bridge Co. (1929)


- Bridge Co. (P) continued construction of bridge per K after County (D) had wrongfully 

notified it that the K was being repudiated


- a party may not continue performance after an absolute repudiation or refusal to 


perform and then bring suit for the entire K amount


- a party has a duty to mitigate damages after a wrongful repudiation of a K


- damages are then fixed at the moment of the breach


- basically one cannot sue for a loss he could've avoided


- only reasonable mitigation efforts are required - no penalty is assessed for failing to 

successfully mitigate so long as a reasonable attempt was made - failure to make a 

reasonable attempt will cause damages to be correspondingly reduced


- it's not really a 'duty' but really just a limitation on P's damages


- P here could've used Rest 250 & 251 to put the burden on the D to assure performance 

(like anticipatory repudiation) or maybe could've gotten declaratory judgment


- key is to not invest any more $ or time into K unless know will be performed


- in cases of breaches of sales of land Ks, mitigation may lead to only recovering small, 

consequential damages - in these cases, P has the b.o.p. (must show 'I couldn't have 

mitig.')


- UCC 2-715 - buyer's consequential dam. - ingredient of claim for dam. is showing that 

they were unavoidable


Stewart v. Board of Educ. (1892)


- P teacher was dismissed - she then pursued a wrongful termination action in which she 

eventually prevailed - she did not seek alternative work during this period of litig. - 

during this period, the number of teachers with P's credentials greatly exceeded demand - 
trial ct. awarded P full back pay with interest and D appeals claiming no mitig. of dam.


- to prove a terminated employee did not mitig. dam., a former employer must prove 

comparable work existed, that the employee failed to apply for it, and it was likely that 

the employee would've secured the position


- b.o.p. put on the former employer


- lack of effort is insufficient as it may be accounted for by a lack of opportunity - must 

show could've and failed to do so - D failed to do that here b/c there was a shortage of 

positions available


- despite the language here, cts. will often reduce dam. if D shows P made no attempts at 

all (however, the ct here does rule for P in teeth of her inaction)


- this rule is basically one of reasonable conduct - if D shows opportunities, etc. then P's 

award will be reduced by amount possible by mitig. whether or not they take the other 

job (treated as if had mitig.)


- other job must be comparable - this however has been center of debate over just how 

comparable it must be - generally will only excuse acceptance only of employment which 
is of a different kind - there will always be differences but the important inquiry is 

whether the differences render it a different kind (or alternately whether the other job is 

inferior)


- incidental expenses incurred in looking for another job such as resumes etc. can be 

recovered


- although don't have to take job that's not comparable, if do then will subtract any 

amounts made from judgment


- under UCC, in sales Ks, there may be a duty to mitigate implied from the general 

requirement of good faith


- this duty to mitig. has recently been being imposed on real estate leases (duty of ldld to 

mitig.)


- the new part of the test here in this case is the b.o.p. on the D to show P had opportunity 
to mitig. & this burden is well-placed on D b/c it's easier than making P prove a neg. (that 
there were no opportunities)


Wired Music, Inc. v. Clark (1960)


- D had signed a 3 yr K under which P would provide muzak but after 17 mos. D 


discontinued service and moved his business - leaving a new tenant who signed up for 1 

yr service at a 5% increase in cost - jury awarded P damages but D appeals claiming no 

damages to P b/c P realized more revenue from the sight after D left


- absent evidence by the breaching party to the contrary, the amount of profit which 

would have been realized under a breached K is a proper measure of damages inasmuch 

as it reflects the total benefit of the K less the expenses that would've been incurred 

thereunder - those Ks involving a product or service which is not of limited supply do not 
fall under the general requirement that damages be mitig. to the extent that the particular 

product or service destined for the breaching party is sold to another


- here the item for sale is not akin to an item of fixed supply where the item freed by the 

breach is necessary to execution of the subsequent K with another - here the breach did 

not "allow for" the subsequent sale - in these cases hard to prove mitig. b/c the supply is 

unlimited and therefore it's hard to show that a subsequent sale was made possible by the 

breach - no basis for connecting the new profits from the new K with those that would 

have been realized from the old


- this case however may have been decided wrongly in that the new sale here was 


actually to a great extent made possible by the breach since we are talking about a sale to 
a particular location



- principle is that only gains made possible by reason of the breach of the initial K are 

considered in reducing damages - can be no mitigation where the new income could have 
been earned while still performing under the K


- UCC 2-708(2) gives sellers lost profits in situations such as this where seller can make 

almost unlimited # of transactions

D. Nonrecoverable Damages: items commonly excluded
- ex. atty's fees, cost of lawsuit, mental distress, and punitive dam.

- however, K may sometimes provide for recovery of one or more of these (esp. atty's fees)

- statutes may often also provide for recovery of fees in certain types of actions (public policy usually strongly implicated)

- cts may also award fees in frivolous suits or other rule 11 violations

- one of the principal transaction costs to P to recover under breach of K is atty's fees and if not in K, then usually not awarded so in this way P is systematically undercompensated

- b/c of undercompensation, these rules are becoming less rigid but there still remains the chance that P will be compensated for more than the net expectation (in cases of large punitive dam. for ex.)


Gagliardi v. Denny's (1991)


- P bartender at Denny's got into a fight at D's while off duty and was subsequently fired - 
P sued for breach of employment K and tort of outrage seeking emotional damages and 

was awarded all by jury


- tort damages for emotional distress caused by a breach of K are not recoverable


- recovery for emotional distress will only be allowed if the breach caused bodily harm or 
was of such a kind that serious emotional disturbance was a likely result


- to avoid constantly litigating this issue, cts limit emotional distress recovery to Ks 

uniquely intended to protect personal interests which are incapable of compensation by 

reference to terms of the K - in this regard, employment Ks are seen as primarily 


economic and not meant to protect personal interests - damages here can be computed 

with reasonable certainty


- in employment Ks, monetary damage is what's expected and easily measurable - goes to 
predictability and efficiency - focus is on the type of K and not the type of breach


Seamen's Direct v. Standard Oil (1984)


- agreement was reached b/t P & D for D to supply fuel and P thought this agreement was 
a K - after oil embargo, D refused to supply, claiming no K - P was forced to cease 

operations and brought suit for breach of K as well as breach of implied covenant of good 
faith and fair dealing - jury gave P huge award - was reversed b/c ct forgot to instruct jury 
that denial had to be in bad faith


- it is not a tort to deny the existence of a K if the denial is based on good faith belief


- a party seeking more than is due him by a bad faith threat of suit may incur tort 


remedies


- ct limited itself and refused to hold that tort remedies were available for breach of the 

covenant of good faith and fair dealing


- damage rules usually compensate but do not punish but the jury here punished the D for 
breach b/c of bad faith, etc. 


- D was stupid for not making sure that D knew was not a K


- issue presented now is when if ever is it appropriate to levy punitive or 



supercompensatory damages - must identify characteristics to make up this category but 

don't let the category swallow up the whole damages field - so far seems to be limited to 

the insurance field but always possibility of expansion


- some feel this will discourage efficient as well as inefficient breaches

E. Justifications for the Expectation Damages Rule
-  specific performance usually not available or asked for so normal remedy is damages

- why should P get expectation even if hasn't relied AND why should P get no more than expectation?

- doctrine of efficient breach says law sometimes encourages breach

- possible reasons: psychological satisfaction, "will theory" (ct merely enforces will of parties as seen in K), economic or institutional approach (expectation actually has present value in our system of today which is based so much on credit), and juristic explanation (judges award expectation b/c they want to b/c of protection against losses of this sort + reliance + foregoing of other opportunities, etc.)

- some say enforcement of expectation under purely executory K is relatively rare in reality

- theory of 'efficient breach':


- some say law is amoral b/c leaves person free to choose whether to perform or whether 

to breach - these people believe law should take active, moral stance to discourage 

breach


- theory is that if it is more efficient to breach, give damages, and then let breaching party 
move on to better use of resources then should encourage this by not discouraging breach 
necessarily but simply staying the course of allowing people to choose whether to 


perform or face damages


- criticisms: ignores transaction costs, undercompensation in damages, and simply not 

good to encourage not keeping obligations

- this rule of damages usually helps the seller more than buyer b/c buyer has benefits of other markets (mitigation leads to little damages) and seller allowed to recover lost profits (see Wired Music)

- justif: want to encourage and protect reliance and best way to do that is to award expectation

- hard on consumer who never expects full price as damages - some laws protect consumers from this full liability


Roth v. Speck (1956)


- P hired D to work in his beauty salon but D quit after 6.5 mos.


- the difference b/t the amount paid an employee who wrongfully terminates employment 
and the salary required to hire an employee of equal ability is a proper measure of 

damages


- P could not recover lost profits b/c could not be estimated with certainty + can usually 

only recover these if at time enter K the employee knows that wrongful termination will 

lead to loss of profits and a subsequent claim for them

CH 12 - Alternatives to Expectation Damages: Reliance and Restitutionary Damages, Specific Performance, and Agreed Remedies
A. Reliance Damages

Wartzman v. Hightower Productions (1983)


- D hired P to incorporate it to win the flagpole world record but lawyer screwed up and 

D lost all financing and sues lawyer to recover reliance damages - jury awards huge 

award to D against lawyer - P told them that they could pay another specialist in 


securities $15K to fix it but they couldn't come to an agreement b/c D wanted P to pay it


- where a breach has prevented an anticipated gain and proof of loss is difficult to 


ascertain, a party can recover damages based on his reliance on the K, less any loss that 

can be proven that the injured party would have suffered had the K actually been 


performed


- it is the responsibility of the breaching party to prove this net loss to reduce the damages 
rewarded (very difficult b.o.p. - proof needed is highly speculative)


- mitigation here not required b/c would have cost great amounts of money and besides 

there was an equal opportunity for both sides to have mitigated so P can't reduce D's 

damages here when also had the opportunity


- recovery of reliance damages may exceed the K price in some cases - this is OK - 

recovery may be reduced when the D can show that the venture would've been a loss 

(since expectation would've been lower and party wouldn't have been able to get all out 

of it and in that case you don't want the D to make up for the difference and be an 


insurer)


- normal limits on recovery such as causation, mitigation, foreseeability, and certainty 

apply to reliance damages also


- reliance damages often also include the value of gains foregone in reliance on the K


- restitution would've been too little b/c would've just refunded lawyer's fees


- equal opportunity to mitigate doctrine is often limited by the cts. b/c it undercuts the 

traditional doctrine of Ps mitigating their losses


Wheeler v. White (1965)


- D promised P that he would find someone to loan him $ or would lend it to him himself


- was a written agreement - P razed bldgs in reliance but D then repudiated - was 


determined that the agreement was insufficient for enforceable K


- the doctrine of promissory estoppel will be used to prevent a promisor from asserting 

bare legal rights challenging the existence of the K where there has been reasonable 

detrimental reliance based on the promise


- recovery under estoppel apparently limited to reliance damages since p.e. depends in 

large part on reasonable detrimental reliance for equity


- Williston however suggests that damages should be expectation even in estoppel and 

this is the growing view today b/c many feel expectation best way of compensating for 

reliance damages that may be difficult to prove


- Restatement allows ct much discretion in choosing basis for damages


- usually cts award expectation even if they say it's only reliance

B. Restitutionary Damages
- modern K law allows a nonbreaching party to elect recovery of restitutionary rather than reliance damages for breach of K (Rest 2d Sec. 373)

- even a breaching party may sometimes get restitution for benefit conferred upon the other party (rest 2d Sec. 374)

- moreover, if the performance obligations imposed by the K have been 'discharged' for some reason, such as incapacity or impracticability, either or both of the parties may be entitled to restitution (Rest 2d Secs. 375 (s.o.f.), 376 (incapacity, mistake, misrep, duress, undue influence, or breach of fiduciary duty), and 377 (impracticability, frustration of purpose, or failure of condition))

- usually only recover reliance if depend on promissory estoppel

- restitution is more complicated - the basis of the restitution claim is a K transaction but the c/a is restitution and not a regular K action

- cts generally deny restitution where there is full performance and D's only obligation is to pay the K price in money (this however is incongruous in light of the fact that restitution in excess of the K price has been given in many cases in which there was only part performance) - known as the 'full performance' exception - justified b/c it protects expectation interest while eliminating the need for greater judicial scrutiny and determination of market value

- restitutionary damages may be preferable to reliance damages if a ct defines reliance damages to exclude protection of the restitutionary interest and also may be preferable to expectation damages if expectation damages are not easily proven with a great enough degree of certainty


U.S. ex rel. Coastal Steel Erectors v. Algernon Blair (1973)


- D, as general Ktor, was sued by its subKtor in the name of the U.S. to recover for the 

labor and equipment that was supplied before the subKtor ceased work on the project due 
to a breach of K by D


- when a subKtor justifiably ceases work b/c of the general Ktor's breach, he can recover 

in quantum meruit the value of the labor and equipment already supplied, whether or not 

he would be entitled to recover in a suit on the K (this equity provision is meant to enable 
recovery for work done irrespective of whether he would have lost money on the K and 

been unable to recover in a suit on the K) - this highlights the nature of the distinction b/t 

actions in restitution and actions in K - in an action on K, there would be no recovery b/c 

the K was a losing one, but the P may elect restitution and in so doing still recover the 

reasonable value for services rendered - some don't like this b/c they feel it gives the P a 

windfall which would not have gotten under K & this violates idea of not putting P in a 

better situation than would've been in had there been no breach BUT some say it's OK b/c 
it promotes efficient breach


- standard for measuring the reasonable value of the services rendered is the amount for 

which such services could have been purchased from one in the same position at the time 
and place the services were rendered


Lancelotti v. Thomas (1985)


- P Ked to buy D's business and paid $25K - P eventually abandoned the business after 

later disputes arose over improvements to be made - P sued for return of $25K and D 

counterclaimed for back rent - D was in breach


- a party breaching a K may be entitled to restitution to prevent forfeiture - common law 

rule said that no breaching party could recover so as not to profit from his own 


wrongdoing but this has slowly eroded


- recognizing that the purpose of K law is not to punish, cts have increasingly permitted 

breaching parties to recover if a forfeiture would otherwise occur and prejudice to the 

nonbreaching party will not occur


- rule has been slow to evolve to this change as K law has come to focus more on 


economics and less on morality


- supported by Rest 2d Sec. 374 and UCC 2-718


- restitution may be precluded however if there is an intentional variation from the terms 

of the K


- recovery here will usually be the lesser of the value of the benefits conferred or the D's 

increase in wealth - in no case will a ct likely reward more than the expectation interest - 

in addition, any damage suffered by P will be deducted from any recovery by D

- hypo: X agrees to pay $150K for a car and puts $50 K down - what does he get back if he repudiates? - modern law would probably say that he will get back $50K - any damage caused to the P (which would be reflected in a decrease in selling price when he sells it to another) + UCC would allow the seller to retain as damages the lesser of $500 or 20% of agreed-upon price


Albre Marble & Tile v. John Bowen Co. (1959)


- D, general Ktor, subKed work out to P - P incurred expenses in carrying out some duties 
under subK - when general K was held invalid, P sued for reasonable value of services 

furnished prior to termination of K


- there are instances when recovery of expenses incurred in preparation for performance 

under a K is permissible


- D basically created the situation which led to the general K being invalid so it had the 

primary involvement in creating the situation that rendered further performance by P 

impossible - thus D should bear the burden rather than P - damages are limited solely to 

the fair value of the acts P did pursuant to the specific request of D as contained in the 

subKs


- there is case law which denies recovery even when preparatory expenses were incurred 

in meeting a request made by the other party to a K - however, in those cases the 


supervening act rendering further performance of the K impossible was not caused by the 
fault of either party and that is a most significant difference


- in cases where neither party breaches, it's probably best to allow restitution to avoid 

unjust enrichment - ct likely to judge one party more responsible than the other for the 

even making further performance impossible


- in these cases, the ct has discretion as to whether to award reliance damages too - there 

are arguments and decisions on both sides - if were to argue for them it would be 


necessary to stress fairness dictating them - there is very little case law on both sides as of 
now - the Rest appears in Sec. 371 to allow for cts to engage in this 'loss sharing'  by 

allowing recovery on either a benefit conferred theory or an unjust enrichment theory 

(but some economists feel this upsets the balance of efficient risk allocation by the 

parties)

C. Specific Performance
- P not automatically entitled to s.p. - sometimes it's too delayed, not even possible, against policies of cooperation, and other practical problems

- also historical development of equity cts led to money damages being the norm

- land is still often treated differently and awarded under s.p. b/c of its 'uniqueness' - otherwise s.p. will almost always be denied if goods readily available elsewhere on the market (except in cases of promised financing which are increasingly the subject of s.p. decrees b/c of the fact that there is either no replacement financing or financing on much worse terms than original bargain)

- dealt with in UCC 2-716 and 2-709 - not seen as the normal remedy

- 2-716 does enlarge the ability of buyers to meet needs elsewhere - more liberal with s.p. than cts have been

- Ks for personal service are particularly problematic for s.p. - especially employment Ks - cts loathe to make employers and employees with problems work together (issues of indentured servitude, bad policy, and bad relations) BUT cts may use 'negative' s.p. to enjoin an employee from working for a competitor - usually the employee must be 'unique'


City Stores v. Ammerman (1968)


- D, promoters of a proposed shopping center, in return for P's expression of preference 

for their site over that of a competitor's, agreed, in the event they were issued a permit, to 
offer P a tenancy on rental and terms equal to that of the other stores in the center and 

then reneged on the offer when they got a better offer from Sears


- (1) the rule that no K is formed where material terms remain to be decided has no 

applicability to options - an option K, although in the form of an offer, is a true K which 

is binding on the offeror (2) an option K involving further negotiations on details and 

construction of a bldg. may be specifically enforced where damages would be inadequate 
or impracticable, and the importance of specific performance to the P outweighs the 

difficulties of supervision


- D here has already reaped all the benefits of the K with P and can't let him off even 

though terms left to be set


- money damages not adequate here b/c impossible to really determine the effects of 

having to go somewhere else instead, K is partially for construction which will take 

regardless, not enough of a hardship to D, & if it's that impt to get Sears in mall then just 

do a buyout


- more cts willing to try s.p. today, emphasizing the inadequacy of damages factor - some 

cts however still refuse to order s.p. b/c of the difficulty and expense of supervision and 

enforcement involved


- s.p. more likely in general for the buyer than for the seller b/c (1) item to be purchased 

often impossible to get elsewhere and (2) seller can usually find another buyer


- in deciding whether to award s.p., cts often also look at whether party asking for equity 

has 'clean hands', whether s.p. would place extreme hardship on breaching party, and 

whether the K was a product of mistake or unfair practices


- some feel s.p. better b/c damages usually undercompensatory BUT some feel there are 

worries about supervision, transaction costs, etc.


ABC v. Wolf (1981)


- D, a popular NYC sportscaster, entered into an employment K with P whereby he 

agreed to enter into good faith negotiations during the 90 day period preceding the K end 

regarding extension of the K - he further agreed to not negotiate with any other co. during 
the first half of that period - moreover, if the negotiations weren't successful, D was 

required to allow P to meet any offer he received in the 90 days subsequent to the K end 

(right of first refusal) - approximately 150 days prior to end of K, D negotiated with CBS 

- he tentatively agreed to CBS' offer, stipulating that the offer would be kept open until 

the day following the first refusal period - P learned of this and sought enforcement of its 

right of first refusal and an injunction against D's working for CBS


- an employment K will not be specifically enforced, after its termination, through 

injunction, absent the need to prevent injury from unfair competition or the existence of 

an express and valid anticompetitive covenant


- D's actions were a breach of the covenant to negotiate in good faith but not the first 

refusal right - regardless there will be no injunction


- due to constl. concerns and policy considerations, employment Ks won't be 


affirmatively enforced by the cts - however, 'negative' injunctions are sometimes used to 

prevent employee from working for a competitor - however, when P sought relief, its K 

with D had already expired - after a K has expired like this, negative enforcement will 

only be used when necessary to prevent injury from unfair competition or to enforce an 

express and valid anticompetition covenant


- DISSENT notes that D's breach effectively ended his ability to negotiate in good faith - 

the bargaining situation is then a sham - there should've been equitable relief


- even where employee breaches in bad faith, cts worried about enforcing negative 

covenants b/c of the relationships involved and the fact that the employees (often stars) 

actually have great bargaining power


- rule as set out here is reflected in Rest Sec. 367


- negative covenants will not be enforced if the job at issue is the only means of a living 

available for the person


- requirement of being 'unique' has lost some of its limiting stature as nearly all athletes 

and many stars are seen as unique (despite their ordinariness)


- orders of reinstatement on behalf of the employee are rare except where the P's case is 

bases on a statute

D. Agreed Remedies
- settlements for example are after K agreed remedies and they are usually valid absent fraud or duress - they save everyone involved much time and money

- the agreed-remedy provision (often referred to as a 'liquidated damages' clause, where a fixed or determinable sum of $ has been specified in advance as the remedy for a particular type of breach) has not been so warmly received by the cts however

- despite their advantages, they are subject to judicial scrutiny and will not be enforced unless they meet certain tests - cts very willing to police here and impose their own judgment over the parties

- advantages: efficiency, saves time and money, helps parties allocate risks, reduces costs of proof, and may be the only recovery in a situation in which proof is hard to come by

- however, if mandatory amount is too large, may have an impermissible in terrorem effect of compelling performance (deterring breach - which is not the goal of K law) - may also have a punishing effect in the same way

- if are damages are easily identified and quantified then no agreement will be enforced b/c cts feel should get damages equal to the obvious expectation

- however these agreements are often enforced to the extent that they are standard practice and part of the parties' expectations


Colonial v. Sloan (1989)


- P made an agreement with D to sell interest in a hotel - K called for $200K in liquidated 
damages if D failed to attract enough investors by the close of the period - D failed and 

sale fell through - P sold to another party for greater than would've sold to D and then 

sued D for the $200K


- a liquidated damages provision is not enforceable where the actual damages turn out to 

be grossly disproportionate and readily ascertainable


- unenforceable here on public policy grounds as a penalty - liquidated damages must be 

reasonably related to the anticipated loss that will be caused by the breach


- while the provision in the K was reasonable at the time of the K, P suffered no actual 

damages in the subsequent sale - other losses were adequately covered by the increased 

profit from the subsequent sale


- Rest 2d Sec 356 states that liquidated damages are enforceable where the amount fixed 

is a reasonable estimate of the compensation due for the anticipated or actual loss caused 
by a breach and where there is difficulty in proving the actual amount of the loss


- traditional test = (1) damages to be anticipated from the breach must be uncertain in 

amount or difficult to prove, (2) parties must have intended the clause to liquidate 

damages rather than operate as a penalty, and (3) amount set in the agreement must be a 

reasonable forecast of just compensation for the harm flowing from the breach


- the 'intent' part of the test has fallen out since cts don't want the parties to have as much 

deference here but the idea remains the same (no penalties)


- UCC 2-718 contains similar provisions


- some say should look at as of time of K and not worry about actual damages BUT then 

an award in absence of actual loss would be a penalty so most cts look at things as did 

this case


- these clauses are likely to be upheld in govt Ks (public interest) and construction Ks 

where the damage is for delay (damages from delay hard to measure)


Lake River v. Carborundum (1985)


- D Ked with P for P to market a certain type of material to D's customers - P has to 

purchase certain capital equipment so it insisted on the insertion of a minimum quantity 

supply clause which provided that if a certain minimum quantity was not delivered that D 
would still be responsible for an amount equal to as if the minimum had been delivered 

and resold - market softened and D failed and P brings suit and D counterclaims for costs 
incurred from P impounding material which was delivered


- a minimum quantity supply K may not liquidate damages without estimating the likely 

damages of a breach


- IL law made it clear that clause must be based on a reasonable estimate of actual 

damages arising from a breach and cannot act as a penalty clause - a K which guarantees 

a certain gross amount no matter how much product is delivered fails to take into account 
the important variable of how much the one who breaches saves by virtue of the breach - 

for instance, if the breach occurs early in the K, the breaching party will be obligated to 

deliver a large sum to the other party who will have incurred little expense at that time (= 
penalty and a windfall)


- Posner was not happy with this decision - he felt that a sophisticated King party who 

submits to the threat of a penalty does so voluntarily and can't complain but IL law ruled 

here


- some feel should allow penalties b/c of regular compensation's ignoring of idiosyncratic 
value and systematic undercompensation - they feel that these clauses should be OK 

unless obviously a product of fraud or duress - some feel the same but would still limit 

penalties in some fashion


- most cts have agreed that any amount the nonbreaching party receives by way of 

mitigation should NOT be deducted from any recovery from l.d. clause


- on the other side, a clause that undercompensates the P may also be ruled invalid as 

unconscionable
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