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· Tension bet bigger and smaller players – prefer law rather than polit tools

· Reliance on Int’l Law has changed dramatically over the last 20 years

· Int’l law: treaty + custom (of the states)

· What is the proper relationship bet nat’l and int’l community?  Are we citizens of nat’l or int’l community?  What is the proper balance bet int’l obligations and maintaining nat’l sovereignty and cultural identity – why should states comply w/int’l obligations.  To what extent can nat’l minority continue to engage in an activity condemned by the int’l world – issues decided by judicial bodies (not legislatures)

· Gov’nt consists of diff dep’nts – can be inconsistency

· ICJ or other int’l court may avoid j’nt on the merits and rather rule on procedural grounds.

· None of the int’l tribunals have death penalty

· Int’l Tribunals try to est int’l law, but when it comes to remedy – they have to find the remedy which will work, not strictly follow legal principles – court looks to specific cir’ces of dispute.

· Increased institutionalization of int’l law – organizations; formation of formal int’l institutions – some move away from consenting, K-tual model (bec before – treaties were purely K-tual as respect for sovereignty of states)

· 2 states can contract out of cust int’l law, unless jus cogens rule

· Security Council system – power inequality – very in favor of 5 c’s – 3 c’s – 1 c’ry

· NGOs – in favor of int’l institutions; lobbying

· Role of public opinion

· Crucial difference: if ind’l or state is being sued: if state – FSIA applies

· Separation of powers in US – int’l relations usu dealt with by Executive Branch

· System of int’l treaties – to make states to criminalize violations of int’l norms – domesticate int’l law

UNIT I

Int’l Law: Introduction

The Breard Case - Paraguay v. US for violation by US of Vienna Convention on Consular Relations

(ICJ April 1998)

Execution was carried out – great dangers to the int’l rule of law and to the protection of US interests worldwide.

The right of access to consular officials is a basic one – trouble for int’l travelers + the int’l rule of law has suffered a blow – US ignored the ruling of the World Court.

Clinton’s silence – in sharp contrast to Carter.

· Vienna Convention on Consular Relations: treaty, over 100 states are parties

· Paraguay bases j’n on Article 36 §1 of the Vienna Convention and on Article I of the Optional Protocol concerning the compulsory settlement of disputes of Vienna Convention – that US prevented Paraguay from exercising the consular functions provided for in Art 5 and 36 of the Convention: that Vienna Convention was violated when the arresting authorities failed to inform him that, as a foreign national, he had the right to contact the Paraguayan Consulate.

· Party cannot be party to Protocol w/o being party to Convention.  Protocol provides for resolving disputes before the ICJ

· Breard/citizen of Paraguay, was charged w/attempted rape and murder and sentenced to death.

· Paraguay took the view that Art 36(1)(b) entitled Breard to be informed of his right and then exercise his right (Art 1(a)) to get in touch w/a consular mission.  At the moment Paraguay intervened – it bec its own right (not Breard’s right).

· ICJ held that US should take all measures at its disposal to ensure that Breard is not executed pending final decision of these proceedings, and should inform the Court of all the measures taken in implementation of this order.

· US S.Ct denied all the petitions: if Governor of Virginia wishes to wait for the decision of ICJ, that is his prerogative; but nothing in our existing case law allows us to make that choice for him.  US has issues that other c’s, like UK, don’t have: federal system, states.  Plus, it’s a death penalty case – don’t want to open the flood gate.  2 reasons: (1) procedural rules of the forum state govern, and (2) although treaties are supreme law of the land, Const’n is also supreme law of the land; an Act of Congress is on a full parity w/treaty – Antiterrorism and Effective Death Penalty Act (AEDPA).

· ICJ is seen as dictating US how to behave – dilemma for Clinton Administration.

The LaGrand Case – Germany v. USA for violation by US of Vienna Convention on Consular Relations

(ICJ March 1999)

· The order is identical to the Breard case; but the language of Par 28 of the Preamble is diff: G’nt of US is under the obligation to transit the present Order to the Governor of Arizona, and Governor of Arizona is under the obligation to act in conformity with the int’l undertakings of the US.  This last sentence establishes direct link bet ICJ to which only states can be parties, and ind’l – Governor.  Governor himself is subject to int’l obligations – very radical st’nt.

· Arg’nt that int’l community is now comprised of ind’l actors, not only states

· Both brothers LaGrand were executed in Arizona.  When the case is brought, Arizona executed one brother.  Germany seeks reparation for violation of US’s int’l obligations

· Arg’nt that Convention must trump the procedural default rules; but arg’nt that late in the day US shouldn’t listen.

UNIT II

The International Court of Justice

· 1899 – PCA (Permanent Court of Arbitration)

· PCIJ – predecessor to ICJ.

· ICF – established by UN Charter in 1945.

· ICJ’s 2 governing instruments: Art 92-96 of UN Charter and Statute of ICJ

UN Charter.  Chapter XIV.  The ICJ


Art 92.  ICJ shall be the principal judicial organ of the UN


Art 93.  (1) All members of UN are parties to the Statute of ICJ.  (2) Non-members of UN can be parties to ICJ (Switzerland).


Art 94.  Each member of UN undertakes to comply w/decision of ICJ in any case to which it is a party.  Is provisional measures a decision by ICJ?


Art 95.  Members of UN may apply to other tribunals by virtue of agr’nts.


Art 96.  General Assembly or Security Council may request the ICJ to give an advisory opinion on any legal q’n.

Statute of ICJ (1945)

· 4 of the 5 permanent members do not accept compulsory j’n of ICJ; only UK

· 15 judges, elected by Sec Council and General Assembly.  5 permanent members have judges on ICJ

· Not formally bound by precedent (prior decisions), but frequently turn to their earlier decisions to support new decisions

· Judges are ind’nt; they do not represent their states, but there is such a tendency

· Only states may be parties (Art 34)

· Movement toward global compulsory j’n.  States are increasingly willing to accept binding int’l adjudication.

· US econ advantage in free trade is hurt if 3rd World c’s are not subject to binding int’l j’n

· Art 34 onwards

ICJ has 2 types of j’n:

1. contentious

2. advisory

· Art 36 - Jurisdiction

Par 1: J’n of the Court comprises all cases which the parties refer to it – pos’ty of 2 states agreeing to refer dispute to ICJ.  Plus, if parties don’t agree, but they agree under a treaty or convention to refer dispute to ICJ.

Par 2: State parties to the Statute may declare that they recognize compulsory j’n of the court – optional clause (states can opt in to compulsory j’n.)

ICJ

Before court deals w/the merits, court looks at procedural matters

	Admissibility
	Jurisdiction

	All previous procedural req’nts should have been satisfied, e.g. all local remedies should have been exhausted
	     Time

     Person

     Subject Matter


Problems of J’n and Admissibility in Contentious Cases

Interhandel Case (Switzerland v. USA)
Exhaustion of local remedies
(ICJ 1959)

· WWII: US wanted to freeze assets owned by Germany.  US claimed Interhandel was Swiss front for Nazis and blocked assets.  Issue: whether or not assets of Interhandel were German or Swiss assets.  Swiss view: they are Swiss – not subject to any freezing order.

· Swistzerland’s objective:

1. either declaratory j’nt that US is under obligation to restore the assets of Interhandel

2. or that US is under obligation to submit dispute to arbitration or conciliation procedure

· US: no j’n and no admissibility.

· J’n: competence of the court to hear the case

1. time

2. persons – US and Switzerland

3. subject matter

· Admissibility: all previous procedural req’nts should have been satisfied, e.g. all local remedies should have been exhausted

· US: 4 preliminary objections

1. j’nal objection: time – dispute occurred before US accepted compulsory j’n.  Court – the actual dispute occurred in 1948 – that’s after 1946

2. Court: it doesn’t matter if issue arose before Swiss accepted compulsory j’n (principle of retroactivity) + issue of reciprocity; the Swiss declaration doesn’t exclude disputes that arose prior to the date of its acceptance of declaration

4.  It’s a matter that’s exclusively w/n j’n of domestic courts (of US); Court rejects

3. Ct upholds US preliminary objection that Swiss has not exhausted local remedies

Nicaragua v. US
Jurisdiction and Admissibility
(ICJ 1984)

Reciprocity



Legal certainty, expectations

· Nicaragua alleges that US was supporting military activities in Nicaragua.  US filed its application that it will not accept ICJ j’n over disputes in Central America.

Jurisdiction

· Need express consent for j’n.

· US says: ICJ is w/o j’n, bec dispute is in Central America – falls w/n notification.

· US made declaration of acceptance of compulsory j’nt of the Court in 1946.  Nicaragua says: US has to give 6-month notice to terminate declaration.  US would say: notification simply modifies the US declaration, it doesn’t terminate it.

· ICJ invokes the principle of reciprocity.  Nicaraguan declaration didn’t have a 6-month notice time limit.  US was entitled to rely on the absence of 6-month rule.

· States need to be in the same position vis-à-vis each other.  Why do we need equality of states for ICJ j’n – to insure that 2 states that may be in disputes are on the equal footing for ICJ – the principle of sovereign equality of states.

· Court: Reciprocity cannot be invoked in order to excuse departure form the terms of a State’s own declaration whatever its scope, limitations, or conditions.

· Court: the 6-month notice clause forms an imp integral party of US Declaration and it is a condition that must be complied with in case of either termination or modification.  Thus, the 1984 modification cannot override the obligation of the US to submit to the compulsory j’n of the Court vis-à-vis Nicaragua, a State accepting the same obligation.

Arg’nt: in effect, ICJ is imposing a 6-month req’nt on states that don’t have it, like Nicaragua.

· Principle of Int’l Law: legal certainty, expectations – you have to give reasonable time notice in all cir’ces.

· US: ICJ doesn’t have j’n – invokes proviso (c) to Declaration of 1946, which provides that US’s acceptance of compulsory j’n shall not extend to disputes arising under multilateral treaty, unless (1) all parties to the treaty affected by the decision are also parties to the case before the Court, or (2) US specifically agrees to j’n.  Nicaragua is alleging (1) violation of Treaty of Friendship and (2) violation of UN Charter, Art 24 – use of force: states may not use force except in self-defense.  ICJ: these objections are not of preliminary character.

Admissibility
· US says – there are other interested parties which are absent.  ICJ says – they can intervene if they want under Art 62 or 63 of ICJ Statute.

· Held: ag US – ICJ has admissibility and j’n.  ICJ knocks out US arg’nts w/r/t admissibility and j’n.  ICJ was biased ag US in finding j’n.  US doesn’t hold expansive view of j’n.

· Nicaragua says: US is violating customary int’l law by what it is doing in Nicaragua.  ICJ helds that US violated various norms of int’l law.

Article 38 of Statute of ICJ

When ICJ receives an application, it exercises Int’l Law:

a. treaties: int’l conventions, establishing rules expressly recognized by the contesting states

b. int’l custom, as evidence of general practice accepted as law

c. general principles of law recognized by civilized nations

d. judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means

Custom:

1. general state practice – what states actually do

2. opinio juris – accepted as law - belief by states that a certain form of conduct is required by int’l law – belief that what you do is done bec it’s required as a matter of int’l law.

Until there is a judicial determination, there will always be a q’n as to what constitutes customary int’l law.

Jus Cogens – peremptory norm of int’l law, from which a state cannot deviate even under a treaty.

Priority:

Bet 2 states – later treaty will prevail

W/r/t 3rd state/non-party to the treaty – earlier treaty will prevail

If the treaty modifies earlier custom – later treaty will replace it

W/r/t 3rd state – pre-existing custom will continue to be the norm

If earlier treaty, later custom – it depend

When interpreting a treaty, you may take into account customary int’l law and practice.

Necessary parties to Contentious Cases

Self-determination is recognized by state practice as a basic principle of int’l law, to which even status of jus cogens is attributed

Erga omnes – enforceability of norms of int’l law, the violation of which is deemed to be an offence not only ag the state directly affected by the breach, but also ag all members of the int’l community.  The principle of self-determination is an obligation erga omnes.

The East Timor Case (Portugal v. Australia)
(ICJ 1995)

Self-determination right to self-determination is an erga omnes right

Necessary party: ICJ cannot exercise j’n over the absent party w/o its consent when that party’s rights and obligations would thus constitute the very subject matter of the j’nt
· Australia entered into a treaty obligation w/Indonesia w/r/t Timor Gap – to jointly exploit resources of oil, gas, etc of Timor Gap.  Timor – former Portugese colony.  Portugal says: mere signing by Australia of treaty w/Indonesia is contrary to Int’l Law, bec Australia violated the rights of people of East Timor to self-determination over its natural resources, and also the rights of Portugal as the administering power w/r/t its responsibilities towards the people of East Timor.

· Australia challenges j’n and competence of ICJ: that Indonesia is not in court; it’s not only dispute bet Portugal and Australia, but also bet Portugal and Indonesia; you can’t separate actions of Indonesia and Australia; Indonesia is a necessary party to the proceedings.

· Why didn’t Portugal sue Indonesia?  Because Indonesia hasn’t accepted compulsory j’n of ICJ.

· ICJ: the Court is not necessarily prevented from adjudicating when the j’nt it is asked to give might affect the legal interests of a State which is not a party to the case.  That’s what the court held in Nauru v. Australia – there, the determination of responsibility of New Zealand or the UK is not a prerequisite for the determination of the responsibility of Australia.  But here: the effects of the j’nt requested by Portugal would amount to determination that Indonesia’s entry into and continued presence in East Timor are unlawful and that it doesn’t have the treaty-making power in matters relating to the continental shelf resources of East Timor.  Indonesia’s rights and obligations would thus constitute the very subject matter of such j’nt made in the absence of that State’s consent.  Such a j’nt would run directly counter to well-established principle of int’l law embodied in the Court’s statute that the Court can only exercise j’n over a State w/its consent.

· Held: for Australia – ICJ cannot exercise j’n: The Court cannot adjudicate on Portugal’s claim in the absence of Indonesia.

· Court: right to self-determination is an erga omnes right – the principle of self-determination of peoples has been recognized by the UN Charter and in the jurisprudence of the Court; but the erga omnes character of a norm and the rule of consent to j’nt are two different things.  So, erga omnes obligation doesn’t trump the necessary party req’nt.
· Erga omnes – obligation owed to whole int’l community.  Int’l law is a fabric of bilateral obligations; now – move away from bilateralism to multilateralism – state owed multilateral obligations to every c’ry in the world.  Self-determination of people – customary int’l law – obligation has a status of erga omnes.
· Dissent/Judge Weeramantry: the absence of Indonesia does not prevent the Court from considering Portugal’s claim.  The court’s opinion doesn’t examine the issue of duties flowing to Australia from the right to self-determination of the people of East Timor or from their right to permanent sovereignty over their natural resources.  It does not examne the impact of the Timor Gap Treaty upon their rights, nor the jus standi of Portugal to institute this action on behalf of the people of East Timor.

The Court’s Advisory J’n

The 1996 Nuclear Weapons Advisory Opinion (Article 65 of Statute of ICJ)

(Addressed to UN General Assembly, 1996)

· UN Charter, Article 96, Par. 1, 2 – Only int’l org’ns can ask for an advisory opinion (states can’t)

· J’nal conditions governing adv opinions re distinguishable bet General Assembly or Security Council (may request an adv opinion on any legal q’n) and other int’l org’ns (only on legal q’ns arising w/n the scope of their activities).  Adv opinions are not binding – authoritative.

· World Health Organization (ct rejected this request) and General Assembly asked for nukes adv opinion on legality of the use of nuclear weapons

· Nuclear states – ag opinion (US, UK, France).

· Issues

1. Admissibility and J’n

Whether adv opinion relates to a “legal question” w/n the meaning of Statute of the Court and UN Charter – yes (legal q’ns are those “framed in terms of law and raising problems of int’l law are by their very nature susceptible of a reply based on law and appear to be q’ns of a legal character).  Nuke states argued that it’s a polit q’n + motivation of bringing request was political objective.


2.  Conclusion/Dispositive – Par 105(2)(e)
2 competing interpretations: we can’t give an answer bec there are no facts or this is an area non liquet – there is no law

The Court found that there is neither in cust nor conventional law any specific authorization of the threat or use of nuclear weapons, but also no comprehensive and universal prohibition.  The main holding (by 7 votes to 7, but the President’s casting vote) is inconclusive, and the reasons give no answer to the q’n of when the use of nukes is actually to be considered legal or illegal.  Instead, the Court unanimously agreed tht there was an obligation to pursue in good faith and bring to a conclusion negotiations leading to nuclear disarmament under strict and effective int’l control.

“The threat or use of nuclear weapons would generally be contrary to the rules of int’l law applicable in armed conflict, and in particular the principles and rules of humanitarian law; However, in view of the current state of int’l law and of the elements of fact at its disposal, the Court cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would be at stake."

· Distinction:

jus ad bellum – law governing conditions in which state may use force int’ly

jus in bello – law governing conditions in which state actually carries out its operations – methods and means of warfare

This adv opinion opens the door for jus ad bellum trumping jus in bello

· Each of 14 judges gave separate opinion

Only 3 judges from US, UK, France: there are cir’ces in which use of nukes is lawful

Only 4 judges: it’s unlawful to use nukes

· Policy of deterrence: state practice includes it, but only 4 or 5 c’s actually used it – not custom – not opinio juris

· Desire of a very large section of the int’l com’ty toke by specific and express prohibition of the use of nukes, a sign step forward along the road to complete nuclear disarmament, but the still strong adherence to the practice of deterrence.

· Was Int’l Law strengthened or weakened by this opinion.  Sands – Court’s approach doesn’t undermine the fabric of int’l legal order.

UNIT III

Sources of Int’l Law: The Role of Custom and Treaty

How do you prove custom?

· 3 zones: (1) internal waters, (2) territorial sea, and (3) high seas (may be used freely by the ships of all nations

· Delimitation of continental shelf

· Freedom of states on the high seas – fund’l principle of int’l law: freedom of navigation, freedom to fish

· Then, limit of territorial j’n was 3 miles, but states discover valuable resources in the waters, fish, of seabed and subsoil (oil and gas) – tremendous econ incentive to extend territorial j’n beyond 3 miles

Truman Proclamation on Continental Shelf (1945)
· That US had the exclusive right to exploit the seabed and subsoil of the continental shelf off the coasts of the US.

· US is not claiming ownership of cont shelf, but extends its j’n beyond 3 miles – “the natural resources of the subsoil and seabed of cont shelf beneath the high seas but contiguous to the coasts of US as appertaining to the US, subject to its j’ and control” – sovereign rights in j’n – entitlement to regulate use.

Chile Declaration

· Instead of claiming cont shelf, it claimed sovereignty over the seabed and subsoil for a distance of 200 miles from its coast; and it also claimed sovereignty over the superadjacent waters and air space, which had been expressly excluded from US proclamation

· US objects to Chile declaration: sends diplomatic note and protests.  Why?  These are examples of state practice – if you failed to object, you’ll be deemed to have accepted it – acquiesced – could become customary int’l law; to preclude Chile from later saying that US has accepted in a possible dispute.  Failure to respond could give rise to estoppel or concretization of cust int’l law.  But only 20-25 states have financial ability to monitor these coming doc’s.

What would be the immediate effect if may states followed Chile and extended j’n up to 200 nautical miles

· Merchant shipping

· Air travel over the water

· Military shipping – military naval activities

· Transportation

· New delimitation disputes would arise

· Fishing (in the 1940-50s technology didn’t exist that allowed to go out far away, only last 20 years)

1958 Convention on Continental Shelf (C&T p. 531)

Art 6 Par 1
Where the same cont shelf is adjacent to 2 or more states opposite each other

1. the boundary of cont shelf shall be determined by agr’nt bet them

2. if no agr’nt, the boundary is the median line, every point of which is equidistant from the nearest points of the baselines from which the breadth of the territorial sea of each State is measured

Art 6 Par 2
Where the same cont shelf is adjacent to the territories of 2 adjacent states

1. agr’nt

2. if no agr’nt, and unless another boundary line is justified by special cir’ces, the boundary shall be determined by application of the principle of equidistance

1982 Convention on the Law of the Sea, Art 76-85 (C&T p. 584)

1982 Law of the Sea Convention

a.  came into force in 1994

b.  most of its provisions represent CIL

c.  grants coastal states sovereign rights over 200 miles of seabed (Art. 76, 77)

i.  no requirement shelf be physically part of land

ii.  if shelf is longer - state entitled to more


• maximum 350 miles

d.  establishes rule for “bays”: no more than 24-mile straight-line & larger than semi-circle OR “historic” bay (Article 10)

e.  US does not sign because of disagreements over deep seabed mining provisions

i.  established it was not permissible for country to appropriate all rights to deep seabed - divided by need; not ability to exploit

ii.  licensing needed for resources previously available to all

iii.  1994 Agreement changed to US view: first-come, first-serve (p. Docs-713)

iv.  other countries want US in because it means investments

f.  1994 Agreement altered a number of provisions

i.  US also gets guaranteed spot on committees with a veto (with Category One set-up)

ii.  did this violate expectations: 1982 Convention was negotiated as a package; no reservations possible





• already ratified by 60 countries

iii.  two regimes will probably exist (1982 & 1994) - which is applied is matter of custom

Exclusive Economic Zone (EEZ)

a.  established by 1982 Law of the Sea Convention out 200 miles (Articles 55, 56)

i.  US establishes on its own in 1983 proclamation mimicking language

b.  coastal shelf sovereign rights create EEZ on surface

c.  sovereign rights to explore and exploit natural resources

d.  other states retain freedom of high seas rights (Article 87)

e.  rationale: environmental protection

THEME: extension of coastal rights because coastal states have focused interest - opposition is diffuse

The North Sea Continental Shelf Cases (ICJ 1969)  To show custom: (1) state practice
Federal Republic of Germany v. Denmark


     (2) opinio juris

Federal Republic of Germany v. Netherlands
· The majority (formalistic approach) v. Dissent/Judge Lachs (more flexible approach)

· 3 countries adjacent to each other; disagreement as to how to delimit.  Ask ICJ what are the principles governing delimitation.

· Issue: whether 1958 Convention, Art 6 Par 2, is binding as customary int’l law

· If apply equidistance principle, Germany would get very little.  Denmark and Netherlands argue that Germany is bound to accept delimitation on equidistance principle, bec the use of this method is not a merely conventional obligation, but is a rule of customary int’l law, and so, is binding on Germany, even though it signed but didn’t ratify Convention.

· Factors that Court takes into account:

1. Is it intended to be a norm-creating rule, rule of general application

2. Int’l Law Commission elected by UN General Assembly (its task is to identify areas of int’l law that need attention and leg codification) – came up w/principle of equidistance; went to UN General Assembly – Was there enough consensus to adopt a Conventon.  Court held: Art 6 of 1958 was not sufficiently broadly accepted, and so, did not reflect cust int’l law in 1958.

3. It is now 1968.  Factors that Court takes into account whether treaty adopted in 1958 crystallized into cust int’l law

(1) State practice: how many states signed, ratified, referred to it in their legislations, applied it.

Reservations are permitted to be made to Art 6 – so, it’s a characteristic of purely conventional rules and obligations.


State practice has to be representative (not universal) – w/r/t geography, polit & econ context; sttes whose interests are esp affected

Court concludes: “State practice has to be extensive and virtually uniform in the sense of the provision invoked and should moreover have occurred in such a way as to show general recognition that a rule of law or legal obligation is involved”.  Held: state practice doesn’t show existence of cust int’l law w/r/t equidistance principle (for Germany).
(2) Opinio juris: Acts should amount to a settled practice, and also they must be carried out in such a way as be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.  Held: no evidence that states drew boundaries acc to principle of equidistance bec they felt legally compelled to draw them in this way by reason of a rule of cust law obliging them to do so (for Germany).
· Thus, the Parties are under no obligationto apply either the 1958 Convention or the equidistance method as a mandatory rule of cust int’l law, which it is not.

· Dissent/Judge Lachs: would include courtesy, tradition, convenience – more flexible tests in acc w/changing times

· Which approach is more appropriate today?

The 1st test for opinio juris – evidentiary difficulty of proving that states are acting out of sense of legal obligation – how do you prove belief – element of subjective view

Sands: the fact that prohibition on torture is put in the state Const’n doesn’t mean that state incorporated it in Cons’n bec it believes that it is required as a matter of it’l law.

The Fisheries Case – UK v. Norway

Norway – persistent objector
(ICJ 1951)

· UK: 10-mile rule is a rule of cust int’l law: you can only draw straight line across the bay.  Norway: no such cust int’l law

1.  Long time of Norway’s practice; no one contested that (French asked for explanation); Norway had objected to the 10-mile rule

Court: although 10-mile rule has been adopted by certain States both in their nat’l law and in their treaties and conventions, and although certain arbitral decisions have applied it as bet these States, other States have adopted a diff limit.  In any event the 10-mile rule is to be inapplicable as ag Norway bec she has always opposed any attempt to apply it to the Norwegian coast.

Norway is a persistent objector: if a state objects on consistent basis this rule of int’l law cannot be used ag that state.

2.  Whether Norway’s lines constitutes a practice that can be imposed by it on the UK.  Can UK challenge Norwegian practice?  Can other state?

· Court: UK should have objected earlier.  The French asked for an explanation.  UK doesn’t have excuse.

· Do other states know or could have known about the practice?

All states have systems of official publication.  Court: UK had actual knowledge of Norwegian practice.



Q’n: could a state that didn’t know be bound?  Newly ind’nt state? (UK – great naval power)

The test:

1. The notoriety of the facts,

2. the general toleration of the int’l com’ty (France asked for explanation and didn’t object – but is 1 state enough; how many c’s is sufficient evidence of general toleration?),

3. Great Britain’s position in the North Sea (she is a neighbor of Norway),

4. her own interest in the q’n, and

5. her prolonged abstention 

would in any case warrant Norway’s enforcement of her system ag the UK.

Does the rule bind, say, China?  Each case is determined on its own facts – not to draw general rules from isolated cases.

· Thus, UK is estopped from imposing 10-mile rule on Norway.

Innocent Passage for Warships: The Black Sea Affair (1986)

· Coastal state has sovereignty over its territorial waters.  But this sovereignty is not absolute – there are limits – other states have right of innocent passage.

· 1958 Convention on the Territorial Sea and Contiguous Zone, Art 14 onwards (C&T p. 524)

· 1982 Convention on the Law of the Sea, Art 17-21 (C&T p. 563)

Art 18 Meaning of Passage – continuous and expeditious

Art 19 Par 2 – when passage of foreign ship is considered to be prejudicial to the peace, good order or security of the coastal State


(c) any act of collecting info to the prejudice of the defense or security of the coastal state

· US refused to sign 1982 Convention; SU signed but not ratified

· Is SU right in saying that Art 19(2)(c) amounts to rule of cust int’l law?  Or is US right in saying that it doesn’t?  US can say – it’s innocent passage; SU can say – it’s not innocent passage – 2 US warships.  US – it’s our usual practice to proceed this way.  SU – the very presence of US warships is a violation.

Human Rights as Customary Law
· The movement away from the notion that int’l law is created by states: ind’ls can assert human rights under int’l law

· Regional instrument: European Convention on Human Rights of 1950 – mechanism for curing human rights violations

· 2 global instruments:

Int’l Covenant on Civil and Polit Rights of 1966

Int’l Covenant on Econ and Social Rights of 1966

· 1984 Convention on Prohibition on Torture

· Principle of Universalism: idea that human rights are of universal application – conflict w/idea of territorial sovereignty – that absent treaty provisions to the contrary, one state can’t interfere in affairs of another state

Pinochet and Filartiga – transformation of that rule

Filartiga v. Pena-Irala

The Alient Tort Statute
(2d Cir 1980)


The law of nations




Torture is prohibited by the law of nations
· Suit under US law for violation of human rights in Paraguay

· Tort claim

· P’s legal claim for j’n – Par 1350 of FRCP – the Alien Tort Statute: fed courts have original j’n over torts committed in violation of the law of nations or a treaty of the US, even if tort committed not in US.  (P lived in the US, D was illegally in the US, P sued D for torture that D committed in Paraguay.)

Under Par 1350 “the district courts shall have original j’n of any civil actin by an alien for a tort only, committed in violation of the law of nations or a treaty of the US.”  1350 alone doesn’t provide for j’n w/r/t D who is not w/n j’n.  2 elements have to be established under 1350 to prove its violation: (1) violation of the law of nations or (2) treaty of the US


Treaties cannot create obligations of 3rd states.

· Issue: whether the conduct alleged violates the law of nations.  Court decides – What is the law of nations?  The law of nations may be ascertained by cust int’l law + other sources of int’l law: works of jurists, general usage and practice of nations, or judicial decisions recognizing and enforcing that law.  Court: Whether or not torture is prohibited by the law of nations?
· Held: an act of torture committed by a state official ag one held in detention violates established norms of the int’l law of human rights, and hence the law of nations.
· Court starts w/works of jurists, then judicial opinions by the S.Ct, the usage of nations; concludes that torture is prohibited by the law of nations.

· The Universal Declaration of Human Rights based upon General Assembly Resolution of 1948 – not legally binding, but evidence that right to be free from torture is part of cust int’l law, evidence of state practice.

· The Declaration on the Protection of All Persons from Being Subjected to Torture
· The International Covenant on Civil and Polit Rights of 1966 – global convention that prohibited torture as of 1979; but US was not a party to it in 1979.  US wasn’t a party to any treaty that prohibited torture, but 2d Cir finds torture to be a violation of the law of nations as of 1979.

· 2d Cir – it’s a more flexible approach to cust int’l law than ICJ in Cont Shelf cases.  Greater willingness to dispense w/formal req’nts of state practice and finding it in int’l doc’nts/instruments today.

· Int’l law may have prohibited torture, but didn’t create the right to sue in a foreign state.  Is this a good thing that US decides a cae ag a Paraguayan official?  Proceedings in Paraguay were not concluded at the time of the US suit.  Policy concern for smaller c’s: that US and other powerful c’l will do it, but Paraguay will not do it ag us.

· What remedies could be available to Paraguay?  Go to ICJ, assuming there was j’n.

The Law of War as Customary Law

US v. von Leeb (High Command Case)

· Was tried in Nuernberg

1.  Applicability of the Hague Convention and the Geneva Convention as bet Germany and Russia (ratified Hague Convention).  Court: Art 6(b) of the Charter of Hague Convention which refers to laws and customs of war is recognized by all civilized nations and reflects cust int’l law – is binding on Germany (not party to conventions) ?

2. The use of prisoners of war for construction of fortifications – there should be no connection w/operations of war.  Here, the use of prisoners of war in dangerous areas is not criminal in its face, bec of uncertainty of int’l law on this matter

3. Certain provisions of Hague and Geneva Conventions do not express accepted usage and customs of war – provisions re: care and treatment of prisoners of war.  Such details can be binding only by int’l agr’nt.

Court: most of provisions of conventions express accepted views of civilized nations and are binding upon Germany and Ds on trial: (1) treatment of prisoners of war, (2) treatment of civilians w/n occupied territories ad spoliation and devastation of property therein, and (3) treatment of Red Army soldiers who, under Hague Convention, were lawful belligerents.

Zionism as Racism

Resolution of UN General Assembly of 1975: Zionism is a form of racism and racial discr’n

· Is it a rule of cust int’l law?  What do you need to know to make arg’nts whether it does or does not reflect cust int’l law

1. state practice: racism and racial discr’n are prohibited by states; dipolomatic st’nts by states objecting to zionism

2. opinio juris

· Is the mere fact of adoption of resolution sufficient?  Do you need to look at the votes – who voted for and against?  No definition of zionism in Resolution

· Why revocation of Resolution in 1991?  If revocation – no longer violation of cust int’l law?  Does it matter that Resolution existed for 16 years and now it’s gone?

UNIT IV

Treaties in Int’l Law (esp. Human Rights Treaties)

· A treaty is not hierarchically superior to cust int’l law, but in reality there is a tendency to focus on treaty law

· Diff treaties:

1. bilateral

2. regional – group of c’s in particular region defined geographically or polit economically

3. global agr’nts

4. treaties establishing int’l organs

Validity of a Treaty

The Panama Canal Treaty of 1903

· Newly ind’nt Panama bec party to the treaty.  Bet opening and conclusion of negotiations Panama bec independent.

· Law governing that treaty.  If dispute arose in 1999 – do you apply the law of 1999 or 1903?  If fund’l change of cir’ces – apply the law when the change occurred – 1903.

1.  Columbia refuses to allow US to build canal

2.  US foments uprising in Columbia to create country of Panama

3.  Panama government sends French investor as Representative to US

a.  had been driving force behind uprising

b.  agrees to sign agreement for canal - but rewrites it to favor US

4.  Panama ratifies treaty for canal before ratifying its constitution

5.  problems:

a.  circumstances have changed to point where agreement would now be in violation of international law because of inequality of treaty

b.  possible coercion of state or its representative

Interpretation of Treaties

Treaties can be adopted in 2 or more languages

US is not party to Vienna Convention on the Law of Treaties

Vienna Convention on the Law of Treaties, Art 31-33

Art 31(1):  Look to the text

good faith



ordinary meaning



context



object and purpose

Art 31(2)  Context:



text



preamble (not operational part of treaty – history, background), but can be used as aid to construction



annexes

Art 31(3)  Non-contextual, but relevant matters

(a) any subsequent agr’nt

(b) any subsequent practice closely related to customary law

(c) any relevant rules of int’l law applicable in relations bet the parties

In interpreting treaties, take into account other relevant rules, alternatively cust int’l law, rules of law of civilized nations

Art 32  Supplementary Means of Interpretation

You can go to supp means – preparatory works and cir’ces of adoption

1. to confirm meaning if ambiguity

2. to find another meaning if ambiguity

2 approaches: intent of drafters or contemporary context, values and understanding

In sum:

1.  Interpret in “good faith” in accordance with “object and purpose” of treaty (Art.31)

i.  look to treaty itself first


• include preamble and annexes

ii.  consider agreements related to treaty

iii.  consider context of treaty


• also subsequent agreements relating to interpretation

• also subsequent practice ( but do not want one party to change treaty by behavior)


• also relevant rules of international law

2.  Can also look to “supplementary means” (preparatory work, circumstances of conclusion) if Art. 31 analysis leads to result which is 1) ambiguous or 2) absurd (Art. 32)

Air France v. Saks (US S.Ct 1985)

· Interpretation of Art 17 of Warsaw Convention – definition of the word “accident” in the treaty; whether ear infection in the course of the flight constitutes “accident”

· J. O’Connor (not directly) looks at Articles 31-32.  Distinguish bet cause and effect – here, accident should case the injury (not that accident is the injury)

· Held: ag. P, for D/Air France

Approaches to Int’l Tribunals

GATT 1947/1994

· GATT replaced by WTO

· Article XI of Treaty: General Elimination of Quantitative Restrictions (p. IV-77A)

· Article XX: General Exceptions – “subject to req’nt that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination bet c’s where the same conditions prevail, or a disguised discr’n on int’l trade, nothing in this Agr’nt shall be construed to prevent the adoption or enforcement by an contracting party of measures…(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction w/restrictions on domestic production or consumption.”

The Shrimp/Turtle Case (WTO Appellate body 1998)
The words “exhaustible natural resources” must be read by a treaty interpreter in the light of contemporary concerns + Natural resources embrace both living and non-living resources.

· US introduces law (Section 609 of Public Law) – prohibition on import to US of shrimp from 4 Asian c’s, bec shrimp was caught in the manner which was turtle-unfriendly.  US and 4 Asian c’s are parties to GATT and WTO.

· Held: ag. US – US measures were contrary to Section XI of the GATT.

· 2 issues

1. do natural resources include living resources

2. do natural resources include resources living in all the world or just c’s producing shrimp

· Asian c’s: natural resources only include mineral resources.  In 1947 – what was the meaning of this provision?  No environmental law then; drafters had in mind non-living resources having econ value.

· Court: the words “exhaustible natural resources” must be read by a treaty interpreter in the light of contemporary concerns of the com’ty of nations about the protection and conservation of the environment.  Plus, from the perspective of the Preamble of WTO, the term “natural resources” is not static, but evolutionary (leg history of 1994 agr’nt).  Therefore, natural resources embrace both living and non-living resources.

· Sea turtles – highly migratory.  Is it legitimate for US to take conservation measures w/r/t resources in territorial waters of other states?  Court – there is sufficient nexus bet turtles and US, but left q’nt of j’n open.

· Court also found: sea turtles constitute “exhaustible natural resources” for purposes of art XX(g) of the GATT 1994.

· It’s the 1st time in int’l law that int’l tribunal recognized the right of one state to preserve resources living in another state.

· Small developing c’s v. US: US is the biggest single polluter in the world.  Arguable, a small c’ry can restrict US energy supply bec US production of energy limts natural resources (composition of the Court – very important).

· Court held: it is not acceptable, in int’l trade relations, for one WTO Member to use an economic embargo to require other Members to adopt essentiallly the same comprehensive regulatory program, to achieve a certain policy goal, as that in force w/n that Member’s territory, w/o taking into c’n diff conditions which may occur in the territories of those other Members.  Here – discrimination on the part of US – it didn’t negotiate w/some c’s, didn’t certify them.  Thus, exception w/n Art XX(g), but US violates introduction – yes, unjustifiable and arbitrary discr’n.
Breach of Treaty and State Responsibility

Int’l law has 2 kinds of obligations:

1. primary obligations – rules of conduct (state must/must not choose to do this/that w/r/t, say, use of force)

2. secondary rules – define characterization and consequences of breach of primary rules – law of state responsibility

In each case:


first, identify what is the primary rule


second, secondary rule – whether there has been a breach of int’l obligation and what the consequences are
Use interpretation techniques on primary rule, then on secondary rule if necessary.

1. The law of treaties
Vienna Convention on the Law of Treaties – doesn’t have full assessment of consequences of breach of treaty (see notes p.46)

Art 61, 62, 70, 72


US – not a party, but its provisions represent customary int’l law

Damages – tort – restore the status quo

Termination and Suspension of treaties

Art 60 Material breach of treaty: party can terminate or suspend bilateral treaty, or suspend or terminate multilateral vis-à-vis breaching party, or among all of them, or the effect of their breach is to liberate us from our obligation (Arms Control Treaties)

1. a material breach of a bilateral treaty by one of the parties entitles theother to invoke the breach as a ground for terminating the treaty or suspending its operation in whole or in part

2. a material breach of a multilateral treaty by one of the parties... (see p. 66 of C&T)

Art 60 Par 3 – material breach defined

(a) a repudiation of the treaty not sanctioned by the present Convention; or

(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty

If not material breach and so can’t terminate or suspend, can be other remedies

Art 60 Par 5: excludes possibilities of suspension or termination when breach of provision for protection of human person; aim – to prevent reprisals ag ind’ls for breach of states

Art 61  Supervening Impossibility of Performance – can excuse performance

Art 62  Fundamental Change of Cir’ces – attempt to codify long-standing cust int’l law – freedom to get out of treaties when change of cir’ces – doctrine rebus sic stantibus (things standing as they are)


Simply general change of cir-ces is not sufficient, has to affect treaty provisions + can’t invoke if changes results from your own breach + no fund’l change w/r/t boundaries (priority is given to stability of boundaries)

Art 64  Treaty is cancelled if violates jus cogens

Not mentioned in Vienna Convention – remedies for breach other than suspension or termination

· those provided by the treaty itself

· material and non-material breach can result in damages
· restitutio ad integrum – the breaching state has to recreate sit’n as it was before the breach – tort damages

· tort damages – restore status qup anti v. K damages – expectation interest – put P in position he would have been had K been properly performed

· Should law of treaties deal w/expectation interest or just focus on restoration of status quo

· Default rule – tort damages, but in specific cases – can be expectation damages (In’t Law hasn’t developed expectation damages)

· States are unwilling to pay damages, even more future damages, rather than restoration for the past

· If K bet corp and another state – different – damages should include loss of profits under the K (takes from common K law)

· The party who is the victim may choose to waive its right to terminate or suspend, and it can still get the damages; but it can’t carry on the treaty for a year, and then terminate

· If victim chooses not to terminate the treaty, but breaches treaty in response: if you breach – you create the right in another state, so you can’t respond to breach by breaching, if you affirmed the treaty, bec they can claim ag you

· Victim can take countermeasures, and then it has not liability for damages that its countermeasures do

2. The law of state responsibility – general law about int’l obligations

International Law Commission (ILC) – Draft Articles on State Responsibility (see notes p. 49 + IV-85A)

Art 25, 26  When does breach of int’l obligation occur

Chapter IV  When one state aides another to commit a wrongful act

Chapter V- Important- Circumstances precluding wrongfulness: these are not simply excuses, but fund’l defenses which make conduct not wrong if they apply

Art 29  Consent – but not w/r/t breach of jus cogens norm

Art 30  Countermeasures – If a state is a victim of illegal act, it can respond by taking an illegal act, but it’s not illegal bec of prior illegal act by perpetrator - reprisal

Reprisal – an act which would have been illegal, but is not bec of prior illegality

Retorsion – act which is unfriendly, but not prima facie illegal (like in diplomatic relations)

Countermeasures have to be necessary: 

when other means are not reasonably available

victim shoud first ask perpetrator to stop

they have to be proportionate (not massive response to minor illegality)

Use of Force is not allowed as a countermeasure unless ther has bee illegal use of force ag you (to limit use of force in int’l relations

Art 31  Force Majeure
Art 32  Distress
Art 33  Necessity (historically used by states to get out of obligations when they had bigger interests at stake – to limit that; balancing the interests)

Art 34  Self-defense
Rainbow Warrior Case (New Zealand v. France)
Breach of law of treaty + state responsibility
(France-New Zealand Arbitration Tribunal 1990)

· France demanded the release of the 2 French agents; 2 agents sentenced to 10 years imprisonment.  Deal bet France and New Zealand.  2 c’s requested Sec-Gen of UN to arbitrate – binding ruling – Agr’nt in the form of exchange of letters.

· What is the int’l obligation that France breached? – breach of bilateral agr’nt

What is the primary obligation?  Has there been a breach of int’l obligation prima facie?  Yes.

· First, interpret what the primary obligation is from the text of the treaty.  2 views of what the treaty might mean from the text

1. literal – agents have to be on the French military base in the Pacific for 3 years

2. literal, but New Zealand’s consent should not be unreasonably withheld.

· Here, we’ve got the primary rule and the prima facie breach of primary rule.

· Secondary rule: France says that we should invoke the law of state responsibility – that the law of breach is not confined to breach of law of treaties, that they should be cumulative: law of treaties and law of state responsibility, which operates as a defense to breach of law of treaty.
· Tribunal applies the law of state responsibility also.  France argued that even though its actions had not been in strict accordance w/agr’nt, its’ int’l responsibility was not engaged bec int’l law of state responsibility recognized notions of force majeure and distress which exonerated France.

· Court: both customary int’l law and the law of state responsibility are relevant.

W/r/t force majeure– no, bec it’s applied only when cir’ces rendered compliance by state w/int’l obligation impossible, not merely more difficult or burdensome, as here

W/r/t distress – yes, as to one agent bec of health problems, but breach when didn’t return him.

Absolute breach w/r/t the other agent.

· Held: France’s violation of agr’nt caused non-material damage to New Zealandmoral, political and legal nature.  Establish Fr-NZ fund; Fr should make initial contribution of $2 million to that fund (Fr wouldn’t honor award and send those agents back) – court wanted to settle the dispute.

In sum:

A.  3 elements of treaties in Vienna Convention on Treaties (Article 2)

1.  only agreements between states

a.  can be agreements with international organizations (with EC, UN, etc.)

i.  separate Vienna Convention deals with such agreements

b.  can be agreements with organizations not quite states (Palestinian Authority)

i.  can conclude treaties if states recognize they have such power

2.  only written agreements

a.  with oral arguments: hard to tell intent & obvious evidentiary problems

3.  only if governed by international law 

a.  distinguishes commercial contracts

B.  ratification of a treaty

1.  normally not binding when signed - must be ratified also

a.  but signing creates obligations under Article 18 of Vienna Convention

i.  will “refrain from acts which would defeat the object and purpose of a treaty” unless state makes clear it does not intend to ratify

2.  ratification governed by internal constitutional law

a.  in US: President with advice & consent of 2/3 of the Senate

3.  in international law term ratification comes when correct person deposits correct approval from ratifying process

a.  directly to other country if bilateral & into depository if multilateral

4.  treaty is merely in provisional application until it collects the minimum number of ratifying states set in its terms (Article 25)

C.  Treaties in International Law
1.  treaty creates international law which will be enforced

2.  treaties take the place of an international government

3.  relationship between international law and treaties

a.  treaties are legally binding (pact sunct servanda) only because this is CIL

b.  treaties interpreted in light of CIL

c.  CIL may at times supersede treaties

4.  three types of treaties

a.  international contract (commercial)

b.  international legislation - formulate rules relating to patterns of behavior among states

c.  international constitution - may set the legal foundation for an international body

5.  no unilateral treaties - but proclamation may become legally binding

a.  French proclamation regarding testing in the Nuclear Tests cases declared by ICJ to create a legal obligation

D.  Invalid Treaties

1.  Article 46-53 of Vienna Convention on the Law of Treaties

a.  enacted in method violative of internal parliamentary procedure (Art. 46)

i.  must be obvious to other parties to avoid the use of this clause as escape hatch

b.  Error relating to a fact or situation which was assumed by that State to exist and is an essential basis of consent (Art. 48)

c.  Fraud: state is induced to complete treaty based on fraudulent conduct of another negotiating state (Art. 49)

d.  Corruption of a Representative of a State: if consent procured through the corruption of its representative directly or indirectly by another negotiating state (Art. 50) (e.g. Panama Canal)

e.  Coercion of a Representative of a State: consent procured through coercion of its representative (Art. 51)  (e.g. Baltic states in USSR)

f.  Coercion of a State by the Threat or Use of Force in violation of the principles of international law (Art. 52)  (post-WW II treaties legal because within international law)

i.  does not include economic force

g.  Conflicts with Preemptory Norm of General International Law (Jus Cogens) (Art. 53)

2.  must not allow too many escape hatches from treaties

a.  states have interest in receiving benefit and building trust (“critical commitment”)

i.  promises by strong states less “critical” because they can not be forced to take action by other parties in treaty

• US bases treaties in domestic law to involve Congress and court in compliance
E.  Termination and Suspension of Treaties

1.  Article 54-64 of the Vienna Convention on the Law of Treaties

a.  implied limit even on unlimited treaties if unforeseen fundamental change in situation (Article  62)  (Rebus Sic Stantibus)

i.  idea was questioned by ILC

• should have provided for this if wanted and probably would have had different escape hatch

• led to concern states can back out

• US is concerned states will have too much freedom to back out without an organization to over-see such claims (p. IV-13)

ii.  ILC created objective standard in Article 62 to assuage fears


• may not terminate boundary treaties

• may not terminate if fundamental change is result of party backing out of any treaty

• ICJ saw no fundamental change in Danube River Dam project after Communist era ended

• Article 33 of UN Charter provides some oversight as per US fear

Applying the Law of Treaties: Human Rights Treaties

· Form is an exchange of obligations, but purpose is to make sure states adhere to human rights obligation – to transform domestic conduct.

· Difference in structure: in a typical bilateral treaty, principle of reciprocity and opposability – state B ahs a claim which is opposable to state A; in a human rights treaty – claim of ind’l victim ag the state (doesn’t necessarily implicate another state)

· To set up institution in the middle which will supervise states (rather than have other states do that)

ICCPR (International Covenant on Civil and Political Rights) of 1966

· 144 or more state parties

· Established Human Rights Committee
1. receive reports from state parties about their compliance

2. issue general comments

3. has competence to receive complaints from one state to another; but state has to accept it – US is party
4. has power to receive complaints from ind’ls, but only operates if state accepted the First Optional Protocol to the ICCPR – US is not a party
Ask 2 questions

(1) Is this complaint about violation of rights specified in the Covenant
(2) Has complaining person exhausted all domestic remedies – you can only go to the Committee if no reasonable remedy in the state

· Human Rights Committee is part of the UN system, but it is a treaty body – deals with this treaty
Orthodox view – Human Rights Committee is not a court

In sum:

a.  part of “International Bill of Rights”: ICCPR (1966), UDHR (1948), ICESR (1966)

b.  set up UN Human Rights Committee

i.  members meet as individuals rather than state representatives

ii.  all members must submit state reports

c.  Article 41: state v. state complaints (not utilized due to politics)

d.  individual complaints more important: power derived from 1st optional protocol

i.  state must submit to allowing complaint to  be filed

e.  Committee issues “final views” (not judicial judgments)

i.  have been highly persuasive

ii.  have been taken account of in domestic decisions

f.  covenant contains a number of substantive rights

i.  Part III (Article 6-27)

Lovelace v. Canada

Human Rights Committee 1981

· Indian woman lost entitlement to live in reservation bec married non-Indian, then divorced, and wants to go back to reservation

· All domestic remedies exhausted – S.Ct of Canada already decided that it will not get involved in Canadian Indian Act

· P applies to Human Rights Committee – brings case ag Canada: that Indian Act discriminates on the grounds of sex bec men do not get expelled from the tribe and violates the Covenant.  Committee doesn’t strike it as sex discrimination.

· Committee finds for Lovelace: there is violation by Canada of Article 27 of ICCPR – w/r/t rights of ethnic, religious or linguistic minorities to enjoy their own culture, to profess and practice their own religion, or to use their own language.

· Canada actually wants to lose this case and comply w/human rights.

Reservations to Human Rights Treaties

Law about Reservations – struggle bet sovereignty, freedom of states and int’l law, centralized decision-making and control – Int’l organizations

Int’l supervisory institutions v. state parties to treaties

· Reservation: state wants to limit its acceptance; wants modification

· Vienna Convention: if reservation w/r/t int’l inst’n – organization itself has to accept or reject reservation (Art 20(3) of Vienna Convention)

· Some move away from consenting, K-tual model; treaties as lawmaking instruments – legislative role

· Point of Human Rights treaties – by using the form of a treaty to protect human rights

a.  bilateral treaty: fairly straightforward

i.  RULE: where treaty is silent the non-reserving state approves or declines

b.  multilateral treaty: raises a number of issues

i.  obviously no question if reservation is expressly allowed

ii.  old rule: reserving state would not be party unless all other states accept it





• notion of the integrity of the convention as adopted




• ICJ: no prohibition in international law against reservations

iii.  if reservations not expressly allowed look to other factors (ICJ opinion below)

• its character; its purpose; its provisions; its mode of preparation and adoption

• an absence of provision for reservations does not imply prohibition

iv.  RULE: reservations must be compatible with the object and purpose of the convention (ICJ opinion below) (p. IV-122)





• ICJ: sovereignty does not allow unlimited reservations

c.  human rights treaties raise additional problems

i.  not traditional promises between states - here the treaty affects the populace

Vienna Convention on the Law of Treaties Art 19-21

· Vienna Convention seems to codify this ICJ decision

· Not clear if one state accepts and another doesn’t – not resolved in Vienna Convention

· Art 19 – you can’t make a reservation that is contrary to object and purpose of treaty

· Art 21 – effects of reservations established under Art 19; thus - Art 21 might apply only to reservations that are not contrary to object and purpose of the treaty

· Art 20 – Acceptance of and Objection to Reservations

· If Vienna Convention is silent as to reservations that are contrary to object and purpose, Human Rights Committee can strike them down; but if it covers those reservations, Human Rights Committee has less freedom

ICJ advisory opinion on Reservations to the Convention on Genocide

· A lot of states wanted to make a reservation to Art 9 that allows any state to go to ICJ alleging genocide in another state – to protect themselves from being subject to 3rd arty adjudication

· We want both robustness and universality

· We can’t allow reservations to undermine the point of treaty, but we also don’t want to exclude states from the treaty

· Test of ICJ: Reservation is permissible if it is not contrary to the object and purpose of the treaty; if it’s contrary, reservation is not permissible

· Who will decide if reservation is contrary to object and purpose of treaty – 3rd party body, such as ICJ

· Acceptance can be express or tacit by silence

Case 1  What is the effect of reservation to multilateral treaty that is made by 1 state and is accepted by other state parties?


Treaty is in force, but state that has made the reservation is not bound as to that reservation vis-à-vis other parties; they can’t claim it ag reserving state, but reservation doesn’t apply as among themselves – reservation applies reciprocally as bet reserving state and all others

Case 2  If other states object to reservation, but do not argue that it is contrary to object and purpose of the treaty?

Treaty is in force (states just made polit statement that we don’t think you should make the reservation, but we’d rather have you in the treaty) – same result as in case 1

Case 3  If reservation is contrary to object and purpose of the treaty?


Reserving state is not party to the treaty – states do not accept the reservation

i.  can a reserving state be a party if its reservation is objected to by some members? (i.e. are reservations allowed?)

• party to convention if reservation keeps spirit of object and purpose of convention

• Genocide Convention has reason for flexibility: its universal character envisions extensive participation

• because Convention adopted by majority vote - more necessary for States to make reservations

• states gave tacit assent to reservations

• comments on draft indicate it was known reservations may be included

• certain governments announced they could only ratify or sign subject to reservations





• no individual interest here for states - merely have a common interest

ii.  what is the effect of the reservation between the reserving state and the parties which object to it

• if party feels reservation is incompatible with object and purpose of convention it can consider that state not a party

• individual states determine for their own purposes who is a party - in effect this affects only the relationship between these two states

• no evidence at all the authors intended States needed assent of others to make reservations

• objecting state can bring a suit under Article IX of the Convention

• treaty may be applied between reserving state and objecting state without clause affected by reservation

iii.  what if the objection to the reservation is made by a signatory which has not yet ratified?

• those not full members may object to reservation because have right to be members but legal effect accrues only upon ratification

iv.  what if the objection to the reservation is made by a state entitled to sign which has not done so?

• right to make provisional objection has accrued - but this objection has no legal effect

• reserving state has notice legal objection may be coming

v.  paradox: important that all nations be part of Genocide Convention, BUT equally important the purpose is not undermined

e.  ICJ: reservations do not bind other states: no state may be bound without its consent

f.  ICJ: no state is allowed to frustrate or impair the purpose of a treaty by its reservation

g.  Article 19 of Vienna Convention utilized language from the ICJ opinion

h.  reciprocity principle applies to treaty reservations

US Reservations to the ICCPR


US wasn’t party to ICCPR for a long time; Carter changed US position w/r/t Human Rights Treaties – US ratified this treaty and others, but w/reservations

1. Free speech (Art 20); most states accept US reservation – US nat’l law w/r/t free speech (broader than ICCPR)

2. Capital Punishment (Art 6); US has right to impose cap punishment on any person, including juveniles, except pregnant women; Covenant accepts death penalty, but US accepts very little of restrictions on that

3. Cruel and unusual punishment; US accepts only what’s in Const’n

US agrees to Covenant only if it means no changes to domestic law, US Const’n – that’s very repugnant to the idea of ind’nt int’l obligations under int’l treaty

i.  President made all reservations because otherwise would not get through Senate

ii.  most well-received: Article 20


• treaty more restrictive than US Constitution

• reservation worded so that US retained right in future to determine what free speech is guaranteed

iii.  most poorly-received: Article 6


• US retained right to use death penalty on minors

• seen by many as essential to object and purpose of treaty - rejection of this is rejection of whole (Sweden for one)

• HRC has already compromised by allowing death penalty at all

General Comment 24 of HRC on Reservations to ICCPR


HRC wants to decide this to reduce the role of state parties in accepting or rejecting reservations and to increase the role of HRC to do it – as a trustee, on behalf of ind’ls; HRC wants to expand its role by interpreting Vienna Convention, which is silent about this


HRC: if reservation is invalid – strike reservation, and state will be bound by treaty – i.e. state will be bound by more than it agreed to

i.  fewer reservations allowed in human rights treaties

• human rights treaties are not exchange of promises between nations - but promise to the citizenry

ii.  Committee is one to decide whether the reservation destroys the object and purpose of the treaty

• unimportant if no objections to reservation due to set-up of human rights treaty

• HRC not given this power expressly

• number of states support this as HRC acting as agent of states

iii.  reservations to Covenant are severable: entire Covenant operative without the reservation





• HRC not given this power expressly

iv.  provisions which are CIL can not be subject of reservations





• CIL is unclear - arguable formulation in Covenant is actually CIL

• perhaps would be better to say no reservations to jus cogens because states can contract out of CIL

• over-rules a state’s right to be persistent objector to CIL

v.  certain rights are non-derogable - this is not subject to reservation (Article 4 lists those that are derogable)

• derogation: temporary emergency prevents state from accepting clause (state of exception)

• limited period of time

i.  framework for guaranteeing rights not subject to reservation

ii.  Committee’s role under the Covenant is not subject to reservation

iii.  may not make reservation which would make ineffective any provision which would require a change in national law

US Response to General Comment 24


It is for other state parties to determine whether they accept the reservation, whether the reserving state is a party to the treaty; it is not for Human Rights Committee to determine

i.  Comment 24 gives HRC interpretive powers outside international law and the Vienna Convention

ii.  international law does not bar reservations which contravene CIL

iii.  going too far in finding that any reservation contravenes object and purpose

iv.  HRC labeled as CIL things that are not

v.  where domestic law protects rights - no need for Covenant to provide private right of action

vi.  can not have severability

UK Response to General Comment 24

i.  can’t make special rules for human rights treaties - need apply rules in Vienna Convention

ii.  doubt that international law bars reservations which contravene CIL

iii.  for HRC to have power it assumes requires amendment to Covenant


• need judicial process - not HRC fiat

iv.  must strike whole reserved section rather than make the reservation severable

Range of response to unacceptable reservations
i.  severabilty - strike reservation and apply entire covenant against reserving state

• HRC’s position





• deters states from signing treaties

• approach taken by European Court of Human Rights in Belios v. Switzerland – strike out Swill reservation and treat Swiss as if it never made a reservation

• ILC has concluded preponderant view is HRC does not have this power (although ECHR does b/c of its charter)

ii.  integrity of convention as adopted - keep whole convention and reserving state is not a party

iii.  keep reservations - allows negotiation to remove later

iv.  state is party with entire section subject to reservation stricken

Derogations in Human Rights Treaties

a.  need outside review to substantiate claim (EHCR)

i.  Margin of Appreciation: Court does not know as much about situation as country

b.  emergency officially proclaimed

Brogan v. UK (ECHR 1988)

Margin of Appreciation; Derogation
· Challenge to British policy of detention for more than 7 days; prison w/o trial – technique of totalitarian states – dangerous threat to democracy

· Challenge – Art 5 Par 1(c) of European Convention.  Court – no violation of Art 5 – “no reason to believe that police investigation was not in good faith”.

· Whether court has given Britain the margin of appreciation: int’l body – Eur Court of Human Rights – has to allow a state a margin to act on its own.  Court may say that state acted w/n the margin, thus, no violation of Convention, even if court disagrees and thinks that people should not be detained.  Here, Court doesn’t adopt margin of appreciation, but still finds no violation of Art 5 of Convention – but Court implies that it is bec of Irish terrorism.  But what if no terrorism – would the Court have come to the same decision?

· Court finds violation by Britain of Art 5(3) – period of detention is too long, persons arrested under Art 5(1)(c) should be brought “promptly” before the judge.

· Britain then files derogation under Art 15: when there is an emergency, the state can step out of obligation to cope with emergency.  Thus, there is a breach of some right; state has to give notice; there has to be reasonable relationship bet emergency and derogation.  Some rights are not derogable at all, e. g. torture.  There has to be some scrutiny, while still allowing g’nt to function.

i.  UK had not derogated the European Convention on Human Rights

ii.  UK passed law allowing arrest without warrant and detention due to terrorist acts

iii.  UK not in violation of 5(1) - arrest without intent to bring before judge





• mainly based on state of terrorism (margin of appreciation)

iv.  UK found in violation of Article 5(3) of ECHR requiring “prompt” appearance before judge


• determined object and purpose of Article 5(3)


• considered range of interpretation of “prompt” based on French text


• Article 5(3) too central to treaty to allow much latitude

v.  dissenting opinions: utilize margin of appreciation & weigh rights against good of people

vi.  UK later got derogation

Interpreting Human Rights Instruments

Gay rights

Norris v. Ireland (ECHR 1989)
Art 8 of European Human Rights Convention
· Art 8 of European Human Rights Convention – Right to Respect for Private and Family Life; Par 1 defines the rights prima facie; Par 2 allows exceptions (usual structure)

· Court finds: P wasn’t prosecuted, but still there is a breach, bec law invades personal rights + Irish law – prima facie violation of Convention Art 8 Par 1

· Can g’nt justify this law on moral grounds?  Court balances state interests ag private rights to decide if this law/measure is necessary to democratic society.  Look at other European dem societies – these other states dropped prohibitions; Court – you should look at values now, at the time of deciding this case

· Polit element - Court wants to give Irish polit system (traditional Catholic society) a push

· Margin of appreciation: Court – the present case concerns a most intimate aspect of private life, so there must exist particularly serious reasons before interferences on the part of public authorities can be legitimate for purposes of Par 2 of Art 8.

i.  implicit threat of prosecution for his homosexuality

ii.  ECHR: Ireland may not reject ECHR in favor of Constitution

iii.  ¶ 2 of Article 8 interference with private life


• IS “in accordance with the law” (legislation in question)


• IS an aim legitimate under the paragraph (protection of morals)

• NOT “necessary in a democratic society”

• no “pressing social need”

iv.  relevant that increasing tolerance in EU for homosexuality (look at wider community rather than Ireland)

v.  lack of proportionality between legitimate objective and the penal sanctions it receives

contrast with Bowers v. Hardwick (US S.Ct 1986)

Georgia state ag sodomy – const’l


• Norris is forward-looking: decriminalization occurred in many states


• Bowers looks back: still a crime in many states


• US can not decide if homosexuals are a category - Norris doesn’t care

Toonen v. Australia (UN HRC 1994)

Art 17 of ICCPR
· Very analogous to the Irish sit’n – it’s not necessary for Australia to have these laws; but diff from European Court of Human Rights.

· Focus on Art 17 of ICCPR – arbitrary or unlawful interference w/privacy; idea of law being arbitrary – unreasonable interference; define Australian benchmark for reasonableness; to avoid the problem of setting the global standard – reasonableness in Australian context - bec different standards may held in different countries

· This is really not case ag Australia, but ag Tasmania (state in federal structure) – fed gov’nt wants to end criminalization of gay conduct, but doesn’t have the right to end state law.  But ind’l claim is ag Australia – can’t be ag Tasmania – to push the end of this law.  But what would Tasmania think – is it proper for fed g’nt that it supposed to represent it in int’l proceedings, to argue ag this state? + this int’l authority is unelected

· Committee bases its analysis on Australian domestic moral values + takes into account global values

Gay rights in the military case (ECHR)

· Yes, violation of Art 8 of Eur Convention on Human Rights

· Britain argues: Art 8 Par 2 – military/nat’l security requires us to maintain this prohibition ag gays in the military

· Ordinarily, Nat’l Security is afforded wide margin of appreciation

· Other states stopped the exclusion – influenced the court

· Court: hostility of other members of the service is the real reason for these laws – discrimination ag gay people in the military.  Should US S.Ct do the same thing? (arg’nt – Const’nal difficulties)

· British g’nt accepted the decision right away – int’l law has been received into nat’l.

The Extent of State Duties in Human Rights Treaties

THERE IS NO DUTY TO EXTRADITE IN THE ABSENCE OF A TREATY

Soering v. UK (ECHR 1989)

Art 3 of European Convention on Human Rights
· Soering (German national) was sought by Virginia prosecutors; they asked US g’nt to ask Britain for Soering’s extradition; Soering went to ECHR

· Was UK violating Art 3 of European Convention on Human Rights – Prohibition of torture and inhuman or degrading treatment or punishment – no, but Court: Art 3 would be breached if UK extradited Soering to US – sending him to a place where his Art 3 rights would be violated by state not party to Convention (high risk of death penalty)

· States are not allowed to send anybody to state where they’ll be subjected to torture, whether person is in the 1st state legally or illegally

· Here, balance bet 2 competing interests – protection of human rights and extrajurisdictional issues: whether there are some rights (right to life, ag torture) that are so fund’l that they should be protected ag 3rd states outside the j’n; Court – tradeoff – bec this Convention is protecting human rights, it should be interpreted broadly ag UK – so violation by UK (not US)

· Does conduct of Virginia involve violation of Art 3?  Is it inhuman or degrading treatment or punishment? – yes, death row phenomenon

· Factors: age (18), mental state, pos’ty that he be subj to trial in Germany instead

· It is not right to life q’n, bec Convention does not prohibit death penalty – here, collateral attack on death penalty under Art 3 – aggregate process before execution

· Fund disagr’nt bet Europe and US w/r/t death penalty

· Britain can’t say to US that it wouldn’t extradite Soering unless US won’t impose death penalty on him – reciprocity: Br are concerned about US sending IRA terrorists back to UK

i.  would UK violate its commitments by extraditing to US - a country not party to human rights conventions and with the death penalty?

ii.  no prohibition of death penalty in ECHR, but death row phenomenon would violate Article 3 of ECHR

iii.  UK has strong interest in not undermining extradition


• IRA bombers in US

iv.  ECHR willing to overrule express extradition treaty (none exists here)

v.  Kingsbury: this may just be collateral attack on death penalty


• no violation or victim (yet)

Treaties in US Law

1.

1.  power of President to make treaties with advice and consent of 2/3 of Senate (Art II of Const’n)

2.  President makes treaty for entire country

a.  states cannot make treaties

i.  can outlaw trade with (South Africa) on state level, some border states have trade agreements

3.  Supremacy Clause places treaties on equal footing with laws as supreme law of the land (below Constitution)

a.  both law and treaty could over-ride other

b.  but  see Diggs v. Schultz and United States v. PLO
Art II is not the only way that US can make int’l agr’nts – 3 diff ways

1. Art II

2. Congressional-executive agr’nts – agr’nts made by joint authority of President and Congress: made by President + approved by simple majority of both Senate and House of rep’s (like trade agr’nts)

3. Presidential executive agr’nts – President can make his own agr’nts

· Refusal by Senate to recognize the League of Nations Covenant – whether relying on 2/3 of Senate might be a mistake.  After WWII, Rosevelt + Truman – congressional-executive agr’nt, submitted to both Senate and House.

· NAFTA – congressional-executive agr’nt.

Self-Executing v. Non-Self-Executing Treaties

Non-self-executing treaties require an act of Congress to carry out the int’l obligation

A treaty becomes part of US law under the supremacy clause, only if it is self-executing (w/o any legislative intervention the Executive and the courts will accord to claimants the benefits promised by US)

· It doesn’t override Const’n

· It could prevail over earlier statute, but could be overridden by later statute

· It prevails over state law

1st question: is this a self-executing agr’nt – decide using caselaw; judiciary makes the decision

if not, it doesn’t have direct effect on US law, but it is still int’l agr’nt

if yes, it has effect on US law by virtue of Supremacy clause

· ICCPR, WTO agr’nts – Congress explicitly said not to make them self-executing – to depend on US law rather than on int’l principles

Self-executing treaties become law without an act of ratification by Congress

a.  whether a treaty is self-executing or not is ordinarily domestic question for Executive

i.  will he execute the treaty or seek implementation by Congress?

b.  when giving advice and consent Senate can specify

c.  courts attempt to interpret based on treaty - but often not clear

i.  NATO clearly says the US will not be automatically drawn into any armed conflict

ii.  is it possible to be self-executing?





• does it require allocation of money (not self-executing)

• does it have such specificity that it is able to be enacted without clarification?

• does it create private rights? (if so then self-executing)

iii.  are other remedies available if not self-executing?

d.  still has some relevance in US law if not self-executing

Some international commitments are made which are not Article II “treaties” in the Constitution

a.  these also rise to level of law of the land (unclear for “sole” executive agreement)

b.  Congressional-Executive Agreement
i.  President seeks approval of an agreement by joint resolution of both  houses of Congress instead of 2/3 of Senate only


• only need simple majorities


• either by prior approval or after the fact

ii.  Fast-Track Procedures: Congress first limits its own powers and allows President to negotiate treaties with foreign countries (with certain caveats) while consulting with Congress


• Congress agrees not to change - merely vote up or down

iii.  concept is President and Congress together have all sovereign power of the state

iv.  benefits


• eliminates veto of 1/3 plus one in Senate


• involves the House of Reps.


• assures approval of Congress if any funding needed

v.  eliminates concern of “self-executing” treaty

“Sole” Executive Agreement
i.  possibly within Executive power to make “sole” agreements related to treaties which have been approved (implied consent OR taking care treaty is faithfully executed)

ii.  no question that President has power to make some “sole” agreements

• Commander-in-Chief: armistice agreements and others related to this power

Asakura v. City of Seattle (US S.Ct 1924)

Self-executing treaty - prevails
· US-Japanese treaty

· Seattles adopts city ordinance which makes it unlawful for any person to engage in business unless he has a license, the no license shall be granted unless US citizen

· P/Japanse pawnbroker – ordinance is uncon’l; S.Ct – for P – treaty is self-executing to prevent local authorities from doing things inconsistent w/treaties.

People of Saipan v. US Dept of Interior (9th Cir 1974)
Self-executing agr’nt
· Ps/citizens of Trust Territory of the Pacific Islands (Micronesia) – argue that building hotel is in breach of Trust Agr’nt

· Court: criteria – whether treaty is self-executing - factors

Purposes of treaty and objectives of its creators, existence of domestic procedures and institutions appropriate for direct implementation, availability and feasibility of alternative enforcement methods, and the immediate and long-range social consequences of self- or non-self execution

· Here: intention to establish direct, affirmative, and judicially enforceable rights – for Ps.  

· Court ha policy-oriented approach.

US v. Postal (5th Cir 1979)
Non-self-executing treaty – no effect on US law
· Whether US court can assert j’n over persons arrested aboard a foreign vessel seized beyond the 12-mile limit in violation of a particular provision of a treaty to which the US and the foreign c’ry are parties.  Held: such a violation does not divest the court of j’n over the Ds.  Ds – US nationals arrested on board of foreign vessel outside the limits of US territorial sea (marijuana).

· Court: Article 6 of the Convention on the High Seas is not self-executing.

1. Intention of state parties to the treaty as a collectivity – but in a multilateral treaty may be diverse intentions (look at language of treaty; if ambiguous – look at cir’ces surrounding treaty’s promulgation)

2. Intention of US – court finds by implication that US didn’t intend to make it self-executive - US did not attempt to change domestic law bec of treaty; Congress could have enacted statute on drugs

3. Individual rights

4. Policy q’ns discussed in Saipan
The Constitutional Limits of the Treaty Power

Treaties and States’ Rights

Missouri v. Holland (US S.Ct 1920)

Treaty prevails over states’ rights
· US makes treaty with UK about migratory birds.  Treaty wasn’t self-executing; Congress enacted legislation on it.

· Usu regulation of birds was w/n state authority, but here – migratory birds

· Power to make int’l agr’nts is confined to fed g’nt (Missouri couldn’t make this agr’nt)

· Missouri argues Congress does not have power to make treaty - rights reserved to the state under 10th Amendment – residual powers (no express const’l rights to birds)

· Treaty shifts power to legislate to the federal government in area where federalism question is unclear – existence of treaty limits what states have under 10th Am’nt

· Policy: states can’t deal w/this themselves; it’s function of fed g’nt (tendency to favor fed power since the New Deal

· Now – fed gov’nt cant’ make a friendly treaty w/foreign power at the expense of decreasing power of states – direction toward federalism

Treaties and Individual Rights

Reid v. Covert (US S.Ct 1971)
Rights that Const’n gives to ind’l can’t be overridden by treaty power
· Held: non-military citizens cannot be tried by military tribunal.

· Executive agr’nt bet US and Britain to take the case out of the hands of the British.  US doesn’t want British police to come to US military base to investigate.  Interests of other states – Britain.

· Can a treaty be used to give the Executive branch powers that it doesn’t otherwise have?

Youngstown Sheet & Tube v. Sawyer (US S.Ct 1952)
Sole executive power

· Not a treaty case.  Can National Security interests give President power to seize steel mills.  President says – national defense.

· Here, President wasn’t acting w/any kind of Congressional approval – relying on sole executive power.  Held: ag President – can’t issue executive order.
· S.Ct: President is at his weakest when sole executive power – it doesn’t override mills’ owners’ power.  S.Ct is more more comfortable when Congress approves – wants both of branches to go along on this.

· Conc opinion of J. Jackson (IV-36(c)) – 3 categories:

1. President’s authority is at maximum: when he acts pursuant to express or implied authorization of Congress

2. Middle: in the absence of either congressional grant or denial of authority – President can rely on his own ind’nt powers

3. Minimum authority: when he takes measures incompatible w/expressed or implied will of Congress

Dames & Moore v. Regan (US S.Ct 1981)

The Algiers Accords
· Iran seized hostages in US embassy; US responded by freezing Iranian assets in the US – a lot of Ps brought actions in the US pursuant to FSIA.  The Algiers Accords – a presidential executive agr’nt – US agreed to terminate claims I US courts and to submit them to int’l arbitration tribunal in the Hague (+ releasing of hostages and unfreezing of assets).

· Does President have authority to suspend Ps’ claims in US courts? - Yes

· Court concludes that President does have such authority: Congress hasn’t legislated on this; history of what Congress has done + acquiescence in Iran case – Congress didn’t disagree w/it

· It is significant that there is another Claims Tribunal in this case

· Court implies that it’s important that claims are only suspended, not terminated, so claims that the Hague Tribunal doesn’t deal with, can be revived in US courts

· Court leaves open the q’n of whether all of this is a taking (bec then ind’l Americans would pay for it through tax)

When US nat’l has property taken or damaged by foreign state, usu

1. Exhaustion of local remedies (here, go to Iranian legal system first) – like when human rights; Int’l law claim only arises after failure of domestic law
2. Once int’l claim arises, it’s historically a diplomatic protection claim brought by g’nt of injured claimant, usu raised by diplomatic note (bilateral negotiation)  Diplomatic protection arises from mistreatment of ind’ls (US v. Breard)

Other means:

· Set up int’l claims tribunal (like US and Iran did)

· Agree on claims settlement – often settled by lump sum payment (usu less than 100 cents per dollar)

The law is part of the law on state responsibility

· State can also bring its own behalf (Rainbow Warrior case – New Zealand had a claim on its own behalf; France paid compensation)

· Ind’l rights are subordinated to state interests: state could expropriate ind’l claim.

· Now – change – ind’l can bring his own claim directly.

· Iran-US claims tribunal – hybrid of those two + can deal w/claims of one gov’nt ag another.

· UN Compensation Commission in Geneva (est after Gulf War, 1991) – money is paid out of central fund; g’nt has obligation to pay it to ind’ls; if not – money is paid out directly to ind’ls – bypass gov’nts and privilege ind’ls more.

Treaties – Theoretical Review

(see p.87 of notes)

UNIT V
Limits of National Criminal J’n

3 types of j’n:

1. Prescriptive j’n (the powers to legislate in respect of the persons, property, or events in q’n)

2. Adjudicative j’n (the powers of a state’s courts to hear cases concerning the persons, property or events in q’n)

3. Enforcement j’n (the powers of physical interference exercised by the executive, such as the arrest of persons, seizure of property)

5 traditional int’l law bases of j’n in criminal cases – Court can only exercise criminal j’n if one of 5 bases is present:

1. Territorial principle: crimes committed on state’s territory

(a) subject: person who did the act

(b) object: part of act fell on your territory (the Lotus case)

2. Active nationality principle: state may prosecute its nationals for crimes committed anywhere in the world – nationality of perpetrator

3. Passive nationality principle: to try an alien for crimes committed abroad affecting one of state’s nationals – nationality of victim (more controversial – fairness to perpetrator, choice of law, but also concern that crimes will go unpunished w/o this long-arm reach, esp. in terrorist actions + if US national was a victim bec of his nationality, as in hostage taking, terrorism)

How is nationality determined?


Each state determines who has its nationality


Has to be genuine link bet person and state


Other states are free to accept that

4. Protective principle: state punishes acts prejudicial to its security, even when they are committed by foreigners abroad – state protects its vital interests (Alvarez-Machain might be such a case – the victim is US gov’nt agent, but this could be overreach)

Q’n: fund’l religious beliefs – vital interests?

5. Universality principle: j’n over all crimes, including those committed by foreigners abroad

English-speaking c’s – ag that, except for acts which threaten int’l community as a whole and which are criminal in all c’s

war crimes

hijacking

piracy



torture (the Pinochet case)



genocide



slave trade

+ universal j’n of nat’l courts over crimes ag human rights

· Historical assumption: crim law is a nat’l matter

· Int’l law does not seem to impose any restrictions on j’ of courts in civil cases; it restricts j’n only in criminal cases; civil j’n – more expansive: US court may apply NZ law (choice of law), but might not apply crim j’n if no basis for j’n (see p.89 of notes)

· Controversy – when hybrid (antitrust law, Europe competition law)

· In crim law, when court adjudicates, it also must have j’n to prescribe and usu to enforce (in civil cases, can have one type of j’n, but not others).

· In criminal area – US – categorical approach, but recent cases – balancing of interests approach from the civil area breaking into criminal law (Alvarez-Machain case)

The Lotus case (France v. Turkey)

Concurrent Jurisdiction
(PCIJ 1927)

· French and Turkish ships collide - 6 Turks die - French captain arrested and tried in Turkey

a.  French: his trial without jurisdiction is violation of international law; nationality of the victim is not sufficient for Turkish j’n; j’n over people on the vessel can be exercised only by the flag state

b.  Court rejects that: no exclusive flag state j’n in collision cases (this holding was reversed by Convention on the Law of the Sea – yes, exclusive flag state j’n in collision cases)

c.  Lausanne Convention says jurisdiction must be in accordance with international law

d.  France has burden - must show there is international law opposing this

i.  state sovereignty allows states to do that which is not prohibited by int’l law – this view is rejected now

· Turkey’s jurisdiction argument: Turkish citizens were killed - Passive Nationality Jurisdiction

a.  Court does not rule on whether this is sufficient for jurisdiction

· Court: territorial j’n based on deaths on Turkish ship - perpetrator was on foreign territory (France), but the effect of the wrong was felt in national territory of Turkey – Turkey has jurisdiction + France has concurrent jurisdiction because act took place on its territory (ship) – Concurrent Jurisdiction here (territorial j’n: subject (France) + object (Turkey))

· Here, PCIJ enforces the new modern order of sovereign equality (against old colonial system).  After WWI – creation of modern territorial states – equal and sovereign.

· Alvarez-Machain – in the opposite direction; US court takes view that Mexican judges can’t be trusted; Mexico is not as important as US

Kidnapping

Ker-Frisbie rule:  Person has to be put on trial regardless of how he got there – kidnapped or whatever; there can be remedy for kidnapping, but court should not refrain from j’n (incentive to law enforcement officers to kidnap)

Ker v. Illinois

· Ker was kidnapped in Peru by agent of bank and brought to US to stand trial

· Extradition treaty bet US and Peru was not applied; G’nt of Peru did not protest

· Held: ag Ker – The extradition treaty can give no rights to ind’l, when it had not even been applied

Frisbie v. Collins

· Upheld Ker
· D was kidnapped in Chicago by Michigan police and taken to Michigan for trial

· Held: ag D – Guilty person should not escape justice bec he was brought to trial ag his will

US v. Rauscher

Rule: D can only be tried for offence for which he was extradited – the doctrine of specialty
The Alvarez-Machain Case

US v. Alvarez-Machain (S.Ct 1992)

For US g’nt: no violation of Extradition Treaty bet US and Mexico; the Ker rule is fully applicable: the fact of D’s forcible abduction does not prohibit his trial in US court for violations of criminal laws of US.

· Doctor kidnapped in Mexico and brought to US by US gov’nt agents 

· Mexico protests

· What is different bet Alvarez-Machain and Ker-Frisbie cases?  Here, state kidnaps itself + Mexico is supposedly involved

Doctrinal q’ns

1. Court: proper for US court to try person who was abducted from another c’ry

2. Extradition treaty bet US and Mexico – was it self-executing?  Court doesn’t say treaty is not self-executing, that would be easy (no ind’l right of D to invoke the treaty).  S.Ct: extradition treaties do provide law; to say that treaty is not self-executing is to take out of courts much of law that they’ve been using

Court thinks the treaty is self-executing.

3. What is the significance of Mexico’s attitude?  Mex g’nt protests.  Mexican sovereignty might be affected.

Did Mexico in fact consent to D’s abductions?  Official response – Mexico is outraged.  Assuming Mex officials consented to abduction, how does that change the fact that Prime Minister protested?  Did Mexico consent or not?  What binds the state when it acts?  Low-level officials not enough?  Agency problems.

4. How does S.Ct treat customary int’l law?  Cust int’l law is part of US law, but not if excluded by Const’n or statute and perhaps if inconsistent w/executive act

Treaty is silent about kidnapping.  No US law that authorizes kidnapping.  It’s a clear breach of cust int’l law to kidnap someone from another c’ry.  Court – that doesn’t apply to determination under treaty.  But why not just hold that it violates cust int’l law?  Court could say: US Ker-Frisbie rule trumps cust int’l law, or remedy for this breach is not rejection of the suit, not release of ind’l (but Court is silent).

5. We could interpret S.Ct as saying: the problem here is for executive branch, it’s all foreign policy; we don’t want to undercut the Executive branch – separation of powers decision
· Mexico hasn’t pursued int’l claim ag US for 2 reasons

1. NAFTA

2. Mexico got US to say that they’ll stop kidnappings – Clinton’s letter.  Why did administration back down?  Int’l law makes these things illegal; relations bet Mexico and US.  US finds it more worthwhile to commit itself to int’l law (even though it has power to abduct many Mexican nationals)

Big picutre:

· It is unlawful to impose on state sovereignty – the Lotus case
1. Functional view – what is the best level of governance

Problem – int’l capital markets (how best to organize them)

Ordinarily states control their own criminal acts, but for some inadequate c’s US should impose its own law of enforcement

2. World has moved on; democracy has become a norm; sovereignty of non-democracies should be eroded; we have to do smth, not let them kill their citizens, we should send in troops or smth – to deligitimize old traditional sovereignty and replace it with democratic sovereignty

Another possibility – transnational system (but not very likely)

· View: nat’l courts should be involved in dialogue w/other nat’l courts
Dissent in Alvarez-Machain draws heavily on South-African decision; then House of Lords in Britain read Alvarez-Machain + New Zealand case – there should be judicial dialogue, courts should be sharing ideas; they respond to US – think dissent is right (Mexico’s demand for extradition should be honored)– we want you to move in this direction

v.  Question is whether the extradition treaty prohibits kidnapping


• US argues it is not express ban so OK


• treaty does not say it is only way to get foreign national

vi.  Supreme Court finds Mexico had notice that Ker was law of US and should ban kidnapping in extradition treaty if unwanted





• because it was not in violation of extradition treaty - Ker controls

vii.  Mexico argues treaty should be read with CIL, which prohibits abductions

• US will look to practice in other extradition treaties (Rauscher), but not to general CIL

viii.  dissent: unreasonable to say anything not limited by the treaty is allowed 





• Rausher indicates the US reads  extradition treaties broadly

ix.  Kingsbury: should look to interpretation of both countries in bilateral treaty

UNIT VI

Int’l Criminal Courts and Tribunals

· Establishment of ad hoc crim tribunals – to deal w/particular sit’ns

1. former Yugoslavia – ICTFY (1993)

2. Rwanda

Both established by UN Security Council under Chapter VII of UN Charter

· Creation of Int’l Criminal Court (ICC) – hasn’t come into being yet; statute adopted in Rome in July 1998

Former Yugoslavia

· Only republics could form ind’nt states, not autonomous regions (like Kosovo – autonomous region w/n Serbia)

· Europ Com’ty: Declaration on Y and on the Guidelines on the Recognition of New States – for protection of minority rights

· Desire to have a common policy in Europe

· A lot of factors not having to do w/Y.  Formation of unified European foreign policy

· 1993 – Int’l comity – we should be able to prosecute ind’ls for crimes, acts of brutality, atrocities, war crimes

If you are a Security Council – what are the possibilities if you want int’l tribunal:

· To use a treaty form: establish int’l tribunal by int’l treaty – not very realistic, bec these Y states won’t agree to such int’l treaty

· UN General Assembly: it can set up special tribunals, but it can only recommend, it can’t bind all states to agree to a tribunal

· Solution: Security Council power to make binding Chapter VII of UN Charter, but has to be breach of peace (+ threat to peace, or act of aggression)

Polit problems:

· Y states have different supporters

· Anxiety that this is wholly new idea of int’l j’n

· 1993 Serbia winning, not losing the war.  Huge polit q’n: you try to settle the war – is it compatible w/idea that you try to indict people?

· Deterrence might not work (for deterrence to work, have to set up very strong tribunal w/power to enforce – but bad for negotiation); politicians would have sacrificed justice for people

· Tribunal evolved beyond direct control of states – ind’nt polit life of tribunal

Under which law to prosecute these people:

· Crime/punishment has to be non-retroactive; since 1991 – was there law which made these acts criminal?

· What are the precedents
1. Trial of Keiser after WWI

2. Trials after WWII in Japan (Int’l Military Tribunal for the Far East in Tokyo)

3. Main precedent: trials in Europe esp of Germans after WWII – at Nuernberg

Nuernberg (see p. 105 of notes)

· The 1st true int’l criminal trial

· 4 major Allied powers (US, UK, USSR, France) est Control Council, which adopted Control Council Law No. 10 (est 4 zones in Germany)

· Nuernberg trials

3 kinds of offences (see VI – 16) – was it ex post facto?

1. crimes ag peace – crime already

2. war crimes – treatment of prisoners of war, etc – not ex post facto

3. crimes ag humanity - uncertainty

But after Nuernberg – clearly not ex post facto – clearly criminal

Thus, it is not ex post facto to set up an inst’n to prosecute offences, to try ind’ls

What are the sources that the Court relies on there?

The High Command Case (US military tribunal) (see p. 106 of notes)

US v. von Leeb (1948)

· brought under Control Council Law No. 10

· first time individuals answer criminally for violations of international law

· sources of law

i.  Hague Conventions & Geneva Convention on Prisoners of War
ii.  Geneva Convention not in force between Germany & USSR

· In case of armed conflict, treaty is only applicable to states who are parties to the treaty

Customary International Law

· Look to Hague Convention as evidence of what int’l cust law is

• much more significant: prohibited breaches even where no treaty existed

· Using prisoners of war to build fortifications is not prohibited by cust int’l law unless in the line of fire: if not in dangerous areas – nor criminal per se

General Principles of National Law

· Look at nat’l law – what other c’s do + Germany

· Anxiety – why should person be punished for principles of law in other states

· government actor defense extinguished

· can prosecute government actor without interfering in sovereignty of country

· superior orders defense limited - but will mitigate punishment

· fully implemented could lead to disorder

· command responsibility for actions of soldiers if knew of and could have stopped action

Reciprocity

reciprocity defense extinguished

i.  if Russians abused German prisoners of war – Germans are not justified in abusing Russian prisoners of war

ii.  general international law of civilized nations bars violations of this sort – crime under int’l law

h.  international law takes precedence over national law if conflict

3 doctrinal points:

1. Court rejects defense of gov’nt: bec I’m a gov’nt, I can’t be prosecuted

2. Court rejects superior orders defense – it is not a defense

Although it is not so simple for the military – following orders is very important; US wasn’t willing to accept this Nuernmberg principle – too much independence for soldiers

3. Very imp for Yugoslavia: command responsibility – acts by low-level people in the chain of command – are the superiors responsible for them.  If good chain of command – responsible.  If communication is broken – difficult – if commander did know – responsible; if commander could have known or could have inferred – diff q’n

The Statute of the Int’l Criminal Tribunal for the Former Yugoslavia (VI – 46)

1993

· Limit territorially – former Yugoslavia

· Art 2
Grave breaches of 4 Geneva Conventions – clearly customary int’l law

· Art 3
Violations of laws or customs of war (beyond Geneva Conventions)

· Art 4
Genocide (cust int’l law now, but a lot of c’s don’t have offence of genocide in nat’l law); offence – destruction of a national, ethnical, racial or religious group as such – high requirement of specific intent (maybe hard to prove) (Genocide Convention was focused on Holocaust)

· Art 5
Crimes ag Humanity in armed conflict, whether int’l or internal in character, and directed ag any civilian population

· Article 9  Concurrent J’n: the Int’l Tribunal and nat’l courts shall have concurrent j’n; but Int’l Tribunal shall have primacy over nat’l courts.

· No death penalty

The International Criminal Tribunal for Rwanda

1994

· Also est by Security Council under Chapter VII of UN Charter (confers on Security Council the power to make binding decisions, subject to veto by 1 of 5 Permanent Members)

· To set up identical system as in Y – tribunal w/principle of primacy

· but Sec Council voted ag Tribunal (bec no death penalty and principle of primacy)

· In Y, it was a good idea; in Rwanda – probably not – nat’l courts wanted to prosecute themselves

Prosecutor v. Tadic (The Appeals Chamber of ICTFY)

Here, Tribunal considers what Sec Council did and whether it did it lawfully: judicial review of Security Council action: even Sec Council is not free to do what it wants, but is subject to the rule of law

Which tribunal has competence to review Sec Council?  This court says: any int’l tribunal could consider this q’n

a.  three attacks on conviction

i.  illegal foundation of the IFTCY

ii.  wrongful primacy over national courts

iii.  no subject matter jurisdiction

b.  can appellate chamber hear this appeal?

i.  Not non-justiciable because Political Question can be answered by court if legal questions intertwined

ii.  Constitutional because there was “threat to peace” sufficient to invoke use of Chapter VII of UN Charter to create IFTCY

Arg’nt: establishing courts is a judicial function.  Tribunal: Art 39 of Chapter VII of UN Charter – Sec Council can exercise power to est a tribunal – implied power based on other powers of Sec Council

iii.  Constitutional because Security Council has discretion to respond to threat to peace in whatever course of action it deems best

c.  what article of Chapter VII serves as basis?

i.  Art. 39: Chapter VII applies because war going on

• Security Council has legal limits which ICTFY is determining here

ii.  not Art. 42: military measures

iii.  not Art. 40: “holding operations (i.e. emergency police actions)

iv.  Article 41: contemplates economic and political measures: listing does not exclude other measures

d.  ICTFY lawfully established under Chapter VII

i.  international law guarantees “tribunal established by law”

• this means it is set up in keeping with the relevant legal procedures and observes procedural fairness

e.  Article 9 of IFTCY Charter establishes primacy over state courts

i.  states concerned in this case (Germany & Bosnia) waived their sovereignty

ii.  Security Council has mandate to deal with transboundary matters

f.  IFTCY has subject matter jurisdiction

i.  Article 3 of Geneva Conventions establishes subject matter jurisdiction - even if not an international conflict

ii.  Article 5 of IFTCY Charter confers jurisdiction over crimes against humanity

• if no armed conflict at all then no jurisdiction

12.  Tadic trial chamber decision precedent
a.  two judges found grave breaches could not exist after Yugoslav army pulled out because it was not an international conflict

i.  dissent:  effective control of Bosnian Serb army by Yugoslavs






• low standard: “some dependence”

b.  court holds must be part of systematic attack with consciousness of broad movement for genocide conviction

i.  also must have discriminatory intent by attacker

13.  Tadic sentence
a.  sentencing based on Yugoslav guidelines

b.  sentence served in volunteering countries

i.  some host states require conviction be converted into local law

c.  convicted to 20 years

i.  longest penalty in Yugoslavia - but they had death penalty: should it then be acceptable to give life in prison?

The International Criminal Court (p.p. 111, 33 of notes) – doesn’t exist yet
Art 5Crimes w’n j’n of the Court (p. 922 of C&T)

1. Genocide (Art 6): acts committed w/intent to destroy, in whole or in part, a nat’l, ethnical, racial or religious group as such (list of acts)

2. Crimes ag Humanity (Art 7): acts committed as part of a widespread or systematic attack directed ag any civilian population, with knowledge of the attack

3. War crimes (Art 8): both int’l (2(a)) and non-int’l (2(b)) conflicts

4. Aggression (Art 5(2)) – once the a provision is adopted defining the crime (probably use of aggressive force by one state ag another state)

· Established by Rome statute in July 1998

· Statute is in the form of treaty – only becomes binding when states ratify it – deposit instrument of ratification w/UN (has to be 60 c’s for it to come into force)

· Statute applies only to crimes committed after statute comes into force – no retroactive effect (Yug, Pinochet crimes – won’t apply)

· 18 judges – experts in crim and int’l law; Prosecutor; Deputy Prosecutors

· ICC does not have police – can’t detain people – depends on state power; no permanent jails (has to use prisons of states) – fairness to D – Can ICC send person to prison of c’ry where the original c’ry of D would never send him?

When person is convicted by ICC and serves sentence in Germany – he serves pursuant to German con’l law – very hard to standardize parole procedures, etc

· States which bec parties to statute thereby agree that ICC shall have j’n over crimes listed in the statute

· States which bec parties to statute thereby agree that ICC shall have j’n over crimes listed in the statute

· 1 exception – war crimes – 7-year opt out procedure: allows states to opt out of the court’s j’n over war crimes committed on its territory or by its nationals for a period of 7 years after the entry into force of the state vis-à-vis this particular state (arg’nt: unfair to non-parties bec statute can have effect on them, bec state parties can opt out, so statute reaches non-parties more)

· State parties should cooperate w/tribunal: arrest persons, surrender, collect and make available evidence

· Statute does not allow reservations: moving beyond trad’l int’l law – in order to cooperate w/ICC, a lot of c’s will have to change their law

· Treaty provides for intrusive verifications – otherwise not way to ensure that states comply – but need cooperation of nat’l law enforcement forces + nat’l judiciary

Settlement of disputes under the statute

· disputes about j’n of court will be decided by court itself

· if ambiguity – in favor of j’n of ICC

· w/r/t non-parties  ?
· on q’ns other than j’n – pos’ty of referral to ICJ

Languages

· which language prevails – use language of negotiations – English, less French

What kind of cases can ICC hear

Article 12  Preconditions for j’n: req’nts that have to be met for court to exercise j’n: it’s not universal j’n – depends on express grant by the statute

1. Article 13: Exercise of J’n Sec Council may refer case to the court – no other preconditions have to be satisfied; problem – Sec Council is a polit body – but prosecutor doesn’t have to prosecute case referred by Sec Council, and judges don’t have to judge

2. Article 12: State in whose territory conduct occurred is party to the statute – nat’l territorial j’n

3. Article 12: Perpetrator is a national of c’ry which is party to the statute – nationality of perpetrator j’n

4. Possibility: state not party to the statue can agree to ICC’s j’n on this case on either 2 or 3

· Korean proposal – was rejected

(a) passive nationaity j’n (nat’ty of victim): if your national was killed – ct should have j’n

(b) idea of custodial state party to the statute – j’n of the court (if perpetrator fled to Canada, and Canada is party to the statute)

Art 13  What triggers investigation

1. Sec Council reference

2. complaint by state party

3. prosecutor himself: power of prosecutor to act proprio motu (but not to give too much power to prosecutor – prosecutor is supervised by pre-trial chamber)

Principles of Admissibility (Art 17) and Complementarity (Art 18)

· Art 17  Issues of Admissibility

Case is inadmissible where the case is being investigated or prosecuted by state which has j’n over it, unless state is unwilling or unable to do it

· Art 18  Complementarity

ICC j’n is not based on idea of primacy over nat’l tribunals (unlike Yugoslavia and Rwanda tribunals); ICC’s j’n is complementary: ICC is subordinate to and displaced by genuine nat’l proceedings; if state party or non-party, like US, makes good faith effort – ICC has no j’n; Only if US courts are lunwilling or unable – ICC can take j’n even if it interrupts nat’l proceedings

This is a huge limitation on the idea that int’l is best – Do you agree with that?

US is against ICC – US objections

· Has to go through the Senate – no chance

· Israel ag it: putting people on occupied territories – statute has a clause ag it

· Biggest US concern:

even if US doesn’t accept statute, j’n can be exercised w/r/t US and US nationals + states that joined statute could opt out of war crimes, but non-parties can’t – unfairness; US says – a convention cannot bind 3rd parties – statute violates this basic rule; but Sands – it doesn’t violate: ICC has j’n over INDIVIDUALS, not states
US policy – to pressure other states not to accept ICC and try to amend the statute

US military are ag the statute

Polit sit’n – US won’t ratify it; US says – our sovereignty is compromised by this
· Public opinion:  Debate about crimes ag women (Serbs – forced impregnation) – raises pro-anti-abortion debate, bec enforcement of ICC policy would mean abortions – c’s that are anti-abortion are ag it – groups that have strong views w/n c’ry transfer debate into int’l arena

· Deterrent effect of ICC: state parties will have protection ag coups (Pinochet will be arrested)

· Objection to ICC: it’s bad policy – this system seems to give priority to judicial solution, not democratic solution (people of each c’ry have to decide on this)

· Official policy of US Administration: let’s wait and see how the tribunal works, whether judges are impartial, etc (they would conduct fierce negotiations, compromise, but then say – we have to go to the Senate and amend lot’s of items) – Q’n of US hegemony in the world – a lot of people in other c’s object to so much power of US, but a lot of states would rather have US in such status

· Will ICC reduce US sending military forces overseas?  Will ICC deter US peacekeeping?  The more int’l institutions bec intrusive, the more we need int’l system w/political accountability – very deep structural problem of int’l system; problem of collective action

UNIT VII

Immunity and Act of State in Nat’l Courts

· Immunity of foreign states in nat’l courts (source – cust int’l law) v. Diplomatic immunity (source – cust int’l law + Vienna Convention on Diplomatic Relations)

· Dipl immunity – 3 principles: person of ambassador or other official is inviolable; premises of dipl commission – inviolable; diplomatic bag – great protection (+ p. 121 of notes)

· Diplomatic immunity is not lost, even of sovereign immunity is lost, unless c’ry decides to waive diplomat’s immunity – up to the sending state

· Very strong system of reciprocity w/r/t diplomatic immunity – states are very interested in enforcing these rules

Sovereign immunity

· Struggle bet 2 paradigms

1. sovereignty paradigm: sovereign is the highest authority – above courts; each state is sovereign – principle of sovereign equality – state shouldn’t be dragged into courts of another state: states are immune – classical paradigm – coherent, but not appealing

2. law paradigm: states exist only bec of law; law is prior to the state; sovereign ought to be subj to suit in his own courts – thus, in other courts

· Struggle to bring foreign states into US courts – apply US choice of law; 2 solutions:

1. to have universal law

2. apply int’l law (won’t be concern about discrepancy, but not specific and developed enough)

Thus, private party can sue foreign state in any court, but then probably foreign state could sue private party + if we can have civil suits – we can have criminal suits – not a coherent paradigm
· Thus, foreign states were completely immune from suits and enforcement; but no immunity w/r/t

1. immovable property

2. inheritance

3. state-owned merchant shipping (in rem, quasi in rem)

4. most imp exception: Foreign state is not immune for its commercial acts

jure imperii – sovereign or public acts; things only a state can do – still immune

jure gestionis – private acts; state acts in the market, as any other commercial actor – no immunity

The Tate Letter


State Dep’nt says: old rule of absolute immunity is now broken down – only immunity for acts special to a state – jure imperi, but not commercial acts.


Court will hear the case, but usu will ask the State Dep’nt what it thinks

The Foreign Sovereign Immunities Act of 1976 (FSIA)

· Crucial difference: if ind’l or state is being sued: if state – FSIA applies
· Was adopted to take things out of the State Dep’nt – put more into courts

· 4 doctrinal points:

1. Can foreign P sue foreign ind’l D in US – unclear – when case arises under FSIA – yes, intent of Senate to allow foreign Ps to sue foreign Ds in US

2. Effect of FSIA – to create preponderance, but not exclusivity: state court can hear the case, but foreign state has the right to remove the case to fed court

3. If FSIA is the only basis under which you can sue the foreign state?  FSIA only applies to torts by state committed in US

4. FSIA established smj: if you get under 1 of exceptions to immunity – you’ve got smj +you need personal j’n

· 1604 – a foreign state always immune, unless one of exceptions under 1605 applies

· 1610, 1611 – exceptions to immunity from enforcement

· 1605(a) – 7 exceptions

(3) waiver – waiver can be implied (when intention)

Arg’nt: if violation of jus cogens – foreign state loses its immunity– lost in US courts; now US law – violation of jus cogens – not a waiver

(4) most imp: commercial activity exception

· 1605(a)(7) – no other state has it: taking sovereign immunity for violation of universal norms w/r/t criminal acts: Foreign states are not immune where suit for money damages for torture, extrajudicial killing, aircraft sabotage, hostage taking, etc; but the only states that lose their immunity are states designated by US as terrorist states – state sponsor of terrorism (Syria, Libya, N. Korea, Iraq, Iran, Sedan, Cuba, Afganistan) + only claimant can only be US citizen

· Is it a good policy to have law that has these exceptions – statute is very selective – unappealing

· What is the effect of getting j’nt ag foreign state?  Executive has obligation to help enforce j’nt, but often there is a change of regime (from one that US doesn’t like to one that US likes) – US may nullify the j’n, but P would challenge it in court – P can say it’s a taking – g’nt can do it, but has to pay compensation to P/victim (then US taxpayers will pay for it)

· FSIA does not require exhaustion of local remedies

· FSIA may not be a good thing, but it’s a smart thing to enforce private right of action
Liberal theory of int’l law

· Democracies are able to deal w/each other – so court of democracy can deal with other democracies; but when democracies deal with non-democracies – in’l law should not require non-democracies to deal w/liberal legal regime; so, there is a democratic zone and outside/chaotic zone

· But traditional view – respect for state sovereignty – so law across these zones

Republic of Argentina v. Weltover (US S.Ct 1992)
commercial activity
· S.Ct: what is the nature of the activity, not the purpose; here – commercial nature

· Arg’nt: what is the act: the act is restructuring Arg economy, not issuing bonds

· S.Ct – policy view: globalization of financial markets – should be open to judicial control – court of any state should be able to decide these q’ns

a.  in 1982 government was not able to meet foreign debt with foreign money (Argentinean money was worthless) so Argentina issued bonds (some payable in NYC)

b.  sued when debt for bonds was not repaid

c.  court finds governmental purpose – but finds nature of bonds is commercial

i.  Class: state has options and duties a corporation does not and maybe this should influence analysis


• state not afforded the opportunity to declare bankruptcy

d.  Kingsbury: creates situation where one creditor may sue and disrupt a situation where each creditor should share burden equally

e.  were there really direct effects in US?

i.  bank in US defaulted (Kingsbury: “expansive view”)

ii.  place of performance is perhaps irrelevant

iii.  unclear what CIL is


• no treaty on this subject


• not clear that this is unlawful

The Anti-Terrorism Am’nts to FSIA: 1605(a)(7)

Alejandre v. Cuba (US Dist Ct 1997)

· Here, US is not trying to subject other liberal democracies to its regime, but instead Cuba – j’nt ag Cuba and Cuban Air Force

· Q’n: should Cuba or any state be liable for acts if its intelligence or other officers when it hasn’t directed this – why should the public of those c’s be liable?

· The solution might be an int’l tribunal which provides more equitable sytem of damages, which addresses all c’s

Enforcement Problems in Suing Foreign Gov’nts and Instrumentalities under FSIA

Once you got your j’nt ag foreign state

· 1609  Immunity from attachment and execution of property of a foreign state

· 1610 – Exceptions to the immunity from attachment or execution

1610(a): no immunity for property of foreign states if property is used for commercial activities in US – even if not connected with the claim (1605(a)(7))

1610(b): property of agency or instrumentality (like bank account of commercial airline) is not immune if engaged in commercial activity in US – even if no connection bet property and your j’nt
· 1611 – Certain types of property immune from execution; 1611(b) – exempts military property

· What about embassy bank account; if ambassador is engaged in official activity – immune; but what if used for mixed purposes

The Birch case
 (US Dist Ct 1980)

· Bank account for embassy can be attached if it is used for mixed commercial and non-commercial purposes

· In most c’s: genuine mixed account is immune; US – not immune – exception to int’l law
Letelier v. Republic of Chile (US Ct of App 1984)

· Assets for government-run national airline in US not liable for attachment
• fact Chile owns airline should not obscure fact LAN is separate legal entity

• judgment is not against airline (should have sued them also)

• assassination is not a commercial activity – property not related (no (1610(a))

• would have to show state attempting to avoid liability by shifting assets

· Chile loses its immunity, j’nt ag it – but how to enforce it?  Can’t find any property under 1610(a), so they find Chilean airline under 1610(b) – doesn’t have to be connected w/activity

· Court: can’t enforce j’nt – can’t seize LAN’s commercial property in US – LAN’s property is protected – presumption of separateness (corp’s subsidiary is not responsible for j’nt ag corp); LAN’s property is separate

· Solution: you could have gotten j’nt ag LAN

The Act of State Doctrine

· A/S/D only applies to acts of state within its territory

· Foreign sovereign immunity can be applied to acts of states outside its territory

· FSIA only applies to states – not to acts of heads of states or officials

· FSIA only applies to civil actions
· Provides complement to doctrine of foreign sovereign immunity; but Act of State Doctrine can be invoked when no act of foreign sovereign

· US: even if parties don’t raise it, court will consider it.  Doctrine is a judicial creation in US: public int’l law requires foreign sovereign immunity; it’s an embarrassment to adjudicate the affairs of foreign state in another state

· The A/S/D precludes the courts of US from inquiring into the validity of the public acts of a recognized foreign sovereign power committed within its own territory: US courts will not give adjudicative decision that the act of foreign state committed on foreign state territory is invalid

· A/S/D in US is part of federal law

· A/S/D – choice of law doctrine – it governs which law will be applied

Banco Nacional de Cuba v. Sabbatino (US S.Ct 1964)

(p. 133 of notes)

· “The Judicial Branch will not examine the validity of a taking of property within its own territory by a foreign sovereign gov’nt, extant and recongnized by this c’ry at the time of suit, in the absence of a treaty or other unambiguous agr’nt regarding controlling legal principles, even if the complaint alleges that the taking violates cust int’l law.”

· Cuba expropriates US interests in sugar – particular cargo owned by Am interests.  Q’n before the Court: is it the old owner’s money or Cuban money – determine whose sugar it was to determine whose money it is

· Initially – choice of law problem

How would this matter be ordinarily resolved in NY court?



parties of K specified which law applies



ordinarily if sugar is Cuban – NY will look to Cuban law

· Then – what about expropriation decree which transfers ownership from one party to another – should NY court give effect to that, but NY can refuse to apply Cuban law as against public policy

· Here: A/S/D prevents US court from not giving effect to Cuban expropriation decree – US court can’t treat Cuban law as invalid; Court should treat it as valid (after this case – Sabbatino Am’nt – A/S/D wasn’t applied in this case)

· Why shouldn’t NY court give money to original owners of sugar?  S.Ct – separation of powers: this is a problem of int’l relations usu dealt with by Executive Branch

· S.Ct introduces balancing test for application of doctrine

· if regime whose act is being challenged no longer exists, then it maybe OK to hold it invalid

· if there is clear treaty on conduct in q’n – there it’s OK to hold conduct invalid if it’s contrary to that treaty

· Holding is limited to expropriation of property, but A/S/D applies to more acts of foreign states

· One way maybe: have A/S/D, but have exceptions (like balancing test): treaty exception; exception for commercial activity; counterclaims

The Contemporary Approach of S.Ct

Kirkpatrick v. Environmental Tectonics (US S.Ct 1990)

· A/S/D can only be applied where action requires decision on invalidity of foreign state act

· Here: S.Ct doesn’t have to decide whether Nigerian gov’nt’s act is invalid

· Q’nt: how far is A/S/D relevant in cases alleging torture or genocide?

Actions Against Foreign Leaders

Civil Actions
· Alien Tort Claims Act (as in Filartiga): suits by an alien alleging a tort contrary to law of nations or treaty

· Torture Victim Protection Act of 1991

· exhaustion of local remedies is a rule (not present in Alien Tort Claims Act)

· statute of limitations – 10 years

· statute is not limited to aliens; any can be a P

· but action should be for

1. extrajudicial killing, or

2. torture

· Is there a head of state immunity?  FSIA doesn’t provide for it.  2 strategies:

1. if act by leader – act by state – immunity should apply

2. head of state can invoke common law of state immunity

· Who can waive head of state immunity?

· If former head of state?  US dist cts’ position: immunity continues for official acts while in office, but can be waived by current head of state.  Is that a good policy?  Arg’nt: not – can’t depend on who comes after that former head of state.

· To whom else does it apply? – to other high level officials? (general immunity to high officials)

Kadic v. Karadzic (US Ct of App 1995)

· Karadzic – leader of Bosnian Republic of Srpska – never recognized as a state by int’l com’ty, but g’nt-type entity; D is sued by victims.  Held: ag D – yes, j’n.

· Republica Srpska – not a state – D can’t claim foreign state immunity, but Court: Republic functions like a state – so D is acting under color of law, even though no chance of claiming immunity

· Big problem not solved in Filartiga: there, police officer committed torture – so he should be able to get immunity; but theory: maybe state has immunity, but its officials don’t, bec their acts are so repulsive

· US claims smj under

1. Alien Tort Act


There is private right of action under Alien Tort Act

(1) alien sues

(2) for tort

(3) committed in violation of the law of nations (i.e. int’l law)

3 theories

1) Int’l law itself makes torture or genocide a tort.  There are int’l conventions that do it, but not inl’l law yet

2) Int’l law criminalizes these actions, but line has to be drawn – it’s too much to have suits by ind’ls

3) Anything int’l law prohibits is a tort

· Q’n of legitimacy of applying US tort law to such claims (as in Filartiga) + concern about punitive damages – many c’s don’t have that 

· So, substantive int’l law, but a lot of procedural national law is being applied.  Is that a good thing?  (US courts apply US tort standards ag. Paraguayan officials; they award punitive damages; they don’t care about law in other c’s).  Arg’nt: US is overreaching: the only basis for j’n should be int’l agreement (not to impose US morality on other c’s), but maybe in the absence of int’l agr’nt, it’s better to have US courts enforce law – it’s second best.

· In many cases, including Filartiga, Ps never collected the money.  But arg’nt: main motivation for bringing these suits is not getting the money, but be these matters have never been dealt with by int’l system and by c’ry of D’s nationality – broad liberal human rights arg’nt; (see p. 140 of notes).

· So here, use of national civil law to enforce int’l norms.

2. Torture Victim Act


Torture requires some kind of official action

3. General federal-question j’n

Criminal Prosecutions

Pinochet

After Pinochet – head of state doesn’t have immunity for torture committed after Torture Convention

· Normally courts don’t apply other c’s’ crim law – they apply their own law – domestication of int’l legal standards.  System of int’l treaties – to make states to criminalize violations of int’l norms.

· Territorial and Nationality of D – many c’s apply

· Nationality of Victim – more contested – issue of extradition

· Universal j’n – big debate – whether criminalize conduct of anybody in any part of the world

· Int’l treaties don’t use phrase “universal j’n,” but impose obligations either to prosecute or extradite: if can’t extradite, state has to prosecute (in effect – universal j’n), as in Torture Convention

· Int’l Criminal alw

1. requires c’s to change their criminal law to conform to int’l standards

2. int’l criminal tribunal – to prosecute illegality under int’l law

· Q’n of D’s immunity:

· when private act – no immunity

· when person now is or previously was an official of foreign state – state immunity, or diplomat – diplomatic immunity

· Is current head of foreign state immune from prosecution?

If int’l tribunal – no immunity

If national courts:

	ratione materiae
	ratione personae

	immunity w/r/t particular subject matter:

leaders of states are immune for their official acts
	immunity based on who you are: heads of states are immune because of their legal status as current heads of foreign states (doesn’t matter if they steal as part of official act or not)


When in office – both immunities

When out of office – lose immunity ratione personae, but retain immunity ratione materiae for official acts committed while in office

· Any immunity can be waived (+ possible, depending on C’n, for some other official person to waive head’s immunity)

· Jus Cogens (genocide or torure): arg’nt – if state loses its immunity for violation of jus cogens – then head of state too; but not clear what the source of head of state immunity is

· Torture Convention: most judges said that after Torture Convention Pinochet lost all immunity he would have had before it

· Pinochet’s immunity – only ratione materiae, bec he is former head of state (we don’t know whether Torture Convention also takes away immunity ratione personae – when current head of state)

· Double Criminality rule: Pinochet’s conduct has to be criminal both in Britain and in Spain; in Britain, torture is a crime after Torture Convention and British statute + does double criminality apply at the moment of extradition or moment when Pinochet committed offences; House of Lords – at the time of commission

· Held: Can only extradite after double criminality has been affected – after 1988, when British law was enacted

· Why are lords hesitant to rely just on cust int’l law t prosecute Pinochet for acts done before 1988? – bec of anxiety about cust law creating crimes never discussed in Parliament, only created by outside states

· 2 separate q’ns: double criminality and immunity.  Immunity only applies at the time you’re making the claim – immunity doesn’t change j’n – he is immune now; Double criminality is met even if he would  ?
· We may argue that torture is jus cogens; but we may not agree on who can bring action for torture: do we have enough practice to say that violation of jus cogens is enough to establish universal j’n
· Arg’nt: universal j’n is necessary to prevent atrocities such as Holocaust, but might not be enough to establish violation – would you put person away for what you believe to be a violation only on the basis of cust int’l law – probably not; this is natural law

2 questions:

3. Whether Pinochet, leaving aside his status, as anybody else, would be extradited


no, he would not be extradited for offences, except those committed after 1988 – double criminality is met

4. Can you extridite Generla Pinochet


if current head of state – no


he is former head of state: depends on whether he has ratione materiae



Is torture an official act – Court says: no – so no immunity – can extradite



Kingsbury – better to say that even if official act, you don’t have immunity ratione materiae for outrageous conduct, like massive torture or genocide; immunity ratione materiae doesn’t include those things

· State has to extradite, if it can’t prosecute – unless immunity

· If immunity – can’t do either
Why should Spain try Pinochet (they asked)? – 3 concerns

1. The are using Pinochet as a surrogate – self-serving

2. One-way cases: large c’s ag small c’s

3. Real q’n about Chile’s interest – they couldn’t face it earlier, maybe they can face it now – bring him to Chile; prosecuting him in Spain won’t help them

UNIT VIII

Use of Force and the US
· Econ sanctions – one of the tools

· Chapter VII of UN Charter: UN Sec Council resolution will displace other obligations

Sec Council may order sanctions (state ag which sanctions are ordered can’t defend, say, by participation in WTO)

Sec Council may authorize sanctions – not mandatory

· Econ sanctions may be imposed by states, but network of obligations will restrict freedom of states to impose econ sanctions

	Retorsion
	Reprisal

	acts which are not themselves illegal, but unfriendly

(a nation’s use of force, short of war, to redress an injury caused by another nation)
	measure which would be unlawful, but rendered lawful bec of prior illegal act

(retaliation in kind for unfair or discourteous acts, such as high tariffs)


· But there has to be proportionality
· Does the state which imposes obligation have to be a victim?


if yes – clear right of reprisal


if 3rd party – majority thinks – no, only state-victims have right of reprisal

The Use of Force in Int’l Law

	jus in bello
	jus ad bellum (our focus)

	law which applies in the conduct of war
	law – when you can resort to force


UN Charter Article 2 Par 4


All Members shall in their int’l relations refrain from the treat or use of force against the territorial integrity or polit independence of any state, or in any other manner inconsistent with the Purposes of the UN.

· The rule is of universal validity; even the few states which are not members of UN are bound by it bec it is also a rule of cust int’l law

· Applies to all force, regardless of whether or not it constitutes a technical state of war

· (But arg’nt: force can be used to protect human rights or enforce legal right belonging to a state, bec it is not aimed “ag territ integrity or polit ind’ce of any state)

Exception of Self-Defense

UN Charter Article 51


Nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs ag a Member of UN, until the Sec Council has taken the measures necessary to maintain int’l peace and security.

1. Reference to pre-existing right of self-defense: Art 51 preserves pre-existing cust int’l law right of self-defense (Art 2 restricts that)  (Can Sec Council restrict right to self-defense by binding resolution?)

2. It’s individual or collective self-defense
Nicaragua v. US (ICJ)

· Right of collective self-defense only when those states were invited by state under attack: one state may not defend another state unless that other state claims to be (and is) the victim of an armed attack and asks the first state to defend it.

El Salvador didn’t invite US – so, collective self-defense doesn’t apply

3. “when armed attack occurs” – precondition to self-defense
· What degree of force is necessary to constitute an armed attack: if 1 shot across the border – not armed attack

· US alleged that Nic was supplying arms to rebels in El Salvador and it was an armed attack on El Salvador

· ICJ: supplying weapons to insurgents does not constitute an armed attack, even though it might be use of force

· ICJ: if use of force does not give rise to armed attack – the injured state has right to take countermeasures, which here could be use of force, subject to necessity and proportionality
· ICJ is trying to confine use of force locally, to deny the right of big powers to come in, to prevent it from escalating into massive use of force

· There is no right of anticipatory self-defense (preventive measures) ag an imminent danger of attack

Problem: who decides? – Great risk of generating war which could have been avoided – in favor of restrictive use of the Charter (Israel – ag it)

4. Self-defense only applies until UN Sec Council takes collective security measures


Recognized that sometimes Sec Council couldn’t ack bec of the veto (then self-defense) – risk that Sec Council wouldn’t be able to act


Majority view: call for cease fire by Sec Council – self-defense can continue

Other Chapter VII exceptions


Power of Sec Council to take action

Art 39 when
treat of peace



breach of peace



act of aggression

Art 41  Sec Council can order econ sanctions

Art 42  Sec Council can take force measures at disposal of UN under Art 43 (but Art 43 agr’nts have never been made)

· UN can’t require member states to use force, can only authorize them to use force

· US view – UN esolution authorized all US did in Iraq, even methods beyond that (like change of gov’nt) + maybe not only push invaders out of your territory, but can go into their c’ry and change their gov’nt

Kosovo (NATO and US bombing)

· Requirements are not present: no Sec Council authorization, no self-defense, no invitation by state

· UN – it’s humanitarian intervention

· Kingsbury: Russia and China made a mistake in impeding UN from acting; Sec Council has to be willing to work

· Another view: if UN can’t act, regional organizations, like NATO, should be able to act to prevent and punish atrocities; but what is sufficient – NATO decisions?  US decisions on its own?

· But global system – changing a bit – states incorporate human rights; or liberal democracies arise – system of privileging NATO, US?  Kingsbury – we are not there yet.
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