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I. International Law:  Introduction

A. What is International Law?

International Law:  system of governing states in international arena 

Intl. legal system geared primarily towards community of states, no longer a monopoly of the states.  Expansion of scope of intl. lawànew actors:  intergovt. orgs., NGOs, TNCs, minorities & indigenous peoples.

B. The Breard Case (Paraguay v. USA)

Role & function of public intl. law subject of dispute btwn. US &  Paraguay.  

1. Case Concerning the Vienna Convention on Consular Relations , 

April 9, 1998:

Case brought by Paraguay against US alleging violation of Vienna Convention on Consular Relations b/c did not inform Paraguayan national of his rights under the Convention before convicting & sentencing him to death.  

Vienna Convention on Consular Relations establishes minimum intl. law standards on consular relations.  Key provision:  Art. 36:  authorities shall inform person w/out delay of rights (entitled to be informed but not necessarily entitled to contact consul).  

When state of Paraguay intervened, no longer invoking Breard’s rights but its own rights under Conv.

Unanimous order of ICJ:  US should stay the execution.  Unclear whether ICJ’s order legally binding since only provisional measure.  

With that order, Paraguay & Breard went to US Sup. Ct.

2. Breard v. Greene, April 14, 1998:

But Sup. Ct. said that procedural rules of forum state govern treaty, citing US cases, not intl. cases.  Ct. also argues that later statute trumps earlier treaty.  Ct. did not grant stay of execution to Breard, arguing that he cannot argue violation of Conv. now b/c he had procedurally defaulted (i.e. cannot make new procedural claims late in the process unless can show other conditions).  But real issue motivating the Ct. is sovereignty (state sover. of US as a whole, state sovereignty of each of the 50 states).  

· What is the proper relation btwn. national & international tribunals?

· What is the proper relation betwn. national & international law?  

C. The LaGrand Case (Germany v. USA) 

Case Concerning the Vienna Convention on Consular Relations, 

March 3, 1999

Extremely similar to Breard case.

One material difference btwn. LaGrand & Breard orders:  LaGrandàICJ orders US to transmit order to Governor of Arizona.  “Gov. of Arizona is under obligation to act in conformity w/intl. undertakings of US.”  This establishes a direct link btwn. ICJ & indiv. (Gov. of Arizona).  This is a very radical statement in traditional intl. law b/c states are the only actors. 

II. The International Court of Justice

A. The Court and Its Jurisdiction:  Overview

1. The World Court:  Overview

a. Akehurst:  ICJ Statute makes all UN members automatic parties to Statute

ICJ’s double function:  to settle legal disputes in accordance w/intl. law & to give advisory opinions referred to it by authorized intl. orgs./agencies.

ICJ judges not supposed to represent their govts. but act as indep. magistrates.  

Only states can be parties in ct. proceedings.  Jurisdiction only by consent.  Judgment is binding, final; no appeal.  But real difficulty is getting states to consent to juris. in first place.  

Advisory opinions not binding.

b. Class notes:  

1) ICJ first intl. tribunal.  PCIJ predecessor to ICJ, estab. in Treaty of Versailles.  ICJ established in UN Charter in 1946.  Only intl. tribunal in 1946, but 30 other intl. tribunals now.  No pyramidal structure.  I CJ just 1 of many—no mechanism for interplay of diff. bodies.  

2) 2 principle governing instruments:

· UN Charter, Art. 92-96

· ICJ Statute

By Art. 98, all members of UN automatically members of Statute, but member of Statute doesn’t necessarily mean compulsory juris.  Doesn’t create compulsory jurisdictionà2 states have to agree to jurisdiction.

3) 15 judges on ICJ:  elected by UN membership.  5 permanent members of Security Council always have judge, but 4 out 5 don’t accept compulsory jurisdiction (only UK).  In case where natl. does not sit on the ct., can have ad hoc judge.  Judges are indep., not servant of state, but still tendency of judge to go towards state’s position.

4) Article 36 creates compulsory jurisdiction, but optional.  In 1982, UN Convention on the Law of the Sea accepted compulsory juris. on any dispute.  Three proceedings:  arbitration (default), ICJ, Tribunal for Law of the Sea.  

States increasingly willing to accept binding adjudication.  US more willing to accept econ. adjudication rather than political adjudication.  (WTO binding arbitration, but supports US’s ideology for the most part, not necessarily true of ICJ.)

5) ICJ Statute grants Ct. 2 types of juris:  contentious & advisory.  Only states can be parties in ICJ, no NGOs, EU, etc.

6) Article 36, par. 1 on jurisdiction:  2 states agreeing to refer case to ICJ or agree in other intl. instrument that will take dispute to ICJ.  Article 36, par. 2:  Optional clause—60 states have accepted the Optional Clause subject to certain reservations.

B. Problems of Jurisdiction and Admissibility in Contentious Cases

1. The Interhandel Case (Switzerland v. USA 1959)

US withdrew its declaration in 1986 under Reagan.  US declaration had 3 exceptions.  Swiss declaration has no limitations & doesn’t have words “hereinafter arising.”  

a. Facts:  US had frozen assets of Germany in US.  Question of whether assets of Interhandel German and subject to freezing.  

b. Remedy sought:  Switzerland wants ICJ to issue either:

1) declaratory judgment that US needs to unfreeze assets

2) go to arbitration

Two alternative submissions—1 on the merits, the other procedural

c. US says no juris. & application inadmissible b/c:

· time:  does the dispute arise at a time when it’s applicable?

· Does the ct. have juris. over the person—US & Switzerland?

· Does the ct. have juris. over the subject matter?

In order to be admissible, previous procedural requirements must be satisfied.  

d. US raises 4 preliminary objections:

1) jurisdictional objection:  US says dispute crystallized before US took declaration.

2) Retroactivity and reciprocity governs.  Swiss declaration on July 28, 1948.  Swiss accepted declaration 2 days after dispute arose, but Ct. rejects this argument. 

3) Interhandel has not exhausted local remedies; therefore inadmissible.

4) Matter exclusively within juris. of domestic US cts.

But matter cannot be characterized as purely domestic.  ICJ says that it is not open to US to decide:  matters of objective determination, not unilaterally.

ICJ finds that Interhandel has not exhausted local remedies and holds the Swiss govt.’s applicable inadmissible.  

Exhaustion of local remedies rule does not require exhaustion of remedies that don’t exist, no real prospect, if there’s no real remedy.  

Dispute btwn. Interhandel and US not a dispute btwn. Switzerland & US.  

2. Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. USA) (Jurisdiction & Admissibility, 1984)

Nic. alleged that US supporting activities in Nic. to destabilize the regime.  US amended its earlier acceptance of compulsory juris. just before Nic. filed complaint b/c heard about it.  US amended its notification to state that effective immediately, US will not accept ICJ juris. in disputes relating to Cen. Amer.  

a. US filed objections:

1) ICJ w/out juris. b/c falls w/in amendment—no juris. of disputes in Cen. Amer.

Nic. argues that must give 6 mo. notice to terminate, provision in US declaration.  US says not terminating, but modifying.  Reciprocity:  Nic. declaration did not have a 6-mo. notification provision; so US argues doesn’t need to give 6-mo. notice.  

Reciprocity meant to ensure sovereign equality of states in terms of obligations/juris.  ICJ says doesn’t apply reciprocity here b/c cannot be used to as excuse for not fulfilling terms of own declaration.  Ct. looks at 6-mo. notice as more of a restriction than Nic. declaration which says nothing on this point.

2) US reservation to juris. in relation to multi-lateral treaties.  Nic. alleges violation of UN Charter—unlawful use of force.  Art. 2.4 of UN Charter:  falls w/in treaty reservation b/c there are other parties to treaty (185) and all have to consent to appear before Ct.  But Nic. says ICJ has juris. under Treaty of Friendship btwn. US & Nic. which is just a bilateral treaty.  Ct. says Art. 2.4 does not fall within reservation b/c rule in Art. 2.4 of UN Charter also reflected in customary international law.  2 components of customary law:  state practice (what states actually do) & opinio juris (belief that what you do is required by law).  (as opposed to jus cogens:  peremptory norm of intl. law, a state even by treaty cannot deviate from it)  ICJ premises juris. on Treaty of Friendship which allows unilateral recourse to ICJ in case of disputes.  

3) US objects to admissibility of Nic.’s application by saying indispensable parties not before the Ct., should be left to political organs of UN (Sec. Council), it’s an ongoing conflict, and Nic. did not exhaust estab. processes for Cent. Amer. conflicts.

b. ICJ ruled that it has juris. & case is admissible.  US withdraws from ICJ juris.  Ct. finds on the merits that US in violation of intl. law.  New govt. of Nic. comes in and settles w/ US.

C. Necessary Parties to Contentious Cases

1. The Law of Self-Determination

Principle of self-determination refers to the right of a people living in a territory to determine the political and legal status of that territory.  A basic principle of intl. law w/ jus cogens status.  Methods of achieving self-determination:  

a. Creation of sovereign & independent state.  Gen. Assem. biased towards independence than other forms of self-determination.

b. Free association or integration w/another state.  Association means that the associated state has internal self-govt., while the indep. state with which it is associated is responsible for foreign affairs & defense.  Integration means that the territory becomes part of an independent state (i.e. Alaska & Hawaii).

c. Choice of any other political status freely accepted by the people

Session not regarded as creating a new state until the secessionary movement had estab. perm. control over the territory in question.  State administering a colony is under a legal duty to allow the inhabitants of that of that colony to exercise their right of self-determination.  Peoples under colonial rule not regarded as forming a new state until their struggle for indep. has been successfully completed.  When colony becomes indep., succeeds to boundaries estab. by former colonial power.  Under UN Charter, self-determination limited to the colonial context.  In effect, this denied a general right to secession of groups within a state

2. The East Timor Case (Portugal v. Australia)

E. Timor a former Port. colony, but annexed by Indonesia later.  Timor is non-self-governing & Port. has status as administering power (exclusive power to enter into treaties on behalf of Timor)àbut Ct. rejects that.

Portugal upset b/c Aus. & Indonesia negotiated a joint-treaty to exploit oil & gas off cost of E. Timor.  Port. says this is contrary to intl. law, infringing rights of people of Timor—right of self-determination.  

Aus. challenges competence of ICJ juris.  Aus. says that this is not a dispute btwn. only Port. & Aus, but also affects interests of Indonesia.  Aus. says Indonesia is a necessary party to the proceedings but Indo. has not accepted compulsory juris. of ICJ.  Arg. that right to self-determination has been recognized as erga omnes obligation (an obligation owed to every member of intl. commun.)—obligation of Aus. to protect Timor’s right of self-determination.  Although Ct. says that this is an era omnes obligation, the necessary party doctrine (lacking Indonesia) trumps it.  This is a backlash against the Nicaragua case (US alleged there that Honduras was a necessary party.)

D. The Court’s Advisory Jurisdiction

1. Intro to Nuclear Weapons Advisory Opinions

Gen. Assem. resolution declaring the use of nuclear weapons illegal.  Evidence of customary law, but voting patterns reveal no real custom.  

2. The 1996 Nuclear Weapons Advisory Opinions

Legality of the Threat or Use of Nuclear Weapons
Question submitted by Gen. Assem. for advisory opinion:  “Is the threat or use of nuclear weapons in any circumstance permitted under intl. law?”  States provided statements on the question.  Art. 96 of UN Charter allows Gen. Assem. (and other orgs.) to ask for advisory opinion on a legal question—compatibility of threat/use of nuclear weapons w/relevant principles and rules of intl. law.  Only intl. orgs. approved by Gen. Assem. can ask for advisory opinion (not states).  Orgs. can ask for opinions on issues that are w/in the scope of their activities.  Fact that this question also has political aspects doesn’t matter.  Purpose of legal opinion not to settle disputes btwn. states but to offer legal advice to the organs & institutions requesting opinion.  UN Charter recognizes right of indiv./collective self-defense (subject to necessity & proportionality) if an armed attack occurs.  

Questions of admissibility & jurisdiction:

a. approp. of ct. to give advisory opinion at all?

b. whether this is a legal question

c. faced w/ contention that it’s a political question

d. faced w/ contention that motivations political & not to help orgs.

Ct. says it’s a legal question.  

Ct. hold that use of nuclear weapons generally illegal but ct. cannot conclude definitively when very survival of state at stake—question so fact-dependent that can’t answer OR an area of non liquet:  there is no law

2 competing interpretations:

· It is a finding of non liquet

· The question is so fact-dependent that can’t give answer “in view of the current state of the law.”

· Advisory opinion opens door a crack to set up trumping jus ad bellum rule over jus in bello (something long ago disposed of).  Jus ad bellum:  the law governing conditions in which may use force internationally. 

Jus in bello:  the law governing conditions in  which you actually carry out military actions (methods & means of warfare).

III. Sources of International Law:  The Role of Custom and Treaty

A. Sources of International Law

1. International Conventions:  treatiesàmajor instrument of cooperation in international relations.  Often an instrument of change.  Law making treaties conclude an agreement on universal substantive legal principles.

2. Customary Law:  law evolving from the practice of states.  Treaties can also be evidence of cust. intl. law. 

Composed of 2 elements:

a. General Practice (objective element):  actual practice of states; does not have to be universal to be a general practice

b. Opinio Juris (subjective element):  conviction felt by states that a certain form of conduct is required by intl. law.  

3. General Principles of Law (recognized by civilized nations):  little agreement about meaning of this phrase—principles of intl. or natl. law?

4. Judicial decisions & writings of scholars:  no formal stare decisis for ICJ.  Recent proliferation of intl. tribunals and cts.

5. Codification of International Law:  The International Law Commission consisting of intl. lawyers entrusted w/codification of intl. law & its progressive development.

B. Law of the Sea:  The Formulation of Customary Law with Regard to the Continental Shelf

1. Introduction to Maritime Zones

Moving outward from land, 3 zones:  

a. Internal Waters:  ports, harbors, lakes & canals.  Rules for these are part of customary intl. law—sover. of coastal states extends to internal waters.  Usually coastal state allowed to apply & enforce its laws against foreign merchant ships in internal waters.

b. Territorial Sea:  extends 12 mi. beyond internal waters.  Foreign ships have a right of innocent passage through territorial seas.  Innocent passage as long as it’s not prejudicial to peace, good order, or security of coastal state.  Width of territorial sea subject to conflicting interests.  12-mile limit of territorial sea estab. by 1982 Conv. on Law of the Sea.

c. Contiguous Zone:  area of high sea adjacent to territorial sea.  1982 Conv. provides a 12 mile zone contiguous to 12-mile territorial sea zone (total 24 miles).

d. Exclusive Economic Zones:  1982 Conv. gave coastal states an exclusive econ. zone of 200 miles total (including 12 mi. territorial sea).  Have rights over all econ. resources of the sea, seabed & subsoil.  

e. High Seas:  all parts of the sea that are not included in the territorial sea or in the internal waters of a state.  May be used freely by ships of all nations.  Subject only to intl. law & laws of flag state.

f. Continental Shelf:  In 1945 Truman issued proclamation that US had exclusive right to exploit the seabed & subsoil of the cont. shelf off the coasts of US which were not more than 100 fathoms deep (but no real intl. consensus).  Conv. defines cont. shelf as “submarine areas adjacent to the coast.”  Chilean proclamation said cont. shelf extended 200 nautical miles & control of airspace above water.  

2. The North Sea Continental Shelf Cases (ICJ 1969)

(Germany, Denmark, Netherlands):  Case sets out to how to prove cust. intl. law.  Concerning equidistance principle vs. principles of equity (size of state territory & size of cont. shelf).  Denmark & Neth. argued that Art. 6, par. 2 of Conv. of Cont. Shelf reflects cust. intl. law & Germ. should be bound by it even though not a party to Conv.  

To determine whether cust. intl. law, look at these factors:

· Is it intended to be a norm-creating rule/rule of general application?

Reservations allowed under Art. 6, so Art. 6 did not reflect cust. intl. law.  

· state practice:  how many states ratified it, refer to it, apply Art. 6 principles?  Ct. concludes that widespread but not universal.  Has to be representative—geography, pol. & econ. context, states whose interests are specially affected.  Test:  extensive & virtually uniform state practice.

· opinio juris:  practice thought to be obligatory.  No evidence of opinio juris here.  This element attacked by minority; getting rid of subjective view.  Dissenting opinion more flexible approach:  would only look to general state practice to see if principle of equidistant delimitation part of cust. intl. law, and concludes that it is.

Ct. directs that resolve issue by negotiation taking into account factors like general configuration of coasts of the parties, special features, physical & geological structure of the shelf, proportionalityàequitable delimitation.

3. The Fisheries Case (ICJ 1951)

(UK v. Norway):  

UK tried to prove that estab. in intl. law that only if 10 mi. or less across bay, then could claim territorial waters, but if greater than 10 mi. then would have to go around mouth of bay to delimit.  Ct. looked at historic usage of water and found Norwegian practice not contrary to intl. law.  Ct. said Norway has always opposed attempt to apply 10-mi. rule to Nor. coast—has always been a persistent objector (persistent objection to prevent development of cust. intl. law where the state is the objector).  Norway has always applied own system of delimitation consistently.  Furthermore, UK has not made any reservations to this & should’ve objected earlier.  Ct. takes into account peculiar geography of Nor. coast.  If you do want to object to a rule, you must do so persistently.

4. Innocent Passage for Warships

The Black Sea Affair (1986):

What rights does the coastal state have in its territorial waters?  Sovereignty vs. sovereign rights?  Has sovereignty limited by right to innocent passage—sail through another state’s territorial water, no stopping, just passing through.  1958 Conv. on the Territorial Sea, §3, Art. 14:  allowed have right of innocent passage if doesn’t affect peace, good order of coastal state.  Can temp. suspend passage (non-discrim.) if necessary for natl. security.  

US ships stopped & carried out spying activities off USSR coast.  USSR contending violation of intl. law, but US hadn’t even signed 1982 Conv. on Law of the Sea (w/ same lang. from earlier conv.).  USSR can argue that US ships not even passing through.  US has burden to show general right to innocent passage, then burden shifts to USSR to show that these waters closed for security reasons.  Lang. in conv. says peace, good order & security.  What about espionage—where does that fit?  Art. 19(2)(c)àcollecting info to the prejudice of coastal state, can argue self-defense  

But Ct. finds that intl. legal order operates w/ presumption that general right to innocent passage exists in territorial seas.  Right of innocent passage not a “gift” but a limitation on coastal state’s sovereignty.  

C. More on Customary law, How to Find It, How to Prove It

1. The Law of War as Customary law

US v. von Leeb (High Command Case)

Question concerning applicability of Hague & Geneva Conventions as to legality of use of prisoners of war in construction of fortifications.  States that details as to care & treatment of POWs can only be binding by agreement.   

2. Human Rights as Customary Law

Intl. order created by states, for states.  Connection of human rights & laws of war—limitations on methods of warfare. Universal Declaration of Human Rights, UN Charter, Intl. Covenant on Civil & Political Rights, Intl. Covenant on Economic & Social Rights (1966), Conv. on the Prohibition of Tortureàglobal instruments w/ regional mechanisms providing for enforcement.  Principle of universalism:  universal application of human rights.  

a. Filartiga v. Pena-Irala (1979):  

US exercising juris. over 2 Paraguayan natls. for act occurring in  Paraguay.  But UN Charter, Art. 2.7 says UN cannot interfere in domestic matters.  Transformation of that rule in this case.

Alien Tort Claims Act:  confers juris. to fed. cts. for tort in violation of law of nations/US treaty.  In order to have juris. must be a violation of law of nations & a violation of US treaty.  Is “law of nations” same thing as customary intl. law?  Is torture prohibited as a matter of law of nations?  This case arose before 1984 Torture Convention.  What does the Ct. cite as evidence?  

· Universal Declaration of Human Rights, Art. 8 provides remedy in that partic. state, doesn’t right to sue in foreign state

Not a treaty but based upon a UN Gen. Assem. resolution in 1948—evidence of consensus, norms reflecting cust. intl. law

· ICCPR, but US not a party until very recently.  

US not a party to a single treaty prohibiting torture, yet 2nd Cir. concluded torture contrary to law of nations

Torture at least formally prohibited by statutes in most states vs. what states actually do.  

Victim’s family won & compensated.  This case maintains authority of larger, more powerful countries (if 1 country undertakes to punish another state’s domestic acts/crimes).  Tension w/ sovereign equality of all states only bound by consent.

2 lines of thought:

· fragmented system:  nationalist, local values

· liberal theory:  cts. available to anyone, rules roughly the same b/c liberal convergence of ideas, so natl. cts. OK

b. Human rights law & humanitarian law (rules governing methods & means of warfare) can coexist but lawful use of force in armed conflict trumps human rights law.  Coming together of intl. humanitarian law & human rights law.  

1) Nuernberg:  1st intl. tribunal of its type.  Created after Holocaust, applied law created after events occurred—problematic, legitimacy questioned.  But other intl. cts. & tribunals estab., such as Yugoslav & Rwandan tribunals.  

2) 1998:  Adopted statute of permanent, standing International Criminal Ct.  

Has juris. over types of cases:  crimes against humanity (i.e. torture), war crimes (jus in bello), genocide, aggression.  Only has juris. over indiv. of a state party or persons who commit an act w/ that territory.  Not universal juris.

US’s concerns w/ICC:

i. perception that ct. will have juris. over US nationals even when it shouldn’t (i.e. US troop, as part of UN peace-keeping, in Somalia)

ii. ordering an act sufficient to create a territorial nexus (i.e. prosecution against Pres. on indiv. capacity)

But statute will not have retroactive effect.  Juris. of ICC will be complementary to natl. cts.àfirst natl. cts. should exercise juris.  This puts ICC prosecutor in very politically-sensitive position.

3) Only way tribunal can be estab. is through Sec. Coun. resolution.  Any 5 perm. members can veto, control its function.  But ICC has severed its link w/ Sec. Council.  Milosovic first head of state to be indicted by intl. crim. tribunal.    

3. The Evidence Needed to Establish International Law

Traditional elements:

a. Diplomatic practice

b. Case law & doctrine (intl. & domestic)

c. national legislation

d. international agreements

D. Beyond Customary Law:  Obligations Erga Omnes and Jus Cogens

1. Jus cogens:  basic principles of intl. law which states are not allowed to contract out of—peremptory norms of general intl. law

Vienna Conv. on Law of Treaties defines jus cogens:  peremptory norm of intl. community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general intl. law having the same character.

2. Obligations Erga Omnes

Obligations erga omnes are concerned w/ the enforceability of norms of intl. law, the violation of which is deemed to be an offense not only against the state directly affected by the breach, but also against all members of the intl. community.  

IV. Treaties in International Law

A. First Look at Treaty

Treaties heart of intl. law.  No hierarchy of laws in intl. law but human nature to focus on instrum. such as treaty.  

Treaty:  an intl. convention which sets out rules

1. Four types of treaties:

a. bilateral:  btwn. 2 states

b. regional:  geographic, political, economic

c. establishing intl. orgs.:  increasingly global

2. Vienna Convention on the Law of Treaties sets out comprehensive principles, adopted in 1969, in force in 1979ànow reflects cust. intl. law.  US not a party.

Treaty usually gets adopted by consensus, then text opened for signature.  Signature indicates commitment to text, does not equal ratification.  

Art. 14:  Consent to be Bound

· Ratification:  go through natl. parliament, only open to signors of treaty

· Approval:  haven’t participated in negotiation process, but wants to be a party—no substantive difference

· Accession:  non-ratification, by executive act (don’t have to go through parliament, not a possibility in US)

No parliamentary oversight in what govts. say in negotiation process:  no accountability, constrained only by broader instructions & what’s in govt.’s interest.

3. When can a state put in a reservation?

a. Some treaties totally silent on reservations

b. Some treaties explicitly prohibit reservations.

c. Some treaties allow limited reservations based on certain circs.

4. Validity of a Treaty:  Panama Canal Treaty of 1903

Btwn. opening & conclusion of negotiations, Panama became independent.  If dispute arises in 1999 over treaty, which law do you apply—law of 1903 or 1999?  Apply law at time the fundamental change occurred.  

Inter-temporal character of intl. law—go to the law at time legal issue occurred.

B. Treaties in United States Law

1. The Constitution, Treaties, and Foreign Affairs

a. Const. Art. 2 gives Pres. power to make treaties w/ advice & consent of Senate.  Art. 5 (Supremacy Clause) includes treaty as source of the law of the land to prevail over inconsistent state law.

b. Is Art. 2 procedure only way US can enter into intl. obligations?

No, can also have a Congressional-Executive AgreementàTreaty made by Pres., both Houses voting by simple majority.

Also Presidential Executive Agreement made by Pres. of own authority.  

Historically, Art. 2 procedure standard, but the other 2 have been used more in recent times.

c. Does it matter which of these 3 forms used in assessing its effectiveness under Supremacy Clause?

Treaty becomes law under Supremacy Clause only if self-executing.  This is a judicial creation.  Treaty cannot be invoked for direct effect in US cts. if not self-executing.  Treaty subordinate to Const. but on par w/fed. statute.  Treaty could prevail over earlier statute but later statute could prevail over treaty.  Treaty prevails over inconsistent state law.  Cong.-Exec. Agmt. same effect as Art. 2 treaties as long as lawfully made.  But controversy over Pres.-Exec. Agmt. (may not override earlier statute).

2. Treaties and Other International Agreements

a. Asakura v. City of Seattle:  city ordinance discrim. against non-citizens.  US-Japan Treaty prevailsàit is self-executing:  

1) very specific to individuals—creates indiv. rights

2) doesn’t involve any affirmative acts to give it effect, goes into effect by virtue of adoption

3) intended (implicitly) to be self-executing

b. People of Saipan v. US Dept. of Interior:  Saipan part of trust territory of Micronesia.  Micronesia is strategic trust supervised by UN Sec. Council, so territory administered by US.  Saipan contended that US in breach of trust agmt.  Ct. thinks people of Saipan being dealt w/unjustly; overturns decision to build hotel.  To determine if treaty self-executing, look at:

1) purposes, objectives of treaty

2) existence of domestic procedures

3) availability of alternative enforcement

4) long-range social consequences

Not a lot of other cts. would use this criteria.

c. US v. Postal:  Brit. vessel 16 mi. from US arrested for smuggling marijuana.  Treaty says no juris. in US—Conv. on High Seas—estab. exclusive juris. of flag state (Brit.).  Although US may have acted illegally under High Seas Conv., no effect on US b/c treaty non-self-executing.  Can this case be reconciled w/Saipan case?  Ct. attaches a lot of weight to intention of states.  Parties to treaty a collectivity.  Then looks to intention of US as to whether self-executingàUS didn’t intend to change any domestic law, therefore not self-executing.

d. With human rights treaties, Senate/Admin. usually makes deliberate statement that not self-executing.  Domesticates intl. law.  

3. The Constitutional Limits of the Treaty Power

a. Treaties and States’ Rights

US Const. a delegation of powers.  What’s the effect of treaties on other delegations of powers?

Missouri v. Holland:  effect of treaty on US law.  Unclear whether fed. govt. could make laws on birds.  US-Canada Treaty deals w/migratory birds.  MO couldn’t make a treaty; treaty function monopolized by fed. govt.  MO relies on 10th Amend.—powers not delegated to fed. govt. reserved to states.  Treaty power is a diminution of state power & aggrandizement of fed. power.  Broader interest than state interestàfed. level only rational level to deal w/problem.  Tendency of fed. cts. to favor fed. power. 

b. Treaties and Individual Rights

Reid v. Covert:  rights Const. gives to indiv. cannot be overridden by treaty.  What is the interest of Brit.?  Why are there these kinds of agmts.?  SOFA=status of forces agmt.  Generally an Exec. Agmt.  US doesn’t want Brit. police coming into military bases investigating, etc.  Risk to foreign policy would be great if non-military trial, kind of concern Brit. has.  Concern of bias on Brit.’s part, lack of local involvement, underenforcement.  Another issue in negotiation SOFAs:  risk of death penalty in US.  

Policy question whether military justice fair—to subject civilian to those procedures.  

Treaty power cannot be used to override const. rights.

c. Youngstown Sheet & Tube v. Sawyer:  steel industry would on strike during Korean War.  Foreign affairs interest—does that give Pres. the power to take over steel mills?  Justice Jackson’s analysis divides up situations into 3:

1) express approval of Cong.

2) not approval, not denial of Cong.

3) Pres. relying solely on own powers

Here, Pres. not acting w/approval of Cong., acting solely on own powers.  There is not a “general foreign affairs power.”  Cts. nervous about giving Pres. broad power to take away people’s rights b/c of foreign affairs involvement.  Ct. more comfortable if Cong. involved.

d. Dames & Moore v. Regan:  arose out of US-Iran strife.  US businesses seized, contracts revoked during Revolution.  Iran seized US hostages in US Embassy; US froze Iranian assets in US.  Solution:  US & Iran adhered to declarations—Algiers Accord.  Iran-US Claims Tribunal in Hague.  Americans brought suit in US cts.  Pres. issues Exec. Order to implement Algiers Accord:  non-froze Iranian assets, stopped attachment of Iranian assets, suspended claims in US.  Ct. says Pres.’s authority not from statute but other bases of authority.  But Ct. says it’s OK b/c Cong. has accepted Pres.’s authority to do it in the past, so there has been acquiescence by Cong.  

Is it crucial to this decision that an alternative set up—tribunal in Hague.  Claimants interests are being addressed.  Ct. does take the indiv. right seriously:  impt. that claims are only suspended and not terminated.  Ct. leaves open question of whether this is a taking.  Decision very impt. for intl. claims settlement.  Although a kind of override of indiv. rights, but necessary to achieve these intl. claims settlements.  When a US natl. has property taken, ordinarily must seek exhaustion of local remedies.  Only have intl. law claim if local remedies totally failed to do justice of if there aren’t any effective local remedies.  

Law which applies in diplomatic protection claims is law of state responsibility.  

State on its own behalf may have some diplomatic claims not arising out of indiv. claims.  Indiv. rights subordinated to state interestsàtrad. intl. law allows states to negotiate away indiv. rights, keep $ from indiv.  But nowadays more for a where indiv. can bring claim against Iran but also allows state-to-state claims.  

C. Interpretation of Treaties

1. Invalidity, Termination, and Suspension

Panama Canal Treaty revoked—violation of intl. law

other grounds:  fraud, corruption, coercion

Jus cogens rule so fund. that no state can deviate from it by treaty (i.e. slavery, privacy, torture)

2. Vienna Convention on Law of Treaties says in interpretation of treaties, look to good faith, ordinary meaning, in light of object/purpose.  Also look at subsequent agreement, subsequent practice in application (look at what states actually doing in practice), relevant rules of intl. law in interpreting treaty (can look at other types of intl. law, such as human rights, IP, etc.).  Supp. means of interpretation:  can go to prep. work of treaty if meaning in doubt, ambiguous, or interp. unreasonable

3. Air France v. Saks
Question over word “accident.”  Does it include earache when flight smooth & goes as planned?  NO, according to O’Connor’s decision—airlines is not liable.  Holds that liability under Art. 17 of Warsaw Convention arises only if passenger’s injury caused by unexpected or unusual event that is external to the passenger.

4. Approaches of International Tribunals

a. The Golder Case (Eur. Ct. Human Rights)

Established right of access to ct. 

b. The Shrimp/Turtle Case (WTO Appellate Body)

US introduces on basis of domestic legis. a prohibition on importing shrimp caught by 4 Asian countries b/c caught in turtle-unfriendly manner (endangered species).  Asian countries think US imposing own norms—contrary to Art. 11 of GATT.

2 issues:

· “Natural resources” include living natural resources?

· “Natural resources” means resources located in state taking the measure or anywhere.

Asian countries argue that “natl. resources” doesn’t include living things, but probably minerals, etc.  Drafters of GATT in 1947 meant non-living having economic value (not ecological).  WTO Appellate Body says that language of 1947 lifted and put in 1994 treaty—so should reflect 1994 values and concerns.  Ct. says US’s measure is applied in a manner of “unjustified” and “arbitrary discrimination.”  Once open door to allow 1 state to determine another’s policies, opens door to carte blanche unilateralism.  First time that intl. tribunal recognized possibility of 1 state acting to protect resources in another state.

5. Conflict Between Statute and Treaty

a. Diggs v. Shultz

b. United States v. PLO

D. Breach of Treaty and State Responsibility

General law on breach of intl. obligations—law of state responsibility.  

Vienna Conv. on Law of Treaties (US not a party):  most of it is cust. intl. law.  An attempt to codify and narrow long-standing practice in intl. law.

1. Termination and Suspension

Major provision:  Art. 60—a material breach of a treaty entitles other parties to terminate/suspend the treaty.

a. If multi-lateral treaty, all can agree to either terminate w/breaching state or in toto.

b. If one state especially affected, can terminate/suspend.

c. If not substantially affected, yet can still terminate/suspend.

d. Definition of material breach (Art. 60, par. 3):  a repudiation of the treatyàstatement in advance that will not honor the treaty; a violation of a provision essential to the object of the treaty.  If breach doesn’t reach that level, not materialàno right to terminate/suspend but other rights.  

e. General rules may be displaced by express provision in specific treaty.

f. Art. 61 impossibility and Art. 62 fund change in circs. can excuse state from performance.

g. Old doctrine allowing states to get out of treaties—changed circs.—rebus sic stantibusàobligation assumed stood only if things stood as they were.  Art. 62 doesn’t use this term:  shifts burden, high threshold:

1) change in general circs. which doesn’t affect treaty obligation doesn’t matter

2) no fund. change against a boundary treaty

3) can’t claim changed circs. if you cause it

h. Emergence of jus cogens norms (peremptory), then don’t have to cont. w/ treaty.

2. Remedies for Breach other than Suspension/Termination

a. Sometimes remedy provided for in specific treaty.

b. For breach of intl. obligation, entitled to restitutio ad integrum:  obligation to recreate the situation before the breach.

3. Law of State Responsibility

a. Intl. law has 2 basic obligations:

1) Primary Rules:  rules of conduct (prohibit, permit, require) (i.e. rule against use of force)

2) Secondary Rules:  define charac. and consequences of breach of primary rules=law of state responsibility

First inquire what is the primary rule, then move to secondary rule.

b. Ch. 5—circs. precluding wrongfulnessàprima facie breach but no wrong (not just excuses but defense, which make conduct not wrong at all) b/c:

1) consent by victim state to act but ineffective for breach of jus cogens norm

2) countermeasures:  victim state can respond by illegal act against perpetrator, but not illegal b/c of prior act

(Reprisal:  act would have been illegal, but not illegal b/c of prior illegal act of other state.  Retorsion:  unfriendly act but not illegal, i.e. breaking off diplomatic relations).  

Countermeasures have to be necessary and proportionate as long as other means of rectifying the dispute not avail.  Use of force not allowed as a countermeasure unless prior illegal use of force.  

US-France Air Services Arbitration:  dispute over planes from FJK to Heathrow, got on smaller planes to go to France but Fr. didn’t let smaller planes land, US reciprocated.

arbitration:  could US take the law into own hands since Fr. already breaching?

Tribunal said OK if US takes risk if it wants to.

3) force majeure

4) distress

5) necessity—limit use of necessity to extreme situations, used to safeguard essential interests, balancing of interests (not just your own)

6) self-defense:  not an intl. wrong

c. Rainbow Warrior case (1990)

How does intl. law deal w/breach?  What is the intl. obligation that Fr. has breached?  Fr. secret service planted bomb on ship in Auckland harbor, convicted in N. Zealand for manslaughter, Fr. wanted agents out of N.Z. prison so negotiated release to Fr. custody in Hao—arbitration by UN Sec. General—binding.

Fr. breached a bilateral agmt. negotiated by UN Sec. Gen.

Fr. committed 3 kinds of breach:

1) took agents from Hao

2) didn’t return them after circs. ended

3) didn’t seek N.Z.’s consent in good faith

Prima facie breach of primary rule of intl. law.  

Fr. makes point that although treaty obligation is breached, not confined to law of treaties, look to law of state responsibility.  Tribunal agrees w/Fr:  law of state responsibility is also a defense to breach of treaty.  Recommended that Fr. pay $2M to friendship fund b/c concern whether Fr. will honor an award that requires agents sent back—no way to really enforce it—a blow to intl. law.  

This was a trade-off, not a rule-governed decision.  Human rights question of imposing a criminal sentence on indiv. by a state-to-state agmt.

Problem of rights of indiv., rights of states.

Body of law on state responsibility—general customary intl. law.

d. Hungary v. Slovakia (1997):  Hungary terminated treaty to build dams on Danube River b/c said fund. change in circs. (fall of communism, increased knowledge of environmental risk, Czechoslovakia broke into 2 states).  Ct. holds the obligation is of the state, not of the govt. of the state.  Obligations of the state do no change w/ change in govt.  ICJ can’t rely on fund. change (want stability of treaties).  Argument that emergence of new cust. intl. law eclipsing treaty obligations, but Ct. said those rules do not destabilize prior treaty.  Also law of state succession—treaties in Western states have presumption of continuity b/c had too many treaties that they wanted to keep.  Ct. said necessity justification could arise from unseen circs. but not in this case.  Ct. wants to favor stability of treaty.  Ct. says treaty in full effect—losses lie where they fall.  

E. Applying the Law of Treaties:  Human Rights Treaties

In form, like a contract but purpose to estab. general norms of treating people in own territory and set up supervisory mechanism.  Point is to transform domestic conduct.  Third states don’t have direct interestàdoesn’t affect them that much if mistreatment.

Typical bilateral treaty based on concept of opposability:  obligation assumed by State A can be invoked by State B; opposition—linear relationship—2 states.  In human rights treaty, claim of indiv. victim against that state; doesn’t set up right of state to claim against another state.  

1. Unreliable system.  Two types of defects:

a. Other states may not bring claim against state torturing own national (political/diplomatic issues).  Risk of underenforcement.

b. Risk of abusive intrusion:  use human rights concern as level to pursue own diplomatic interest, leading to dangerous confrontations.  

Therefore, states hesitant to join.  But traditional architecture unsatisfactory, privileges states, not individuals.  

2. Two Treaties with 2 Systems

a. Intl. Conv. on Civil &  Pol. Rights:  144 states parties.  Estab. a human rights committee—80 members.  Function:  receive reports from states on compliance w/treaty.  Committee issues general comments—interpreting specific provisions.  States can bring complaints against another state, but never used.  Can receive complaints from individuals—only works if state accepted an Optional Protocolàlooks to see if complaint a genuine violation of right specified in covenant and complaint must exhaust domestic remedies.  State can comment on it, then committee can issue its view.  Not a court. 

3. Lovelace v. Canada:  role of HR Committee.   Indian woman, got married to non-Indian, lost her right to return to reservation, lost Indian status, no domestic remedy.  HR Committee said violation of ICCPR not b/c differential treatment btwn. men and women (doesn’t strike it down as sex discrimination) b/c not really against women in Canada but against her tribe.  

4. Reservations to Human Rights Treaties

a. Bilateral treaty same as multilateralàcontract btwn. state parties.  Reservation should only be allowed and effective if:

1) specifically provided for in the treaty

2) OR if all the other parties accepted

Unilateral modification of contract not allowed.  Contract model respects sovereignty—states bound by only what they agreed to.  Increased institutionalization of intl. law—intl. org. itself has to consent to reservation.  

b. Use of multilateral treaties as major law-making instrum.  Treaties playing a legislative role.  Human rights—protect people/groups w/in states.  

c. Reservations to the Convention on Genocide (Advisory Opinion):  

Genocide Conv. adopted in 19498, focused on what happened in Holocaust.  Art. 9 allows 1 state to take another state to ICJ—want to make reservations to preclude 3rd party adjudication.  Perhaps states that made reservations not party to treaty at all.  

Advisory Opinion of ICJ:

trade-off:  want robust/strong clause but also want a lot of parties (universality) since genocide, but don’t want reservations to undermine treaty.  

Test invented:  Aside from express provision allowing/prohibiting reservations, reservations permissible if not contrary to object & purpose of treaty.  Who will decide if reservation contrary to object & purpose of treaty?  ICJ, other 3rd parties will decide rarely.  But most of the time, states parties to treaty will decide if reservation is contrary to object/purpose.  This is embodied in Vienna Conv. Art. 19-21:  presumption that if silent, then tacit acceptance of reservation.  If reservation accepted, then treaty in effect & reservation in effect.  

Reciprocity:  reservation applies reciprocally btwn. reserving party & non-reserving party.  What if other states object to reservation but argue that treaty still in force w/reserving force.  Result same:  reservations effective & applies reciprocally.  Happens in human rights treaties.

If other states object to reservation and say not a party to the treaty, then reserving state not a party to treaty.

d. Decentralized system.  Vienna Conv. codified ICJ decision.  Art. 21 might apply only to reservation that aren’t contrary to objects/purposes of treaty (compare w/Art. 19).  Leaves open situation where reservation is contrary to objects/purposes of treaty (& others don’t’ object).  In theory, other states ought to object to such a reservation.  But in reality, other states not so energetic, scrupulous.  Leaves more scope to Human Rights Committee to try to strike that reservation.

e. UNHRC:  human rights treaties for benefit of indiv. & groups, so committee should be trustee in accepting/rejecting reservationàreduce role of states.  

Why the committee felt strongly to take its position:

1) a lot of reservations on ICCPR & Non-Discrimination of Women—universality of human rights undermined.  

US not a party to ICCPR for a long time, ratified in 1990s w/a lot of reservations:

· Art. 20 of Conv. prohibits hate speech, war propaganda, etc.  

US argues that should not be required to prohibit hate speech since infringes on Const. guarantee of free speech.  Everyone thinks this reservation fair & not contrary to objects & purposes of treaty.

· US reserves right to impose capital punishment.  Intl. commun. doesn’t like it (US doesn’t accept limitation to serious crimes).  

· US reservation—“cruel & unusual punishment” prohibited insofar as US Cont. prohibits it; 8th Amend. narrower than ICCPR; changing no domestic law.  Whatever Const. means at this time, that’s what US accepts—shifting oblig.  A lot of other countries objected to this self-judging.  

2) UNHRC will decide which reservations unacceptable if reservation contrary to cust. intl. law, can’t make it, etc.

3) UNHRC will determine consequences of invalid reservation; bound by treaty in full if reservation invalid.  

5. Derogations from Human Rights Treaties

Brogan v. UK:  arose from civil struggle in N. Ireland.  Ireland used to be colony of Britain—Catholic, partition of Protestant/Catholic.  Protestant (w/substantial Catholic minority)àN. Ireland still under Brit. rule, rest of Ireland indep.  

Civil rights movement in N. Ireland resolved an anti-discrim. legis. in N. Ireland.  Peace agmt. in precarious situation now.  Brit. authorities trying to control terrorism in N.I.àIRA, but Brits. seen as oppressive.  Detaining people up to 7 days w/out charge, w/out being brought before judgeàdangerous threat to democracy.  Brit. said evidence-gathering.  Detainees challenged it under Art. 5, par. 1(c)—only ¼ charged, therefore most detainees held even though insuff. evidence.  Ct. says no reason to believe police suspicion not in good faith, therefore no violation of Art. 5.  Ct. seems to treat Art. 5 arg. as structural argument, dealt w/ applicants in broad, cursory way.  Ct. gives Brit. “margin of appreciation”—rights enshrined in treaty; intl. body exists in Strasbourg—free to adjudicate; take states to account only where outside the margin.  Allowed margin b/c of terrorism.  Art. 5(3) requires that person arrested be brought “promptly” before judge, but what does that mean?  Ct. says means ASAP.  24 hours normal standard.  Make sure some indep. judicial supervision of the arrest.  Brit. loses on this claim.  Brit. then files derogation under Art. 15 (affects future behavior).  Permits derogations:  breach of some rights in emergency; govt. has to give notice, possibility of supervision, reasonable relationship btwn. derogation & emergency.  But some rights not derogable.  Meant to have it out in the open; careful marshalling of variable standards.  Problem of how to uphold human rights in state of emergency.  Brit. filed derogation; Ct. said OK.

Ct. will second-guess govt. only in extreme situations, but usually let govt. choose what it wants to do—“margin of appreciation.àestab. in Eu. Ct. of HR, but not in UNHRC.  UNHRCommittee does not allow derogations.

6. Interpreting Human Rights Instruments

Gay Rights Cases

a. Norris v. Ireland:  Art. 8 of Eur. Conv.  Ct. agrees law a prima facie infringement of Art. 8, par. 1.  Can the govt. justify this law on the ground that it’s protecting morals?  Is the state justified in abridging someone’s rights to protect morals?  Eu. Ct. has to decide if this measure necessary to protect morality in dem. society.  Looks to other EU nations which have dropped criminal homosexuality provision.  Ambulatory text:  look at social mores at time, not bound by dead hand of past of 1950àrejection of originalist thought.

b. Toonen v. Australia (HRCommittee to same problem):  in lieu of appeal of global community, appeal to Australian community (look at other practices of other Aus. states & territories).  Art. 17 of ICCPR focuses on idea of arbitrary interference:  unreasonable interference.  Avoid the problem of setting global standard/precedent—looks at reasonableness in Aus.  Problem of federalism—fed. govt. wants to end crim. of homosexual behavior in Tasmania, but can’t do that.  But Tasmania has no intl. responsibility, so intl. claim against Aus.  But Aus. argues for Toonen though.  Tasmania does change its law later.  is it proper for natl. govt. to conspire w/ ?  Sexual orientation covered by provision prohibiting discrim. on basis of sex—global constituency.  

c. Lustig- Prean:  In Brit. gays are excluded from military.  Art. 8.2—prima facie right to privacy. Brit. says issue of natl. security.  usually natl. security gets wide margin of appreciation, but Ct. says exclusion not justified.  Ct. looks at other EU militaries which have stopped the exclusion.  Is Eu. Ct. right in restructuring the Brit. military?

7. The Extent of State Duties in Human Rights Treaties

Soering v. UK (ECHR, 1989):

a. Facts:  Man & woman pair killed woman’s parents, went to London, woman extradited to VA, US wanted the man as well.  US-UK Extradition Treaty.  Soering sought review of extradition by ECHR under Art. 3 of Eur. Conv.  Ct. thinks Soering’s Art. 3 rights would be infringed by sending him to US.  Art. 3 right might be violated by US, not Brit., but US not subject to Conv. since not a party to it.  Does Brit. have any duties under Art. 3?  Is it right to rule against UK b/c risk of mistreatment by 3rd party—US?  Is Art. 3 violated by UK if send him to US to face death penalty?  Should there be an Art. 3 claim at all based on conduct US will take?  Are there some rights so fund. that they are protected from violation by 3rd states—extra-jurisdictional (right to life, free from torture).  

b. This decision implicates practices of states non-parties to Conv. but primacy of human rights, so need broad protection.  State responsibility of Brit. extends to treatment Soering might get in 3rd states.  Soering will not be subject to torture but ordinary process of death penalty in VAàCt. says way death row system operates in VA is violation of Art. 3.  Not a right to life question; Conv. does not prohibit death penalty by due process.  Becomes collateral attack on death penalty:  death row phenomenon contrary to Art. 3.  Strong policy in EU against death penalty.

c. What about extradition question for Brit.?  Why did Brit. care so much about reciprocity in extradition?  IRA soldiers/political prisoners escaped to US.  Brit. has strong policy interest so that US will send IRA terrorists back to Brit.  

d. Ct.’s reasoning broad, but is the decision broad?  Ct. gives a lot of weight to Soering’s personal charac. & possibility that he could face trial in Germany.  Brit. have nothing they can do about Soering.  

Solution:  Soering can be tried for murder.  Narrowing of the decision in the last few pages.

F. Theoretical Overview

1. Coordination Treaties:  treaties that are beneficial to all, such as same language for airline pilots

2. Cooperation Treaties:  agmts. that work only when everyone does what’s promised.  Prisoner’s Dilemma:  costs something to adhere to treaty whereas cheap to secretly defect.  Danger of defecting, problem of avoiding incentive that countries might have to defect.  But if all parties cheat, then everyone will be worse off.  Collective action problem.  If set up monitoring body, reduces transaction costs, can impose sanctions on cheaters.

Cooperation treaties lead to intl. institutions.

3. National rules about treaty necessary part of how treaties really work.  Try to use intl. treaty to get result that can’t be gotten in domestic politics.  Two level game:  US & France, but Pres. reps. US internationally but different actors influence Pres./US.  System still assumes split btwn. domestic & intl. but domestic-intl. split breaking down.  Instead of relationships going through the center, direct relations btwn. parts of govt. or btwn. interest groups & govt.  Access of diff. parts of states through intl. institutions.  

4. How to make credible commitments:  B/c US so powerful, possible that US will change its mind & other countries can’t do anything about it.  So they may be suspicious about entering into treaty.  But can lock commitment into domestic law (i.e. create property right to litigate in US cts. under treaty, like Asakura case).

V. Limits of National Criminal Jurisdiction

A. Does International Law Set Limits on the Exercise of Criminal Jurisdiction?

1. Akehurst background

a. Jurisdiction:  powers exercised by a state over person, property, or events.  The existence of diff. grounds of juris. invoked by natl. cts. means that several states may have concurrent juris.—the criminal may be tried & punished by several diff. countries.

1) Legislative/Prescriptive jurisdiction:  powers to legislate in respect of the persons, property, or events in question

2) Judicial/Adjudicative jurisdiction:  powers of a state’s cts. to hear cases concerning the persons, property or events in question

3) Enforcement jurisdiction:  powers of physical interference exercised by the executive, such as arrest of persons, seizure of property

b. Territorial sovereignty:  a state may not perform any governmental act in the territory of another state w/out the latter’s consent. 

Intl. law does not impose restrictions on juris. of cts. in civil cases, but restricts juris. only in criminal cases.

1) Territorial principle:  the state where the act commenced has juris. under the subjective territorial principle, and the state where the act is completed as juris. under the objective territorial principle.

2) Nationality principle:  a state may prosecute its nationals for crimes committed anywhere in the world (active nationality principle).  Some states also claim crim. juris. to try an alien for crimes committed abroad affecting one of their nationals (passive nationality principle).

3) Protective principle:  state may punish acts prejudicial to its security, even when they are committed by foreigners abroad.

4) Universality principle:  individual is punished elsewhere for an act which was lawful under h law of the place where it was committed.  Less objectionable when applied to acts which are regarded as crimes in all countries.  Recent tendency to claim universal juris. over crimes against human rights.

c. Extradition:  Individuals are extradited (handed over) by one state to another state in order that they may be tried in the latter state for offences against its laws.  But no duty to extradite in absence of treaty.

2. Class notes on background:  Historic assumption that crim. law a natl. matter, but problem of management of overlap.  Intl. law should directly criminalize some conduct through intl. crim. institution.  Difference btwn. natl. civil & criminal juris. in intl. law.  Decision about choice of law—apply foreign law to determine merits of civil case.  US will not apply US crim. laws to non-Us natls. for conduct that occurred so far away.  Intl. law more restrictive on scope of natl. crim. juris.  Controversial elements in cases that are both civil & criminal (such as anti-trust law).  

a. Three-fold distinction:

1) juris. to prescribe the substantive law

2) juris. to adjudicate the claim

3) juris. to enforce

Distinctions very impt. in civil area, possible to have juris. to adjudicate but not to prescribe.  But in crim. area, choice of law question collapsed into juris. to adjudicate & enforce.  Country applies its own crim. law—so it has juris. to prescribe.

b. Traditional intl. law—state can exercise juris. if 1 of 5 standards present:

1) territorial

· subjective:  person who has committed crime in your territory

· objective:  effects of act in territory

Lotus case—objective territorial juris.  Effects on Turkish property (ship).

2) nationality

· perpetrator has your nationality—Soering case

3) nationality of the victim (more controversial)àstate claims juris. b/c victim a natl. of the state

· Cutting case

Unfair b/c have no idea what nationality victim/what the victim’s law is.

Anxiety about intrusion on primary basis of juris.—a conflict of laws (overreaching)

4) protective juris.—exercise juris. over non-national’s offshore activity in order to protect natl. security

· Alvarez-Machain might be another sort of protective juris.

This could easily overreach.  Where do we get intl. values from?  Leave it up to each state?  Intl. consensus?  

5) universal juris.—any country can assert juris. over anyone for crimes committed anywhere (i.e. piracy, war crimes)  

Moves in increase it include torture, genocide, slave trade, etc.

3. France v. Turkey (The “Lotus,” 1927):  collision btwn. French & Turkish ship.  Turkey wants to prosecute but Fr. says no—nationality of victim not suff.  Effect of act felt on Turkish vessel, but Fr. says exception:  exclusive juris. by flag state for people on vessels.  

Ct. says NO—no exclusive juris. for flag state in collision cases.  Turkey does have juris.  

Case treated as holding:  a state can do anything unless rule of intl. law limiting that state sovereignty (but not anymore).

Fr. a colonial power.  Consular juris.—Western powers had consuls in many 3rd world countries; when dispute w/their nationals the consul would have juris.—part of imperialism.  Now creation of equal sover. states after WWI.  PCIJ in this case rejecting consular juris. & step forward in idea of sovereign equality. (but Alvarez-Machain case a step in the opposite direction—US cts. taking view that Mex. justice can’t be trusted, not as powerful as US)

B. Jurisdiction to Adjudicate and to Enforce Criminal Law:  Issues of Extraterritoriality

1. Male Captus, Bene Detentus

a. Ker v. Illinois:  whether an illegal arrest deprives trial ct. of juris., involving extradition treaty.  Although  forcibly arrested from Peru, Ct. held that due process of law complied w/ as long as regularly indicted by proper grand jury.

b. Frisbie v. Collins:   said while living in Chicago kidnapped by Michigan police and taken to Mich. for trial.  Ct. said nothing in Const. requires a ct. to permit a guilty person rightfully convicted to escape justice because he was brought to trial against his will.  

2. Alvarez-Machain case—balancing of interests approach breaking through to criminal area, shocking to other countries.

Ker-Frisbie rule:  Person indicted w/criminal offense ought to be put on trial regardless of how person before the ct. (i.e. kidnapping).  

Not being prosecuted is not the remedy for illegal kidnapping.  Therefore, incentive to abduct.  Case involved juris. to adjudicate & enforce.  Intl. law sets limits on those powers.  Arg. that indiv. benefits from those rules that restrict power of the state.  

a. Doctrinal question:  what did ct. have to decide that hadn’t already been resolved in Ker-Frisbie?

*state-involved in kidnapping & kidnapping occurred overseasàoverseas kidnapping w/govt. authority

b.   Was the extradition treaty self-executing?  

Sup. Ct. thinks trial ought to go ahead but don’t do it by saying treaty not self-executing.  By implication, Ct. thinks treaty is self-executing.  By implication, Ct. thinks treaty is self-executing.  How is this diff. from Postal case (not self-executing).  Sup. Ct. assumes that extradition treaties do provide the rule of decision in most extradition cases.  Sup. Ct. doesn’t want to say all other extradition treaties not self-executing.  

c. What is the significance of Mexico’s attitude to this case?

Mexican govt. protested & denounced kidnapping.  Does Extradition Treaty create rights for Mexico?  Ct. shouldn’t take case since Mexico protested.  Does indiv.  have rights under treaty?  Idea of disaggregating the state—other domestic actors besides Pres.  View that indiv. rights prevail over Mexico’s rights.  Sovereignty of Mexico a big deal.

Although Mexico protested to kidnapping, may be possible that Mexican official involved.  Did Mexico consent since low-level officials involved?  Only people at level of govt. ministers bind a state, low officials don’t act for the state.  Agency problem.

Raushcer case:  can only try person for charge in treaty—doctrine of specialty

d. How does the Sup. Ct. treat customary international law?  

Cust. intl. law supposed to be part of law of US unless inconsistent w/ Const., statute.

Ct. says Extradition Treaty silent on kidnapping, so cust. intl. law ought not to apply.  

But clear breach of cust. intl. law to kidnap w/out consent of that country.  Ct. cust. intl. law doesn’t affect interpretation of treaty.  Ct. doesn’t say that there’s a cust. intl. law against kidnapping, but Ct. doesn’t weigh cust. intl. law as a rule of decision.

e. Ct. says problem/conduct by Exec. Branch so best dealt w/by Exec. Branch.  Separation of powers decision.  

Sup. Ct. holds that kidnapping not in violation of Treaty & Ker-Frisbie rule fully applicable.  No reason why  should not be tried in US cts.  But when  about to be tried, dist. ct. judge acquitted him b/c not enough evidence to sustain the charge. 

f. Solution:  civil case brought by Alvarez-Machain.  

3. Mexico hasn’t brought case in front of ICJ or asked for an advisory opinion b/c:

a. Mexico has greater interest in NAFTA

b. Clinton agreed that will stop kidnapping

These reflect Mexico’s forward-looking view.  US thinks more worthwhile to commit itself to intl. law rather than continue kidnapping.  

Powerful states, if they don’t like a norm, try to promulgate new rival norm—stay w/in the process of norms rather than totally flouting them.

4. Functional view of intl. law:  (US view) look at level of governance for each issue (states good for some things, not others)

Liberal view:  democracy a norm now; indiv. rights is the correct solution to problems.  Ought to erode sovereignty of those states who aren’t democ. if aren’t upholding those norms.

5. Basis for Change:  whether natl. cts. involved in dialogue among other natl. cts.—implicates intl. law

Alvarez-Machain dissent draws heavily on S. African decision (Ibrahim)

Alvarez-Machain read by House of Lords in Brit., also read by N. Zealand ct.  They rely on dissenting opinion.  Think that there should be dialogue, try to speak back to US on this issue.

VI. International Criminal Courts and Tribunals

What could be the role of intl. crim. cts.?  How far could intl. cts. exercise crim. juris.?  

Estab. of ad hoc crim. tribunals—set up to deal w/partic. situations, estab. by UN Sec. Council:

· ICTFY—Yugoslavia

· ICT—Rwanda

Estab. of ICC—International Criminal Court:  statute of ct. adopted at Rome in 1998.  Ct. doesn’t exist yet.  

A. Yugoslavia 1993:  The Security Council Votes to Create an International Criminal Tribunal

1. Background

Yugo. a fed. state until 1990/1991 w/Socialist economic system, broken w/USSR.  Held together by Pres. Tito until death & then Communist system unraveled.  Political change in Yugo.  Power dynamic in Yugo.—balance btwn. Serbs & Croats.  Croatia declared indep. (after Slovenia), but a lot of Serbs & others in Croatia.  Ethnicization of politics, rise of Milosovic.  Fear that Serbs in Croatia would lose protection by Serbia.  Civil War erupted btwn. Serbs & Croats.  Bosnia also wanted to declare indep. (1992), but no ethnic majority in Bosnia—Muslims, Croats, Serbs.  Idea of indep. opposed by Bosnia Serbs.  Civil War until Dayton Agmt. Fed. Repub. of Yugoslavia includes Serbia & Montenegro.  Serbia includes Kosovo—used to be an autonomous region but not an indep. republic at highest level.

Kosovo:  mainly ethnic Albanian, non-Serb population but of historical significance to Serbia.  Abolition of autonomous Kosovo:  Serbs governing large majority Albanian Kosovo.  

2. Attitude of intl. community to break-up of Yugoslavia:

a. EU recognized early on Slovenia & Croatia.  

Set out rules on which former republics could be recognized as separate states:

· democratic rules

· protect minority rights, etc.

Conf. on Yugoslavia estab. arbitration commission to rule on whether the republics met these criteria

Reinforced the line that only highest level republic entitled to become a state (so Kosovo not allowed).

b. Policy in France:  Fr. jurist told Yugoslav republics that had to have minority rights, but problem of legitimacy b/c Croatia, Macedonia, etc. had to undertake minority rights obligations that Fr. itself wouldn’t undertake.

c. German Policy:  really wanted to recognize/support Croatia.  German calculation of what will reduce disorder, contain a dangerous, explosive situation.  Also a lot of Croats living in Germany.  German assertion of strong foreign policy.  EU wanted to take a common line on foreign policy; Germ. took assertive role.  EU didn’t have power to enforce minority rights, couldn’t prevent civil war in Croatia, Bosnia, etc.

3. Civil war in Bosnia huge in 1993.  Croatian state involved in Bosnia.  Bosnian govt. mainly Muslim.  Concentration camp-like conditions.  Intl. community wants to hold indiv. accountable for acts of brutality, look at precedents.  Idea to do something about war crimes.  No one thinks natl. cts. would be effective.  Ideal solution would be a treaty, then set up tribunal but most states would put conditions in, take years to finish.  

UN Sec. Council has power to make binding decisions according to Ch. 7, so set up tribunal under Ch. 7.  Another solution:  have trials for war crimes in other countries, but no country wants to set up its ct. system as surrogate.

Problems: 

· political problems:  diff. actors in diff. states

· anxiety about intl. juris/a lot of civil wars around the world, so what does this decision imply?

· military problems b/c ongoing conflict.  Serbia winning war, so no defeated part to put on trial.

· want to negotiate peace, is that compatible w/indicting the same actors as negotiating with?

· tribunal probably didn’t deter the atrocities.  If want deterrence to work, have to set up very strong tribunal, so that will make it harder to negotiate w/them.  

4. Once tribunals got started, took on own indep. power, got out of control of states, shifted the political calculations.  Another obstacle:  tribunal set up in 1993 but want to prosecute people who acted 1991 onwards.  Criminal law has to be non-retroactive.  Is there enough law already which made those acts criminal in the past?  So now just setting up the judicial institution.

B. Looking for Precedents:  The Nuernberg War Crimes Trials

War crimes tribunal—is it ex post facto?  Look at past and see what intl. law had estab.  Acceptance of principles of Nuernberg by UN Gen. Assem.

What are the precedents for setting up war crimes tribunal in Yugoslavia?

1. The Foundations

a. Trial of Kaiser after WWI (German ruler)

b. Trial after WWII in Japan, convicted 25 Jap. leaders, lots of trials in US cts. of Jap. leaders

c. Trials in Eur. after WWII, involving Germans

1) International military tribunal in Nuernberg

First true intl. trial.  Judges/prosecutors represented 4 Allied Powers—US, Fr., USSR, UK; convicted 19 Germans

2) Also a lot of national trials:  US, UK, USSR national tribunals trying Germans

3) German courts:  denouncification in Germany—civil sanctions in huge effort to deal w/ what had happened

d. For Yugoslavia, not enough capacity in Hague to have so many trials.

Two sets of precedents:

1) What do we get out of the Nuernberg trials?

· International Military Tribunal

· Charter 3 kinds of crimes:  crimes against peace, humanity, war crimes

2) Ex post facto

· Kellogg-Briand Pact:  outlawed aggressive waging of waràcrimes against peace

· Hague Convention, Geneva Convention:  defined war crimes (but not ex post facto)

· Crimes against humanity:  can have human rights crime

2. The High Command Case (1948):  

It’s not ex post facto law to set up an institution after the fact to try the crim. act (as opposed to criminalizing the act afterwards).  

What are the sources of law relied upon?

· treaties

· Hague Conventions

· Geneva Convention on Prisoners of War

Are these conventions actually enforced as treaty law?  Doesn’t rely on treaty as Rule of Decision; treaties only applicable if all parties of armed conflict also parties to the treaty.  Important to look back at cust. intl. law.  Hague Conv. as evidence of cust. intl. law.  

Case involving question of using POWs to built fortifications a violation.

No clarity of practice in this area; not a violation if fortification not directly in line of fire.

Sources relied upon:

· Treaties

· Customary Intl. Law

· General principles of law incorporated into intl. law based on law of nations.

Laws of war actually enforced through reciprocity, not so much intl. criminal sanctions/prosecutions.  Reciprocity to make the laws work—structure of mutual deterrence.

What does High Command tribunal say on reciprocity?

· Context of whether way German army treated Russian POWs, whether relevant to know how Russians treating German POWs.  Tribunal says fact that Russians did it does not justify the Germans.  Ct. positioning itself to take away reciprocity/reciprocal evil.

3. Doctrinal Points

a. “The Govt. acted” defense rejected.

b. Superior orders defense also rejected

Can reduce punishment but doesn’t exculpate crime.  

c. Question of Command Responsibility:  what acts for low-level people can superiors be held responsible for?  If under aegis of command and didn’t try to prevent it or take disciplinary action, then superior responsible.  But more problematic when chain of command not as rigid.

How to shift from rigid/structured chain of command to situation like Yugo—Bosnia—decentralized command.  

Difficulty:  commander might have known or ought to have known that bad things happening—what to do?

Yamashita:  prosecution of Jap. commander under US law; communications broke down w/subordinates.  US ct. held could be convicted (w/death penalty) if knew ought to have known.

C. Yugoslavia

1. 1993 Sec. Council adopts statute of Yugoslav Tribunal.  Limits tribunal to Yugoslavia, crimes since 1991.  

Offenses:

a. Grave breaches of Geneva Conventions—universal juris.

b. Violations of law & customs of war—tried to extend beyond Geneva Conv.

c. Genocide as defined by Genocide Conv.:  acts aimed at destruction of group as such; mass killing not enough; high standard of specific intent.  Genocide Conv. focused on Holocaust, but definition of genocide doesn’t reach as well to other atrocities.

d. Crimes against humanity—only in armed conflict, otherwise might be ex post facto law.  Tribunal in dicta said crimes against humanity prohibited by cust. intl. law (in order to influence statute of ICC). 

2. ICTFY set up in Hague.  

Should they have trial in absentia (w/out )?  No actual trial in absentia.

Yugo. Tribunal—relation to natl. cts.

Primacy given to intl. tribunal:  intl. tribunal can require natl. cts. to stop its trial & hand person overànatl. system subordinated 

Why would Sec. Council decide to give primacy?

· Concern about fairness in trial in natl. ct. (sham trial)

D. Following Up on War Crimes

1. The International Criminal Tribunal for the Former Yugoslavia

a. Prosecutor v. Tadic:  first case in which tribunal had to rule on own jurisdiction.  Argued that Sec. Council had no power to set up tribunal, that’s a judicial function.  Sec. Council functions political & military.  Ct. said proper juris.  Tribunal says Sec. Council has wide powers, not only enumerated.  Intl. tribunal conducting judicial review of Sec. Council resolution/action.  

Very important idea:  judicial review of Sec. Council action

Was this a genuine consideration?  Can they really say action not allowed?

Tribunal wanted to set itself up as a rule of law body, didn’t want to depend only on politics.  Peace treaty involving Sec. Council might be reviewable by tribunal.

b. Broader campaign by tribunals

Sec. Council not free to do as it wants, governed by laws.

Which tribunals competent to review Sec. Council?  ICJ could consider the question as well—very controversial issue.

Sec. Council limited by its Const., member states, & rule of law

2. The International Criminal Tribunal for Rwanda

a. ICTR:  Rwanda—Hutu majority, Tutsi minority.  Hutu extremists wanted to get rid of Tutsi all together.  Half-million people died, stopped by Fr. intervention b/c US didn’t want to supply any more troops.  UN didn’t do much to protect people.  So set up identical tribunal to Yugoslavia in Tanzania with primacy.  Tribunal good idea in Yugo., was it a good idea in Rwanda?  Giving primacy to intl. ct. did not allow Rwanda to build up its destroyed & futile justice system.  Very little effort in helping estab. Rwandan judicial system. Perhaps hybrid system would be better:  have intl. judges in Rwandan cts. so wouldn’t be “sanitized detachment.”

b. Can the US surrender suspects to the ICTR?  

The Ntakirutimana case:  Intl. agmt. of terms on which transfers of s can take place.  Problem in US—Art. 2 treaties.  Nkakirutimana major perpetrator, arrested in Texas.  Can there be extradition based only on statute when there is no Art. 2 treaty?  

3. Both tribunals estab. by Sec. Council.  Authority by Ch. 7 of UN Charter ability to take binding decisions on all member states.  Used that power to set up tribunals.

E. The International Criminal Court

1. Lockerbie case (Libya v. US & UK):

PanAm bombed by Libyan intelligence, crashed in Lockerbie.

US & UK wanted Libya to hand over perpetrators, but Libya refused b/c said wouldn’t get fair trial.

Sec. Council placed sanctions on Libya.  

Montreal Convention—perpetrators either extradited or prosecute themselves w/in state of Libya.

Libyan policy against extraditing own nationals.  

Libya said sanctions unlawful b/c interfered w/Montreal Conv. rights.

Question:  confrontation of judicial power vs. Sec. Council.

2. ICC estab. under Rome Statute

a. Structure and Statute of ICC:  States bound when ratify treaty.  Only 4 countries have ratified it, will come into force when 60 countries ratify it.  US, Russia, China won’t ratify it—problematic that big states won’t ratify it.  Ct.’s juris. comes into force only after ICC comes into forceàcan’t reach back to Kosovo, etc.  

When ICC established, 18 judges elected by states parties to Ct.

· Appeals Chamber w/5 judges & Pres.

· Trial Chamber w/at least 6 judges

· Pre-trial Chamber w/at least 6 judges  

Judges a mixture of people expert in crim. law & expert in intl. law.   Also a prosecutor elected by assembly of state parties—9 yrs. w/out reelection.  This is meant to assure indep. of Prosecutor—so can’t campaign for favor in other states (unlike ICJ).  No police, no capacity to detain, seize evidence.  So depends on state power.  No permanent jails, serve sentence in other countries’ prisons but not allowed to put them in jail that falls below intl. human rights standards.  Intl. law will not totally control terms of incarceration, reverts back to a lot of natl. law.  Have to serve prison term according to that country’s const. guarantees, parole, etc.  ICC bypasses standard structure of extradition arrangements.  

States that are parties to the statute thereby agree that ICC shall have juris. over crimes listed in statute.  Exception:  war crimes provision—opt out for 7 years.  Statute can have implications for non-parties, sometimes allows party to opt-out and non-parties can be reached by stat. (US objects to this).  Cooperation among states/parties in arresting people, surrendering people (extradition), collecting evidence.  Stat. doesn’t allow reservations; instead compromise on substantive rules.  A step towards intl. governance.  No question of reciprocity btwn. parties.  

The more far-reach, run into natl. concerns.  

b. Question of Settlement of Disputes under ICC Statute

Dispute of ICC juris. settled by ICC itself.  What if party goes to ICJ?  What about non-party to the statute?  Could non-party challenge it in ICJ?  No organized hierarchy.  What about possibility of referral to ICJ?  Statute written in 6 official languages, so what version is authoritative?  

c. Preconditions for Jurisdiction—Art. 12 of Statute

1) Not a universal ct., dependent on express grant.

2) Sec. Council can refer a case to the ICC even though that state not a party.  If Sec. Council refers, no other precondition needs to be satisfied.  But that involves high politics.  Other countries say this is intolerable.

3) If Sec. Council doesn’t refer case, then juris. if either:

· If state in whose territory conduct occurred is a party to the statute, then that state refers it to ICC—concept of territorial juris.

· If perpetrator is a national of the state party to the statute

· possibility that state not party to the statute can agree in a partic. case that ICC juris. if either nationality or territoriality.

· rejected proposal to have juris. based on nationality of the victim.  also rejected proposal to have juris. if custodial state party to the statute.

· ICC can have juris. over US natl. who commits genocide, war crimes, crimes against humanity in a state that’s a party to the statuteàUS cannot accept this.

d. What triggers an investigation?

1) Sec. Council reference

2) complaint by a state party (doesn’t really happen)

3) Prosecutor:  power of Prosecutor to act proprio motu—on his/her own motion.  But fear of prosecutor becoming loose cannon, not subject to control.  This is a victory for NGOsàcan funnel info to indep. prosecutor.  Opens idea of civil society.  

e. Admissibility and Complementarity of Cases—Art. 17 & 18

1) Is this the kind of case ICC should be dealing with?àAdmissibility

If very trivial, ICC shouldn’t take on case.  Significant role of judges.  “Juge d’instruction”—judicial supervision.

2) If there has been a national amnesty, can ICC still prosecute?

3) Complementarity:  ICC juris. not based on primacy over natl. tribunals, cannot order natl. cts. to hand over complementarity juris.  If other country moves to prosecute, then ICC cannot act.  ICC subordinate to and displaced by genuine natl. proceedings.  Applies to both parties/non-parties to statute.  Some of the NGOs frustrated b/c wanted global standards, global proceedings.  

f. Role of public opinion in intl. civil society:  ICC huge success for intl. civil society—INGOs played big role in diplomacy, drafting, lobbying natl. govts., driven by Western NGOs.

g. Debate on crimes against women in statute:  deliberate policy of impregnating women to change ethnicity, prevent abortions (Serbs in Bosnia), raised pro- and anti-abortion debateàshifting it into intl. context.  Statute a statement of intl. social policyàuse them in other treaties.  

h. US objections to Statute

1) If US doesn’t accept statute, possible for ICC to exercise juris. over US nationals in some circs. (not about opting out of war crimes).  About sovereignty & consent.  Juris. on war crimesàsignatory can opt out but non-signatory can be prosecuted.  This exacerbated US hostility but not huge deal.  

2) US trying to prevent formation of ICC (pressure other govts.) but in fact Exec. branch not doing it.

i. Effect of ICC:

1) protection of state parties against bloody coupsàentrenching liberal democracy, rule of law

2) specter of intl. prosecution, not just natl.

j. Meron, The Court We Want

Meron’s solution:  if an act a real crime against humanity, govt. will not say it’s an official act, so take it to ICC.  Govt. has to find signif. justifications for act.  But what if it is an official state act?  Then state won’t prosecute it.

k. How to handle dominance and hegemony in intl. arena:

Will ICC reduce the number of countries willing to send troops on peace-keeping missions?  But hard to see that ICC will reduce support for peace-keeping.  The more intl. orgs. become significant, need a system of intl. political decision-making w/ political accountability.  

VII. Immunity and Act of State in National Courts

Doctrine of sovereign immunity:  immunity of foreign states in natl. cts., as opposed to diplomatic immunity.

Legal sources of 2 immunities different:  cust. intl. law on sovereign immunity, cust. intl. law on dipl. immunity but different set of rules.  Codified in Vienna Conv. on Diplomatic Relations & Vienna Conv. on Consular Relations.  Both widely ratified & implemented in domestic law:

· Diplomatic immunity:  Person of ambassador, other reps. of state inviolable.  Premises of dipl. residence also inviolable.  If receiving state does accept the diplomat, must accord all those protections.  Persona non grata—if receiving state no longer wants that person.  All of this applies even if sovereign immunity lost (i.e. tort).  

Case:  diplomat from GA (former USSR) drunk driving, killed 2 girlsàcommitted tort.  Foreign state not immuneàlose sover. immunity b/c tort, but diplomat cannot be sued b/c dipl. immun. cannot be lost in same way.  GA decided to waive dipl. immun., can be done only at discretion of sending state.  Operates w/strong principle of reciprocity.

· Sovereign immunity:  struggle btwn 2 different paradigms.

1. Sovereign paradigm:  the sovereign is the highest authority, therefore above courts.  Result, in some countries, couldn’t sue the sovereign in own cts.  Before Fed. Tort Claims Act (1946), pretty difficult to sue fed. govt. for torts.  11th Amend.—protects US states from suit in fed. cts.  

Intl. idea—each state is sovereign, co-equality of all sovereignàstates should not be dragged into cts. of another state which is hierarchical.  Leads to idea that states immune in cts. of another state.

2. Legal paradigm:  states are constituted by law.  Law is prior to the state.  Therefore, sovereign ought to be subject to suit in own cts.  So sovereign may have to be subject to suit in other states’ cts.àon intl. scale rule of law.  So sovereigns not privileged as to private parties.  Difficulty that sovereign immun. ought to be abolished.  Rule of law different for different states.  

Solution:  universal lawàsame substantive law everywhere.

Emergence in lex mercatoria—practice among merchants, evolved so that there’s a common stock of principles, common set of rules, no need to negotiate over & over.  

Another solution:  apply intl. law (substantive) in state forum.  But intl. law not specific enough most of the time.  

Law paradigm implies that can sue a foreign state in any ct. & a foreign state can sue you (initiate a claim).

Goes further—foreign states in natl. cts.  Hard to draw lines.  Implies if civil suits can be brought in natl. cts. of 3rd state, criminal suits can be brought as well.

*Law paradigm not coherent; Sovereignty paradigm classical position but unappealing.

A. The Development of Sovereign Immunity Law in the United States

Classical position:  foreign states totally immune from suits & enforcement.  Exceptions to this immunity becoming more substantial:  (1) immovable property, (2) inheritance, (3) state-owned merchant shipping (carrying commercial goods—significant erosion of immunity), (4) commercial acts (real transformation in modern law).

1. Distinction btwn:  acts which are jure imperii—pursuant to sovereign powers, immune; and acts that are jure gestionis—like any other commercial actor.  US adopted this distinction in 1952 Tate Letter:  old rule of absolute sovereign immunity broken down, had become a matter of discretion.  

2. Became restrictive immunity—acts special to a state.  US ct. usually asked State Dept. if immune, so much of the decision-making left to State Dept.—emerged erratic stream of decisions b/c had political concerns.

B. The Foreign Sovereign Immunities Act of 1976

1. An overview of the Act:

· US foreign relations not a criteria

· make it a more law-governed operation

· make it fairer to s

· reduce costs of foreign states doing business

Four doctrinal points

a. Verlinden:  can a foreign  sue a foreign state in US cts. under FSIA?  Ct. said yes b/c Art. 3, arising under US law b/c need FSIA to sue.

b. FSIA opened fed. preponderance but not fed. exclusivity.   can sue in state ct. but must still comply w/FSIA but foreign state has right to remove to fed. ct.

c. FSIA provides only basis for which you can sue foreign state in US ct.

Amerada Hess v. Argentina:  Hess ship bombed by Argentina during Falklands War for tort.  Sup. Ct. said can only sue under FSIAàonly covers torts committed in US.  Hess thought could sue like Filartiga under Fed. Tort Claims Act but suing an indiv. in that case.

d. FSIA establishes subject-matter juris.  Also need personal jurisàservice of process.  Exceptions and immunities in §1605 include waiver, commercial activity.  Immunity from jurisdiction (§1605) vs. immunity from enforcement (§1610, 1611)—2 separate inquiries.  

e. Immunity from Jurisdiction

Rule:  a foreign state is immune unless loses it under one of the exceptions.  

Seven ways foreign state can lose immunity under §1605(a)

1) waiver:  it can be implied (circs. of the trans. or obvious intention to be subject to US ct. juris.).  Public intl. law arg.—if foreign state violates jus cogens, then lose immunity, but this arg. lost in US cts.  

2) commercial activity:  most important exception practically 

f. Enforcement of Judgements under FSIA

Once have a judgment against foreign state, Rule in 1609 says immun. from enforcement except §1610, 1611.  

§1609(a):  property of foreign state if commercial & if that property connected in the case

if (a)(7):  Terrorist state, then can get any of that state’s property even in unconnected w/case.

§1610(b):  property of state’s agency or instrumentality.  Can enforce against any commercial property even if unconnected w/ claim.  

§1611 provides additional immunity


(b):  foreign central bank account in US immune even if commercial.  US wanted the $$àthat’s why have these provisions.  

Also exempts military property.

2. Commercial Activity Here and Abroad

Republic of Argentina v. Weltover:  Argentina issued bonds to refinance its debts—has Argen. engaged in commercial activity?  It had a governmental purpose but commercial nature.  US test:  nature of the activity, not its purpose.  Sup. Ct.’s view that this market should be open to judicial control.  Only connection to US:  creditors could stipulate that money be paid in NY.  Sup. Ct. thinks financial markets are global.

Nelson v. Saudi Arabia (1992):   Amer. recruited by Saudi hospital, denounced safety violations, alleges torture.   sued in USàcommercial activity b/c contract signed in US.  Sup. Ct. said not commercial activity but police power.  

Why different outcomes in 2 similar cases:  unlikely that US Treasury will default on its bonds but likely that people will get beat up by US police, so US has interest in global financial market but local police depts.

3. The Anti-Terrorism Amendments to the FSIA:  §1605(a)(7)

No other country has such juris.  Foreign state not immune for acts dealing w/torture, hostages, terrorism but those states must be designated as terrorist state (Syria, Lybia, N. Korea, Iraq, Iran, Sudan, Cuba, Afghanistan).  Only US victim/claimant can sue under this provision.  Israel lobbied to not be included, so did S. Arabia.  Genocide not included b/c Germany lobbied.  

Is it good policy to have a law like this?

· May transfer into judicial sphere (as opposed to war)

· Bargaining chip

These lawsuits really about transitional regimes b/c present govts. won’t payàfuture regime in Cuba, for example, will start out w/ huge judgment against it.

Alejandre v. Cuba:  case against Cuba.  Cuba not given immunity b/c 16(a)(7)àenforcement provision.  Judge wanted to take money from phones and pay judgment; then Cuba cut off US-Cuba phone lines.  Later circ. ct. lifted it.

C. Enforcement Problems in Suing Foreign Governments and Instrumentalities

1. Exec. allowed to certify that there are good foreign policy reasons not to get money.  No way to really enforce judgment but there will be change in regimes.  Effect of large money amounts on new political system, but how will judgment be cleared if trying to reconcile w/new regime?  What if US nullifies the judgment b/c likes the new regime better?  Problematic b/c s can sue govt. for taking, but then US taxpayers eventually pay out to s.  What if say that new govts. not responsible for old, but judgments against the state which continues in the face of govt. change.  Voluntary settlement may or may not work.  How much can the US settle (give up) w/out paying for it itself?  Question whether the state should be liable for an act of intelligent officer/rebel group.  Why should the public of those countries be liable?  Exhausting of local remedies not required b/c rush to US cts.  Are private rights of action a good idea in intl. lawàget indep. actors not constrained by politics.  The state disaggregated in private rights of action.

2. §1611(b) provides immunity against enforcement for foreign central bank account in US even if commercial.  What about embassy bank accounts?

Birch Shipping Corp. v. Embassy of United Republic of Tanzania:  embassy bank accounts can be used for enforcement, not immune, although other intl. cts. say cannot be used.  US law an aberration.

3. Letelier v. Republic of Chile:  Letelier ambassador under Allende regime, Pinochet coup and bombed Letelier’s car in USàChile lost immunity.  But can’t find any commercial property to enforce judgment against.  So seize property of Chilean natl. airlines (sort of involved in case).  Ct. decides that can’t enforce it against LAN b/c judgment against Chile not airlinesàseparate legal identity not responsible for Chile’s judgment.  Ct. says it is possible to have a judgment w/out enforcement.  A lot of immunity for foreign state’s property.  

Resolution:  separate committee determined compensation to victims and Chile paid ex gratia (w/out liability).  No amnesty in Chile for those involved.

Can it be reconciled with Bancec case—ignored separate legal identity in Cuban case.  

4. Concern of multinational enterprise liability.  Bhopal incidentàChemical plant failure in India caused by Union Carbide India but didn’t have many assets.  So thought that Union Carbide US should also be liable=multi-enterprise liability.  

D. The Act of State Doctrine

Complement foreign sovereign immunity.  Can invoke 1 w/out the other.  

US cts.’ view:  ought to consider act of state doctrine on its own motionàprotects foreign interests

Act of state doctrine:  US ct. will not hold that act of foreign state w/in own territory is invalid.  Elaborated in Sabbatino case.

Fact that state violated cust. intl. law insuff. to overcome act of state doctrine.

This doctrine is a judicial creation.  Sup. Ct. think that doctrine not required by intl. law; public intl. law only requires foreign sovereign immunity.  Not too many countries practice act of state doctrine, but in US act of state part of federal law.

1. The Locus Classicus:  Banco Nacional de Cuba v. Sabbatino
During Cuban Revol., Cong. imposed quota on Cuban sugar imports.  In response, Cuba expropriates US interests in sugar companies.  The money is before the ct.—who does it belong to?  The new owners (Cuba) or old owners?

a. Choice of law question initially

In absence of K provision, since Cuban sugar would be governed by Cuban law, ct. would apply new Cuban law (expropriation decree).  Act of state doctrine says NY ct. must treat as valid new Cuban law, the expropriation decree.

b. Sabbatino Amendment by Congress reverses case.  

Helms-Burton Act (1996)—applies to transitional govt.:  

· if claim that your assets trafficked, you can sue to get value back—prevents others from investing in Cuba (controversial, not in force)

· deny US visas to company’s directors & dependents but not really enforced by Exec. Branch.

· statutory exclusion for act of state doctrine

c. Sup. Ct. said act of state doctrine requires US cts. to apply expropriation lawàact of state is a choice of law principle.  Ct. introduces balancing test for application of the doctrine:

· If regime no longer exists, then OK to say act invalid (i.e. Nazi Germany).

· Treaty exception:  If clear treaty on the substantive conduct, OK to hold act invalid if contravenes treaty (encourages US to negotiate bilateral treaties w/ developing countries).

2. The Contemporary Approach of the Supreme Court

Kirkpatrick v. Environmental Tectonics:  estab. threshold that you have to get over before act of state doctrine applies.

Holds that act of state doctrine can only be applied when legal action asks that foreign state’s act invalid.  Sets higher standardàlimits freedom of cts. to use act of state doctrine

E. Actions Against Foreign Leaders

1. Can have civil actions against individual leaders/signif. officials via:

· Alien Tort Claims Act:  suits alleged by an alien of a tort contrary to intl. law (Filartiga)

· Torture Victim Protection Act:  codifies Filartiga.  Establishes requirement that  exhaust all local remedies (not present in Alien Tort Claims Act).  Has 10 yrs. statute of limitation, not limited to aliens, has to be claim for extrajudicial killing or torture.

· Is there head of state immunity?

FSIA doesn’t give answer.  Perhaps can argue that leader of state, so official act.

Perhaps head of state immunity arises under common law.

Who can waive head of state immunity?

To whom else doe it apply?  Does it apply to other higher level officials?

3. Civil Actions:  Kadic v. Karadzic
Srpska unit w/in state of Bosnia but has no intl. recog. as state but only govt. entity.  s were victims of violence.  Karadzic came to US for purpose of meeting on Bosnian peace, but got served w/ process then.  Personal juris. under Alien Tort Claims Act, TVPA.  Question of whether indiv. can be held accountable for illegal acts.

Yes, enough intl. law to estab. private right of action in US law.

But trickier question of torture:  definition of torture involves some official action, color of law.  

Catch-22:  Srpska not a state, so can’t claim foreign state immunity, but then can’t claim that acting under color of law for torture.

2nd Cir.’s answer:  Srpska functions like a state even though entity not officially a state.  Alternatively, Karadzic acting under SerbiaàMilosovic, but then might get immunity b/c agent of state.  

Question left unresolved by Filartiga:  possibility that state should have immunity but not the official b/c acts so awful.

If not a state, can’t have state immunity as head of state.

Alien Tort Claims Act: 

· Must be sued by alien—Bosnian

· Tort contrary to law of nations—torture, war crimes, genocide

How do we get idea that intl. law makes these crimes a tort?  Does Torture Conv. make torture a tort?  Conv. did not focus on setting up civil actions.  But intl. law criminalizes these things, so ought to infer that also estab. civil action, but too much of a jump to hold indiv. responsible for conduct of state.

National tort law must control a lot of the substance of the cases.  Question of legitimacy of applying US tort law in cases that have no connection to US.  Also question of punitive damages.  A lot of details purely national.  Desirable to have US civil remedy for violations by foreigners.  Most of the time, s never collected money.

Use of natl. law to advance norms of intl. lawàanother step toward global law, from states to indiv.

4. Criminal Prosecution:  R v. Bartle, ex p. Pinochet
a. Involves use of foreign cts. to adjudicate criminal claims.  Cts. don’t apply other countries’ foreign criminal law.  Has to be an offense under natl. crim. law in order to incarcerate someone.  Result of treaties, etc. on war crimes requires domestic laws to make it criminal.  But can prosecute torture even when committed elsewhere—more contested when nationality of victim used as basis for juris.  Debate on prosecuting on universal juris.  But intl. treaties provide that must prosecute or extradite.  This is in effect, a kind of universal juris.

b. Immunity of person committing such a crime.  If private actor, will not have immunity.  Different if person an official of foreign state or diplomat.  Head of state, etc. have no immunity in intl. juris. (intl. cts.) but question of natl. juris.  

Key distinction:  

· Immunity ratione personae:  immunity based on who you are, legal status, current foreign head of state

· Immunity ratione materiae:  immunity in relation to particular subject matter; leaders of foreign states immune for official acts--keep immunity when of out of office.  

When head of state out of office, loses immunity personae but keeps materiae.

Immunity ratione personae total while still in office, doesn’t matter what they’ve done—immunity by virtue of legal status.  

Any immunity can be waived by either head of state or also sometimes others to waive it in the state.

c. Does a jus cogens violation effect a loss of head of state immunity?

Ct. says Pinochet lost immunity as former head of state b/c Torture Conv. came into force (lost immunity ratione materiae).

But question unanswered as to current head of stateàratione personae.  Torture Conv. says nothing about immunity.  Heads of state not having immunity have large effect on intl. diplomacy.  Dominant position is that immunity rationae remains totally.  Retain ratione materiae for official acts even after out of office.

But big question:  is torture an official act?  

d. Is there double criminality here. Not criminal in Britain until implemented Torture Conv..   Look at time he committed the offenses.  Therefore, no double criminality until 1988 when Torture Conv. came into law.  Can only be extradited for offenses committed after double crim. came into effect.  Everyone agrees that torture jus cogens violation but disagrees as to who can prosecute/universal juris.

Two different problems Ct. confronting:

· Whether Pinochet can be extraditable (as normal person).  

No, except for offenses after 1988 b/c no double criminality.  After 1988 for those offenses, can be extradited.

· Can you extradite Pinochet as former head of state?

Current head of state has immunity, b/c depends on rationae materiae.  So depends on whether torture an official act.  Perhaps better to say no immunity rationae materiae.  Doesn’t include certain bad intl. crimes, even if committed by officials.

Britain has obligation to extradite or prosecute.  House of Lords (6-1) said no immunity as former head of state.

VIII. Use of Force and the United Nations

Distinction btwn. retorsion and reprisals.  Retorsion:  acts not illegal under intl. law.  Reprisal:  unlawful measure rendered lawful by prior act of other state (must be necessaryàother means of settling dispute tried & failed and proportionality).

A. The Use of Force in International Law

Jus in bello:  law of conduct in war (i.e. war crimes)

Jus ad bellum:  law of when you can resort to force

Even if wrong in starting war, law of conducting the war still applies.

Jus ad bellum:  traditionally, not very many restraints on whether a state can go to war.  Began to change in late 19th c.àgovts. began to give justifications (domestically) for mass mobilization of war.

1. League of Nations (1920) tried to set out circs. when can go to war—centralized decision-making, but never worked.

2. Horror of WWI produced Kellogg-Briand Pact—outlawed war on many justifications.  Legally not that effective.

3. After WWII, tried to restrict war.  

B. The UN Security Council and the Use of Force

UN Charter Art. 2, par. 4:  refrain from threat/use of force.  

Major exceptions:

1. Art. 51:  Self-Defense:  allowed if armed attack.  Art. 51 may preserve cust. right of self-defense.  Indiv. or collective self-defense allowed.  Other states can defend you even though they’re not under attack.  Nicaragua v. US:  other states can held defend if victim state asks for assistance.  

Pre-condition to self-defense:  armed attack.  ICJ said Nic. supplying rebels w/ arms to El Salvador not an armed attack (perhaps use of force).  If use of force, but not armed attack, can take countermeasures if necessity and proportionality.  High threshold for force.  What about anticipatory self-defense? 

Hope that self-defense temporary until Sec. Council acts, but in reality Sec. Council deadlocked often and unable to act.  

Falklands-Malvinas War (1982) involving Argen./UK.  Sec. Council called for cease-fireàdoes that terminate right of self-defense?  No, Sec. Council hadn’t take measures yet.

2. Ch. 7 exception:  Power of Sec. Council to take action.  Can find threat to peace, breach of peace, act of aggression.  Can take action such as imposing sanctions, tribunals, forcible measures under Art. 42.  

Iraq’s invasion of Kuwait (1990):  UN Sec. Council passed resolution authorizing Kuwait & other nations to use all necessary means to restore peace.  US said Kuwait asked for help, so collective self-defense.

3. Gen. Assem. doesn’t set up peace-keeping forces, left up to Sec. Council under Ch. 7.

C. Kosovo

Sec. Council cannot act to authorize use of force.  Kosovo province of Serbia w/in former Yugoslavia.  Majority in Kosovo Albanians.  But Kosovo historically important to Serbia.  Kosovars a nationality, so no self-determination allowed.  Milosovic ended autonomy of Kosovo, got a lot of resistance (KLA).  

Western movement to intervene.  But Russia in Sec. Council didn’t want to authorize force.  Sec. Council has gone along w/ the interventions ex post facto.  

Was the use of force legal by NATO?

NATO said humanitarian intervention.

But no authorization from Sec. Council.

No asking for help by victim state.

Reluctance to accept humanitarian intervention outside of Sec. Council authorization.

US can do w/out Sec. Council.  But other permanent members better off w/it b/c guarantees them a voice.  So a mistake for Russia and China to veto.

Tension btwn. intl. law—universal, global order, keeping states equal vs. normative view that liberal democracies are right (would lead to self-serving intervention).

1

