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I. 
Unit I:  Overview of International Law

A. History and Issues of International Law

1. History
a) International law does not have firm structure – it is a work in progress.  

i. It is an area where people think they can make a difference – a moving target where no sharp clarity.  

b) 1900 – pre-WWII:  Move from foreign office system (bilateral) to int’l global governance (multi)

i. International law has been in a long process of change from a foreign office system (rules made by diplomats representing major gov’ts through their actions)  where it is adjudicated by a very small coterie of people.  

ii. This view is still entrenched in basic ideas of sources of law, actors, and span of what international law covers and is the basic framework.

c) Past 50 years:  International law of global governance

i. A set of rules and institutions and ways of arguing and ideas and regulatory power, accountability and participation which is capable of dealing with the complexities of global markets and the vast interdependence that is created by global trade and global financial systems and the ability to travel – security and infectious disease questions – and the idea is that law is having to shift to accommodate these new forces.   

ii. The tension is that it is a constant stretch and struggle to adapt to the changing conditions – large banks or global corporations, big NGOs, or the US Defense department, etc.  All of these are players in the system and are not willing to continue to allow the state department to monopolize it.  

d) Increasing role in international institutions

i. 1900s – only a few commissions or postal offices, the very beginning of a system of organized international dispute settlement (Hague conferences), International Red Cross, but most were within the states.  1880s was the beginning of the civil service, but there was no really strong centralized administrative state like there is now.

ii. 1920 – ICJ (international court of justice) was created in the Hague and given the power to give binding decisions to the states that chose to submit to it.  Was created primarily to deal with disputes between states – boundary disputes, jurisdiction over ships, etc.  

2. Tensions between international law and domestic courts
a) ICJ and other institutions have limited competence

i. Because they have to be implemented and followed by governments.  
ii. Can only a constrained role in helping to configure playing field for incorporation.  

b) Normative importance of national democracy v. undemocratic foreign office model

i. Foreign office architecture of international law was not a democratic one, it was a technocratic one controlled by elite reflecting power considerations, but it was not structured on democracy.  
ii. But domestically, there is a premium on democracy – that it is so important that they should give priority to domestic democratic systems above international institutions which do not have a democratic basis.   
iii. Is the point of view for the US constitution to be only for US – democracy only within the US – or is there a wider set of responsibilities to parties and citizens outside the US.  
iv. International treaties may be way to enforce democracy outside US  Reciprocity – how much is at stake here?  

c) Disaggregation of the States

i. Where the state internationally is no longer simply the state department.  The Supreme Court in this case is interpreting the treaty.  
ii. The ICJ was opposed  primarily by the Defense Department – to pursue their own agenda, even when they hadn’t prevailed internally.  Different departments have their own agendas and they will try to use international reach to push that – make certain kinds of commitments to change that.  

d) Federalism is a further complication

i. Cannot ignore federal structures, Canada, India, - important limitations on the power of the foreign office to deliver on promises.  
ii. Increasing participation of substate units – the distribution of powers will shape what can and cannot be done.  

e) Transnational civil society

i. Organizations here active in other countries – anti-NRA trying to reduce gun control in other countries – industry associations forming global networks.  

f) Global Liberalism

i. Rule of law, separation of powers, private property, poverty, women’s issues, lots of things

ii. big normative agenda

iii. has become normatively better than old foreign office system

iv. these struggles to impose this on people who don’t like it – can’t do it just by treaties

3. EU v. US in dominating international system
a) Major struggle:  Multi-lateral (EU as proxy champion) v. US dominated international system

i. Both sides accept that this is in place – neither is trying to go back to a foreign office system and agrees that adaptation is needed.   
ii. There are two polar positions on how to proceed against this broad background of change.   

b) Global community based on EU values

i. The idea that there is a global international liberal society (anti-death penalty, anti-killing whales, etc.) is not entirely true.  The Europeans have been able to largely structure the community and idea of international law with their values.  
ii. But the values on which this is based is largely invention – there are no far-reaching rules and policy that are generally accepted.  For example, China supports the death penalty and also holds ¼ of the world’s people.   There is a tension that exists because of this...

iii. In the struggle for far-reaching multilateralism and a global image of it,  EU is winning.  But many countries are left out of this process, such as China, India, and Brasil.  

c) Creation of European Union as an example of multilateralism

i. EU was initially set up as market integration – breaking down of national barriers to trade – but has expanded to be a commitment to political federation.   

ii. The thought was that creating that level of interdependence (particularly between France and Germany) would be a way to avoid historic tensions which had led to series of European wars.  

iii. It was a solution to the German problem – a series of territorial disputes which led to Germany claiming territories.  Germany was only consolidated in the late 1800s (Prussia and other states), and that when it became unified it was too big and too powerful for its neighbors.  It was to cope with uneven distribution of power in the European political system.  The solution after WWII was to divide Germany.  How to keep Germany from being a threat or a tool of someone else (was a power vacuum attractive to various rulers prior to unification in late 1800s)

iv. European Union was created through the Treaty of Rome that created series of decision-making organs and a court – the European Court of Justice – played role in driving Union towards unification by stating that EU law was superior to national law.  

v. European Union is itself a creation of multilateralism, but it still does not have a unified military force.  It functions somewhat as a state in economic and political terms, but not military.  So it therefore wants to promote multilateralism – a natural extension in terms of global issues – there would be a big advantage if the world operated this way.  

d) What is special about the US

i. Hegemony/Dominance:  
(a) The US is most powerful, so the US has the possibility of hegemony and dominance

ii. Value conflicts:  
(a) The US has a history of trying to avoid multi-national alliances, even when it wasn’t the most powerful.  

iii. Popular sovereignty:  
(a) It is a particular view of national democracy which is hesitant about transferring power to transnational institutions.  
(b) The power to govern comes from the acceptance of the people, so transnational institutions wouldn’t have power legitimately.

iv. Constitutional structure:  
(a) Executive branch negotiates treaty, but to become a part of US law, most agreements have to go to the Senate and a supermajority have to approve – a minority veto rule which means that a minority or a committee could block agreement to a treaty.  This is unlike Britain, where the PM has ability to sign and enforce treaty.  

v. Legalism:  
(a) A culture of intense scrutiny to the fine details of an agreement, including jurisdiction.  The US army of lawyers pore over agreements much more intently that people in other countries and are more likely to find that the commitments conflict with other domestic laws.   
(b) EU has more willingness to trust good faith in the counterparts to a treaty and not have to specify everything in advance – to accept incomplete agreements.  

vi. Belief in universality of its viewpoint

e) Special US mechanisms

i. US uses system of policy making to set global policies and to certify compliance

(a) Narcotics

(b) Money laundering

(c) Terrorism – power to sue states (there is a list of 7 countries) for damage that state-sponsored terrorism causes to civilians

(d) Human rights – state department publishes report about each countries’ human rights records – they are somewhat different standards than international standards that reflect US values (religious freedom)

(e) Family planning – avoids giving money to institutions that fund too much family planning

(f) Trafficking in women and children – US adopted national legislation that certifies which countries are doing a good job of suppressing it.

ii. Alien Tort Claims Act – US courts used for hundreds of civil suits against US corporations or multi-national corporations.  A kind of truth commission.   But US courts have not been used to do this for criminal prosecutions for acts done in other countries.

iii. A mixture of sanctions and aid to buttress policies.  

iv. Military support/invasion.  A significant part of argument for going to war was that Iraq had violated UN Security Council by not allowing inspections.  But then again, US invaded Iraq without approval of the UN Security Council.  So this was kind of a hybrid – not a purely US gov’t structure.  But now as costs are mounting in Iraq, US is realizing the large costs of going outside the system.  

f) US, human rights, and the death penalty and the rest of the world
i. If you look at the ten largest states population-wise, none of these states accept the human-rights committee to grant judgments against them.  Many of these are death-penalty states.  
ii. But for many of these, their voices don’t get heard – they are not included in the global community, which means that it is not a genuine global community if most of the most populous states are not included.  
iii. The more that there is a real commitment to the global community, then there will be more pluralism – have to rework the values to include these states.  The image of the world as created by Europe as a global community is deeply flawed.  

(a) China, India, US, Indonesia, Brazil, Russia, Pakistan, Bangladesh, Japan, Nigeria

B. Sources of International Law
1. What makes international law? 

a) Word Source brings to mind the idea of law as having origins rather than law being the idea of what comes out of social processes. Let’s just look at this from a positivist approach.

b) Look at this from the LAW OF THE SEA. Has hundreds of years of history. Practiced artfully. Good case study of how traditional foreing office view works. Basis of traditional law technique and also has interesting recent issues. Has in recent years started having to take into account other issues like fisheries or nonrenewable resources.

c) Traditionally, international created by custom and treaty

2. What are the sources of international law (As per 38(1) in ICJ)?

a) Custom, as evidence of general practice accept as law: 

i. Should be possible to look at the conduct of different states (state practice) plus the study of what they claim is right and wrong (their legal evaluation about law – or opino juris) 

ii. State practice plus opino juris = customary law

iii. This can be seen also in domestic legal systems. Borrowed for international law. It’s role in the international has been large is there is no central legislature. International law through the years has been trying to codify customs (United Nations international law commission – try to write out the opinions of international law and try to make better law.) 

b) Treaties and International Conventions: 

i. Could be used to memorialize custom, to develop new rules, create institutions, potentially may be dealt with differently within domestic legal system. Will give force to treaties and not custom in domestic law or theoretically vice versa. 

ii. One of the oddities of the treaty form is that it has a contractual element. Has an element of reciprocity or bilaterality. Leads to opposability of a treaty norm…

iii. Treaties also used to establish general norms. Represents a form of legislation. Insofar as that happens, then you have trouble evaluating it. Is it a general norm… or just an agreement between the parties involved. 

c) Resolutions of International Intergovernmental Organizations: 

i. Hypothetically it would be possible for a state to legislate through these institutions. 

ii. But the view is that General Assembly resolutions do not in themselves make binding law. Security Council does have binding powers under charter but these are directed to specific disputes and not to the adoption of normative tests. 

d) General Principles of Law Recognized by Civilized nations

i. An international tribunal  may have to borrow principals already honed in domestic law. For example, estoppel. It is discussed whether estoppel is or is not a principle of international law.

ii. Another is the idea of ‘abuse of rights’ if you take a right too far, the court can restrict you through abuse of rights. 

iii. There is a constant urge to borrow from international law, the law of human rights found in domestic systems. 
(a) Natural law common to all legal systems

iv. Increasingly necessary that international institutions recognizes other actors as creatures of international law. Corporations. Industry associations (standard settings). System of internet addresses. 

e) Judicial Decisions and teachings of most highly qualified publicists of various nations

C. Custom

1. General

a) Is custom a good way to make law?

i. Can set up institutions. 

ii. Can’t set up complicated lawmaking with specific policy goals with custom. 

iii. Needs to be legislation and negotiation with companies and bureaucracy. 

iv. Lots of policy goals need to be done by back and forth negotiation and constant adjustment. 

v. You need a system of organized governance. 

vi. Increasing demand for transnational governance. 

vii. Trying to fix these problems through custom is incredibly difficult if not impossible.

b) Approaches

i. Objectivist/Sociological approach

(a) Customary law is universal and therefore binding on every state

ii. Participatory/voluntarist

(a) Applies only to those states which have participated in the Custom

(b) Newly independent states have the right not to be bound by a previously established practice (Lotus) – “rules of law bindin upon States...emanate from their own free will as expressed in conventions or by usages”

(c) Objections by developing states

(i) Universal application shouldn’t be on developing countries since they had little to do w/ est. of customary law

(ii) Restatement 201:  Rejects this position and said that all states bound when state comes into existence

c) Types of Custom

i. General Custom

ii. Regional Custom

iii. Local Custom 

(a) If, through local custom, states contract out to change their custom, it changes their custom as between the two states, but their relations with other third states are still bound by general custom.

d) Burden

i. State seeking to use custom normally has burden of proving that relevant state practice exists and that rule has become binding on D state, but int’l judge will not rely on rules of procedure to decide whether a norm exists or not, but will make a judgment.  

ii. But if P can show that rule is accepted by other states (general principle), then burden shifts to D state to show that is has expressly and consistently rejected the rle since the earliest days of the rule’s existence.  Dissent expressed after the rule was well established is not relevant.  Fisheries – rule was not generally recognized, but rule would still be inapplicable against Norway, inasmuch as she has always opposed any attempt to apply it to Norwegian Coast.  

2. Establishment of an international custom

a) General Rule:  Acts are permitted unless expressly forbidden – prohibitions as well as affirmative practices must be proven by state relying upon them (Lotus)

b) Where to look for custom for evidence of custom (Quantitative Factors):

i. State practice

(a) States in the practice of their international relations implicitly consent to creation and application of legal rules.

(b) Published Materials:  State practice can be ascertained from treaties, executive agreements, legislation, regulations, court decisions, speeches and testimony before national and international bodies.

(c) State practice may also consist in what states say, as well as what they do (Fisheries – dissenting judge said that claims made to areas of the sea could not create customary rule unless claims were enforced against foreign ships).  

(d) State practice may also include omissions – silence is relevant b.c passivity and inaction wrt claims of other states can produce binding effect creating legal obligations for silent state under doctrine of acquiescence.  

ii. Resolutions and Recommendations of international orgs

(a) Very controversial – not binding (except for Security Council), but can be used as evidence of custom b/c votes of world body may show consensus.  Usually need a super-majority in order to use this (Nuclear weapons, Zionism is racism)
(b) Filartega v. Pena-Irala (created an expectation of adherence and that expectation was gradually justified by state practice).  

iii. Juridical opinions of learned scholars and judgments of national and international tribunals (Article 38(1)(d) of ICJ Statute 

(a) Content of international law… creating law by willing it into being by ngos and scholars. There is a great deal of recourse to that type of lawmaking and tension with the one seen in the north sea context.

(i) Everyone agrees that custom is a way to make law but difference in how to form it.

(ii) See death penalty – 

(iii) What about torture – lots of people are doing it but most countries agree that it is wrong across the board.

iv. Treaties

(a) Bilateral treaties

(i) Can be evidence of customary law, but have to take great care when inferring rules, especially bilateral ones.

(ii) Treaties may habitually contain a certain condition, but a standard provision may have become so habitual that it should be regarded as custom, to be inferred when treaty is silent.  But why would states insert the clause if it were already custom?  

(iii) Mere existence of identical bilateral treaties does not support norm of customary law.  

(b) Multilateral treaties

(i) May definitely constitute evidence of custom –if treaty claims to be declaratory of customary law or a codification or it, it can be quoted as evidence of custom even against a state which is not party to it.  

(ii) This is so even if treaty hasn’t received enough ratifications to come into force (may not be in force due to inertia, required participation of legislature, rather than opposition).  

(iii) Examples:  Vienna Convention – states not party to treaty have to produce evidence that treaty misrepresents customary law in order to ignore the rule – the burden is on the state to show that it doesn’t apply.   ICJ in Nicaragua – juris prohibited by treaty in question, but allowed in by customary int’l law, content of which it considered to be same as that laid down in UN Charter (prohibition on use of force)

(c) Customary law may change so as to conform with earlier treaty

c) Repetition

i. Duration of state practice
(a) Must have been followed for an appreciable period of time

(i) Long-term:  Paquete Habana – looked at practices of England, France, Germany and Netherlands for 400 years to conclude that fishing vessels are exempt from capture as prizes of war. Short term:  North Sea Continental Shelf:  passage of only a short period of time is not necessarily, or of itself, a bar to the formation of a new rule of customary international law if the practice is both extensive and virtually uniform.”  

ii. Consistency of state practice

(a) Minor and infrequent consistencies do not necessarily negate a custom; Fisheries – minor inconsistencies don’t prevent formation of custom
(b) Asylum:  ICJ said that customary rule must be based on ‘constant and uniform usage.’  

(i) State conduct has to be consistent with rules, and sinstances of state conduct inconsistent with given rule should have been treated as breaches of that rule, not as indications of the recognition of a new rule.  

(c) Major and frequent inconsistencies negate custom

iii. Number and makeup of state adhering to practice

(a) Must be followed by a significant number of states representing diverse geographic, economic and social characteristics

(b) Where there is no indication to the contrary, a small amount of practice is sufficient to create custom, even though practice involves small amount of states and has lasted only for a short time.  

(i) Also when those state are only ones capable of engaging in practice, the custom will have more sway.    

(c) Does not require unanimity, so state can be bound unless it persistently objects against emergence of new rule.  But state has to have knowledge of new rule.  

(d) If states are clearly divided on opino juris, then impossible to find that there is opino juris. 
(e) Lachs (Dissent) in North Sea – representative states need to be engaging in practice.   

d) Qualitative factor (opinion juris) – psychological factor
i. Definition

(a) Subjective element which is the sense of legal obligation compelling states to follow a certain practice.  But is not actual belief, but instead is objective belief – what they outwardly believe. 
(b) Behavior is based on comity or courtoisie in relations between states – conviction felt by states that a certain form of conduct is required by international law – that law is framed in terms of duties.

ii. Permissive rules

(a) Permit states to act in certain way, w/o making actions obligatory (Lotus – states usually refrained from prosecuting, but this was permissive rather than positive duty)

(b) Can be proved by showing that some states have acted in a particular way and that other states whose interests were affected have not protested.  

iii. Obligatory rules

(a) States regard action as obligatory

(b) Recognition can be proved by point to express acknowledgement of obligation or by failure to act in manner required by alleged rule
iv. Proof problems

(a) Difficulty in ascertaining opinion juris is that states rarely acknowledge that they are acting under sense of legal obligation rather than as a matter of choice, comity, or convenience

(i) Modern tendency is to look only at action, since subjective belief difficult to ascertain

(b) Opino juris may be proved by objective evidence of belief – statements or documents or action

(c) Have to look to reactions of other states as well – if action provokes protests from other states such that conduct is illegal, protests can deprive conduct of any value as evidence of customary law.

v. Examples

(a) Lotus – states in Turkey’s position had often abstained from asserting criminal juris, but there was no evidence that this was out of legal obligation.

(b) North Sea Continental Shelf – States must be acting out of legal obligation – frequency or habitual character of act is not enough.  Many acts are motivated out of courtesy, convenience, and not out of legal duty.

e) Consensual theory

i. Lotus – “rules of law binding upon states...emanate from their own free will as expressed in conventions or by usages generally accepted as expressing principles of law.”

ii. But general rule is that new states are bound by custom – this conflicts with consensual theory

3. Models of Custom

a) Opposability/Bilaterality

i. Opposability

(a) Asking about a rule .  Is this a rule which state A can oppose to State B?  Can state A make the claim under the rule by asserting that state B is bound by the rule?

(b) The Norwegian baseline rule could have been opposable against Great Britain, since Great Britain had never objected.  But it could have not been opposable against Sweden, who had persistently objected.

(c) Relations amongst parties to treaties can also be different than with third states.  Rules in the treaty would then be opposable only against parties to the treaty.  

ii. Bilaterality

(a) The relations between one state and another specific state.

(b) The traditional foreign office mode of international law was built around bilaterality.  Way of looking at relations between specific sets of states.

b) Community

i. Recent movement towards Law of global governance – general international law of the global community where norms are applicable everywhere.  

ii. The tension between bilaterality and community plays out in customary international law.

(a) North Sea

(i) Majority’s test for the Article VI standard becomes more of a community test.  
(ii) The community argument is put in more articulate way by Judge Lachs in dissent – the need for rules that are not just bilateral and look to custom and representativeness in states.  Part of the judgment is in bilateral terms

iii. Community view would try to assimilate differing views of states into one view.

4. Application of international custom

a) Enjoys universal application, regardless of what nations participated in its making

b) Exemptions

i. Clear and Persistent Objector Rule - What kind of protest is necessary to avoid making customary international law? 

(a) Is it enough to write a letter? Talk is cheap. We tend to privilege practice as opposed to simple statements.   Has to be supported by state action.  

(b) Not enough to write a letter but should send US navy to protect US vessels … 

(c) Tension do we want to have law creation by formal statements or do we want to emphasize action… the latter privileges the powerful country.  Powerful rich countries are more easily able to persistently object, since they will be the ones acting most in the area at issue.  
(d) Third world countries try to maintain solidarity because they know that none can maintain persistent objector status on their own.

ii. Historic Departure

(a) Wholesale departure from custom by a large number of states may eventually result in creation of new custom

c) Equal weight standard

i. Article 38 of ICJ does not establish hierarchy of sources.  Custom is given equal weight with treaties, although a treaty which is more specific than a custom will prevail

ii. Jus cogens preempts conflicting treaty law

d) Treaties as evidence of custom

i. Treaty provisions may become so widely adopted that they are accepted as custom or they can codify custom.

ii. Multilateral convention provisions as custom if practice is uniform and widely recognized as legal obligation (North Sea Continental Shelf)

iii. Treaties as codification – Vienna Convention, etc.  But you have to differentiate between provisions which merely reiterate custom from provisions which expand upon custom or represent progressive development (new law).  

5. Changing Custom – examples
a) Pollution by vessels in ecologically sensitive areas outside the territorial sea. 

i. Canada concerned that oil tankers sailing in arctic waters outside territorial sea. 

ii. These tankers caused pollution and arctic pollution persists for years since no bacteria to clean up pollution. Small leaks were polluting. 

iii. Canada decided to do something. Adopted Arctic Waters Pollution Prevention Act of 1970. 

iv. At the time it was adopted the act was illegal - No jurisdiction on ships on high seas by non-flag states. 

v. Canada changed their jurisdiction on ICJ to take away ICJ jurisdiction on this. Lobbied other states to support them. 

vi. Collective action problem and Under-enforcement by flag states. 

vii. In 1982 LOS convention,. Canada got a clause that protected this idea and it became custom. 

viii. Issues

(a)  First mover is usually acting illegally and this is problematic. 
(b) Which of these moves should be accepted and which rejected is difficult since there is no legislature.

b) NATO attacks on Serbia. 
i. Serbians discriminating and killing ethnic Albanians from Kosovo, Repression etc. 
ii. Tried to negotiate settlement, but NATO decided to bomb Serbia. 
iii. At the time, it was a use of force by state not authorized by security council (Russia disagreed) and  it wasn’t response to attack so was basically illegal. 
(a) No basis for self defense claim.

(b) Britain said it was humanitarian intervention. US didn’t say. 
(c) At the time it was probably unlawful, but there may be a moral duty on countries to intervene. 
(d) Rule has developed to allow humanitarian intervention in more situations. 

c) Persistent Objector

i. Persistent Objector Rule, the EEZ, and Japan

ii. -(  Add what you need to be a persistent objector

D. General Principles of Law
1. Types of general principles

a) Derived from domestic law (mostly procedural rights – right to fair nearing, denial of justice, exhaustion of local remedies, res judicata; some substantive – prescription, liability for fault, unjust enrichment)
b) Natural justice and fundamental principles common to all legal systems (good faith, estoppel, proportionality)

c) Logic familiar to lawyers (leg specialis, les posterior)

d) Specific nature of the international community (right of passage over territory, basic humanitarian rights)

2. Limited application of general principles

a) Applies to fill gaps left by treaties and customary law as law develops

b) Decreasing in importance in international law – norms once recognized as general principles are incorporated into treaties.  Third Restatement now classifies general principles as a secondary source of international law

c) Procedural matters

i. General principles applied a lot in procedural matters and international judicial administration

ii. Res judicata and laches, judges are to act with impartiality and independence (Corfu Channel Case)

E. Judicial Decisions and Publicists

1. Used with caution

2. Status of judicial decisions

a) Use as subsidiary means for determination of rules of law

b) Can be rendered by either international tribunal or by national court adjudicating issues of international law applying principles of international law

3. Role of judicial decisions

a) Most courts strive for stare decisis

b) ICJ:  Article 59 – decision of Court has no binding force except between parties and in respect to that particular case

c) Court looks to prior holdings as being highly persuasive

d) Law-making winning state acceptance (Norway fisheries), but this is still controversial.

4. Status of Publicists

a) Grotius and Pufendorf had important impact, ICJ 38 – recognizes this

b) Role in systematization and codification:  International Law Commission, Institute de Droit, ILA, American Law Institute

i. Codify existing rules in restatements

ii. Proposing new rules

c) Role in the courtroom

i. ICJ sometimes allows this

ii. UN resolutions can have significance

F. Jus cogens – preemptory norms and obligations erga omnes
1. Vienna Convention

a) Article 53:

i. Treaty is void if it conflicts with peremptory norm of general int’l law.

ii. Peremptory norm of general int’l law is norm accepted and recognized by the int’l community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of genere int’l law having the same character.  

2. Subject to controversy

a) Reflects division between natural law and positivist approach.

i. Adherents of natural law say that there are fundamental rules which exist independently of state’s actions.  

(a) Treaty would be void if contrary to morality of basic principles of int’l law.  
(b) Said to limit liberty of states to create local custom, make treaties – puts check on int’l law disintegrating into different regional systems.  

ii. Positivists say that laws don’t exist unless states have expressly convention.

b) Vienna Convention refers to them, but avoids specific examples of jus cogens

c) Difficult to assert – has to be accepted by the int’l community as a whole

3. Identifying rules

a) Least amount of controversy
i. Pacta sunt servanda (agreements of parties must be observed)

ii. Prohibitions on threat of or use of force – this is the most widely accepted one – the rule against aggression.  
iii. Genocide, slave trade, piracy, prohibitions on terrorism and hostages

b) Rule of ius cogens can be derived from custom and treaties, but probably not other sources.  

4. Application

a) Application is sparse b/c of controversy

5. Erga Omnes Obligations

a) ILC connects jus cogens with erga omnes obligations through codification of law of state responsibility and acceptance of notion of international crimes.

b) General rule

i. Only directly injured state is entitled to act against the violation of an international obligation by another state.

c) Definition

i. Obligations erga omnes are concerned with the enforceability of norms of international law, the violation of which is deemed to be an offence not only against the state directly affected by the breach, but also against all members of the international community.

d) ICJ

i. Has never address legal consequences of breach of erga omnes violation

ii. Weeramantry in dissent in East Timor – confirmed that principle of self-determination was an obligation erga omnes

(a) Ruled that the erga omnes character of a norm and the rule of consent to jurisdiction are two different thing.  

(b) The Court could not rule on lawfulness of conduct of state when its judgment would imply an evaluation of the lawfulness of the conduct of another state which is not party to the case.

(c) Court can’t act, even if right in question is right erga omnes.  

e) ILC

i. Internationally wrongful acts and int’l crimes

(a) Breach of int’l obligation is int’l wrongful act, regardless of subject matter

(b) Int’l wrongful act which results from breach of int’l obligation so essential for protection of fundamental interests of int’l community that its breach is recognized as a crime by that community as a whole – int’l crime

(c) Int’l crimes from breach of law restricting use of force

(i) Breach threatening int’l peace and security – one prohibiting aggression

(ii) Breach of int’l obligation for safeguarding right of self-determination of peoples – colonial domination

(iii) Widespread breach of safeguarding human being – slavery, genocide, apartheid
(iv) Breach of preserving environment – massive pollution

ii. While int’l crime always constitute the violation of an erga omnes obligation, the breach of an erga omnes obligation does not necessarily imply an international crime.

iii. International crimes is narrower than ius cogens.

iv. Problems

(a) Confuses international criminal responsibility of individuals with that of states (does not exist in int’l law)

(b) Prohibition of massive pollution of the environment has not been accepted by state practice even as a ius cogens norm.  

6. Jus cogens v. erga omnes

a) Erga omens

i. Owed to all, rights against all or rights owed to all.  Rights are owed to everyone.  

ii. Could understand it as procedural – just whether anyone else can raise the claim.  

b) Jus cogens

i. form of natural law – some kind of higher law rule which any individual parties cannot contract out of.

c) They closely overlap, but could imagine that every norm that is jus cogens is also erga omnes obligation (generally right), but not every rule that is a jus cogens rule has erga omne structure.  Erga omnes structure goes to whom the right is allowed – you could not contract out of a jus cogens norm, but it is not owed to everybody.  

i. Torture – if a state tortures an individual, they can’t contract out of it since it’s jus cogens.  
ii. But the norm is not erga omnes – the right can be asserted by the tortured individual – the assertability of the claim against the state, but not by everyone.  So it is not assertable erga omnes.  
G. Equity in international law

1. General

a) Distinguish reference to decisions ex aequo et bono (by what is fair and good) from application of equity through general principles of law

b) Ex aequo et bono

i. Article 38:  shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree to it. – allows for equity to override all other legal principles.

c) General principles of law

i. Article 38 lists general principles – substantive concepts of equity common to all modern legal systems.  Estoppel, unjust enrichment, abuse of rights.

ii. Reasonableness, fairness, or natural justice can also be incorporated.

d) Examples

i. North Sea Continental Shelf:  Court applied equity without the parties conferring power of ex aequo et bono.  It was applied as a rule of construction to prevent similarly situated states from unjustifiable differences in treatment.  Using equity as an instrument of interpretation is intra legal (part of the law) as opposed to ex aequo et bono (notwithstanding the law) 
II. Unit II:  The International Court of Justice

A. ICJ and Dispute Settlement 
1. History

a) PICJ was est in 1920 and came into force in 1921 – judges were elected by League of Nations.  League of Nations was dissolved in 1946.

b) Decline in popularity of ICJ
i. Decline in popularity after the South West Africa case – seen as only dispensing Western justice

ii. Since 1946, 60 judgments delivered.  This reflects fact that only states can use court and national courts can’t ask for rulings on issues of int’l law.  (Like EU, which allows national courts to refer matter to ECJ – renvoi prejudicial – reference before judgment).  Poorer countries also don’t have $$ to use system, and there are many other ways to settle disputes.  

iii. Court was not designed to be constitutional court with power to review political decisions of Security Council – UN has autonomy to determine scope of its own competence under Charter.  

(a) What are the legal limits of the exercise of Security Council’s broad powers.  

(b) Is there procedure of judicial review for Security Council decisions being challenged as being ultra vires of its own powers?

c) Other recognized int’l courts

i. Court of Justice of European Communities, Benelux Court of Justice, European Court of Human Rights, Inter-American Court of Human Rights

2. Structure

a) Principle judicial organ of the UN, but independent court and not integrated into UN hierarchy.

b) Statute is annexed to UN Charter, so all UN members parties to statute.  

c) Functions

i. Settle legal disputes in accordance with int’l law

ii. Give advisory opinions on legal questions

(a) Article 65 of ICJ authorizes advisory opinion “on any legal question at the request of whatever body may be authorized or in accordance with the charter of UN to make such a request.  

(i) Must concern abstract legal opinion and not particular dispute.

(ii) Other orgs include ILO, WHO, World Bank, IMF, IAEA (Atomic Energy)

(b) Article 96 – allows UN to ask for advisory opinion, as well as any other organs of UN or specialized agencies. 

d) Composition

i. Article 3(1):  15 judges; 5 elected every three years and hold office for 9 yrs

ii. Election requires absolute majority of votes in Security Council and GA

iii. Composition of bench should represent main forms of civil and legal systems

iv. States that do not have judges represented may appoint an ad hoc judge for its case – hard to reconcile with principle that judges should be impartial and independent, not reps of nat’l gov’ts

3. Problems of the ICJ

a) Political awareness – is this crucial to the awareness of the legitimacy – cases where they can make a statement (Nicaragua) and cases where they can’t (Nuclear weapons)

b) Fragmentation - Would it be better to have regional bodies w/ the ICJ as an appeals body?

i. Would there be more of a consensus about human rights?

c) Not used for cases of high geopolitical interest – Chinese spy case and North Sea cases  

d) More permissive intervention – even though court said that Indonesia was absent party needed for case, but did not say that Indonesia’s had a right of intervention...

e) What about groups who want self-determination not having access to the court?  

4. Procedure

a) Phases

i. Written phase – exchange of pleadings

(a) Can also be requested to deliver provisional measures

ii. Oral – public hearings  (English and French)

(a) Preliminary objections – nationality of claims, exhaustion of local remedies, objection to jurisdiction (Nicaragua)

iii. Judgment on the Merits

(a) Deliberation – private

(b) Judgment delivered – public sitting – Ruling on the merits (LaGrand)

(i) Parties can also request ad hoc chambers – where parties appoint the judges

iv. Determination of remedies

(a) No appeal – judgment is final  

b) Judgments

i. Article 59 of ICJ statute: Binding judgments

ii. Article 94 authorizes Security Council to give effect to judgment, but this has never been used (can only adopt Chapter VI measures, not Chapter VII strong measures)

(a) Recommendations and enforcement measures under Chapter VII are substantive and subject to veto power.  

(b) Since each member of the Security Council has veto power, it would be difficult to enforce judgments against members of the Security Council.

iii. Preliminary relief

(a) Article 41 of ICJ may provide preliminary relief “if the circumstances so require, to preserve the respective rights of either party (Nicaragua v. US – prevent mining of harbors)

c) Necessary Parties and Intervention

i. Discretionary – Article 62:  If the state has an interest of a legal nature.  

(a) Should there be a more permissive intervention standard?  Should there be a type of class action system allowing?

(b) State has a right to intervene – a legal stake in the particular factual matrix being decided. 

ii. Right to Intervene – Article 63

(a) Construction of multilateral treaties where third countries are parties to treaty but not dispute  

iii. Should 3rd states litigate directly rather than intervening?

(a) Cts try to give rulings that don’t affect 3rd states

(b) US was claiming self-defense

d) Article 34(1):  Only states may be parties

i. Under certain circumstances, states not in UN may appear and may be parties to statute. 

5. Jurisdiction and Consent

a) Types of jurisdiction

i. Contentious

(a) Article 36(1):  Based on express or implied consent of parties

(b) Only states party to ICJ may be parties

ii. Advisory

(a) Who can request advisory opinions

(i) Can’t  be requested by states or NGOs

(ii) Can issue at request of bodies authorized by UN Charter (UN GA, IMF, World Bank, WHO, etc.)

(iii) Intergovernmental orgs do have capacity in front of ICJ but can’t be brought before the ICJ for breaking international law. 
(a) UN forces have shot people that shouldn’t have been shot. 
(b) World bank breaks international human rights treaties.

(b) Can you ask for advisory opinion about what a state is doing, when a state doesn’t agree to it, just by getting a majority to agree to it?

(i) This happened in Eastern Carelia case, Permanent Court of International Justice (PCIJ) League of nations asked for an advisory opinion and the court said no since it would be a direct question of the states action when they have not accepted jurisdiction. Clear rule.

(ii) On the other hand sometimes advisory opinions only implicate countries’ rights and then they are more likely to respond. 

(iii) UN would often prefer to get binding arbitration with a country for disputes and have agreements of that type and then the UN could go to the ICJ for an advisory opinion about the arbitration. Often used to buttress request for arbitration. Sometimes UN just asks for a general opinion. Two different organizations ask for advisory opinion, WHO and General assembly. Rejected WHO since it isn’t in mandate to get answer to this question. And for the general assembly, the court decided that it was a legitimate question and agreed to answer.

b) Three ways for states to consent to contentious jurisdiction

i. All cases to which parties refer to it (special agreement) on an adhoc basis
(a) D state may accept juris through express statement

(b) D may accepted by default if D state defends case on merits w/o challenging juris

ii. All matters specially provided for in UN Charter or treaties and convs in force

(a) Compromissory clause - Can agree in advance through a treaty to confer juris on Court (e.g. Vienna Convention)

(b) Article 36(3) empowers Sec Council to recommend that parties to legal dispute should refer it to Court (Corfu Channel case)

(i) Since Sec Council recommendations not binding, how would this confer compulsory juris?

(ii) Generally held that this clause accidentally wasn’t deleted after parties took out compulsory juris provision

iii. Optional clause (Article 36 (2) & (3)) – compromise between those who wanted compulsory juris & those who didn’t

(a) States party to Statute may at any time declare recognition of juris as compulsory ipso facto and w/o special agreement, in relation to any other state accepting the same obligation, regarding:
(i) Interpretation of a treaty

(ii) Any question of international law

(iii) Existence of any fact, which if established, would constitute a breach of an international obligation

(iv) Nature or extent of reparation to be made for breach of obligation

(b) Reciprocity

(i) Declarations made under this may be made unconditionally or on condition of reciprocity on part of several or certain states, or for a certain time.

(c) Article 36(3):  Reservations 
(i) Disputes to be settled by other means – other tribunals already established

(a) States often exclude given categories of disputes and create special dispute settlement bodies (Canada-Spain fishing dispute – Fisheries Juris case) 

(ii) Disputes within domestic jurisdiction

(a) Reservations often concern disputes which are viewed by state as primarily domestic and in their vital interest – excluding them from juris of Court.  Whether automatic reservations – reservations whose scope is determine unilaterally by state making reservation – Is up for debate.  Might be contrary to Article 36(6), which states that Court rules on juris.  If reservation was found to be null, then since it couldn’t be severed from the acceptance so it negated the whole acceptance. 

(iii) Reciprocal optional clause acceptance

(a) Travaux preparatoires – paragraph 3 uses reciprocity in different sense – state may add reservation to its acceptance of the optional clause, stating that its acceptance won’t come into force until states X & Y have also accepted optional clause.  But noone has actually used this.  

(iv) Reservations for nationasecurity and self-defense

(a) ICJ does not adhere to view that such matters are ipso facto unsuitable for adjudication

(v) In practice, reservations of many other types are accepted.

(d) Duration of declaration

(i) States may withdraw acceptance by giving reasonable notice, but doesn’t deprive Court of juris over cases already started.

(ii) Some declarations state no time limits, while other remain in effect for specific periods, w/ auto renewal clauses.  

(e) Cases:  Nicaragua, South West Africa

c) Consent is applied very strictly

i. East Timor case – since Indonesia was not a party to the case, the ICJ determined that they could not rule w/o Indonesia entering case and granting consent to juris.

(a) Erga omnes character of a norm and the rule of consent to juris are two different things

(b) Court could not rule on lawfulness of conduct when its judgment would imply evaluation of lawfulness of conduct of another state who is not party

(c) Court cannot act, even when right in question is erga omnes (right of self-determination)

(d) Court is not per se prevented from adjudicating, but effects of judgment would be so great that East Timor and Portugal alone cannot claim treaty-making power.

(e) Indonesia’s rights and obligations constitute very subject matter of any judgment – cannot make that judgment w/o consent.

6. Tensions in how to frame material on international courts and tribunals

a) Courts as performing function of Peaceful settlement of international disputes (foreign office model term) v. International adjudication

i. Peaceful settlement is states coming together as sovereign nations, whereas adjudication has an idea of subordination to judicial power

ii. Peaceful settlement may involve a tradeoff – diplomatic resolution that may not be rule-given or upholding international policy, it is about resolving the issue.  But adjudication is trying a single issue with a court, applying legal principles and responsive to precedent and legal authority – not heavily swayed by extraneous considerations or susceptible to tradeoffs or political bargaining.  

iii. ICJ is more like peaceful settlement and ICC is more like international adjudication

b) Judges as Delegates of state power subject to foreign politics v.  Applying independent legal rules and ideas

i. Judges have to seem as if they are independent, but there is a constant subtext that courts are part of larger state gov’ts.  

c) Are Tribunals Horizontal to each other v. an International Judicial System with elements of hierarchy and comity between courts

i. What is the dominant movement in this field?  There is a proliferation of international tribunals (70 interstate tribunals and 15-20 playing active role)

ii. Horizontal:  

(a) If tribunals are horizontal to each other, then all states can create an court, with any procedures, any procedures for appointing judges, and that court could have same power as others – it is within the sovereign power of each state to set up courts.  There is no organized hierarchy in this model.   

(b) This is the situation currently – the ICJ is not formally placed at the top of the hierarchy.  It could be that there are two international courts ruling on the same question or overlapping questions.  

(c) Some people argue that competition between courts will get courts to move faster and more efficiently – encouraging competitiveness between courts. 

d) Analysis - we should ask ourselves: why are rules created the way they are?

i. sometimes driven by historic, evolution

ii. sometimes b/c structure of interactions between key players

(a) (foreign office, corporations, NGOs, etc)

iii. There are positive theory reasons why an institution or rule is why it is like that

iv. We also want to think of how it could be changed, what would be the strengths and weaknesses of such changes? Who would support such changes? Normative agenda – why change it that way?

v. What view do we take of international order?

e) What if the goal is not to get more cases in the ICJ, but instead to create more and more effective courts at other levels and in other contexts?  That would lead to wanting to focus on the structure of national courts and to promote judicial independence.  

i. Then you could expand the local remedies rule rather than confining it.

ii. There could be regional tribunals rather than national and just one international tribunal.  

iii. There should be an international civil court that decides disputes between private parties.  

(a) More mediation and arbitration rather than adjudication – some sort of ADR system.    

(b) Would require people to go here before the state takes up their claim.  

iv. Try to open up access to national courts in other jurisdictions – like the Alien Tort Claims Act in the US.  

7. Arbitration

a) Advantages

i. More flexible than adjudication and gives parties more choices for seat of tribunal and can regulate power of tribunal

ii. Proceedings are confidential

iii. More conclusive b/c decisions are always binding

iv. Disputing parties retian greater control b/c they can appoint arbitrators, who can have specialized knowledge

v. Parties may designate procedures and laws applied

(a) UNCITRAL, ICSID, ICC, AAA.  Last three are associated with specific tribunals.  

vi. Arbitration is less formal and less contentious – better to maintain commercial relationships

b) Disadvantages

i. Can be cumbersome and time-consuming w/o specific procedures

ii. Do not have authority of courts to conduct discovery or subpoena witnesses

iii. Parties have to pay for entire cost of arbitration

c) Consent

i. Unless parties to dispute have previously consented to submit to arbitration through arbitral clause or arbitration convention, there is no international law requirement to arbitrate.

d) Procedure

i. Two parties pick arbitrators, then two arbitrators or parties jointly pick the third one (umpire), who then decide by majority vote. Can also have Secretary General of Permanent Court of Arbitration at the Hague pick final member.  

ii. Can also pick single arbitrator, who used to be foreign head of state.  

iii. Can be established on ad hoc basis or as continuing institution

e) Exceptions to Binding Effect of judgment
i. Arbitral tribunal exceeded its powers
ii. Enforcement of award is contrary to public policy of forum country

iii. Award resulted from arbitration of matters considered incapable of settlement by arbitration under laws of forum country

iv. D proves that he was not given proper notice or was unable to present case

v. Award is manifest disregard of law

vi. Corruption

vii. Serious departure from fundamental procedural rule

f) History

i. Heyday was when Jay Treaty was signed in 1794

ii. Permanent Court of Arbitration (PCA) was set up by Hague Convention in 1899, but was overtaken by ICJ.  

iii. Recent practice is limited to setting up of other arbitral tribunals – Iran-US Claims Tribunal.

iv. Optional rules established to allow non-state parties to engage in arbitration w/ states

v. Trend in treaty-making to provide for arbitration as primary method of dispute settlement – reflects general reluctance of states to submit to compulsory adjudication. 
8. Non-judicial Methods of settling disputes

a) Negotiation

i. ICJ may require meaningful negotiations before adjudication

ii. Carried out through diplomatic channels or by competent authorities

b) Inquiry

i. Attempt to clarify facts pertaining to dispute – agreement on factual matters will facilitate resolution.

c) Mediation

i. Intervention of outside party – when negotiations have reached dead-lock

d) Conciliation

i. Intervention of third-party, is link between mediation and arbitration

ii. Process of settling dispute by referring it to a commission of persons whose task it is to elucidate the facts and make report containing proposals for settlement, but without binding character

iii. More formal process than mediation and independent fact-finding body

iv. Provided for in Vienna Convention, but not common method.  

9. WTO make-up

a) DSB – Dispute settlement body

b) Appellate body – appointed by the states

c) Panels – appointed by the states and controlled somewhat by AB

d) Interest groups

e) Changing the design of the institution will change the outcome.  They sometimes set up international institutions to get a certain type of autonomy

10. National make-up

a) US make-up: Senate, House, States, Interest Groups, Executive branch.

i. Playing a two level game – international and domestic

b) France:  legislature, president, courts, interest groups

i. Playing a two level game – international and domestic

11. New direction - Increasing trans-nationalization of relations between nations.  

a) Changes

i. Instead of negotiating through executive branches, we see direct dialogues between courts of different countries.  Issues such as sale of banned Nazi paraphernalia in Ebay where the another country (Germany) bans it,.

ii. Legislatures also are talking to one another.

iii. Other presidents speaking directly to residents or nationals of other countries – e.g. the Mexican President talking directly to Mexican nationals residing in the US.

iv. Huge involvement of NGOs trying to influence foreign gov’ts or working with third world or other national NGOs to come up with a common plan to influence gov’ts.

v. Corporations try to influence foreign gov’ts through payoffs or they may be sued directly in foreign courts.  

vi. International institutions provide a forum and a place to have influence.  US NGOs are trying to get their briefs into AB of WTO (allowed after asbestos).  

vii. There are many efforts to create international standards through NGOs or standards bodies created drafts – e.g. the landmines convention was heavily influenced by NGOs.  

(a) ISO creates standards on design of many products which consist of committees that have a gov’t involvement, industry, and other clients such as consumer groups.  

(b) The standards are not binding, but it then becomes the global market standard.  Increasingly, WTO appellate body is looking to international standards through the TBT and SBS agreements.  

b) Effects of these changes

i. Simple ideas of two level games are breaking down.

ii. Simple question of foreign vs. local are breaking down – local events are having effect internationally and internationally on local.  

B. Problems of Jurisdiction and Admissibility in Contentious Cases

1. Local Remedies Rule

a) Functional Reasons for local remedies rule

i. International courts have a limited capacity to enforce binding judgments 

ii. The Court also cannot deal with a huge number of cases and they don’t want to be the court of first resort

iii. Other models of international courts

(a) The cases can be enormous mass claims – e.g. the UN Claims Commission (dealing with contract, airlines, environmental damage, death, claims from Iraq’s invasion of Kuwait) has created a simplified claims process that has very short forms for small claims.  

(b) The fact-patterns were very established and the court did not examine every claim, but instead engaged in a random sampling to determine if certain types of claims were valid and then on the basis of that random sampling, processed all of the claims.  There is also a claims commission for Ethiopia and Eritrea in the US to handle property and death claims.  So there are other models for adjudication other than the ICJ.  

iv. They have a limited capacity to gather and examine evidence (remote from actual location of claim) 

v. They don’t have special expertise in areas like the environment, economics, etc.

vi. The don’t have an appellate system and cases have usually been tested in many levels in the national courts – if you have a pyramid scheme then there is more chance to deliberate and you can unify the jurisprudence with the system.  

vii. Spurs a dialogue between national courts and the ICJ that may lead to harmonization of approaches – wants to maintain this interaction

(a) Perhaps doesn’t work as well as it could since cases are not all that frequent and the proceedings took many years.    The private parties do not have access to the ICJ, the states are gatekeepers, so there are just not that many adjudications.  To spur the dialogue, you need to open up the tribunal to private parties, like NAFTA.  

(b) The ICJ also does not adjudicate all cases – reject based on lack of jurisdiction or failure to exhaust remedies

viii. It could be too chaotic with an international court intervening in local proceedings – which judgment would be binding?  E.g. the ICJ issuing a judgment when the Supreme Court it deliberating on the Breard case.  It created a tremendous tension that the local remedies rule is supposed to prevent.  

ix. If you don’t have a local remedies rule, then you invite forum shopping by giving priority to the local forum.  

b) Constitutional reasons for local remedies rule

i. Supports a particular view of global order and supports sovereignty

(a) The ICJ should just be about defining boundaries, and the state is the primary unit and international law only has a role where these territorial limits come into conflict. 

ii. Hierarchy placing international tribunal at the highest

(a) There is a certain type of hierarchy established, that the international answer is the last true answer – valuing its decisions more than local ones.  

iii. The ICJ is not necessarily a democratic system – if not, you would be bypassing a level in which the rules are democratically defined.  

(a) A functional conception of order is that the state represents the interests of its citizens, and that an international tribunal could not represent the local citizens in the same manner.  

(b) It’s a defense against a type of interventionism in local affairs.

iv. Tension in ICJ between global order supporting nationalism and a global cosmopolitan view

(a) This is against the global cosmopolitan view – very individualistic, where each person should be protected from the state and the tribunal should enforce human rights.  

v. Subsidiarity and the European Court of Justice

(a) The whole system is parallel to European idea of subsidiarity 

(b) It is an idea of ordering that pays respect to the local, but yet privileging the Union – the highest court.  

(c) Some want to break down the system and create a system more like the US with federalism...
2. Interhandel – Exhaustion of Local Remedies, Self-judging juris 
a) Background

i. IG Farben had a number of holdings in chemical countries in the US, but as the war approached they set up another country in Switzerland.  As the war breaks out, all the US holdings are transferred to the Swiss company and all relations are formally terminated.  

ii. US seizes the assets of IG Chemie during the war, but then after the war Swiss tries to get seized assets back and restored to Swiss holding company.  US refuses, since they believed that the Swiss company was just a front for IG Farben.  

iii. Swiss interests try to bring suit in US courts, but do not succeed, so Swiss gov’t takes up the case & argues that US is breaching international law by not returning the seized assets.  

b) US arguments

i. Domestic dispute

(a) US makes various replies/objections to jurisdiction of the court – says that this issue is a matter of domestic jurisdiction and that international law doesn’t reach it.      

ii. Self-judging reservation

(a) US reservation in optional clause declaration says that the US reserves jurisdiction over matters which are in the domestic jurisdiction as determined by the US.   
(b) US purports to hold the power to decide this, rather than the ICJ.  

iii. Exhaustion of Local remedies

(a) Interhandel has not exhausted their domestic remedies, since the Supreme Court granted cert and remanded case to the District Court – there was a viable avenue in US courts

c) Issues
i. Exhaustion of Local Remedies

(a) Can’t have international case if domestic remedies which are reasonably available have been availed and are not yet exhausted 
(b) Only applies when diplomatic protection claim – state taking up claim of its national
(i) There was no access to the courts for individuals, so Switzerland has to take up the case as a proxy for the company.  

(ii) NAFTA is a move away from that – allowing access to the courts of individuals.  

(iii) Does not apply to claims between states (Nicaragua, e.g.) that are not dependent on treatment of nationals.  Thus there is no obligation to use the other state’s courts.  

ii. Jurisdiction

(a) Self-judging reservation

(i) US claimed self-judging reservation to jurisdiction – when claim is domestic, then ICJ doesn’t have juris. 
(ii) ICJ retains competence to adjudge its own jurisdiction.

(iii) US has to delegate some intrinsic powers to the court to be authoritative, in this case to determine jurisdiction.  

(b) LaGrand – whether power to give binding provisional measures is there since they can give binding final measures

3. Nicaragua v. US – Optional Clause Juris, Admissibility, Intervention and Necessary Parties
a) Background

i. US says that court has no jurisdiction and even beyond that, not admissible.  But the ICJ went ahead with the case anyways and antagonized the US even though they knew that the US would withdraw.   

ii. The ICJ deliberately held off on ruling on the remedies until the war ended and the US could settle - US eventually paid Nicaragua and settled the case.  The US only withdrew after jurisdiction and before the merits.  

iii. US, when they signed ICJ, declared that they would give 6 months notice.   US consented to optional clause jurisdiction, which made jurisdiction binding when any other state reciprocally accepted jurisdiction.  
b) US arguments 

i. US did not say that Nicaragua had to sue the US in US court, but if there was a legal remedy, then why not have to come to the US first?  

ii. US said that there should have been diplomatic efforts by Nicaragua before the case came before the ICJ.  

iii. The US said that Nicaragua should have gone to the regional peace process that exists.  

iv. The US said then that Nicaragua should go to the Security Council (but the US has a veto in that and uses it).  

v. US says that all parties to multilateral treaty must agree to jurisdiction before case can proceed before ICJ.  

c) Issues

i. Optional Clause Jurisdiction and withdrawal
(a) US tried to withdraw, even though they said that they would give 6 months notice.  
(b) There is also a customary international law stating that some reasonable notice will be given before withdrawal from a treaty.  

ii. General questions of customary international law confers juris on Ct.  
(a) US declaration of 1946 – ICJ wouldn’t have juris to treaty unless all parties to multilateral treaty at issue agreed.  There were many countries in LA that were party to the treaty at issue (Honduras, Costa Rica and ES) that weren’t before the Ct.  

(b) ICJ said that the issues were generally justiciable by them since they involved issues of customary international law.  

iii. Admissibility

(a) There was a conflict resolution mechanism set up – the Contadora program – and they questioned justiciability of an ongoing conflict.  

iv. Necessary Parties and Intervention
(a) Intervention of 3rd parties - El Salvador applied to intervene in this case in the jurisdictional phase. 

(b) 2 bases for intervention by 3rd states:

(i) Discretionary – you may be affected in a general way by legal issue or rule decided.  
(ii) State has a right to intervene – a legal stake in the particular factual matrix being decided. 

(a)  Construction of treaties which will affect 3rd parties.  
(c) Should 3rd states litigate directly rather than intervening?

(i) Cts try to give rulings that don’t affect 3rd states

(ii) US was claiming self-defense

(d) Ct rejected El Salvador’s claim w/o giving ES a hearing. 
(i) Difficulty of issue

(ii) US pulling the strings by getting ES to make a claim.  People thought US was just maneuvering for time. 

(e) Court said that ES, Honduras, and Costa Rica can intervene during the merits phase rather than the jurisdiction phase.  

v. Subject Matter Jurisdiction

(a) Right to use of force and individual self-defense
(i) US has right to self-defense in that area of the world and states have right to self-defense.  

(ii) Could contest that since it was an issue of self-defense & national security, ICJ didn’t have juris.  
(b) Separation of powers

(i) Use of force was delegated to Security Council and not the ICJ. 
(c) ICJ shouldn’t fulfill function of Appeals Court for adverse decisions of the Security Council

(i) The Security Council received a petition from Nicaragua but did not act, so in effect this could be considered an appeal from an adverse judgment of the Security Council.

(a) Security Council was split – Soviet Union had significant connection w/ Nicaragua. So Council couldn’t act b/c that split. Also, many small states were against intervention by large states in their areas.

(b) Backdrop: Soviet invasion of Afghanistan, 1979-80.

(i) US was open to jurisdiction of ICJ in a way Soviet Union never was.

(d) The ICJ said that they have jurisdiction over all disputes arising between states – no separation of powers problem. 
d) Why did the ICJ rule?

i. The court had already lost support in the US, but not abroad.  To promote their political legitimacy.  

(a) The ICJ needed to take a stand against the US to remain legitimate in the international community.  

(b) When they ruled on this, they gained tremendous support in developing countries who had been very suspicious that the court was just another instrument of the global powers.  

ii. South West Africa case

(a) A decision in the Southwest Africa case of 1966 reinforced this idea.  Two African countries – Ethiopia and Liberia complained that South Africa’s apartheid policy was breaching their League of Nations mandate agreement.  

(b) But the Court said that those countries didn’t have standing to raise that claim and dismissed the case.  This caused a lot of concern since it seemingly allowed South Africa to get off the hook.  

(c) The Nicaragua decision reversed the politics of that, and the majority of cases now are filed by developing countries.  

4. Aguas de Tunari v. Bolivia – Arbitration and the public interest

a) Case involved the privatization of the Bolivian state water supply.

i. Aguas de Tunari were US and Italian, but re-incorporated themselves in the Netherlands to take advantage of the treaty between the Netherlands and Bolivia and to be able to sue under the BIT.  

ii. The dispute is still ongoing, and a group of NGOs wanted to intervene in the case, but the tribunal denied it – wanted a secret proceedings between the parties.  

iii. The tribunal said that it was up to Bolivia to represent the public interest, but of course Bolivia has a lot of other interests at stake.  

iv. The big question is whether the arbitral tribunals can really represent the public interest – are they well-suited for this?  These are not set up as Article III courts, but there is no process for legislative involvement – no hearings.  And there is significant doubt about judicial control of arbitration.  

C. Provisional Measures, National Law, and Federalism

1. Breard – only states are parties, individuals can’t make claims

a) Individual rights in SC v. state rights in ICJ

i. A case about the rights of an individual, not about the rights of Paraguay – no strong general interest of Paraguay in the US criminal justice system.  

ii. The ICJ is only open to States – but is being stretched to accommodate essentially an individual claim – one person’s situation – not substantively involving Paraguay’s rights.  

iii. He doesn’t get to raise his case unless Paraguay does – doesn’t control anything about the case.    

iv. When the Supreme Court rules, the essentials of the case are about Breard’s rights, not Paraguay’s.  The criminal case has to be a habeas case, and Paraguay doesn’t have standing to make a S. 1983 claim.  

v. Paraguay tries to sue Virginia in federal court as violating the Vienna Convention, but the sovereign immunity doctrine of the 11th amendment precludes suit, and this is not one of the exceptions to immunity.  Vienna convention also provides no private right of action.

b) SC Ruling

i. International law – procedural rules of forum state always govern, so the preclusion of his claim (b/c not raised in state court) is affirmed.  

ii. Vienna convention is on par with Constitution, to which procedural default rules apply.    Anti-terrorism and Federal Death Penalty act also applies.  Vienna Convention was negotiated between state actors, but true legislation (like the statute) is more democratic and the will of the people.   Should be suspicious where treaty is going to displace legislation that was worked through the democratic process.  

iii. The democratic system still worked in Breard’s case – he had due process, and whether he had talked to his consular official would not have changed the outcome.  

c) Aftermath 

i. Is it really about the death penalty, for a small subset of defendants, those opposed to death penalty trying to use that in this small subset of cases and to mobilize foreign gov’ts , to make it more costly for US to carry on w/ the system – big agenda for anti-death penalty people

ii. Breard was executed anyway, Paraguay didn’t pursue it to a merits hearing
2. LaGrand – Death Penalty and the Vienna Convention in the ICJ
a) Death Penalty and the Vienna Convention
i. One manifestation towards legalization of international politics was to use diplomatic consultation as intervention in US death penalty cases. 
(a) Paraguay (Breard)

(b) Germany (LaGrand)

(c) Mexico

ii. Procedural Default Rule and the Vienna Convention
(a) Vienna Convention is raised very late (which we see also in Breard)

(b) What is significance of Vienna Convention where procedural default rule doesn’t apply.

(c) US Cts have taken the view that when raised too late, the claim is defaulted. 

(d) Foreign states had to raise these issues diplomatically w/ US or go to international institutions.
b) Political Background

i. By the time Germany got to the ICJ, one of the LaGrands had already been executed. So how could German policy be to intervene between the 2 executions?

ii. Some political dynamic: Germany hadn’t been convinced by the people of Germany to go to ICJ til after the 1st execution – domestic pressure

iii. Gov’ts don’t like to bring cases against each other 

(a) WTO – however: sense that it’s normal to bring trade cases

(b) other contexts: govt’s don’t like to bring cases

iv. Concern not to disrupt strong relationship bet. Germany and US

v. Germany didn’t care enough about international antideath penalty movement to bring this case

vi. Germans might have felt they were acting not just for Germany, but for a collective European spirit 

vii. Backdrop: Kosovo situation deteriorating, want US to come in

viii. Germany is not doing what Paraguay did – having launched this case, Germany can’t settle it, has to go to the end.

ix. Shifting into legal forum means shift to judicial politics. That could be a reason why they want to do this, AND a reason why they would be hesitant: losing control, ability to manipulate.
c) ICJ Ruling and aftermath
i. Germans get provisional order not to execute 2nd brother. Arizona asked to consider this. 
ii. Clemency board recommends not executing him. Governor says execute him anyway.

d) Issues at stake
i. Binding character of provisional measures order made by ICJ

(a) Provisional Measures and other tribunals

(i) Some tribunals clearly have power to issue binding provisional measures.

(a) UN tribunal (LoST??)

(b) case brought by Australia and New Zealand ag. Japan about Southern Bluefin Tuna

(ii) As international adjudication grows, ICJ is mindful that they have competitors for business. Australians could have brought their case to ICJ but didn’t.

(iii) Other courts have decided that their provisional measures powers are not binding.

(a) Ex:  European Ct of Human Rights 

(i) Cruz Varras: case that decided provisional measures weren’t binding.  Probably thought it was too intrusive on states, too much interfering before case is actually heard

(iv) ICJ had never decided on this question: were provisional measures binding?  Policy: being too interfering would discourage participation?

(b) Argument that provisional measures were not binding:

(i) Textualist:  Key argument: English text of statute uses language that doesn’t seem to be binding

(ii) Legislative History:  History of Statute: lots of negotiations – not conclusive but elements of the history suggest that people were cautious about these being binding.  ICJ worried about whether Ct could enforce them.
(c) How Ct deals w/ that problem:

(i) Multilingual Text: in English and French

(ii) Negotiation took place essentially in French. So Ct is justified in looking to French text. But here, Ct not only looks to the French text, but finds it authoritative.
(a) Today: French is not usually the language of negotiation in global conflicts

(b) The real business goes on in English, leading to a huge advantage for native English speakers – fine-tuning text to their advantage. So now, the French would want French text to be counted as equal.

(c) Ex) Chinese gov’t controls the Chinese text, no one else can do much about it – but in practice, although texts are equally authoritative, tribunals only occasionally look at other texts

(iii) Ct says: have to look at object and purpose of text – find that provisional measures must be binding.

ii. Does Vienna Convention create individual rights?

(a) Arguments for and against

(i) Germany says LaGrand has an individual right that was breached under the convention.

(ii) US says no, only Germany has rights.

(iii) Ct agrees w/ Germany: people have individual rights in addition to Germany’s rights. Ct reaches this view using plain meaning of the English text.

(b) Analysis

(i) Chapeau – introductory words.

(ii) Ct says they have to look at that, and the text below.

(iii) Look at drafting history – casts doubt on individual rights

(iv) ( Ct uses wide ranging treaty interpretation to interpret treaty, but narrow technique to interpret convention.

(c) Tensions

(i) We see strong difference of national legal style here. Different sense of text, ideas about interpretation. Civil law vs. common law mindset.

(ii) Tension of judges can be seen as between legal technique and culture.

(d) What’s At Stake
(i) If it’s Germany’s right that it is a universal human right, they can settle it or not pursue it. If it is an individual right, Germany can’t do that.  Stronger claim if it’s a universal human right, deeper than this treaty

(ii) If ICJ says LaGrand has no personal rights under the treaty, that will affect US jurisprudence – individuals won’t have private right of action to appeal.
(iii) If US ever denounces Vienna Convention, would still apply - Would apply to other states where Vienna Convention doesn’t apply.   

(e) Ruling
(i) Ct didn’t take up Germany’s invitation to say that even if there was no Vienna Convention, there would be an individual right here, because the Court found that there was an individual right created.  
(ii) They didn’t want to take up universal Human rights arguments here – wanted to leave that to Human Rights Instruments rather than the Vienna Convention.  

iii. Principle of nonintervention is part of customary international law – states cannot interfere in domestic civil wars b/c it eschews principle of self-determination

iv. What is the remedy?
(a) US has done a lot trying to do something about making sure consulate gets told.

(b) A lot of times, the consulate isn’t going to do anything about it.  So in a way, VC overreaches what people are actually going to do.

(c) ICJ says post-conviction review is required

3. Mexico (Avina) v. US – Death Penalty in the ICJ – no remedy
a) Mexico filed request for provisional measures.  

b) Remedy

i. US says clemency proceedings are the answer – but that’s not a very satisfying procedure.  US argued that there was no appropriate remedy under the ICJ.  
ii. Why does the US want to do it this way?

(a) There’s no way Congress will create lots of rights for foreigners

(b) They would rather persuade states to do things

(c) Before the ICJ now: Is that enough? US says it is. Mexico says no.

4. Loewen Case – NAFTA and federalism

a) NAFTA

i. Still an economic-based treaty rather than a political one and brought in Mexico in 1994.  
ii. An individual investor can bring a case challenging that country’s treatment of the investor to an arbitral tribunal.  Providing the tribunal has jurisdiction, then the states cannot stop it.   
iii. The rules of the NAFTA tribunal are derived from ICSID, which settles international dispute mechanisms.  Once an investor gets a judgment against a foreign state, that award can be enforced as if it were an award from an international court.  
iv. A national court may review the judgment, but the awards are generally broadly enforceable and it will be the central gov’t which will have to pay out the money.  
v. There are roughly 2000 bilateral investment treaties (BITs) around the world which seek to protect investors and settle disputes.  There is also talk of globalizing the NAFTA approach through the WTO.  
vi. Chapter 11 was instituted when Mexico joined the agreement, since Mexico had a history of expropriating US owned investments (such as the oil expropriations in the 30s and 40s, as well as mining and land).  
vii. But this also externalizing federal gov’t policy and of enforcing domestic centralized authority (using the treaty to exert authority locally in what otherwise would be politically unpopular and thought of as unwarranted federal gov’t interference).

b) Two main challenges to US under Chapter 11:

i. Court cases like Loewen where due process has been thwarted

ii. Environmental regulations, like state regulations in California  

iii. Jkj

c) Facts

i. The dispute centers around NAFTA Chapter 11.   Gary wins the case for the P and Loewen can’t afford to post the 125% bond that MI requires.  

ii. Loewen brings the case before the NAFTA tribunal, but loses the case because there is not required diversity – not eligible under tribunal b/c Loewen has gone bankrupt and is now owned by US investors.  

d) Ruling

i. Finality of judgment required

(a) Under the merits, in relation to a judicial act, the act only becomes final when all of the avenues within the national judicial system have been exhausted.  The trial clarifies the rule that to challenge judicial actions you must have exhausted all remedies and gotten finality in the national system.   

(b) Draws on traditional doctrine of exhaustion of local remedies.  

(c) But the tribunal is careful to say that it is only a challenged judicial act – distinguishes it from something such as an expropriation – which you may be able to take directly to the tribunal without exhausting remedies.  

ii. Interpretation of NAFTA 1105

(a) States cannot win – they only lose or don’t lose

(b) Once states started to see that they could always lose, they adopted an interpretation under the Free trade under NAFTA that says that 1105 just means international law.  The tribunal under Loewen says that the interpretation is binding, even though interpretation was adopted after Loewen lost the case in MI.  

(c) Tribunal adopts this interpretation because they are cognoscente that they are in interstate commission that is created by the gov’t.  If the gov’ts want to make changes, then the tribunal as their creation must go along with the changes.  They are providing for ultimate political control over the rules of the court – they don’t want the judiciary to be an autonomous international institution interpreting or changing rules on the states party to the agreement.  

e) Institutional Supervision

i. Enmeshed in national laws – can get NAFTA award through national processes.

ii. Deliberately created so that trigger for action is taken away from the states – private parties can raise the case rather than states. 

(a)  In fact, the Canadian gov’t did not support Loewen and thus did not have to pay a political price for the case.  

(b) That way, the states can not trade off political issues – away from the old foreign office model where they bargain away legal rights and claims independent from individuals.  Deliberate feature of NAFTA was to break up that control.  

(c) If the states had a blocking power or the trigger power then you would think that there was under-enforcement on the part of the states because a state is complex and has diffuse interests.  A private actor has a single, concentrated interest that will then bring about a high level of enforcement. 

(d) The thought is that people will be more likely to invest if they have confidence that they will have remedies for expropriated investments.   It will reduce the cost of attracting investments because the risk is lower – no risk premiums or tax breaks.  

(e) But the states are in a sense just shifting the costs, because may ultimately have to pay, and the costs of investments may shift.  Instead of MI providing tax breaks, the feds will pay.    

(f) This system provides a great deal more of transparency into the costs – a focus of where the costs are.  It lets officials get away with less...

f) Independence of the tribunal

i. They do not have an institutional position to greatly champion and assertively enforce and repay investors.  

ii. Tribunal – is aware of the fragility in which they exist, upon the whims of the states with creation of a treaty, with members appointed in a very backdoor way.  Still subordinate to state gov’ts.  

iii. Thinks that it is more important to play cautious role than expand their jurisdiction, which would ultimately weaken them.  

iv. Three arbitrators were themselves important national judges

g) Structure of tribunal – autonomous arbitrators or public institution

i. An idea of autonomy – that it is up to the parties to decide the substantive structure, the procedural rules, whether the proceedings will be kept secret or not.  It is set up to cater to the needs of the parties rather than the public interest.  

ii. But of course there is a huge public interest at stake – a challenge to the tort system that has to be paid out by the US gov’t.  

iii. Came out in favor of transparency if national law requires it.  

h) How does national democracy fit into Loewen discussion?  What are the democratic interests at stake?

i. The US taxpayer will have to pay for a tribunal that was not elected, nor appointed by elected officials.  

ii. How will the US adequately defend the MI tort process?  The outcome may affect the choices that were democratically made in structuring the tort law process in MI.  They cannot defend themselves directly – who is their voice?

iii. How does this protect foreigners to the detriment of locals?  An international minimum standard is being preserved to which locals do not have access.   International human rights laws have tended to try to raise local standards, but there are still situations where the bar is higher for locals.  

iv. National institutions should be able to reach a decision prior to going to the tribunal.  

(a) But this was highly debated when NAFTA was formed – whether Mexico’s justice system was good enough – wanted to bypass Mexican courts and go straight to the international tribunal b/c Mexico will take too long to improve their court system – substitute for Mexican courts.  

(b) The question is no longer open – local national reasonable remedies must be exhausted.  

(c) Mexicans actually felt that this could be a basis for change in their system – to stimulate and lessen corruption.  The Mexican courts will never improve unless there is an outside pressure.  But if you force foreigners into Mexican courts, then there will be a stimulus to improve.  

i) Why doesn’t NAFTA just let Loewen sue the state of MI? Local freedom of regulation

i. Political reality – domestic gov’ts have limited control over state gov’ts and to exert that control would be politically unpopular 

ii. Race to the bottom – mad protection of foreigners would occur – 

iii. Reflects traditional foreign office framework – that agreements and treaties are between countries and not individual states.  

iv. States, under US gov’t, cannot make compacts with foreign states – they should not act internationally.  That power is reserved for the feds.  

v. Feds cannot take $ out of state’s treasury, so this is a great freebee for states – feds will pay for their problems.  It’s not possible political to eliminate this externality, so this is a huge failing – states have no incentive to fix their structures to eliminate discrimination against foreigners.  

vi. Have to analysis US as a multiplicity of interests – locking in victory of one interest against the continual struggles of the losers.  If anti-foreign investors gain the upper-hand in gov’t, then it would be very difficult for them to overturn the treaty.  

vii. Tribunal might have been taking this concern into account – that local regulations will get overturned by treaty.  

j) Loewen used by American tort reform lobby to put pressure on states like MI to reduce their laws

i. But may be some concern about NAFTA being amended, rather than just American tort law.

ii. Very concerned about it backfiring – using a foreign case as leverage – could go the other way to protect against foreign invaders taking advantage of locals

k) Global liberalism vs. local values

i. Is this really a truly liberal structure?  It’s not really the free flow of capital, eliminating national barriers, since nationality is at the center of this case and the tribunal.  

ii. Tremendous value on global decision-making, but organization fo political institutions making decision is largely local and national, and those are where there are sense of commonality and consensus to sustain the intrusion that judicial system has in people’s lives.  

iii. The appeal to the old foreign office structure is a way to give a voice to globalization concerns – that the unmarked nationality decision-making structure and the triumph of global liberal values cannot be sensitive to local concerns.  

iv. Tribunal does not have the power to run against a local tribunal which is rooted in the local identity and has much more legitimacy and power through its connection with the community.    If the judicial system is rooted in the people – if that is what gives it its power – then tribunals are too disconnected from the local people to have direct authority over individuals or states, unless those individuals or states specifically submit themselves to the jurisdiction of the tribunal as a party.  

v. How can the tribunal possibly weigh into the complexities of race in the south?  They could not possibly understand the experiences of those people – they have to deal with the case outside of those set of issues. 

5. Supreme Court looking towards international global liberal values in Lawrence v. Texas
i. The Lawrence case references the global human rights to say that the global climate has shifted, and that anti-sodomy laws are no longer applicable in this world.  
ii. This is a big signal from the Supreme court that bringing in global values is going to be key.  

D. Necessary Parties to Contentious Cases

1. East Timor case:  Self-determination and Necessary Parties

a) Issue

i. Can the ICJ decide the case without Indonesia?  

ii. ICJ cannot force Indonesia to take part in the hearing, since ICJ jurisdiction depends on consent and there was no other way to obtain jurisdiction over Indonesia.  

b) Historical Background

i. A lot of islands had been inhabited for thousands of years, many organized in traditional kingdoms like Aceh – located at the western end of Indonesia -  (an independence movement to break off from Indonesia).  But during Dutch colonial rule it was incorporated into Indonesia, and in the time of Indonesian independence the separatist movements were put under control.  But now that the central gov’t is seen to be weakening, the separatists movements are resurging – this is very much drawing on the pre-colonial era where some kingdoms were very strong and independent.   

ii. East Timor was largely conquered by the Dutch, but the Dutch generally just had trade control rather than actual control.  The Dutch gradually consolidated their rule and it became unified.  The countries that were not traditionally united became one.

iii. The Portuguese were also a power in trying to acquire more power in Indonesia, and so they acquired half of the island of Timor, what is now known as East Timor.  That division meant that there was a significant divergence of the social organization and norms of the two halves.  There was a significant move to Catholicism in East Timor (Portuguese were Catholic), but the other half of Timor remained Muslim (the Dutch were not evangelical).  

iv. The Dutch lose control of Indonesia during the beginning of WWII when the Japanese invade Indonesia.  One of the ideological views was that they were liberating Asia from the colonial powers, and had a view of a greater view of Asian prosperity – that they would come together in a partnership under Japanese leadership.  This was really just a way to disguise Japanese imperialism and their interest in the oil reserves.  

v. The Dutch decided that they should try to reestablish their colonial control, but they had a problem with the US anti-colonial position and so the Dutch gave up and agreed that there would be an independent country that consisted of all of the previous Dutch holdings.  So there was a difficulty in trying to establish a gov’t with thousands and thousands of islands stretching over a very long distance.  

vi. Indonesia couldn’t just use taxation to reestablish unity, so they had to establish national institutions to create unity.  They created a national army and cross-posted the units to different islands and mixed everyone up.  

vii. It was viewed as an anomaly that the Portuguese remained in East Timor, even at a time when the other European parties were withdrawing.   Portugal remained a dictatorship while the other countries were moving towards democracy. In a democracy, there was an irresolvable tendency to reject colonialism b/c of the principles of self-government. The most important difference was that in the Portuguese dictatorship, these same ideas did not prevail.  

viii. The Portuguese remained in a kind of time warp until the dictatorship was expelled and then they immediately tried to get out of their colonial countries.  The fast withdrawal resulted in leaving anarchy in their former colonies, which descended into war (East Timor, Angola, etc.).

ix. The civil war started in 1975 in East Timor, which various factors struggling for control.  There were continual struggles and tensions until Indonesia invaded to try to bring East Timor back into Indonesia.

c) Treaty Issues 

i. Does the general boundary formed run equidistant between the coasts of East Timor and Australia in 1972?

(a) Original treaty with Indonesia – look to the natural prolongation of the land – where the shelf extends to underneath the sea.  This was the basis for the 1972 boundary line being drawn between Indonesia and Australia. 

(b) The boundary between  East Timor and Australia was not drawn b/c of the Portuguese being involved and the civil war in East Timor.

ii. Treaty at issue:

(a) In 1980s, oil was found in the fields off of East Timor.  Australians wanted boundary line drawn with the equidistance principle, but the East Timorese wanted the line drawn according to emerging international law, which favored the equidistance principle.  

(b) So Australia makes a treaty with East Timor and Indonesia agreeing to split the oil 50/50 in the disputed areas, with Australia doing the development and managing the production the joint development area.  

iii. Portuguese challenge legality of treaty b/c say that Australia cannot make a treaty with Indonesia or East Timor, since that would be recognizing the invasion as lawful and circumventing the Portuguese’s lawful administration position of East Timor.  

d) International Law behind Indonesia’s invasion

i. It was argued that Indonesia acted wrongly against international law of self-determination.  This factors most prominently in UN General Assembly Resolution of 1960 against Decolonization.

ii. Norm of self-determination is found in 1966:

(a) ICCPR – International Covenant on Civil and Political Rights

(b) ICESCR – International Covenant on Economic and Social Rights

e) Does East Timor have a right to self-det?

i. The result of these theories is that East Timor had a right to self-determination, since they had not previously been part of Indonesia and it had previously been a trust territory.  

ii. There are many votes for condemnation of Indonesia initially, but then the condemnations die off as Indonesia wins more friends.  But then there were no more resolutions, and a stasis was reached that the invasion was wrong but noone was going to do anything about it – a de facto occupation and control of East Timor that was not recognized as lawful by any other country.

iii. Australia then was viewed to have recognized it as lawful by signing a treaty with Indonesia over territory in East Timor.  

f) The ICJ decides that they cannot decide w/o Indonesia being a party.  Is this consistent with Nicaragua, where Honduras was not allowed to join as a party?

i. There is a high threshold for what is at stake for Indonesia here, contrary to the Nicaragua case where there was not such a huge stake at issue.

ii. Indonesia would not comply with any judgment if it were not involved.  

iii. Right of self-determination is uber omnis, so this is acknowledged in the dicta.  The dissent words it more strongly.  

(a) The people of East Timor have a right uber omnis of self-determination, which is a right which puts legal duties on all other countries.  The legal duties of other countries towards East Timor are separate from the legal duty owed to Indonesia.  

(b) Portuguese seem to lose, but at least they get important dicta in the judgment regarding the rights of the people of East Timor.  

g) Dissent - ICJ as a multilateral dispute settlement body to structure global order

i. The UN has already condemned Indonesia, so this judgment is not doing anything more – has not taken notice of what has been determined in the political organs as background fact as baseline.  They could have taken this to grant themselves jurisdiction and viewing themselves as part of the structure of governance – the court fitting into a wider system instead of a separate body which must find fact completely de novo.  

ii. This fits with the charter of the ICJ, which is the judicial organ of the UN rather than an insulated organ.  If there is atrue system of international adjudication, it is going to be frequent that other states are involved, so he is moving from a bilateral dispute settlement model to adjudication as a structuring of multilateral global public order.  

iii. This is a struggle between constitutional theories of the court.  

h) Why is Portugal representing the East Timorese?

i. They have a legal mandate to represent their voices.

ii. The East Timorese have no legal right to bring cases to the ICJ b/c of their legal status.

iii. The Portuguese were acting as a trustee for the East Timorese, since the gov’t there did want what Portuguese was arguing.

iv. The East Timorese gov’t wanted Portugal to act as a fiduciary for the people in terms of administering the profits from the fields.  

v. Portugal had done basically the same thing – making a treaty with the Moroccans about fishing rights of the coast of a part of Africa that the Moroccans had invaded and taken over.  

i) Is there anything in the dicta about self-determination that could have had an impact on the East Timorese?

i. The court does say that the East Timorese have a right, which may tip the general scales towards them.

ii. By leaving it open and disposing the claim on jurisdictional grounds, court leaves open the question that the East Timorese could still choose another form of gov’t.  

iii. The case puts Australia on notice that the resources that they are taking out of the ground may be the East Timorese people’s resources and that Australia could be called to account in the future for that oil b/c the court has vindicated the rights of the East Timorese, even though the court said that the right could not be settled at this point.  

iv. New Treaty (2001)

(a) The Australians renegotiate the deal with East Timor to give East Timor 90% of the resources mainly b/c they don’t want East Timor to be a failed state (they are very poor) and there is also a feeling of guilt for how they treated the East Timorese in the past.  

(b) But there is still no boundary agreement and the question is how lines slant to define the zone b/c there is a big field outside the disputed region that the Australians are stolid on.  The East Timorese threatened to take the dispute to the ICJ, but then the Australians amended their treaty with the ICJ to take themselves out of jurisdiction of the ICJ.  

E. Court’s Advisory Jurisdiction
1. Nuclear Weapons case
a) Background

i. What was actually going on was that anti-nuclear weapons NGOs were using this as a strategy to get nuclear weapons to enter an agreement limiting use of nuclear weapons. Significantly driven by NGOs and they recruited many states especially developing and especially non-nuclear. 
ii. Understand this not as a old foreign office world question but instead a transnational civil society powered world – civil society movement that got it into court. 

iii. The US said that the court would only be entering in politics and will not be helpful to this. No specific question in dispute here. This is a very broad issue… Decided to give an answer. Was the court right to do that…

b) Political Tensions
i. Saying no that they couldn’t give an opinion would have been an abdication by Court of their role. They have to be willing to say something even recognizing that there is nothing they can really do this now. 
ii. Nuclear states came into this early and said that Court has nothing to say on Nuclear Weapons. Since it is a whole new issue, that international law can’t say anything about it. 
iii. Interesting effect of the case is that the legal people became more important domestically in their defense departments. What are the implications of the laws of war that we agree with on our national defense. By the end of case, no state was saying that international law doesn’t apply. 

iv. Court couldn’t strike against policy of deterrence because it would directly attack many states policies. Politically, the court steers cleverly between messing with nuclear states policies and also avoids treading on the rights of non-nuclear states in going too far the other way (actually 

c) Outcome - Consider construction of opinion:

i. Difficulty in getting a majority opinion (ended up 7-7 deciding vote)

ii. Different subject matters of international law

d) Reasoning 

i. Right to life (does have something to do with it- many civilians would be killed) 
(a) Court decides that right to life and prohibition of genocide are determinative. 
(b) Loss of life will always happen in armed conflict so the LAW OF ARMED CONFLICT is the lex specialis (body of specific law) that replaces general law (right to life). Law of armed conflict decides whether killing is lawful or unlawful. 

ii. Law of War

(a) Has human rights law begun to impinge in other areas of law like Law of War…. Do human rights restrict states in their conduct of war. 
(b) While law of war allows derogation of some rights… it does not include derogation of the right to life. This struggle is very present in the response of many states to terrorism… uncertainty of whether to see terrorists as criminals that deserve human rights protections or should they be recognized as war prisoners which shifts how they should be treated. “unlawful enemy combatants”. (attempt to obstruct third category outside of laws of war and outside of laws of human rights.

(c) ICJ lets law of war decide (trumping human rights to a certain extent in this case)

iii. Environmental Law

(a) Nuclear weapons will cause permanent damage to the environment. Court wants to show that it cares about environment but is trying not to permit Rio people make decisions regarding military force. Military policy is not really terribly constrained by environmental concers in questions of war, Reflects how states think about force themselves.

iv. Force and Self Defense

(a) These principles exist and the court indicates that they are relevant to the use of nuclear weapons. Charter gives Security Council ability to use force. Security council, because it doesn’t have its own power, authorizes states to use force. Security council authorized force is still lawful even if it is not self defense. 

(b) Threat of force in relation to nuclear weapons: policy of deterrence implicates threat of force. Article 2, 4 prhibits threat of force… in particular, the western nato countries say that they are willing to use nuclear weapons first if the soviets invaded. These weapons are needed not only for self defense but in order to have a coercive effect to stop threat of force. 

(c) Court decides that threat is to use illegal force then it is illegal and if the use will be illegal then the threat will be illegal… then shift into discussion of the use of force.

(d) Problem is for the states that don’t have nuclear weapons. Creates political power dynamic that they have to (are forced) to align themselves with nuclear power… soviet or us. Lose the freedom of their politics. Feel particularly vulnerable to coercion with nuclear power states. The reaction would be to try and get nuclear weapons themselves … brasil, argentina, s. Africa, isreal, India, Pakistan. Iraq possibly iran. Etc.

(e) There is a logic to trying to do that. Problem is that the more nuclear proliferation is that the risk goes up that states will use them. 

(f) Some think nuclear prolif would be good – based on an idea of a univocal state, rational state. Problem is if state falls apart. 

v. Relationship between para. 97 and para 105e (part of dispositif (decision)) 

(a) What is the difference between those tests?

(b) They initially say that they cannot reach a decision but in the final decision they say that the law is generally opposed to the use of weapons…

(c) KEY LEGAL DIFFERENCE : Para 97 talks about state using weapons for its very survival… while 105e is talking about collective self defense… talks about its own defensive posture. The dispositif is a much broader commitment. Opens up use of nuclear weapons by one state to stop another state from being bombed.

e) Evaluation

i. Limit to what the ICJ can do here. Trying to signal the importance that Nuclear states not use weapons against nonnuclear states. 

ii. Significant tendency of nuclear states guaranteeing to defend nonnuclear states from defense from attacks by nonnuclear power. 

iii. Should the nuclear nonproliferation treaty be made permanent??? This was a question that was very at issue at the time. Question was ‘should they renew’ and the idea that there should be nuclear nonproliferation. NON nuclears concerned because nuclear didn’t seem to be disarming. 

iv. Summing up – shows how fragmented international law is. Law of war separate from human rights and environmental law etc. 

v. The ICJ indicated that the world consensus was moving towards nonproliferation...

f) Goal of decision
i. Deepen commonalities between states in the use of these weapons. Norms that govern these weapons that have a stabilizing effect. Communications is very important. 
ii. Each (us and soviets ) should understand what the other states are thinking. 
iii. Has had some effect of changing the view of some countries that they must take care to conduct activities (like directed use of nuclear weapons) in a legal manner.
III. Unit III: The Role of Custom in the Law of the Sea, War
A. Law of the Sea
1. Maritime Zones and Early Developments

a) Background

i. Until 1950s, law of the sea was based entirely on custom.  

ii. 1958 – Under UN, 4 treaties promulgated

(a) Convention on the Territorial Sea and Contiguous Zone

(b) Convention on High Seas

(c) Convention on Fishing and Conservation of Living Resources of the High Seas

(d) Convention on the Continental Shelf

b) Law of the continental shelf. Before 1945, the law of the sea had three simple zones:

i. internal waters (rivers and ports – up to low tide mark)

ii. territorial sea (Low tide – 3 miles or more (debated)

iii. high seas (outside debated point)

c) Freedom of the High Seas

i. Until 20th century generally accepted was the freedom of the high seas. There was little practice of what to do with the land under the sea. Zones primarily related to water uses. 
ii. A few claims. In cornwall, the tin mines were allowed to dig tin out from under the sea…same in chile with coal mines. People who gathered oysters and things living on sea bed. 

d) Changes in right to exploit sea bed
i. Key development was the possibility of oil exploration on the sea bed. Became important in ’42 between UK and Venezuela. 
ii. What is the legal regime for oil exploration? 
(a) Understood that territorial sea belonged to state. So what about oil at the high seas that they imagined might be exploitable. 
(b) There were no principles for allocating this oil. That means that there would be a concern of a scramble for oil rights. Like a gold rush in a non-regulated area. Non-coastal states might try to develop outside shores of other states. 

iii. Do you need to use rights to keep them. Or can you just claim. Concern that the oil won’t be developed if there isn’t stability of ownership. Strong economic impulse to regulate and security concern.

e) Truman Proclamation

i. US made Truman proclamation of 1945. Proclamation is unilateral. US had talked to key governments who said that they wouyldnt be opposed. Sudden assertion of a whole new lot of property rights. US tries to put forth justifying theory of this. 

ii. Arguments
(a) Proximity creates security issues. We want to control area that is near us. 

(b) Make geographical argument that it is the same land contiguous to US so there is a natural physical entitlement. If you want to drill, you need to be connected with nearby country.

(c) Conservation. Avoid overexploitation (fisheries) and solution is to create property rights.

(d) Avoid competing claims.

iii. At the time the proclamation is made, there are no oil drillers. So this will be different then fisheries law in which there were originally fisher-people already exploiting areas. In continental shelf, it is creating property rights de novo. 

iv. US didn’t specify limits of continental shelf. They were thinking in terms of as far as the shelf goes. Geological feature. Said that until there was 100 fathoms of water would mark the outer limit. At the time, didn’t have capacity to drill that deep. Introduced idea of equitable principles, appeal to notions of fairness. 

v. OTHER STATES REACTIONS: (what is the opino juris)

(a) No other state protests.

(b) Other states make claims as well.

(c) Very quickly a body of rights emerges and no protest.

(d) Chile

(i) Chile claims an extent outward. Claims patrimonial sea. Not just the physical shelf. Proably can’;t exploit oil, but we can exploit the fish. They claimed their patrimonial sea. Allowed navigation but prohibited fishing and exploitation.

(ii) Chile’s claim is opposed by US and other states. Received some support from states with similar geographical formation. US probably protested because they may have had fishing interests not just in Chile but in many countries. Interests of 3rd states in relation to US continental shelf is a diffuse interest, no interests built up, not active. But the interest in patrimonial sea is a concentrated interest. Mobilize state department to protest. 

(iii) Structural inequity. US has more ability to make law. Chilean attempt fails. 

(e) Standard game theory idea that the interests might be equally impt, but large players with diffuse interest ujnliekly to object while small # of players with strong interests WILL object. US wants coastal control of continental shelf but doesn’t want national control of fisheries.

2. Law of the Sea Convention

a) Background

i. Beginning in 1973 there is a conference – UNCLOS – UN conference on the law of the sea – meets twice a year debating law of sea. 

ii. 1982 law of the sea convention - Vast majority of states are parties. Forces states to take positions on these legal questions. – reaction to the difficulty of relying on customary international law. This conference included third world states.

b) How to allocate potential commons areas. 

i. Potentially areas beyond territorial sea could have been put in global commons. With system of collective exploitation. If that had been done, then who should benefit? Territorial proximity. Poverty, traditional user. Rights because you are first to arrive. Striking that that could have been a question for continental shelf. Truman was opposite solution, to put them within national control. 

ii. One idea was that state s would keep going and US would get the atlantic. The whole area would be brought within national jurisdiction. Also conceivable that some states would go out and make claims on these areas. 

iii. Decision

(a) Best to have orderly management.

(b) Not enough money in it to allow scramble.
Went slowly due to slow technological advancement.

c) Judicial and Administrative Bodies for sea claims

i. UN Law of the Sea Tribunal

ii. ICJ

iii. Commission on the Law of the Sea

iv. International Seabed Authority

3. Nationality of Vessels

a) Fundamental principles

i. Ship of any state can navigate oceans freely

ii. State of ship’s nationality has exclusive jurisdiction over ship on high seas

iii. No other state can exercise jurisdiction over that ship absent some affirmative rule authorizing concurrent jurisdiction

b) Nationality

i. Defines legal relationship between state and ship which is authorized by that state to fly its flag

ii. Ship may only fly flag of one state (Convention on High Seas)

iii. Ship without nationality may be prevented from engaging in int’l trade or commerce or navigation (LOS Conv)

c) Right to confer nationality

i. State must register ship, authorize it to fly state flag, and issue docs

ii. Each state may determine for itself the conditions on which it will grant nationality

(a) One flag limitation

(b) Genuine link necessary – has to be able to carry out its obligation to exercise effective control (ownership by nationals, national officers, national crew, or national build)

iii. Flags of convenience

(a) Open registries exist in countries like Panama and Liberia to avoid restrictive regulation

(b) States may contest genuine link – when proper juris and control not exercised 

d) Duties of flag state

i. Maintain register of ships authorized to fly its flag

ii. Govern internal affairs of ship

iii. Ensure safety at sea

iv. Ensure ship is surveyed and has proper equipment

v. Ensure ship is manned by qualified officers

vi. Ensure that crew know international regulations

4. Baseline Determinations for Measuring Coastal Zones

a) Purpose

i. Starting point from which a coastal state’s coastal zones are measured

ii. Waters on the landward side of the beeline are considered internal waters of the state (Convention on Territorial Sea, Article 5(1); LOS 8)

b) Validity of baselines

i. Determined by international law (Norway Fisheries case)

c) Processes and institutions for delimiting boundary

i. Coastal state decentralized delimitation

(a) The project of defining the coastal state’s zone begins with the coastal state – they draw their own boundary lines, but allows for challenge and review of the coastal state’s lines.  

(b) But decentralized process can provoke dangerous provocations, and is difficult to operate for small states or remote states, which don’t have the resources to do this.  

(c) It also promotes uncertainty, where some states don’t know if it has been accepted during the period of dispute.  

ii. Treaties

(a) Most work is done through treaties, such as the 1958 Law of the Sea Treaty in Geneva, which has codified most customary rules.  

iii. Create or revitalize institutions

(a) UN Commission on Outer Limits of Continental Shelf

(i) Acts through a centralized body to evaluate and review countries’ plans. 

iv. Large process going on right now to draw boundaries.  

d) Delineation of baseline – the low water mark along the cost (Territorial Sea, 3; Norway Fisheries; LOS 5)

i. Rivers

(a) If river flows directly into sea, baseline is drawn straight across the mouth of the river between the low-water points of its lands (Territorial Sea, Article 13; LOS 9)

ii. Bays (Territorial Sea 7; LOS 10)
(a) Internal waters – when bay’s area is as large or larger than that of the semi-circle, for which the diameter is a line drawn across the mouth of the bay

(b) Line between natural entrance points of bay may not exceed 24 nautical miles

(c) If it exceeds 24 nautical miles, a straight baseline of 24 nautical miles can be drawn so as to enclose the maximum area of water possible with a  baseline of that length.  

(d) Exception for historic bays (LOS 10(6))
(i) Considered internal waters, even if they don’t meet the requirement – “waters which would not have that character were it not for the existence of an historic title” (Norway Fisheries case)

(ii) Factors in determining title

(a) Whether state exercises sovereign authority

(b) Whether authority has been exercised regularly for a considerable time

(c) Whether other states have acquiesced in the exercise of that authority

iii. Indented coastlines and island fringes

(a) “In localities where the coastline is off the mainland deeply indented and cut into, or if there is a frange of islands along the coast...te method of straight baselines joining appropriate points may be employed” (Territorial Sea, Article 4(1); Norway Fisheries; LOS 7(1))

(b) Limitations (Territorial Sea, Article 4(2), Norway Fisheries, LOS Article 7(1), (3), (5))

(i) “they must not depart to any appreciable extent from the general direction of the coast”

(ii) the “areas lying within these lines must be sufficiently closely linked to the land domain to be subject to the regime of internal waters”

(iii) account should be taken of certain economic interests peculiar to a region, the reality an dimportance of which are clearly evidence by long usage.

(c) Cutting off territorial sea

(i) System of straight baselines may not be applied by a state in such a manner as to cut off the territorial sea of another state from the high seas or from the EEZ (Territorial Sea, Article 4(5), LOS Article 7(6))

(d) Innocent passage

(i) Where establishment of straight baseline encloses as internal waters areas which had not previously been considered as such, coast state must grant others right of innocent passage (LOS, Article 8(2))

iv. Archipelagic states (LOS, 47(2))
(a) Straight baselines joining the outermost points of the outermost islands may be drawn – cannot exceed 100 miles. 
v. Demarcation of Baseline with adjacent and opposite states

(a) If coasts of two states are opposite or adjacent to each other, neither state is entitled to extend its territorial sea beyond the median line, defined as every point of which is equidistant from the nearest points on the baseline from which the breadth of the territorial sea is measured. Historic title or special circumstances may require a different division (Territorial Sea, Article 12; LOS Article 15)

(b) Delimitation of continental shelf and economic zone between states shall be determined by agreement (Continental Shelf, Article 6; LOS 74,83)

(c) In absence of agreement of special circumstances, 1958 Convention says boundary shall be the median line, where opposite states are involved; and an equidistant line, where adjacent states are involved (Continental Shelf, Article 6)

(d) In 1969, ICJ refused to find that the equidistant/special circumstances rule had become custom in continental shelf delimitation between adjacent states absent agreement (North Sea Continental Shelf case).

(e) LOS Articles 74 and 83:  Delimitation of EEZ or continental shelf between states with opposite or adjacent coasts shall be effected by agreement on the basis of international law, as referred to in Article 38 of ICJ, in order to achieve an equitable solution.

(i) Emphasizes equitable considerations over equidistance principle.   

5. Internal Waters and Ports

a) General definition

i. Internal waters are lakes, rivers, and bays landward of baseline (Terr Sea 5; LOS 8)

ii. Coastal state has full sovereignty over these

b) Freedom of access to ports – governed by rule of custom conditioned on reciprocity

i. Land-locked nations:  may not be denied solely b/c of inability to reciprocate (Terr Sea 3; LOS 131)

ii. Closing of ports:  must be open and can only be closed when vital interests of states so require 

iii. Regulation: Coast state may condition access upon compliance with laws an regs governing conduct of business of port, such as pollution and safety controls.  Laws can’t discriminate.

c) Jurisdiction over foreign vessels – subject to administrative, civil and criminal jurisdiction of that state.
i. Warships must comply with laws relating to navigation, safety, health, and pos administration

ii. Matters internal to a ship:  If they don’t involve peace or dignity of coast state or port, they should be left to flag state

iii. Seeking refuse – not subject to juris when vessel is seeking refuse b/c of distress or force majeure

iv. If coastal state does not assert juris over offense in its ports or internal waters, it is duty of courts of flag state to apply its own statute (US v. Flores)

6. Territorial Sea and Contiguous Zone

a) Coast state sovereignty over territorial sea

i. Same sovereignty over territorial sea, air space, seabed, and subsoil as with its land (Terr Sea 1-2; LOS 2)

b) Breadth of territorial sea

i. Cannon-shot rule:  

(a) 3 miles

(b) Post WWII:  States began to make claims up to 200 miles

(c) No agreement reached in 1958 Convention, although 12 mile zone was incorporated

ii. LOS 3 – up to 12 miles from baseline 

iii. US still adheres to 3 mile rule for domestic law purposes; international law it is 12 miles

c) Right of innocent passage

i. Exception to state sovereignty (Terr Sea 14; LOS 17)

ii. General definition:  Navigation through terr sea for purpose of either traversing sea without entering internal waters, or proceeding to or from internal waters (Terr Sea 14; LOS 18(2))

iii. Meaning

(a) Not prejudicial to peace, good order, or security of coastal state (Terr Sea 14; LOS 14(4))

(b) Exceptions to innocent passage (19(2))

(i) Threat or use of force

(ii) Exercise or practice with weapons

(iii) Collecting information that prejudices the defense or security of coastal state (Black Sea case)

(iv) Unload or loading of things in violation of coastal state law

(v) Wilful and serious pollution

(vi) Fishing

(vii) Research or surveying

(viii) Interfering with communications of coastal state

iv. Coastal states’ rights

(a) Verification – verify innocent character of passage (LOS 25(2))

(b) Suspension of right of innocent passage for security of state (LOS 25(3))

(c) Regulation of right of passage (safety of navigation, protection of navigational aids and facilities, protection of cables and pipelines, conservation of living resources, preservation of environment regulation of fishing) (LOS 21(1))

(d) Can establish sea lanes and traffic separation schemes for pssage where they are necessary to ensure safety of navigation (LOS 22) (Black Sea case)

v. Exercising criminal jurisdiction

(a) Circumstances allowing arrest or investigation:  Consequences of crime extend to coastal state, crime is kind to disturb peace of country or order of terr sea, assistance of local authorities has been requested by ship, measures that are necessary for drug traffic control (LOS 27(1))

vi. Warships

(a) No prior notification or authorization for innocent passage of warship is required (LOS & US position in Black Sea case)

(b) Warship that doesn’t comply with laws of state and disregards request for compliance may be required to leave terr sea (LOS 20)

7. Straights law

a) Straight is an area where the same coastal state is on both sides or two different states, but where the reach of the territorial sea put together would mean that there is no high seas – less than 24 miles in width.  

b) There is innocent passage through straights, which includes the right of warship through that passage, but which is suspendable.  

c) Historically there have been special treaties to govern specific straights.

d) 1992 Convention on the Law of the Seas

i. There is also a general body of law about straights which is codified in the 1992 Convention on the Law of the Seas.  

ii. Transit passage cannot be suspended ever and it applies to warships during wartimes.

iii. Submarines can also use this without surfacing and showing their flags.

iv. You can also fly aircraft above the straights, which you don’t have over the territorial seas normally.

v. This was a huge compromise, since countries on the states typically really don’t like this.  

vi. The US agreed to the deep seabed issue b/c they got this as part of the treaty.  

vii. Treaty-making can thus be a type of legislative process in which states trade off different issues to come to agreement.  

8. Exclusive Economic Zone

a) History

i. Developed initially to deal with fisheries problems – states were entering into conservation and management agreements.

ii. 1945 – Truman proclamation – asserted right to claim juris over the natural resources in subsoil and seabed of continental shelf

iii. South American states then established zones up to 200 miles.

iv. 1958 – Fishing on the High Seas convention granted coastal states rights to conserve, amange and exploit fisheries in areas contiguous with their coasts.

v. Coast state has preferential rights to exploit fisheries around its coasts, but the coastal state must consider the fishing rights of those states which have traditionally fished in the same waters (ICJ:  UK v. Iceland)

vi. Developed in 1978 in the World Sea Conference, since it became clear that states wanted to create this new zone.  

vii. Then once it was clear it was going to be in the treaty, many states claimed it even before the treaty came out, since they claimed that customary international law was changing.  

b) 200 mile EEZ

i. Adopted in LOS in 1982

ii. Established exclusive rights for coastal states to explore, exploit, conserve, and manage all living and nonliving resources within the zone.

iii. Other states still have rights to use EEZ like high seas – free to operate ships and aircraft, lay submarine cables and pipelines.  

iv. Area beyond EEZ was still high seas

(a) Freedom of fishing

(b) Freedom of navigation

(c) Freedom of overflight

(d) Submarine cables

(e) Research

v. Coast states are getting huge bonus – all of the fish enclosed in these EEZ, 40% of world’s oceans are now in state jurisdiction rather than high seas – dramatic exclusion of others to catch those fish.  This is coalition politics – coastal states pushing for this.  

c) Management and conservation of living resources duties
i. To prevent over-exploitation of living resources

(a) Must maintain levels of fishing which produce maximum sustainable yield (LOS 61 (2-8))

(b) Maximum sustainable yield calculated using scientific data

ii. Duty of coastal state to promote optimum utilization of living resources

9. Continental Shelf

a) History

i. Truman Proclamation – control over natural resources of seabed and subsoil on continental shelf, but recognized freedom of the high seas in seas above continental shelf

ii. 1958 Continental Shelf Treaty recognized principle of sovereign rights of exploration and exploitation for coast states

b) Definitions and Delimitation

i. Begins at the shore and ends where the continental slope to the deep seabed begins

ii. LOS

(a) Geological – shelf runs to edge of continental margin

(b) 200 nautical miles from baseline (Chile claimed this is dispute with EU about fishing rights)

c) Themes
i. Key idea is that coastal states are entitled to Continental Shelf whether they formally claim it or not.  Policy choice not to allow the possibility of claiming the shelf through occupation, which is different from land territory.  

ii. Continental shelf law and territory laws were sharply split in the way that they developed.  In the development of that body of law, the US gave up rights to acquiring other people shelves by occupying it, even though the US probably had those rights – gave great benefits to developing countries.   US denies themselves a further round of colonialism.  

iii. States in the 1960s begin to have to delimit continental shelf boundaries – the 1958 Geneva Convention – much debate about principles of delimitation and states were trying to maneuver to get delimitation that was most favorable to them. 

d) Rights and Obligations

i. Exclusive sovereignty over continental shelf for purpose of exploring and exploiting natural resources (living and non-living resources).  LOS 77(4)
ii. Rights do not extend to superadjacent waters and airspace.  LOS 78,87
iii. Course of submarine cables or pipelines is subject to coastal state’s consent.  

e) Distance Principle

i. Chile – even if their shelf is very short, they still want rights to sea bed.  The Juridical continental shelf always extends 200 miles.  

ii. The theory was that the EEZ always applied, no matter whether it was physical shelf or deep sea bed under the EEZ.   

iii. This completely displaces the theory of natural prolongation of the land area – North Sea and Australia/East Timor were all relying on the physical prolongation.

iv. Natural prolongation has ceased to be a big factor in the delimitation, except in the cases when countries’ physical shelfs extend further, in which case they can claim that.  Maximum is 350 miles, but the Irish formula defines the max depending on thickness of sedimentary overlayer on the shelf.  

10. Deep sea bed

a) History

i. Became more important in the 1970s because of manganese modules full of metals.

ii. Prior to the EEZ, the assumption was that the first person to mine the deep sea bed would get the rights.  

b) Principles

i. Common heritage of mankind

(a) Landlocked states say that minerals are the common heritage of mankind and that coastal states can’t own them – it is a global commons and not allowed to be appropriated by states.  

ii. Freedom of the high seas

(a) Is open to anyone and no state may claim or acquire exclusive rights

c) LOS Convention and the Deep Seabed mining Authority

i. Part XI had an international seabed authority and a global mining company under UN auspices called “The Enterprise”

ii. US said that the only way to have real mining was through private enterprise, so the US pushed this through.  But the private plan still had to be approved by the international agency and the private companies would have to pay royalties to the international agency.  But it never worked:

(a) Price of minerals dropped

(b) US never joined treaty b/c of this enterprise

(c) 1994 amendments got rid of the socialist enterprise for mining.  

iii. Every state agrees that you can’t have unilateral appropriation of mining – that there has to be some international agreement.  

iv. US still agrees that there is something owed to third world countries, so has agreed to hold any potential future revenues in trust for third world countries.

d) Current status

i. Not economically feasible to mine the seabed b/c manganese prices fell
ii. Hydrothermic vents hold more promise
(a) Hole in the earth’s crust where hot molten materials have leaked through.

(b) Sea mounts have sprung up next to this which have amazing biodiversity.

(c) The vents have bacteria which have unusual property

(d) There is still economic potential in the sea bed, but in a different form.  Efforts are going on now to define a new regime.

11. Freedom of the High Seas

a) General principles

i. Freedom of navigation

(a) Treaty exception – gov’t of foreign state may board, search, and seize ship on high seas if treaty provides or if flag state has consented, e.g. illegal drug traffick  - US claims expanded juris in this case

(b) Collision – foreign state has concurrent juris based on territoriality principle (Lotus)

(i) Juris now limited to flag state of vessel alleged to be responsible and state of nationality of accused.  

(c) Right of visit – warship entitled to board another ship when there is reasonable grounds for suspecting piracy, slave trade, or unauthorized broadcasting.

(d) Hot pursuit – warship can engage in pursuit of foreign ship continuing into high seas if state has good reason to believe that ship has violated its laws.  Cases as soon as ship enters terr waters of another state.  Pursuit must begin in waters under control of pursuing state (internal, terr sea, contiguous zone, EEz, or cont shelf)

(e) Necessity – used in cases of env pollution or other threats

ii. Freedom of overflight

iii. Freedom of fishing and conservation measures
iv. Freedom to lay submarine cables and pipelines

v. Scientific research

12. Concentrated v. Diffuse Interests – interests at stake in Law of Sea Convention

a) Concentrated interests

i. Coastal states have a concentrated interest to push out the baseline and the EEZ.

ii. Concentrated interests are always pursued much more vigorously than diffuse interests, subject to certain limits.  

iii. The most intense politics come up when states have a concentrated interest rather than a diffuse interest.  Land boundary disputes are always sensitive.    

iv. The logic of this would go towards a continued expansion of coastal state power, where it is worthwhile to do so.  This has broadly been the trend. 

b) Diffuse interests

i. Interests of other states are diffuse – a general interest in not letting coastal states expand, but more or less the same concern all the way around the world, although not so much of a particular specific interest.

ii. If states have a diffuse interest, then they will be hesitant to litigate.  The dispute settlement mechanism is bilateral - arbitration between two states, so unless states have a concentrated interest to make it worthwhile, they will not launch a dispute.  This is the reason why noone has really come after the US for global warming.  

iii. Some groups of states have come to seek an advisory opinion, which is what is going on in the nuclear weapons case.  They are looking for bigger picture community claims rather than a specific judgment.  

c) Why haven’t the concentrated interests continued to prevail to expand the coastal control?

i. Microfoundations weren’t there - The deep seabed didn’t turn out to be as profitable as expected.

ii. The diffuse interests of other states became somewhat collectivized and thus concentrated through the organization of the third world.  

iii. Third world decline in power

(a) Groups of third world countries

(i) G77 

(ii) N.A.M. – nonaligned interests.

(b) Third world has declined in power, b/c of the shift towards liberal market dominance.

(c) Bilateral free trade agreements have meant that general global community norms have not formed – the US has promoted this to thwart collectivization.  

(d) Distribution of power meant that big naval states and fishery states had concentrated interest around the world in all coastal regions, especially in secure navigation through waters.  The interests thus did not just break down into coastal and non-coastal, so the coastal states’ powers were not as concentrated...

d) Changing role of tribunals in forming community norms

i. Human rights tribunals are much more willing to play the function of building global community norms, rather than other courts.  

ii. You have to overcome the traditional bilateral model in order to build more community norms.  

iii. This is starting to happen through widening access to international tribunals through amicus briefs, where NGOs can submit amicus briefs.

e) Efforts to increase access to tribunals

i. Increase number of parties and move away from bilateral model

ii. Decrease Cost

iii. Increase independent appointment of members

iv. Widen freedom of decision

v. Expand subject matter and personal jurisdiction of tribunals.  

B. Cases in the Formation of Customary Law wrt Law of the Sea 

1. North Sea Continental Shelf Cases

a) North Sea case 

i. North Sea Dispute background

(a) Germans would not get much shelf if the equidistance principle were used, so the Germans never ratified the 1958 Geneva Convention.  But the Convention puts agreements first, then equidistance, but no equidistance if there are special circumstances.  
(b) There was no formal practice wrt delimitation – no single clear commitment to an equidistance rule and it wasn’t always obvious why states agreed to boundaries – there could be other considerations at play.   This particular boundary was very important because of the oil – has made the UK and Norway rich.  

ii. Case background

(a) The ICJ  was not asked to actually delimit the boundary, but rather to determine the principles which governed the delimitation.  None of the countries wanted to cede that power to the court – it should be determined through a more democratic and negotiated process.  
(b) It is a major shift to delegate the decision of delimitation through legal institutions rather than political institutions – traditional treaty making processes.   States are always looking for the last word for important decisions – they will still decide the final boundary between themselves.  

iii. Arguments 

(a) Dutch and Netherlands

(i) The Dutch and the Danish go for the equidistance principle since it seems at least somewhat equitable.  

(ii) Germany should be held to the treaty obligations because they participated in the negotiations and they signed the treaty.

(iii) Germans should still be bound by the treaty, b/c the treaty represents a codification of customary international law.  

(b) Germay

(i) Germany wants to use the proportionality principle since Germany has a much longer coastline.   Germans could modify this with the reasonably proportional using equitable principles.  The Germans argue that it is the length of the coastline in the relevant direction and argues for equity.  

(ii) Germany should not be held to the terms of the treat, because:

(a) They specifically did not ratify it because they had objections to the equidistance principle.  They could have easily signed it and did not, so they never intended to be bound by it –so they could not subjectively recognize it to be legally binding.  

(b) Ratification represents the will of the country (by Parliament) , while signing is done only by diplomats.  Forcing Germany to be subject to the treaty would be to subvert German democratic processes and perhaps create a disincentive for states to even enter into negotiations for these types of treaties.  

(c) The treaty allows for reservations for articles which are not codified international law, so Germany could still ratify while objecting to equidistance. 

iv. Rule of custom:

(a) Doubtful that it could be custom if there can be reservations, although the modern view allows for reservations to articles which still represent custom.  So usually the analysis is now separate – determine custom, and determine reservations.  

(b) Within the treaty, the primary means of delimitation is by agreement while the secondary means is equidistance.  The treaty also still allows for special circumstances, so the custom cannot be all that well established.  

(c) The treaty negotiations were very contentious wrt to equidistance and so the article does not represent a real consensus.  

(d) It’s hard to say that practice under the treaty is custom, since people are usually acting under the terms of the treaty.  But the dominant view now is that that there can still be custom if there is a treaty in effect.  

(e) There is no evidence of why people usually use equidistance, and for opinio juris you need some evidence of subjective belief that Germany will be legally bound by custom – some outward display.  

(f) Not enough states have ratified it to have it be representative of custom.  

v. Ruling

(a) The Court comes up with a bunch of principles at the end, some from the Truman Proclamation and other states systems, but do not give a substantive basis for the delimitations that they list.  

(i) Equitable principles – in such a way as to leave as much as possible to each Party all those parts of the continental shelf that constitute a natural prolongation of its land territory into and under the sea, without encroachment on the natural prolongation of the land territory of the other

(ii) If delimitation leaves areas that overlap, these are to be divided between them in agree proportions or, failing agreement, equally, unless they decide on a regime of joint jurisdiction or use

(b) Factors to be taken into account:

(i) Take into account special or unusual features

(ii) Physical and geological structure, natural resources

(a) Court seems to suggest that boundary could be based on where oil is.  

(b) This seems according to equitable principles – this is actually what both parties care about.

(c) Does cause some sort of uncertainty in the future, if new oil is found.  

(d) The problem is that one party could potentially get more of the oil through development.  Although there is international law regarding common pool resources.  

(e) This is a distributive justice argument – that the distribution of resources matter – not just what nature or your imperialistic tendencies granted you.  This is generally not used – with the Libya/Malta decision (more recent) has moved away from distributive justice principles and used just geography to determine the boundary lines.  

(iii) Element of reasonable degree of proportionality, which a delimitation carried out in accordance with equitable principles ought to bring about between the extent of the continental shelf areas appertaining to the coast State and the length of its coast measured in the general direction of the coastline.  

(iv) ICJ did not mention security in its decision, even though Germany tried to argue that it’s security would be threatened by an equidistance boundary problem.  This is even though the Truman Proclamation specifically mentioned security as a reason for the continental shelf doctrines.  

vi. Dissent:

(a) Cannot run a developing legal system on this type of flexibility wrt custom.  Begins to envision a representative system to determine custom – look at all sorts of different states.  He believes that there are enough states now (many ratified after) to believe that it is custom.

(b) The Court is supposed to make a ruling – States come to the Court to get something done.  

b) Global Warming and the continental shelf

i. In allocating the future, the rich countries should have to deduct the benefits that they have already used by using the sinks (the oceans – sinks are limited in how much can be absorbed).  So this is a kind of distributive justice argument – the rich countries have already used up their portion of the communal resource, as well as the fact that the poor countries need the sinks much more to develop.  
ii. The global climate change conventions support this equitable/distributive justice theory that was used in the North Sea case.  The other way to look at this would be to apply the existing rules of property rights – the US has already “claimed” the sinks by using them for so many years...Also, no laws were in place during the carbon polluting period, so it was not “illegal” – US was not breaking any laws, so there can be no liability for the past acts...

iii. Joint implementation – buying tracts of forest when there are power plants built – this was supported by the US.  If third world states could make a strong distributive claim, where there is a moral environment where distributive claims resonate, then it may work.

2. Norway Fisheries Case – Historical and local customary international law
a) Issue:

i. How do you determine the low water mark or baseline from which to draw the territorial boundary.  

b) Facts

i. Norway has a very jagged coast, as well as many coastal islands.

ii. The Norwegians decided not to follow the whole coast, but instead to draw a straight line from the coasts down the islands and start the baseline there.

iii. The British, after refraining from fishing for several hundred years, started fishing again.

iv. The Norwegians got upset and decided to start arresting the Brtis who encroached on their territory.  

c) Ruling

i. The Norwegians claim a 4 mile territory sea, even though everyone else at that point was claiming a 3 mile sea.  This was simply a historical title claim, and became lawful for Norway to continue claiming the 4 mile zone.  This practice didn’t create a general rule, but rather a specific local rule for Norway.  

ii. Customary international law can be general, regional, or local.  

iii. The ICJ upheld the Norwegian system and makes a strong claim that it just being a local custom.  

(a) This is not a purely local custom as a departure from the general rule, but it actually an application of the general rules.  

(b) This opens up the possibility for other states to use the same application of this rule – it is a broad ruling.  

(c) ICJ is thinking of the decolonized states – aiding them in defining their baseline.  

(d) Article VII on state baselines becomes treaty law – establishing focal point for states to agree.  

d) New Treaty and Bay line rule

i. General rights to a Bay rather than historic rights:  State can draw a line across a bay, but only if the area of water in the bay is greater than semicircle whose diameter is the closing line  – can have historic rights but not general rights.  

ii. Closing line can be up to 24 miles long, but can’t draw a closing line more than that.  

3. Malaysia v. Singapore – Reclamation of land/access to straights
a) Background

i. Brought a case saying that Singapore’s reclamation of land will impede Malaysia’s access to the Straights of Singapore, as well as possibly causing erosion damage.  
ii. There are many many ships in the Straights of Singapore, and this might affect local navigation.    Singapore does not want the tribunal to issue an advisory opinion since it is not so immediately important.  
iii. Malaysia wants to represent the global community in going to the North Sea tribunal – represent a diffuse interest b/c Malaysia has a special local interest.  

4. Persistent Objector

a) Persistent Objector Rule, the EEZ, and Japan

i. Japan says that it is not a lawful assertion unless Japan agrees to it – Japan is trying to continually object to the 12 mile extension theory.  

ii. Japan has a small coastline and so they want to preserve their right to fish. The Japanese sent out lots of diplomats to continue protesting the expansion when Japanese boats are arrested.  

iii. The Japanese eventually gave up because it was very costly politically.  The price of being an objector in the face of tremendous international political pressure is too high.  

iv. It functions more as a bargaining chip – something they could sell off in the negotiations to get something else.  So they bargained for rights to the EEZ fisheries.  

v. Even though Japan was a persistent objector, its position was weak b/c of overwhelming change in international law.  

5. Innocent Passage for Warships – Turkey/Black Sea Case
a) Background

i. Turkey controls both sides of the entrance to the Black Sea.  Everyone agrees that middle of 
Black Sea is high seas, so the territorial sea can only go 12 miles.  
ii. The US went through two areas of high seas through the Soviet territorial sea in a warship with spy capabilities.  If this wasn’t a warship, this would clearly be an exercise of the right of innocent passage, which is customary international laws.  
iii. The US was trying to challenge the Soviet’s attempt to control the innocent passage through territorial waters through practice – deliberate challenge what they regarded as illegal maritime claims.  
iv. At various times the US was bumped by Soviet warships – the US was trying to establish this as a custom, so that they would be allowed to do this.   
v. The US did not have a right to spy on the USSR and to pose any threat to their security or defenses through innocent passage through their territorial waters.  
vi. In some cases, the USSR negotiators for nuclear weapons often didn’t know what weapons they had since the army wouldn’t tell them, so they had to rely on US satellite photos.  

b) Right of innocent passage

i. Right to navigate through territorial sea innocently.

ii. This is suspendable during times of wars.

iii. Right does not include right to fish – only includes right to pass through.

iv. There is no right of innocent passage through internal waters – to the harbors, bays, and rivers that are behind the baseline of the country.  The right only is through the territorial waters – from the baseline to 12 miles out.

c) Issue

i. Do warships also have the same right of innocent passage as a part of general customary international law?

ii. US – provided the warship doesn’t go into internal waters, there is a right of innocent passage.

iii. Other states – feel very threatened by large US warships.

iv. Soviets – no general right of innocent passage. There is only a right of innocent passage where the Soviet Union has designated right of innocent passage for warships.  

d) Tensions

i. There is a right to organize innocent passage to avoid conflicts with other ships and to streamline navigation.  But that is the only way that a state can limit right of innocent passage.  

ii. US wants to test coastal defenses and do some spying.  

iii. The Soviet claim is not counted as a reciprocal claim, since there are other places in the world where they might want to do the same.  So the USSR claim is a specific claim about this area in the Black Sea.  

iv. The US wants to stay out of the treaty 

e) Straights law

i. There is innocent passage through straights, which includes the right of warship through that passage, but which is suspendable.  Turkey could close off the Straights of Turkey during a war, which would mean that the Russians couldn’t get out of Black Sea and that the US couldn’t get in.

6. Right of overflight over EEZ

a) Chinese handling of US warplane landing in territory
i. US plane was forced to land in Chinese territory when the Chinese bumped it

ii. Standard international law was that overflight is allowed outside of the territorial sea b/c creation of EEZ changed fishery law, but it did not change anything about the overflight.  

iii. China wants to argue that EEZ created control over spy plane flights in EEZ, but this is a new rule – it was not part of the bargain for the creation of the EEZ.  China was a late entry into the international law system, so they could not change the local law.  The US had also been conducting these flights for some time lawfully.
iv. When the US plane was forced to land in China, it was lawful since it was an emergency – they wouldn’t need permission, but the US would have to compensate for any damage and apologize for invasion.  
v. The US said that since it was a military aircraft, it was immune from search from China.  US said that it was a customary international law – military aircraft and ships have immunity from arrest and search.   

C. Other uses of Custom
1. Law of War

a) Rules

i. Jus ad bellum – body of international law that deals when it is lawful to use force.  

(a) Generally thought to be lawful if Security Council authorizes it.  

(b) Hard to get universal agreement that an aggressor has acted legally.  

(c) UN has requirements of first resort to peaceful means

(d) Article 2(4) governing ban on threat or use of force is regarded as customary international law.  But considerable debate about whether it is an absolute ban except as expressly allowed for by Charter.  

(e) Article 51 allows use of force for self-defense

ii. Jus in bello – What was done in the war.  

(a) Separation was thought to be necessary b/c of inability to reach agreement as to what is lawful to use force.  Then you can still agree on rules for fighting wars – jus in bello.

(b) State gets benefits from having its civilians treated in a certain fashion and having its soldiers treated humanely as POWs outweighs any benefits they may get through torture and inhumanity.

(c) Breach of the law of war is so big, and reciprocity should be enforced, so this is why forcible counter-measures are allowed.  This is a dangerous and self-judging activity, so there is a lot of push to get it institutionalized.   

(d) But until that time, there is the traditional bilateral reciprocal enforcement model.   The enforcement is very decentralized, with enforcement usually occurring in national courts.

iii. Reprisals

(a) The sanction if one state breaches, the other state can breach in response.  The unlawful act becomes lawful because of prior illegal act of other state.  Reciprocal structure of enforcement of jus in bello.  

(b) Hostility towards states using force in response to non-forcible breach by another state.  E.g. if Mexico expropriated property of the US, then the US could not use force to retrieve the property.

iv. Counter-measures

(a) An illegal non-forcible act must be countered with a non-forcible act.  

(b) If the prior illegality is forcible, then it moves into jus in bello.  

(c) If the breach involves a law of war, then the other state can take forcible counter-measures, even if the breach is non-forcible.  

b) Why are there rules?

i. Presence of rules legitimizes war and overcome problem of domestic division and increase the state’s war-fighting potential, especially for democratic federalist states.  They can also cultivate more external support.

ii. Having rules lessens damage of war – reduces economic cost.

iii. Encourages more people to join the army since they know there will be some protection from the other side – gives morality and sets useful benchmark for soldiers.  Makes it easier for commanders to make decisions in the field – simplifies operations.  

iv. Makes peace much easier to establish if people have fought humanely during war.  

v. Jus in bello is relevant to jus post-bellum, since you are usually fighting the war to change the structure of future peace.  After the war and having conquered territory, the winner will have to live with the loser and try to gain their respect.  

vi. Old style rules are not terribly applicable in guerilla situations, such as Vietnam or Al-Quaida

c) Where is the law and how is it enforced?

i. Treaties often don’t apply, so customary international law generally prevails.

ii. Customary law will vary depending on various factors.

iii. When court has to adjudicate laws of war case, the court will often look at how institution fits in particularly with case.  

iv. Geneva Convention on the Laws of War of 1949 creates obligation for countries to put their own soldiers on trial if they breach the rules.  

(a) Internal enforcement is used, but also allows states to punish third party breaches by the other side or by another party.  

(b) Tension is whether to prosecute and deal with crimes or to move forward and put the problems behind them.

2. Human Rights Law

a) Why do victims bring the cases?

i. To have their day in court, since their national court systems often won’t allow them to bring suits.

ii. Symbolic – part of reconstruction process.

iii. US courts have prestige as just courts.

b) Recent trends

i. Increasing number of cases on environmental damages.

ii. Increasing number of cases against defendants who themselves may not have committed the tort, but who were responsible in some way.  Usually corporate defendants.  

3. ATCA

a) Unocal case

i. Burmese army is using forced labor to clear the area for the pipeline, although Unocal themselves is not using forced labor.  Alleged that Unocal is somehow complicit in the arrangement.   
ii. Is there a state-action test that can be done to determine the level of Unocal’s involvement?  

b) Should US courts be used for these cases?

i. You can’t sue the foreign state, since they have immunity.  

c) US DOJ arguments against ATCA use

i. US courts are being used to contravene foreign policy of US gov’t, since Congress should control foreign policy with these states, rather than running a separate tribunal for Plaintiffs.  This is an anti-Plaintiffs forum – to minimize disunity with other parts of gov’t.

ii. Jurisdiction – Courts have been interpreting ATCA incorrectly, since ATCA does not imply a private right of action for torture.  International law may prohibit torture or forced labor, but international law is between states not individuals – no private right of action for private individuals.  This should come from Congress, such as the Torture Victim Protection Act.  

iii. When courts look to define what the law of nations is, they are referring to treaties which the US has never ratified or treaties which are non-self-executing, or to General Assembly resolutions.  These are all brought in under custom, although they should not be used.  Custom should be limited to signed treaties, rather than evidence in the aggregate being evidence of custom and able to be brought into court.  

(a) Is it custom if the US doesn’t say so?  Will we require a persistent objector in order for it not to be applied to US.  

(b) The DOJ says that Congress should decide through legislation what the US will be bound by.  

4. Cases

a) Von Leeb High Command Case – Custom and the Law of War

i. Post WWII Enforcement

(a) Nuremberg Court

(i) Allies conducted a major de-Nazification campaign, got together and pulled their rights at winners and belligerent occupiers of Germany to establish the Nuremberg tribunal, with judges from the four major Allied states (US, Britain, France, and USSR).  

(b) US classified people as Nazis or not, which would prevent them from holding political office or certain jobs (e.g. teachers)

(c) US also conducted national trials in Germany.  

ii. Allied control Council Law No. 10

(a) Each of them would conduct trials in national courts of Germans from occupied Germany, but that the courts would cooperate with each other to transfer evidence and such.

(b) Courts could be held in national tribunals.  

iii. Treaties available

(a) Hague Convention of 1899/1907

(b) Geneva Convention on POWs (1949)

iv. Why they can’t use the treaties

(a) Can’t apply treaty unless all states involved in war are parties to the treaties.  

(b) If it is enforced within some of the states, it could work to their disadvantage since the other countries wouldn’t be bound.  

(c) Hague Convention is not available b/c not all are parties.

(d) Geneva Convention hadn’t been passed and ratified prior to war.

v. Customary law

(a) Custom provides standard standards for judgment.  Used treaty as evidence of custom.  

(b) How to decide what is custom?

(i) Specific details in the Convention are not applicable b/c you can’t say that there is a uniform practice.  

(ii) Hague Convention declares that general notions are to become the basis for custom.  

(iii) You can look at the national military laws and how the soldiers are being trained to determine what country’s have committed themselves to.  But this was not done fully in this case and in some cases just applied the Hague without looking at it.

(a) Article 9 – people from temperate regions in a hot region should be transferred back to the temperate region.  This essentially means that Europeans captured in the tropics by another European power should be brought back to civilized Europe.  World envisioned is a civilized world of colonial wars.  

(iv) Just have a sense that civilized practice is to treat prisoners humanely – they don’t look to a strict majority, but rather use fuzzier norms.  

b) Filartega – Custom in Human Rights Law
i. Background

(a) Family had a member who was tortured and killed by a member of the Paraguayan military in Paraguay.  The military member moved to the US and overstayed his visa, so the victim’s family brought suit against him in the US under ATCA.  

(b) The problem is that many states say that they are against torture but in actuality practice torture.  

ii. Reasoning and sources of law
(a) The Court looks to national law rather than national practice –whether state has committed itself not to practice torture.

(b) Looks to UN law as evidence of opinio juris.

(c) Looks to works of jurists writing on law.

(d) Looks to judicial decisions recognizing and enforcing national law.  

iii. Judgment

(a) Gave judgment to Pena-Irala for $10 million, but the family never collected b/c the guy went back to Paraguay.  

(b) The suit against Marcos was successful since money was found in Switzerland and was sent back to the Philippines and it may go to victims.  

IV. Unit IV:  Treaties in International Law

A. Vienna Convention and the Law of Treaties

1. General

a) US in not a party to Vienna, but frequently refers to it in interpretation of treaties

b) Treaty, exchange of notes, Convention, act, protocol, agreement, modi videndi, concordance, charter, declaration, compromise – the law of treaties applies to all.  

i. US domestic law distinguishes between an executive agreement (concluded by President on the basis of his authority) and a treaty (concluded by the President with the advice and consent of 2/3 of Senate)

c) Vienna Convention is primary source for law of treaties – entered into force in 1980.

d) Vienna Convention is codification of existing law as well as progressive development of new law, which may or may not have been transformed into customary int’l law.

e) Components

i. Title, Preamble, Main body, Final part, language

f) Subject Matter

i. May not conflict with jus cogens

ii. May not set forth rights and obligations which conflict with UN Charter 

2. Application

a) Vienna only formally applies to treaties in force after Vienna (1980)

b) Applies only to treaties which meet conventions requirements for a treaty

c) Vienna can be used in two different ways

i. Binding obligation

ii. Indication of general customary international law as applicable to treaties

d) Article 2 - Takes a narrow view of agreements to which it applies
i. To whom it applies

(a) international agreements concluded between states

(b) in written form, whether in single instrument or in two or more related instruments
(c) governed by international law

(i) States often make contracts for goods, even with other states,  but international law try to separate out transaction agreements intended to be governed under local law from agreements made under international law. 
(ii) Some land transactions, where the land is given over to another state, could be governed by int’l law 

ii. Where it doesn’t apply

(a) Cannot be between parties which are not states (international orgs)

(i) But the rules are applied mutatis mutandis, so far as they can be applied, to agreements between international orgs.  

(b) state and a non-state party

(c) oral agreements, although it still might generate obligations of a treaty

(i) Cameroon (French) v. Nigeria(Brits) (2002) and the Bakassi Peninsula

(a) There was uncertainty as to colonial practice and there had been boundary agreements, which would control new boundaries – the states inherited them.  

(b) ICJ awarded peninsula to Cameroon, but Nigeria has resisted this b/c of oil and traditional tribal communities there.  

(c) There was a time when the presidents of both countries met and may have formed an oral agreement, which went in favor of Cameroon.  But when the Nigerian president got back, he was overthrown in a coup since the citizens were not impressed with his performance.  This illustrates how oral agreements can be binding...

(d) But usually ICJ would be reluctant to admit that major commitment had been made through an oral agreement.  
B. Making treaties 

1. Treaty making power - capacity

a) Both the party and its representative must have capacity to negotiate and conclude an agreement

i. Nation-states – nation-states have power. Instrument is negotiated between states.

ii. International organizations – have capacity only if constitution of org expressly or implied gives org power

iii. Self-governing territories

(a) No capacity – territory is not state and cannot be regarded as distinct juridical person capable of being a responsible party to the treaty entirely separate from parent state

(b) Capacity – some conventions may specifically include self-governing territories among parties who can sign

b) Negotiating parties and authority
i. Authority is issued in a doc entitled “full powers” doc

(a) Heads of state do not need full powers doc (Heads of gov’t, minister of foreign affairs, heads of diplomatic missions).

(b) Reps to int’l conferences or orgs don’t need doc, but auth applies only for purposes of treaty for particular conf or org

(c) Almost all countries send the Executive branch to make treaties.  

(d) Although increasingly more efforts to involve legislative branch in process.  Include legislators, representatives from NGOs, people from industry as part of official delegation.  

ii. State is bound to treaty unless it is clearly evident that its representative was acting beyond his authority (and other states recognized this)

iii. Subsequent confirmation – some debate – US Senate would like it to only be binding if consent given

2. Consent to be bound by treaty

a) Signature

i. Article 12 (1) – binding effect of signature
(a) Can be binding upon moment of signature (require no further process to be legally effective), but most countries require ratification under constitutional law – involvement of legislature.  

(i) Treaty provides that signature shall have that effect

(ii) It is otherwise established that the negotiating states were agreed that signature should have that effect

(iii) Intention of state to give that effect to signature appears from full powers of its representative or was expressed during negotiations.  

ii. Article 18 – not to defeat object and purpose of treaty
(a) Effect of Signature is that state which has signed treaty but not ratified it is obliged to do nothing which would defeat object and purpose of treaty.  

(b) Not bound by law of treaty, but can’t thwart purpose of it.  

(i) E.g. Clinton administration signed treaty at last minute knowing that the Senate would never ratify it.  But thought that it would bind US to not thwart ICC, although Bush administration “unsigned” it.  

(a) Obligation not to thwart ends with withdrawal

(b) US is no longer bound to not thwart ICC

b) Ratification

i. Article 14(1):  Vienna Convention adopts neutral attitude – everything depends upon intent of parties.  Ratification required when:
(a) Treaty provides for consent to be expressed by ratification

(b) Negotiating states were agreed that ratification should be req’d

(c) Rep of state has signed treaty subject to ratification

(d) Intention of state to sign treaty subject to ratification appears from full powers of its rep or was expressed during negotiations.  

ii. Performance of treaty can constitute tacit ratification

(a) If state claims rights under treaty, is estopped from alleging that it is not bound

iii. US Constit II §2 requires Senate approval and ratification.  
iv. Full obligation of treaty only takes effects when states agree to terms and instrument of ratification has been sent to depositary.  

v. Depositary is usually Secretary General of UN, but could be others.

(a) Receive instruments of ratification

(b) Notify parties to treaties when there are changes.

(c) Publishes table of treaties

vi. Used to be b/c of delay between negotiation and head of state finally approving (slow transport), but now usually used to give head of state time for second thoughts or legis body & public opinion chance to weigh in.  

c) Accession

i. Acceding state did not take part in negotiations, but was invited by negotiating states to take part in it

ii. Only allowed if provided for in treaty, or if all parties agreed.

d) Exchange of instruments constituting a treaty (notes)
i. Note is signed by rep of state sending it and two signatures are enough to establish consent of states to be bound.

ii. Requires ratification where intent of parties requires it

e) Acceptance or Approval (Art 14(2))
i. Can be used in place of ratification or accession

ii. Give state time to consider it

iii. Enable state to evade provisions in its own constitution requiring consent of legis

3. Conclusion/Entry into force
a) Often there is a Period of time before treaty formally goes into force

i. Blurs distinction between accession and signature and rat (shall remain open for long period of time for signature by other states)

ii. Institutions may have to be formed or designed

(a) Part of provisional structure may be that only states that have signed treatment can participate in institutional elaboration.

iii. May want to sign treaty so you can be in system and not outside of it.  

b) When concluded

i. When all negotiating states have expressed their consent to be bound

ii. Can be delayed by provision in treaty in order to give parties time to adapt

iii. Multilateral treaties frequently require a certain number of parties before it will go into force

(a) Law of the Sea – comes into force when 60 states ratified

(b) Vienna Convention – when 35 ratifications – outlined in Article ??

(c) ICC – 60 ratifications

c) Provisional application of treaty
i. States have obligation not to defeat object and purpose of treaty (Vienna Art. 18) when they have signed treaty or exchanged instruments, or expressed consent to be bound pending entry into force
(a) Clear intent no longer to be a party – obliged not to defeat until is clearly expresses its intentions not to be a party

(b) Reasonable waiting period for entry into force – obliged not to defeat object when consent has been expressly made subject to entry into force of treaty

ii. Law of Sea treaty

(a) 1982 Treaty – didn’t work, so it was kind of not used

(b) 1994 – negotiation about how to change earlier agreement, but not yet ratified.  

(c) So they agreed that it would be enforced, even though it technically wasn’t.  

iii. Executive branch can often act alone as if the country is complying with the agreements, even though legislature hasn’t agreed.  

(a) This is the way in which the foreign office model has adjusted to the new role of legislatures.  

(b) Can get the treaty moving before official ratification process.  

(c) But this is a fragile process, since if the executive changes, support for the treaty will no longer be in effect.  

d) Retroactivity

i. Only if contracting parties clearly intend it to do so

4. Distinction between bilateral and multilateral treaties

a) Multilateral treaties have more than 2 parties, but can range in size

i. Examples of multilateral treaties

(a) NAFTA – 3 parties

(b) Rights of the Child – 190 parties

b) Ability to be modified
i. Once multilateral treaty is already negotiated, it is very difficult ot change

ii. Bilateral treaties easier to change since only two parties

c) Creating obligations

i. Possible to create obligations by unilateral declarations – statements that are made intending to create legal effect that are direct towards legal position of other states

C. Grounds for invalidity or termination of treaties (Article 46 of Vienna)

1. Termination or suspension 
a) General (Articles 26, 42, 54 and 58)
i. Binding (Article 26)

(a) Every treaty in force is binding upon parties and must be performed by them in good faith.  

ii. Article 42(2) – protecting security of legal relations

(a) Termination of treaty, suspension, denunciation or withdrawal, may take place only as a result of the application of the provisions of the treaty or of the present Convention.  

iii. Termination or withdrawal (Article 54)

(a) Treaties may fix duration, state a date of termination, or an event or condition to trigger termination, or set forth the right of parties to enounce or withdraw from treaty.  

(b) Termination of a treaty may take place at any time by consent of all parties.  

(c) ILC – desuetude:  termination of treaty can be implied if it is clear from conduct of parties that they no longer regard treaty as being in force.

iv. Provisional suspension of multilateral treaties (Article 58)

(a) If provided for in the treaty

(b) If treaty does not prohibit suspension and suspension is neither prejudicial to rights of parties nor incompatible with object and purpose of treaty

b) Unilateral Abrogation (Article 56) or implied right of denunciation or withdrawal
i. Intent of parties and nature of treaty

(a) Unilateral abrogation of treaties without abrogation or withdrawal clauses is, in principle, not permitted
(b) Nature and intent of parties and treaty determines whether it will be allowed (e.g. territorial boundaries can’t be unilaterally abrogated, but commercial treaties may)

(c) Party has to give no less than 12 months notice

(d) Right of denunciation or withdrawl can never ben implied if treaty contains expressprovision concerning denunciation, withdrawal, or termination

(e) Usually applies to alliance and commercial treaties, or treaties conferring juris on int’l courts

ii. Uncertain if 56 reps customs law

iii. Unilateral abrogation provisions

(a) Can be revoked in accordance with their own provisions

c) Grounds for unilateral termination or withdrawal (Arts. 48, 49, 56, 62, 60, 59, 73)
i. Supervening Impossibility of performance (Article 56)

(a) Based on permanent destruction or disappearance of something indispensable to performance – the object of the treaty.

(b) May not be invoked if impossibility is result of breach under treaty or of int’l obligation

ii. Rebus sic stantibus (fundamental change in circumstances) (Article 62)

(a) Used for termination under long-term treaties, but rarely allowed

(b) Cannot be invoked when

(i) Treaty establishes a boundary

(ii) Change is result of breach by the invoking party of either an obligation under the treaty or of any other int’l obligation owed by it to any other party to the treaty

(c) Can only be invoked when:

(i) Fundamental change – fundamental character

(ii) Unforeseen 

(iii) Essential basis – circumstances at the time of entering the agreement must have been an essential basis of the treaty

(iv) Radical alteration – change must radically alter performance of obligations yet to be performed

(d) May be considered customary law

(i) UK/Iceland Fisheries case

(e) Result

(i) May automatically terminate treaty

(ii) Can merely give state option to terminate

(iii) Not a good option for forcing treaties to change with conditions since it acts to terminate.

iii. Termination due to breach (Article 60)

(a) Material breach  - violation of provision essential to object and purpose of treaty

(b) Breach itself does not terminate the treaty, but may be invoked as grounds for termination

(i) Bilateral treaties – material breach entitles other party to terminate or suspend operation of treaty

(ii) Multilateral treaties

(a) Parties not in breach – by unanimous agreement parties not in breach may suspend it wholly or in part, either between the aggrieved parties and the breaching party or among all

(b) Party specially affected – may act alone to unilaterally suspend treaty in whole or in part between itself and breaching party

(c) Radical change in position – any party may unilaterally revoke the treaty, if the breach is such as to radically and materially change the position of every party to the treaty. 
(iii) Disarmament treaties good example

(c) Injured state may also claim compensation in addition or in place of termination. 
(d) Party loses right to exercise option to terminate (Article 45), If, after become aware of facts:

(i)  Expressly agreed that treaty remains in force or continues to operate
(ii) By reason of conduct be considered as having acquiesced in its maintenance in force or in operation

iv. Emergence of a new peremptory norm of jus cogens (Article 64)

(a) Becomes void and terminates, but not void retroactively

v. Later inconsistent treaty between parties (Article 59)

(a) If parties conclude a later agreement on same subject matter, later treaty will govern

(b) If later treaty is so incompatible with earlier treaty that two treaties cannot be performed at same time then earlier treaty may be suspended or terminated.  

vi. War between contracting parties (Article 73)
(a) Vienna – Only states that its provisions shall not prejudge any questions that may arise from outbreak of hostilities
(b) More complicated now with multilateral treaties.  

(c) ILC – outbreak of armed conflict does not ipso facto terminate or suspend operation of treaties in force

(i) Express termination

(ii) Incompatibility with war

(iii) Intent to govern hostilities (Hague Convention, Geneva Convention)

(iv) Suspension during war as part of treaty

vii. Effect of state succession

(a) Definition

(i) Shift of responsibility over a territory from one state to another state (decolonialization, annexation, M&A(

(ii) Is not a change in gov’t or regiem within an established state – social revolution or election.

(iii) Succession affects legal identity of state and its treaty obligations.

(b) Restatement 201:  Does not distinguish between newly independent states and new states resulting from disintegration of former state.

(c) Vienna Convention on Succession of States wrt Treaties (not in force as of 1996)

(i) Newly independent states

(a) Article 17, 24:  Basic doctrine is that newly independent state begins its existence free of obligations of predecessor state.  

(b) Right of option – newly independent state has option to become party.

(ii) States created by disintegration (Vienna Art. 34)

(a) Succeeds automatically to most of former state’s treaties

(b) Some states have invoked clean slate doctrine (Soviet Union w/ Montreal Protocol)

2. Invalidity of treaties

a) Defects as grounds towards invalidity of treaty
i. Fraud (Article 49)

ii. Mistake (Article 48)

b) Defects voiding treaty

i. Treaty still valid even if it violates domestic law (Article 46) unless violation was manifest and of fundamental importance

(a) A typical example is that if the state has acted unconstitutional – what are the consequences.  

(b) Article 46 tries to limit the ground where this argument can be used – except if violation of domestic law rule was manifest and the rule was of fundamental importance.  

(c) Example:  Kuwait/Iraq border

(i) Iraq claimed that some border territory belonged to it instead of Kuwait, but Kuwait said that the exchange of notes in 1962 established the boundary.  

(ii) But Iraq argued that Iraqi parliament hadn’t given its agreement to the boundary, so Iraq wasn’t bound by the agreement.  

(iii) Argument wasn’t bought, since boundary lines are treaties that generally can’t be terminated or declared invalid.  

ii. Corruption of its representative by negotiating state (Article 50)

iii. Conflict with ius cogens (Article 53)

(a) Example:  WWII treaty with Vichy gov’t
(i) Vichy gov’t purported to act in the name of independent France and made agreement with Nazis and Krupp in Germany which helped to organize deportation of people from France into camps in Germany for slave labor.  

(ii) Agreement would have been void because it was a violation of jus cogens...

iv. Restrictions on power to negotiate treaty

(a) Negotiated by party without full powers (Article 8)

(i) If treaty is concluded by person without full powers under Article 7, as authorized to rep state for that purpose is without legal effect unless afterwards confirmed by state.

(b) Specific restrictions on authority to express consent of state (Article 47)

(i) If authority of rep is bound by particular treaty has been made subject to specific restriction, his omission to observe that restriction may not be invoked as invalidating the consent unless the restriction was notified to the other negotiating parties prior to his expressing such consent.  

v. Coercion

(a) Article 51: Coercion of rep of state

(i) Treaty shall be w/o legal effect if procured by coercion through acts or threats directed against rep
(b) Article 52:  Coercion of state by threat of use of force

(i) Before WWI, no limits on coercion through use of force – still was valid

(ii) Treaty is void if conclusion has been procured by threat or use of force in violation of principles of int’l law embodied in UN Charter.  

(iii) Communist and developing countries wanted to include economic or political pressure, but generally this is not held to be true.    (These are called unequal treaties, equivalent to unconscionability or gross inequality in bargaining power)

(c) What about Peace agreements?

(i) Article 52 just says “has been procured by the threat or use of force”, so if force had used, it could be that none would be legally valid.  

(ii) Iraq/UN security council to withdraw was an international agreement procured by bombing and invading Iraq.  But since Iraqi invasion was illegal and Kuwait was entitled to invite other states to defend it, therefore the US was acting in conformity with Article 51 of the Charter, so it was not contrary to the Charter.  So the agreement was not invalid under Article 52.  

(iii) Has the US acted illegally in Iraq?

(a) Us wants to get the UN back in to try to cure any violations that it may have committed by invading Iraq.  

(b) Because Iraq may be making contracts with oil companies and other companies, the US may want those contracts to be valid – they are dependent upon structure of international agreement, so is important for the US to have acted lawfully in order for those later contracts to not be declared invalid.  

c) Invalidity vs. Voidability of treaties

i. Different phrasing of these articles is dealing with invalidating consent of state, but others are talking about treaties being void.  

ii. Void meant that it was never valid, but invalidating consent means that it could have been valid for some period of time, or that it is still valid for the other states involved in the treaty.  

iii. States can cure their invalidity through conduct.  Where argument is coercion or jus cogens, it cannot be cured.  

d) Consequences of invalidity
i. 8, Art 51-53:  Treaty is void, or expression of consent to be bound is without legal effect

ii. Art 46-50:  May invoke vitiating factor as invalidating the treaty
(a) Treaty is valid until state claims that it is invalid

(i) Article 45 limits claim in certain circumstances

(b) Articles 65-8

(i) Party challenging validity of treaty must notify the other parties to the treaty and give the mtime to make objections before it takes action

(ii) If 12 months have passed and dispute not settle,d ICJ gets juris over Article 53 (jus cogens) disputes

3. Cases

a) Panama Canal Treaty

i. Background

(a) US begins negotiations with Colombia, but Colombia doesn’t agree to the terms.  So US sponsors the national Panamanian movement that declares independence from Colombia.  

(b) Then the US appoints a provisional gov’t, with the head of the French Panamanian Canal company possessing the rights to the canal representing Panama in the negotiations and granting a more favorable treaty to the US.  Panama then ratifies the treaty.  

(c) The Panamanians were very unhappy with the treaty and protested for many years.  The Carter administration finally negotiated for handing the canal back to the Panamanians and sovereignty passed to Panama, with an independent Panama Canal Authority managing and operating the canal.  

ii. Assessing the validity of the Panama Canal Treaty – grounds for invalidity or termination

(a) Corruption of representative of Panama – Article 50

(i) But ratification by Panamanian legislature could be seen to cure an defects in representatives

(b) Coercion of a representative of a State – Article 51 – or coercion by use of force – Article 52

(i) US promised to secure Panama, but fact that treaty was secured by warships sitting out of Panamanian harbor could be seen as threat of force

(ii) But could also say that warships were preventing Colombia from entering territory, rather than against Panama.  There was no overt threat of force against Panama.  

(iii) What about economic or political force?

(a) Heading of article 51 is Coercion, but coercion doesn’t appear in text itself.  Reflects a big political struggle, for Third World states wanting economic coercion as grounds for invalidity v. Western states who just want threat of use of military force.  Refers back to Article 2(4) of UN Charter, which prohibits use of force.

(b) But usually understood as not covering economic force.  A separate declaration made at the Conference, which indicated that economic coercion would attract state responsibility under international law.  

(c) Fraud – Article 49

(d) Changed circumstances – Article 62

iii. Inter-temporal law problem

(a) Before Vienna and UN, it was not unlawful to use force to make a treaty.  Those principles don’t necessary invalidate treaties that were made earlier.  

(b) Commitment to stability v. change in general norms of international law

(i) E.g. allowing force to make treaties as lawful.  

(c) Vienna Convention only applies to treaties made after it – desire not to project it backwards.  Tends to tip towards stability of treaties and away from Third World revisionist demands.  

D. Legal Effects of Unilateral Declarations or self-executing treaties

1. What purposes do self-executing treaties serve?
a) Collective Action problem

i. Treaty or agreement between states is a way of addressing a collective action problem.    

b) Coordination problem – idea is that the situation is such that if states can agree on a treaty, then their incentives in the treaty is to stay in the treaty and comply with the rules of the treaty, since they are better of staying and complying rather than defecting.  The prisoner’s dilemma...

i. E.g. Dilemma of what language people could speak to aircrafts coming into airports.  France prefers all airport communications should be in French....So France loses b/c it is easier for everyone else to speak English, but suppose France didn’t cooperate  - they didn’t want to lose French.  But the danger from air crashes is very high, so there is great incentive to cooperate.

(a) Agreement on speaking English

(i) France payoff = 8

(ii) US payoff = 10

(b) Agreement on speaking French

(i) France payoff = 30

(c) Having made the agreement, what would happen if pilots from France still spoke French?

(i) France payoff = 6

(ii) US payoff = -8

(d) Agree to speak English, US speaks Spanish

(i) France = -8

(ii) US = -2

(e) Both refuse to cooperate

(i) France = -2

(ii) US = -4

ii. Agreement is self-enforcing b/c the payoff for everyone is better if they cooperate, so you just need to get the agreement.  The law of treaties should facilitate this coordination.

c) Collaboration problems

i. Situations where everyone cooperating is best, but both sides can benefit more from defecting, but if both sides defect then it’s worse for everyone.  Treaties need to help states to capture gains from cooperation, but minimize benefits from defecting.  

ii. Strategies for penalizing parties
(a) Tit-for-tat:  If someone breaks an ocean dumping agreement, then the other can dump.  

(i) Shadow of the future:  casts back and tries to influence behavior by showing that the other state will retaliate if one breaks the agreement.  

iii. Treaty laws to enforce this

(a) Clear on its face – no vague language

(b) Reliable mechanism for adjudicating – no self-judging

(c) Monitoring and reporting by international institutions

(d) Sanctions for cheating – have to minimize benefits - if you cheat, then you take off enough to discourage cheating so the payoff is not worth it anymore.  Changing the linkages to get better results.  

iv. Leaders are not exactly like individuals, since they have multiple interests and constituencies.  And they are primarily worried about their domestic populace.   So the president of the US has to play two games or two levels – international and domestic.  

(a) Then there is the Senate and the House and the court system to further complicate the situation.  

(b) Then the federalism system further complicates it.

(c) Then there is the general popular will.  

(d) The US is constrained by all of these other forces in playing the game.  

v. The laws in treaties are designed to help organize these problems and solve the two-level game problems.  

(a) Rule of insulation:  Article 18:  The law preventing invalidity of consent on treaties b/c of domestic illegality.   Not a perfect rule, since it still allows for some kind of a connection, but relatively thin one.  

(b) Unilateral and provisional declarations:  International law rule that says that laws can still create a treaty even if parliament doesn’t allow it – can commit the state without a formal agreement.  It gives a declaration pretty much the same effect as a treaty – a real commitment which limits what the US is free to do.  This rule allows the president to make treaties without the authority of Congress – gives him more power.  Helps to strengthen president’s position in the domestic struggle.  Bodies like the WTO want to work with the president rather than the House or Senate (anti-dumping rules passed, other bills for their constituents).  

(c) Element of collusion among international relations to privilege executive branch and grant it more power – to simplify their dealings – consistent with traditional foreign office model.  The effort to change the foreign office model to be more subject to national democratic lawmaking bodies is to check the executive branch and allow more domestic concerns to be factored into foreign treaty-making powers.  

2. Cases

a) Eastern Greenland 
i. Norway’s Ihlen Declaration. 
(a) We won’t challenge ownership of Greenland. 
(b) Enough to put an end to rights to Greenland. 

ii. International law only gives weight to considered policy statements. 

iii. Denmark was awarded judgment b/c Denmark had exercised more effective control – Norway’s unilateral declaration was not enough.  

iv. It doesn’t hold countries accountable to off the cuff remarks, but allows states to make commitments through unilateral declarations. 

(a) Not in the business of trying to catch the state in mistaken statement. Although it does sometimes happens. 

(b) Norway’s minister’s declaration of rights and occupation of Greenland in 1931 was to try to claim rights and use as a bargaining chip, not as an actual statement of sovereignty or control.    

b) Nuclear test cases

i. France blowing up nuclear weapons in the air above pacific islands and making radioactive milk. 
ii. New Zealand and Australia didn’t like it. 
iii. France made declaration that they wouldn’t conduct more atmospheric tests that was held as BINDING. 

iv. At the time, France wanted to signal that they wouldn’t do it any more. 
(a) (Politically, what was going on: ICJ said that the case was moot since France promised not to do it anymore… they didn’t want to rule on  legality of atmospheric tests since the customary international law hadn’t advanced enough to declare it illegal, but they wanted the trend to continue of states testing underground.) 

c) US Section 301

i. Gave us power to act in a way that was in breach of WTO rules. 
ii. Govt said yes the legislation is too broad and we promise not to apply it in a way that is too broad. 
iii. WTO takes that as binding. US wanted to do that. They want to be able to get other states to follow rules so they need to show that they don’t violate the rules. 

E. Interpretation of Treaties

1. Vienna Convention

a) Most of treaty interpretation is in briefs, internal reports, people advising corporations, etc.  

b) Types of interpretation

i. Literal – focus just on plain meaning

ii. Purposive – real aim of treaty

iii. Teleological – overall purpose of the whole enterprise

c) Article 31 – Rules of Interpretation

i. Paragraph 1 – interpretation of treaty

(a) Good faith – put institutional structure into issue – pacta sunta servanda
(b) In accordance with ordinary meaning given to words

(c) No simply literal ordinary meaning – in light of context and object and purpose of treaty

(d) Context in which terms occur

ii. Paragraph 2 – is limited – context shall comprise.  Some people argued political context should be taken into account, but is not mentioned.  

(a) Text

(b) Preamble 

(c) Annexes

(d) Any agreement relating to treaty made between parties in connection with conclusion of treaty – side agreement related to conclusion

(i) E.g. NAFTA, with side agreements on environment and labor – understood to be part of the same package.  

(ii) Could also be side agreements about meaning of treaty

(e) Any instrument which was made by one or more parties in connection with conclusion of treaty and accepted by the other parties as an instrument related to the treaty

iii. Paragraph 3  - broadens the whole context again

(a) Subsequent agreement between the parties regarding the interpretation of treaty or any of its provisions

(b) Subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation

(c) Relevant rules of international law applicable in the relations between the parties

(d) If there is a different rule of international law that governs interpretation of the treaty, then it should be used.

iv. Paragraph 4

(a) Special Meaning and intentions
(i) A special meaning shall be given to a term if it is established that the parties so intended

(ii) This is the only place where the intention of the parties is mentioned.  Article 31 in general does not deal with the intention of the parties.  

(b) Why would intention of parties not be more relevant?

(i) Proof and evidence issues – how do you know what they intended and establish a clear intention.  

(ii) It should be focused on the outcome rather than the reasoning – intentions don’t often converge.  

(iii) States who weren’t party to the negotiations but ratified the treaty should be able to rely on the text rather than the intentions of the parties to the treaties.  Negotiations and intentions are often not open, whereas treaties are.  Giving weight to secret intentions would undermine the openness of the treaty process.  

(iv) Treaties prior to WWII were often secret, but are now open.  Woodrow Wilson as one of the attacks on old diplomacies decided that treaties should be published.  UN charter requires treaties to be published.  Treaties that you don’t publicize cannot be relied on before the ICJ.  It could probably be able to be enforced in an arbitral tribunal.  

(v) In some treaties, intentions are important.  But in some cases, international organizations or pacts are supposed to be set up, and intentions will not be important in these cases.   ECJ does not look back to what parties intended when they signed the Treaty of Rome, and instead look to aims of EU, rather than specific intentions of parties when they negotiated specific text in treaty.  

d) Article 32

i. Supplementary means of interpretation

ii. Preparatory work of treaty  (travaux preparatoires)

iii. Negotiating history

iv. Circumstances of conclusion of treaty

(a) when there were overriding circumstances, such as a war

(b) when the treaty is unfinished

(c) the domestic politics – what went on in Senate or Congress to ratify the treaty

(i) Fast Track – Congress binds itself by adopting legislation that if the treaty is done within a certain amount of time, Congress will just vote yes or no.  This enables Executive to function in international game.  

(ii) But Congress says in advance for certain bilateral trade treaties that they want certain conditions – like avoiding things like the Loewen case.  

(iii) So does the Fast Track legislation qualify as a circumstance in conclusion of a treaty – the conditions under which Congress agreed to vote on the treaty.  

v. Reasons to resort to supplementary means

(a) In order to confirm the meaning resulting from the application of article 31

(b) Can still look at all of this to confirm.  But this raises the question of what happens when it looks firm, but then when you confirm meaning, it looks more ambiguous.  

(c) US seems to be in this camp, since it is very normal to look at legislative history.  This was a compromise.  

(d) Determine the meaning when the interpretation according to article 31:

(i) leaves the meaning ambiguous or obscure

(ii) leads to a result which is manifestly absurd or ridiculous
2. Cases

a) EC Beef Hormones case – not allowing in principles from other treaties as evidence of cust law
i. The EC argued that they wanted to exclude beef with hormones b/c of potential health risk, even though no health risks had been shown scientifically.  

ii. But they tried to argue that the Precautionary Principle from the Rio Declaration should be incorporated – there is a customary international law rule which entitles states to prohibit conduct which may have a harmful effect.  

iii. But the Appellate Body didn’t allow that argument, since it was doubtful that international law had really recognized the precautionary principle.  

b) Golder case – Advancing general purpose of treaty trumping textualism
i. Refers to general principle of law and international law – (a) the right to bring a civil claim before a judge (almost every legal system has that – widespread enough) (b) not to allow a denial of justice.  

ii. These two things should inform the unclear interpretation of the EC of Human Rights.  

iii. This is an unusual case in which general principles of law being brought in to actually shift interpretation of treaty under 31(3)(c).  

iv. Issues:  

(a) Majority: They try to move the treaty along with the overall purpose of the Convention to protect human rights, so they try to read in a right that makes sense with the overall sense of the treaty.

(b) Human rights are special – they need to protect and promote and expand democracy in Europe.  This represents a governance model of human rights.  

(c) Fitzmorriss – states are sovereign and they limit their sovereignty and only accept exactly what they agree to. The job as a tribunal is to interpret exactly what they agreed to rather than to read into and imply new rights from the treaty.  The British were much slower to join the EC HR than other states.

(d) He represents the traditional view of treaty interpretation and international law.  

c) Air France v. Saks – Treaties applied & interpreted in US Cts – weight given to int’l rulings of other Cts
i. Background

(a) A woman gets injured when the plane lands and claims that the plane landed too quickly and damaged her hearing.

ii. Differences between national court and international court: 

(a) Applying treaty in terms of national law.  
(i) The judges here haven’t taken office to carry forth global law, but instead domestic law.  
(ii) They have to see the treaty as something which as a bearing on a national law issue.  
(iii) The Supreme Court is not there to move the global law forward.  

(b) They will be much more concerned to the US gov’ts understanding of the treaty – not looking in detachment, they are particularly interested in what US gov’t thought.  

(i) Pattern has been that what they say the treaty means is the same as what the gov’t says it means, even if this is different from what the gov’t intended when it signed the treaty.  

(ii) The executive branch’s interpretation of a treaty is granted much more weight than it would be in int’l tribs

(c) The Supreme Court also has stare decisis concerns, which is not true of international tribunals.

(d) Textualism vs. history

(i) General Philosophy – tend to use the preparatory work more – look at everything that is relevant.

(ii) Court is in a debate whether to focus on plain meaning (Scalia) or look at a wide context.  
(iii) The judges transpose their debate about statutes into the debate about treaties, so the judges do not all agree.  

(e) Article 33 – official language of treaty is controlling

(i) SC grants more weight to English (unofficial) version of text than int’l tribunal would, although they do attempt interpretation of French text
iii. Harmonization of rulings between courts – granting weight to substantive rulings of other courts
(a) The question is – do US courts feel like they have to reach a decision which is consistent with what other courts are doing?  

(i) It is very important to the airline industry to have a standard set of controls.  
(ii) If there is unevenness in the results between countries, then forum shopping will be encouraged and the insurance risks will also be shifted.  

(iii) The Supreme Court is sympathetic to harmonization in this area, although they say that the Montreal Protocol hasn’t yet been ratified.  

(b) Picks up case from UK house of Lords -  Fothergill v. Minard Airlines (1980)

(i) Court more willing to give travaux weight when it is organized, authorized and published. 

(ii) That doesn’t mean that more chaotic travaux will be ruled out but both SC and UK court say that better if more organized.

(iii) Both these courts look at the jurisprudence of other courts in interpreting a treaty & persuasiveness of ruling. 

(iv) Fothergill implements test which SC is receptive too. 
(c) National court should give weight to interp given to treaties especially when highest court in judicial system and when there is a preponderance in legal systems to one meaning or the other. Why would the interpretation that other courts have done when the US Supreme court comes to a treaty to the first time. 

d) Shrimp/Turtle case – interprets XX in light of growing environmental concerns
i. Background

(a) GATT was negotiated in 1947, so there were no specific environmental exceptions listed in XX.  
(b) Growing environmental concerns

(i) Congress has enacted Section 609 which requires shrimp fisherman to using TEDs to conserve turtles.  
(ii) The State Department was sympathetic with the reality for 3rd world states, so the State Dept was trying to work it out with foreign countries.  
(iii) Environmentalists got a court order to exclude shrimp imports without TEDs and forced the EPA to implement regs that excluded shrimp imports without TEDs.  
(iv) The US order violated GATT, although the WTO is sensitive to legitimacy concerns about environment, labor standards, etc.  So the WTO is trying to change its image, even though it still declares the US regulation illegal.  

ii. Ruling

(a) The WTO says that they can look to general chapeau of XX to inform treaty or to treaty as a whole, which is not the Vienna Convention standard.  

(i) Different Vienna Convention rules are emphasized to change the institutional posture to be seen as more environmentally friendly.  

(b) They also look at the big picture context of growing concern for environmental standards.

(i) The US doesn’t win, but the WTO tries to open the door to an international agreement on turtles.

(ii) The WTO encourages US to negotiate multilateral environmental agreements, although it is not clear what bearing this would have in interpreting the GATT.  

(c) WTO decides that NGOs can send in amicus briefs, which was very controversial.  

F. Breach of Treaties and State Responsibility

1. Overview

a) Definition

i. State responsibility

(a) Determination of whether there is a wrongful act for which the wrongdoing state is to be held responsible, what the legal consequences are (e.g. obligation on the part of the wrongdoing state to restore previous situation or pay compensation), and how such international responsibility may be implemented (e.g. through countermeasures adopted by the victim state, such as reprisals or retortion)

ii. Internationally wrongful act (ILC)
(a) Consists of two elements

(i) Conduct consisting of an action or omissions is attributable to the state under international law

(ii) That conduct constitutes a breach of an international obligation of the state

(b) Every internationally wrongful act entails responsibility on the part of the state

b) Codification of rules

i. ILC has been codifying the ‘secondary’ rules of state responsibility

(a) Origin of international responsibility

(b) Content form and degrees

(c) Implementation and settlement of disputes

2. State Responsibility and the Treatment of Aliens

a) Minimum international standard – primary rules

i. Must treat them in a civilized manner

ii. Cannot inflict injury on aliens when they are outside its territory (ordering military action against people of another state)

iii. State cannot perform any governmental act in another state without that state’s consent.

iv. National standard 

(a) Latin America in 1800s just wanted it to be duty to treat them in same way that it treated its nationals, not any better and surfaced again in 1960s with third world countries.  

(b) But national standard would require conferring rights, like voting or welfare or right to join army, that aren’t for aliens

(c) Solution is for country to treat its nationals better – like refraining form torture to all parties.  

v. Standards

(a) Less controversial – extrajudicial killing, imprisonment, ill-treatment, looting or damaging of property, punishment w/o a trial, excessively long detention, unduly severe punishment, maladministration of justice

(b) Controversial – deportation (right of protection against arbitrariness), 

b) Preliminary Objections that result in disposal of claim

i. Standing:  Non-compliance with the rules concerning nationality of claims

(a) Injured individual must be national of claimant state, b/c state is asserting its own right which stems from bond of nationality between state and individual which confers right of diplomatic protection

(b) Each state can define who are its nationals, but can be limited by treaties

(c) Common ways of determining nationality

(i) By birth:  Born in territory – ius soli; children born to nationals – ius sanguinis; either way

(ii) Marriage

(iii) Adoption of legitimization

(iv) Naturalization (any change in nationality after birth)

(v) Transfer of territory

(d) Common ways of losing nationality

(i) Dual national at birth –> renouncing one of his citizenships

(ii) Acquisition of new nationality sometimes meant loss of old (most now give citizens the option)

(iii) Deprivation (usually only for naturalized citizens)

(iv) Transfer of territory

(e) Traditional position - Stateless people have no country who can represent their claim

(f) Dual nationals – either master nationality (closer ties) can represent, but one national state can’t go up against the other national state.   Mexico used to forcibly naturalize men who father children there or people who bought property.

(g) Right of protection only arises when there is a genuine link between the claimant state and its national.

(h) Multinational companies (Iran claims settlement tribunal)

(i) Majority of shareholders had addresses in nation

(ii) Company can produce one of 3 docs

(a) State certification of incorporation and existence of company in nation

(b) Copies of proxy statements to SEC or other body

(c) Sworn statement by company official on % of shareholders in US

ii. Failure to exhaust local remedies

(a) Have to exhaust remedies available to them without obtaining treatment called for by the obligation

(b) Prevents friendly relations between states being threatened by trivial disputes

(c) Serious allegation to accuse state of breaking int’l law, but when damage is directly to state, it is beneath dignity of state to have to go to the courts of that state to sue

(d) When it is clear that courts won’t provide remedies, then individual is not req’d to use them

(e) Interhandel case – Swiss company had assets seized by US during WWII, company was told by State Dept that its case was useless, so Switzerland started proceedings in ICJ.  US S Ct ordered new trial, so ICJ dismissed claim.  Made rule that exhaustion only requires exhaustion of all reasonable local remedies.

iii. Waiver

(a) If state has waived its claim, can’t change its mind.

(b) Calvo clauses – foreign investors in LA countries had to agree in advance not to seek diplomatic protection of his state.  Int’l tribunals disregarded claims, since the claims belonged to the states, not the individuals.  

iv. Unreasonable delay – laches
v. Negotiation as a pre-requisite

vi. Improper behavior by alien

(a) Hands have to be clean – if injury suffered is proportionate to impropriety of activities, states don’t have claim

c) Recourse

i. Injured state may exercise right of diplomatic protection to make a claim through diplomatic channels against the other state in order to obtain compensation or other redress.

ii. Usually dealt with through negotiation, arbitration, or judicial settlement.

iii. Rights are not owed to the individual, but to the state – the state suffers injury when one of its nationals is mistreated.  Individual is at the mercy of his state to make the claim for him.  

(a) Barcelona Traction – state must be viewed as sole judge to decide whether its protection will be granted, to what extent it is granted, and when it will cease.  Since the claim of the state is not identical with that of the individual or corporation, the state enjoys complete freedom of action.  

iv. Compensation is usually determined by harm to individual, not state.

3. Liability/Imputability

a) Acts attributable to a state – state is only liable for those individual actions or omissions which can be attributed to the state

i. Acts of state organs
(a) Part of formal structure of state gov’t or an entity empowered to exercise elements of governmental authority.  

(b) Does not matter what the position of the organ is – judicial, legis, or executive or whether it has functions of international or internal character, and whether it holds a superior or subordinate position in the org of the state. 

(c) Conduct of an organ of a territorial gov’t entity is act of state if organ was acting in that capacity
(d) Conduct of organ not part of territorial gov’t or state, but which is empowered by internal law of state to exercise elements of gov’t auth is act of state if organ acting in capacity

ii. Acts of state officials

(a) Only if acts are imputable to states

(b) States are usually liable even when officials exceed or disobey their instructiosn provided that they are acting with apparent authority or they are abusing powers or facilities placed at their disposal by the state.  

(i) Youmans claim – when Mexican gov’t sent troops to protect Americans at the hands of a mob and the troops shot them instead – Mexico was still liable b/c they were on duty acting as organized military unit.

iii. Acts of private individuals when accompanied by act or omission on part of the state

(a) Inciting violence against foreigners

(b) Failing to take reasonable care (due diligence) to prevent individuals from harming the foreigners (failing to provide police protection) when the harm is foreseeable.  Special care must be taken to protect diplomats.

(c) Obvious failure to punish wrongdoing individuals

(d) Denial of justice - Failure to provide injured foreigner with opportunity of obtaining compensation from wrongdoers.

(e) Obtaining some benefit from individual’s act – e.g. keeping looted property.  

(f) Express ratification of individual’s act – expressly approving it and saying that they were acting in the name of the state.  

(i) Tehran Hostages case – when demonstrators attacked the American Embassy and took them hostages.  The Iranian security forces did nothing and the matter was finally settled diplomatically through an agreement mediated by the Algerian gov’t and claims were settled in the Iran-US Claims Tribunal.  

(a) ICJ said that Iran was not responsible for first phase b/c militants were private individuals and they had no official status as agents of the gov’t.  No direct responsibility was imputable, however Iran was responsible for omissions to protect the embassy.  Iran was not responsible for conduct of supporters of a revolution, although there was continuity between new org of state and revolutionary movement.  
(b) Direct responsibility was for the second phase, where Khomeini made public statements condoning the hostage-taking and the gov’t sought to maintain the situation where it benefited and not to take steps against the militants.  ICJ rejected Iran’s claim that the seizure was a reaction to criminal interference by the US, b/c even if it were true, diplomatic law provided necessary means of defense against illegal activities of members of foreign diplomatic and consular missions (declaring them persona non grata & expelling them)

(c) Iran was under obligation to release hostages, restore Embassy to US and make reparation to US.

(d) Iran was held responsible for one case of deportation where man was taken from his hotel by the guards and forced to leave.  

4. Consequences

a) Obligation of wrongdoing state to cease wrongful conduct

b) Injured state can seek full reparation

i. Types of reparation

(a) Restitution in kind – has to be possible, not involving breach of obligation arising from peremptory norm, burden is not out of proportion to the benefit, doesn’t jeopardize political independence or economic stability of state

(b) Compensation – any economically assessable damage, including interests and sometimes lost profits 
(c) Satisfaction – apology, nominal damages, damages reflecting gravity of infringement, serious misconduct of private officials or private parties – punishment of those parties responsible.  Does nto justify demands which would impair dignity of state.

(d) Assurances and guarantees on non-repetition

ii. Takes into account any negligence or willful act or omission of injured state

iii. Wrongdoing state cannot defend itself by referring to its internal law to avoid reparation

c) Countermeasures

i. Acts of retaliation which are traditionally known as reprisals

ii. Even third states under certain conditions may be entitled to react to serious breach if obligation is erga omnes, in the protection of which all states have an interest

iii. Legal limits

(a) Prohibition of armed reprisals b/c of 2(4) general prohibition on use of force(except in self-defense or as authorized by Security Council)

(b) Have to proportional to initial wrongful act

(c) Cannot violate peremptory norms of jus cogens

d) Dispute settlement

i. Formal conciliation process, then arbitration – can decide lawfulness of countermeasures.  

5. Circumstances precluding wrongfulness - Defenses
i. Consent of injured state

(a) But can’t be derogation from jus cogens peremptory norm

ii. countermeasures against wrongful act

iii.  force majeure and fortuitous event

(a) Due to an irresistible force or unseen external event

(b) Beyond its control

(c) Which made it materially impossible for state to act in conformity with obligation or know that conduct wasn’t conforming

iv.  Distress

(a) If state is acting to save lives of persons entrusted to its care

(b) Conformation is possible, but would result in loss of lives

v. Necessity

(a) Can act to protect essential state interest threatened by grave and imminent peril, but cannot imperil comparable or superior state interests of the other state.

(b) Not available when:  state acting in violation cause situation of necessity, violating peremptory norm, precluded by terms of applicable instrument (e.g. human rights treaty).

vi. Self-defense

(a) Must be acting in self-defense in accordance with UN Charter

6. Cases

a) Rainbow warrior – state responsibility rules and defenses apply to breaches of a treaty

i. Background

(a) Engaged in campaign against France for nuclear tests in Pacific

(b) Sent vessels into waters prohibited for navigation by France which surround Mururoa Atoll

(c) 1985 – Greenpeace planned to send Rainbow Warrier into waters, but undercover operation by French military security service sank Rainbow Warrier in New zealand’s Harbor, and killed a crewman.

(d) French agents were captured in New Zealand and sentenced to 10 years imprisonment for manslaughter and seven years for willful damage.

(e) New Zealand refused to extradite other French officials involved and France sought return of agents since they had acted under military orders.

(f) New Zealand suspended negotiations after France boycotted them.

(g) UN settlement required France to convey formal and unqualified apology for the attack, contrary to international law, and pay $7 million and to discontinue boycott.  France had to keep agents under military discipline for period of three years in Hao in French Polynesia – forbidden to leave island, except by mutual consent of both gov’ts.  

(h) 1987 – France allowed two agents to return to France, for alleged medical reasons.

(i) France reached settlement with family of dead crewman – apology, compensation and reimbursement to insuerer.  Admitted legal liability to Greenpeace and both sides agree to negotiate on damages – tribunal awarded $6.2 million to Greenpeace.  

ii. Decision of tribunal

(a) France was found responsible in case of first agent, not for allowing return, but for not requiring repatriation.

(b) In second case, France responsible for breach by failing to make an effort in good faith to obtain consent of New Sealand and for failing to return the agent.

(c) Made recommendation that two gov’ts should establish fund for purpose of promoting friendly relations – French gov’t asked to contribute $2 million.  

iii. State responsibility defenses where wrong was a breach of the treaty.  
(a) Intersection between ILC and Vienna – Vienna covers breaches of a treaty, ILC covers state responsibility
(b) Arbitrator said that it was proper for France to claim that state responsibility defenses also apply to breach of treaty – force majeur, necessity, etc.  
(c) ->Important in holding that state responsibility rules apply to breaches of a treaty.  
(d) But it’s possible for the treaty itself to exclude those rules – to say what a breach could be and what the defenses could be in a way that doesn’t leave room for other state responsibility defenses to occur.  

(e) What the treaty can’t do is exclude rules of jus cogens and states cannot contract out of those (slavery, genocide, forcible intervention).  

b) Hungary/Slovakia dam project case – Defenses to state responsibility:  (a) Countermeasures – Breach of treaty doesn’t justify countermeasures, but can be used as grounds for termination (b) Necessity; Defenses to breach of treaty or grounds for termination:  (a)changed circumstances (b) impossibility 
i. Background

(a) Dealt with a 1977 treaty between Czechoslovakia and Hungary to build a series of dams and locks on the river.  In the communist era there was a great focus on large scale industrial projects, which required energy.  
(b) The two countries were going to build two dams on the Danube, storing the water up behind the first dam, and then they would release the water to come rushing down the Danube and feed the turbines, and then a second dam would catch the water.  Needed the cooperation of both states to build the dams.  
(c) Hungary was going to take responsibility for the lower dam, and Slovakia for the upper dam and the treaty envisioned the dams as being a unified scheme.  
(d) In Hungary, the anti-communists organized themselves as environmentalists in opposition to the dam.  The dams hadn’t been built, but work had been started.  There were particular concerns with the lower dam being close to Budapest – affecting the drinking water or safety.  
(e) Once the communist regime fell, they moved to carry out their public pledge of opposing the dams and they indicated to Slovakia that they weren’t going to build the dam and didn’t agree to the upper dam being built in Hungary.  
(f) Hungary wanted to suspend the operation of the treaty.  Slovakia viewed Hungary’s repudiation of the treaty as a breach, and they still wanted to build the dam.  So they built entirely on the Slovakian side, diverting the water into Slovakia, run it through their own dam, and then send it back into the Danube – this was Variant C.  
(g) Hungary thought by terminating the treaty, there would be no basis for the Slovaks to continue the work – Hungary terminated it before Slovakia came up with Variant C.  

ii. Hungary’s actions:

(a) Suspending work

(b) terminating the treaty

iii. Hungary’s Defenses

(a) Necessity – defense to state responsibility

(i) Not a grounds for termination, only invoked to exonerate state from its responsibility for failure to implement treaty

(ii) Hungary argued that it was necessary to suspend the treaty b/c of environmental destruction and evolving norms.    

(a) Court said that it was not enough to get out of the treaty or absolve them of responsibility.  

(b) Countermeasures – defense to state responsibility:  Violation of Slovakia in Articles 15, 19, 20 of the treaty and some general rules, and construction of Variant C was justification for countermeasures
(i) Court:  Only a material breach justifies termination of the treaty, while violation of other international rules may be grounds for countermeasures, but not breach of a treaty.  

(ii) Notification of Hungary of termination was premature – should have entered into negotiations or given more notice

(c) Impossibility of performance – defense to breach of treaty
(i) Hungary argued that essential object of the treaty – an economic joint venture which was consistent with environmental protection and which was operated by the two contracting parties jointly – had permanently disappeared.  

(ii) Requires permanent disappearance or destruction of an object indispensable for the execution of the treaty

(a) Serious financial difficulties are not grounds for impossibility defense

(iii) Impossibility of performance can’t be used when it results from the party’s own breach of an obligation in the treaty

(d) Fundamental change of circumstances – defense to breach of treaty
(i) Political circumstances – fall of communist regime and the barter system between communist countries which allowed for exchange of energy and capital

(a) Economic and political systems were not linked to object and purpose of treaty, so their obligation is not changed

(ii) Diminishing economic viability of the dam

(a) Did not diminish to such an extent that treaty obligations would have radically changed

(b) Progress of environmental knowledge and development of new norms and prescriptions of international environmental law

(iii) Change of circumstances has to be unforeseen – treaty had means to incorporate new environmental norms, so change was not unforeseen and measures in treaty should have been used.

(iv) Existence of change has to constitute essential basis of consent to treaty

iv. Slovakia’s actions

(a) General principle of water use is equitable division and use, so Slovakia broke a fundamental international law.  

v. Slovakia’s arguments:

(a) Actions are prima facie illegal, but legal as a countermeasure against Hungary’s breach

(i) Hungary didn’t forfeit basic legal right to equitable & reasonable sharing of watercourse by terminating treaty

(b) Slovakia was constructing Variant C as means to continue treaty

(i) Agreement was only in context of joint operation and sharing benefits that Hungary agreed to project.  

vi. Whether treaty is still in effect:

(a) There is still a treaty – it still provides a basis for the legal relations between the two countries for the dams on the Danube.  The responsibility to negotiate and decide on incorporation of new environmental norm.  
(b) This gives the non-breaching state control of the remedy of the treaty – the termination can’t be effected unilaterally.  This is similar to specific performance as a remedy for the non-breaching party.  
(c) Treaty can’t be set aside by reciprocal non-compliance b/c this would violate integrity of pacta sunt servanda.  
(d) The only legal structure there is for a basis for negotiations is the treaty, so without the treaty it would be very difficult for them to agree – they need to work out something since they are sharing the river.  The court leaves it open that if they can’t negotiate effective remedies themselves, they can go back to the court.  
(e) They never went back to the ICJ since former communists came back into power and they are both focused on joining EU and provided framework for dealing with dispute.

c) Air Services – Countermeasures reinforced as valid recourse and defense to state responsibility
i. Issue

(a) Important case in development of modern law of countermeasures b/c there was a strong feeling that international law was moving away from countermeasures and instead encouraging negotiation and third-party settlement and this was inconsistent with having countermeasures.    
(b) Countermeasures reflects that tit-for-tat old foreign office model approach, but the new style was peaceful settlement in international community.  

ii. Background

(a) France acts to prevent US carriers from using smaller planes – denies landing to smaller planes.  US complains and says that it is a breach – they are allowed to have a change of gauge in UK.   
(b) Arbitration hasn’t started, but US decides to stop French planes from landing as a countermeasure.  
(c) The US never actually stopped the French planes, but it was a threat.  The US assumed the risk that if they banned the French planes and the treaty did not prevent was France did, then they would be first to breach.  

iii. Ruling 

(a) Tribunal says that France was wrong and that the law of countermeasures allowed the US to act as they did, even imposing countermeasures when they are going to negotiations.  It allows states to use countermeasures as leverages for negotiations – allows this only if there has been a material breach by the other state.  

(b) But tribunal draws a line that once it is in judicial proceedings, the right to impose countermeasures terminates so that parties cannot use threats when adjudication is going on.  This may create perverse incentives against adjudication, or else forces tribunals to act quickly.  

(c) This was between two powerful countries – countermeasures didn’t involve gross inequalities – and the arbitrators themselves were from developed countries.  But powerful states have much more power to act – it exacerbates global inequality.  Developing countries cannot threaten real countermeasures – they can only be on the receiving end – so third world would want to take countermeasures out of the picture.  

d) India v. Nepal – threat of use of force
i. Background

(a) Nepal has to send goods out through India since it is landlocked.

(b) India wants a lot of things from Nepal, especially vis-à-vis China.  They want trade concessions for Indian merchants there.  There is an old treaty about Nepalese access to India using its ports.  
(c) The agreement is running out and India closed down some of the border crossings to force Nepal to make an agreement.  
(d) India is acting as a developed country, threatening smaller countries.  

V. Treaties under US Law
1. US problems with treaties

a) US problem – credible commitments

i. Why should a state make a deal with the US, when Congress can outlaw the treaty, or the US, through their powerful stance, can simply choose to ignore the international agreements.  

ii. Threat that other states may not abide by treaties since they think US will not live up to it.  

iii. This is particularly difficult if performance is sequential – always a real risk of defection by the US.  So the possible gain of cooperation is not realized b/c the US cannot promise to do something as a second performer.  

b) The same type of problem occurs where performance is unverifiable in the short term.  

c) The solution for the US is to apply treaties in domestic law – bring the bargain back into the domestic law system and rely on the domestic law system to control the parts of the gov’t that might be tempted to breach the treaty.  

2. Treaties in US law

a) Ratification required for treaties

i. Treaty is used in Article II of US constitution – an instrument which requires the advice and consent of 2/3 of the US Senate before President can commit US to be bound by it.  

ii. President can make Presidential Executive Agreements, which are called treaties in the international realm, but not in domestic US.

iii. Congressional Executive Agreements are made with agreements of both House and Senate by simple majority, rather than 2/3 majority.  

iv. Can also make other treaties with agreement of 2/3 of Senate.  

b) Treaties are the Supreme Law of the Land:  Article 6 of Supremacy Clause:  
i. Includes treaties as part of the law of the United States – Supreme Law of the land.  

ii. Does not quite make it clear that the constitution is above treaties, but that is a standard assumption now – that treaties and federal statutes are on the same footing.  

iii. If federal statutes and treaties are in conflict, the Supreme court may look at which is later in time (Breard case – Vienna Convention v. Terrorism Statute).  

iv. Effect of Supremacy clause is that federal law prevails over state law.  An international treaty that has effect under the Supremacy clause that conflicts with state law would preempt state law, as far as it was within the fed gov’ts power to make the treaty.

c) Article II:   Who has power to make a treaty:   
i. Assumption that all treaties and agreements covered under Supremacy Clause Article VI

ii. President:  President makes treaties, but does so with the advice and consent of 2/3 of the Senate.

iii. Congressional Executive Agreements –  where house and Senate both vote for it, but doesn’t need president to sign it.  

iv. President Executive Agreement – President relies solely on his own authority to make the treaty.  His constitutional authority as commander in chief of the armed forces (Armistice or Peace agreements) and power to send and make ambassadors (diplomatic agreements)

d) How treaties become executed

i. Human rights and arms control agreements almost always go to the Senate for 2/3 approval

ii. Some people would argue that this is the only constitutional means to make treaties (Made in the USA Foundation v. US)

iii. Trade treaties (NAFTA) go to both House and Senate under simple majority system

iv. Commerce Clause includes interstate and foreign trade – gives power to Congress to regulate trade.  So House and Senate both want power over trade treaties.  

e) Qualifications to treaties being Supreme law of land and limitations to Supremacy Clause

i. Self-executing v. non-self-executing treaties

(a) Judicial Determination that Treaties can only be relied on as rule of decision in land if treaty is self-executing

(b) The Court must take account of non-self-executing treaties in interpreting statutes, resolving questions about executive power, etc.  and is still an international legal obligation – a presumption of statutes not conflicting with a treaty even though treaty is self-executing.  

(c) Still obligation for members of executive branch and legislative to comply with treaty.  The gov’t is still required to act on the terms of the treaty.  

(d) The executing nature of treaty only applies to how the treaty will be treated and applied in court.  

3. Cases
a) Made in the USA Foundation v. US – ways of making treaties

i. The Court said that the Article II formal treaty power was not the only way to make treaties.

ii. Commerce Clause power + Necessary and Proper Clause + Foreign relations power is enough to make NAFTA through a form of Congressional/Executive Agreement.  

iii. Court upheld long-standing practice of the government.  

b) Asakura v. City of Seattle – interpreting treaty as self-executing or non-self-executing
i. City of Seattle has a racist statute of preventing non-citizen pawnbrokers from operating.  The treaty with Japan is held to be self-executing and in direct conflict with the statute, so it was declared invalid.  

ii. Reasons for treaty to be held as self-executing

(a) Reason to make treaty in first place was to promote investment and to enable Americans to function economically in Japan.

(b) The gains from cooperation in the treaty would be lost if a state or sub-state unit was allowed to breach the terms of the treaty.  US needs effective internal control over local entities that would undermine gains from cooperative treaties.  

(c) If the US could not stop Seattle from making its ordinance, then other countries would be very reluctant to enter into such treaties with the US.  

(d) Treaty allows expansion of federal power.  

c) People of Saipan v. US Department of the Interior – interpretation of whether treaty creates private right of action in domestic courts
i. Background

(a) US had entered into a trust territory agreement with Saipan that allowed the US to “promote the economic advancement and self-sufficiency of the inhabitants, and to this end...regulate the use of natural resources and to protect the inhabitants against the loss of their lands and resources.”  
(b) This agreement was supervised only by the Security Council, in which the US has veto power, so the US was effectively supervising itself.  Many other trust territories were supervised by the UN Commission.  
(c) Continental Airlines wanted to develop part of the island, but the islanders and their High Commission were all against it.  The US didn’t really care, so they went ahead with approval.  

ii. Holding:  Strategic trust creates substantive rights for the islanders and the rights are capable of being enforced in domestic US courts.  

(a) It is in US interest to allow access to the courts, so that more countries will allow for agreements like this to be made.  

(b) For courts to rule treaties as non-self-executing would take treaties out of their jurisdiction.  So to expand the court’s power, they may be tempted to view them as self-executing.  

d) Curtiss v. Wright – executive branch has all power over regulation of foreign affairs and can make binding EA w/o Congressional participation
i. Supreme Court took broad view of powers of President to enter into binding agreements.  

ii. Even though constitution doesn’t infer a general constitutional power to the feds, the constitution itself reigned in all of the states and executive branch is now thought to have all power over regulation of foreign affairs.  
iii. Courts will be circumspect in not messing with Presidential foreign affairs powers.  

e) US v. Postal – whether treaty is self-executing/jurisdiction
i. Background

(a) US seized vessel on high seas (sixteen miles v. 12 miles territorial limit) – freedom of navigation and exclusive flag state jurisdiction is the general rule on law of the seas.  
(b) The vessel was shipping narcotics, and this case builds off of a long history of eroding the high seas freedom (slave trade, treaties on narcotics shipping).  
(c) The High Seas treaty of 1958 says that it would be unlawful for the US to board and seize the vessel.

ii. Ruling:  The treaty is not self-executing and it does not apply.

(a) Self-executing treaties may act to deprive the US and its courts of jurisdiction over property and individuals that would otherwise be subject to that jurisdiction.  

iii. Non-self-executing analysis

(a) Intent of parties derived from language of the treaty or circumstances surrounding treaty’s promulgation

(i) Language can be clear in that it requires legislation to be enacted - If it requires money it won’t be self-executing

(ii) Non-self-executing if the treaty involves gov’t actions that only Congress can take – e.g. appropriation of funds

(a) Senate participation should not be undermined because constitutionally they should be part of the confirmation process.  

(b) Look at context of treaty (People v. Saipan)

(c) Purposes of treaty and objectives of creators

(d) Existence of domestic procedures and institutions appropriate for direct implementation

(e) Availability and feasibility of alternative enforcement methods

(f) Immediate and long-range consequences of self-or non-self-execution.  

(g) If treaty creates specific individual rights, it is likely to be self-executing b/c then it may injury people directly.  The more it applies to large entities or corporations, the less it will be self-executing.

(i) Still a big question about whether the Geneva Convention on the laws of war is self-executing.  

(a) 4th Circuit says no – not self-executing.  

(ii) International Human Rights treaties generally not self-executing, and the Senate almost always requires the President to include a reservation when signing that requires Congressional legislation to create rights.  But the courts do not really have to follow this – they can interpret the treaty to create rights.  

(a) If they were self-executing, then the treaties could change rules that would affect the states – states’ rights may be dramatically affected by this.  

iv. Article 6 was generally not understood to defeat US domestic criminal court jurisdiction

(a) Testimony by people promoting High Seas Convention to Senate at that time

(b) The lack of mutuality – some states always require legislation for execution

(c) When other states are manipulating the meaning, then it puts the US at a disadvantage.  

v. Realist view – need to respond to changed circumstances

(a) 1958 treaty is old and narcotics trade is a global problem, so global policy environment has changed and the courts need to give a nudge to that change.

(b) US courts want to try to change that view – upholding a view to push the international community to renegotiate

(c) Empowers US executive to conduct treaties with other countries on anti-narcotic legislation since the US will be doing it anyway.  

f) Missouri v. Holland:  Treaties and states’ rights - Federalism
i. Background

(a) Migratory bird treaty between Canada (UK) and US. States had already decided that the Federal government did not get to make rules on birds. 

(b) US entered into treaty with Canada to Regulate birds.

ii. Missouri’s case

(a) Missouri depended on 10trh amendment - Powers not delegated to fed gov’t belong to the states.

iii. Ruling
(a) Court decided that the treaty wasn’t unconstitutional. Said that it didn’t go against the 10th amendment. Does not decide on a power that is more expressly allocated. 

(b) 10th amendment isn’t enough to resist the use of the treaty power. That is an effort to make it possible for US to make it possible to make an international agreement with Canada. Essentially limits the power of the states under international treaties.

iv. Bricker Amendment – circulated in 1954
(a) Prevent presidents abilities to get into these treaties 
(i) Treaties could not be self-executing – need ratification by Congress
(b) Significant support during McCarthyism and cold war. Suspicion that people who were against racial discrimination would use this policy to work on racist policies in the south.

g) Crosby case – Executive branch has control over foreign policy vis-à-vis the states

i. Background

(a) Massachusetts has an embargo on Burma. US and Euro companies were trading with Burma. 
(b) Regime was flourishing by selling hardwood and other trade in which US companies were participating. 

(c) Mass didn’t want Mass govt. dealing with companies involved in burma in Mass government procurements and so they started an embargo against companies trading with burma. 

ii. Executive Branch has exclusive control over foreign policy

(a) States making foreign policy. Supreme court said absolutely not. 
(b) Washington has taken actions related to Burma. The effort by Mass is trying to do more. We don’t want to hamper federal gov’t. PREEMPTED.   

(c) But fed gov’t also cannot impose limitations on spending power or internal organization of states, so they could not pass a federal law that did what MA was doing.  
(d) Supreme court wants to leave the realm of negotiation to the president. But president shouldn’t have to go to the individual states b/c takes a long time to get the states into line. Might take awhile to repeal rules of the state. 
(e) Also US had made promises not to restrict trade under WTO which US is bound by internationally and the EU was threatening to bring US to panel for restricting rights of EU companies in Massachusetts for eroding past treaty. 
(f) If US couldn’t stop states from making these actions then the US would have trouble enforcing past agreements and making future agreements. 

(g) Favors federal power against state power

h) Reid v. Covert – treaties cannot erode fundamental individual constitutional rights
i. Background

(a) Case where US serviceperson’s spouse killed him and spouse taken to court martial. 
(b) Treaty says that jurisdiction on military bases including service people and dependents to be tried in US military court. 
ii. Issue:

(a) Did that treaty make US citizens lose constitutional rights (to jury trial etc.) because to this treaty?
iii. Ruling

(a) Constitution does extend beyond the boundary of US at least in this context. At least if they are US citizens, the constitution applies to restrict US power against them. If they are not US citizens, less willingness to give constitutional protections outside the US.

(b) NO ERODING FUNDAMENTAL INDIVIDUAL RIGHTS BY THE TREATY POWER. The treaty cannot limit the priority of constitutions. Judiciary has imposed a limit in which you cannot violate rights by treaty.

iv. Ramifications

(a) IN TWO LEVEL GAME. Empowers judiciary and puts limits on president’s treaty-making power.

(b) Missouri v. Holland treats 10th amendment differently then the Reid treats 5th and 6th amendments.

(c) Court more protective of individual rights then of states rights vis-à-vis treaty power. This could change however in the future.

i) Dames & Moore v. Regan – President may conclude EA that extinguish US nationals’ claims against foreign countries
i. Background

(a) Arises out of Iran’s seizure of US hostages, resolved by Algiers accord. 
(b) Individual person or company who wanted claim against Iran in US court was suspended and put to US Iranian claims tribunal in the Hague.

ii. Issues

(a) Restricting presidents right to settle dispute, get hostages out, fix bilateral situation. 
(b) Extent of power granted to president to extinguish claims and settle disputes

iii. Ruling – President may conclude EA
(a) Powers

(i) President’s power is greatest when Congress supports president. 
(ii) At its lowest ebb when there is a dispute between the branches. 
(b) Compensation

(i) If the president wants to extinguish your claim, the US government may have to pay you to do it. 
(ii) If US extinguishes private rights with no other remedy, the country will have to foot the bill, even if claim ultimately would not have been successful.  
(iii) ITNERNALIZE COST TO GOVT. 
VI. Human Rights and International law

A. Treaties

1. UN Human Rights 

a) UN Charter 55 & 56

i. 55:  “universal respect for, and observance of, human rights and fundamental freedoms for all w/o distinction of race, sex, language, or religion.”

(a) Does not confer international rights on individuals, but only benefits.    US says too vague to create any private right of action.  
ii. 56:  “Members pledge themselves to take join and separate action in coop with the Organization for achievement of 55”

(a) pledge, not duty

(b) Vagueness leaves wide discretion to states about means

(c) State which moved backwards wrt human rights would have violated 56 (South Africa, in Namibia case)

iii. Commission on Human Rights was established in 1946 to draft treaties implementing articles 55 & 56.

iv. US has found that they are not self-executing and do not confer any rights on individuals.

b) Universal Declaration (1948)
c) Drafted on civil and political rights and economic and social rights (primarily promoted by communist countries)

d) International Covenant on Civil and Political Rights (1966)
i. Rights:  Right of self-determination, Right of all peoples to freely dispose of their natural wealth and resources, Article 27 – protecting ethnic, religions, and linguistic minorities “shall not be denied the right in community with the other members of their own group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.”  (Lovelace v. Canada)

ii. Enforcement:  

(a) Establishes Human Rights Commission, but only compulsory mechanism is a reporting system.   States may optionally allow other states to bring complaint against them before Committee, but both states must consent and local remedies must first be exhausted.  Lacks teeth – can only lead to conciliation and no binding decisions.  

iii. Reservations

(a) Many states have entered reservations, which undermine enforcement.  

e) Optional protocol to Civil and Political Covenant

i. Provides for individual petitions, but all that Human Rights Committee can do is call upon state concerned for explanations and make recommendations

ii. Only 81 states party (1996)

f) International Covenant on Economic, Social, and Cultural Rights (1966)
i. Rights: Right of self-determination, economic, cultural, and social rights from Universal Declaration.

ii. Limitations – legal obligations much less precise and demanding than those in Civil and Political Rights – Article 2 only requires states to “take steps to maximum of its available resources...with a view to achieving progressively” the rights.  

iii. Enforcement:

(a) Only a Reporting system - Review of compliance is limited to review of state reports by the Economic and Social Council.  

g) Regional Conventions

i. European Convention for Protection of Human Rights and Fundamental Freedoms (1953)

(a) Covers much of Universal Declaration, but goes further on right to sanctity of property.

(b) Enforcement:  Allows for “In time of war or other public emergency threatening the life of the nation any...party may take measures derogating from its obligations under this Convention.”  

h) Agencies involved:  ILO, UNESCO have also developed human rights law.  

2. Differences in Human Rights Treaties

a) Form of reciprocity on international human rights treaty is not really a goal in which the foreign state is very interested – the forum is a traditional foreign office forum, but the purpose is not really a traditional foreign office interest.  

i. The US may want more liberal democratic states that preserve human rights for American investments and investors.  

ii. There are these kinds of reasons for making human rights treaties, so it is not purely self-binding.  But they still don’t explain a lot of what is in human rights treaties.  

b) Human rights treaties assert the right of the individual against the state as opposed to the state, so states don’t have a strong interest in enforcing the treaties.  

3. Measures of enforcing

a) One way of enforcing it has been to require states to internalize the law – enforce the treaty domestically.  

i. The ECJ has done this – forcing states to adopt European Convention of Human Rights.

b) People will use other states’ courts.  One example of this is the Alien Torts Claims Acts – against corporations, individuals, and terrorist states (lose their immunity).  

c) Incorporation by Custom 

(a) Filartega:  freedom from torture was part of customary international law

d) Setting up international committees to enforce - the Human Rights Committee interprets reservations, was set up by ICCPR in 1966.  Does not represent states, but are instead experts serving parties to the treaty.

4. Powers of UN Human Rights Committee

a) Committee has a general power that each state party to the committee has to make a report to the committee every 5 years about the state of human rights and their compliance with the treaty.

b) Can also issue general comments about the interpretation of the treaty

c) There is an optional clause in the treaty in which states can agree to make claims about another state, but this doesn’t really happen since states don’t want to complain – the committee can take these complaints.

d) Individuals can complain about their own state, but only if the state itself is a party of the treaty and to the First Optional Protocol (about 100 party to both)

B. Fundamental Human Rights

1. Differences in levels of human rights

a) First generation:  civil and political rights

b) Second generation: Social and economic welfare benefit rights from the state (right to work, right to education)

i. Enforcement difficult b/c it requires the allocation of funds and resources by the state to accomplish.  

c) Third generation: Right to peace, right to self-determination, common heritage of mankind principle, right to development, minority rights, right to clean environment.  

i. No special enforcement mechanisms available aside from inter-state relations

2. Self-determination
a) Definition

i. The right of people living in a territory to determine the political and legal status of that territory 

ii. Recognized in some ways as basic principle – ius cogens

iii. Article 19 of ILC Draft Articles on State Responsibility describes an international crime as a serious breach...of essential importance for safeguarding the right of self-det of peoples...

iv. East Timor – ICJ described self-det as an obligation erga omnes, but w/o further explanation

b) Treaties

i. UN Charter Article 1(2), 55, 73 and 76(b)

(a) 1(2): Purpose of Charter is promotion of equal rights and self-determination of peoples

(b) Article 55: UN promotes solutiosn to international economic, social, health, and related problems with a view to creating stability and friendly relations amongst nationals “based on the respect for the principle of equal rights and self-determination of peoples.”

(c) Article 73:  Governs UN members assuming responsibility for the administration of non-self-governing territories.  Have to assist in development of self-government through establishment of free political institutions.

(d) Article 76(b)

(i) Chapter XII:  basic objective of international trusteeship system for trust territories after WWII was to promote “progressive self-gov’t or independence as may be appropriate to the particular circumstances of each territory and its peoples and freely expressed wishes of peoples concerned.”  

ii. UN Charter Lacks concrete definition

(a) Does not define what is a ‘people’ entitled to self-det

(i) Objective element is ethnic group linked by some common history through language religion, or territory

(ii) Subjective element is group’s own identification of itself as a people – desiring to live together and uphold common traditions

(b) Does not specify legal consequences

(i) No agreement on right of peoples to secede from already existing states.

(ii) Used for de-colonization.

(iii) Was originally linked to equal rights of states (not individuals) in terms of protecting people of one state against another.  Didn’t include right for dependent peoples to be independent.

(c) The actual practice refers to people in more of a geographical way, determining units of self-determination. 

iii. Other documents

(a) Declaration on the Granting of Independence to Colonial Countries

(b) Human Rights – ICCPR (1966) and International Covenant on Economic, Social and Cultural Rights (1976)

(i) Article I:  All peoples have the right of self-determination.  By virtue of that right they freely determine their political status...the States parties, including those having responsibility for the administration of non-self-governing and trust territories, shall promote the realization of the right of self-det...

c) Methods of self-determination

i. Creation of a sovereign and independent state

ii. Free association or integration with another state

iii.  Choice of any other political status freely accepted by the people

d) Units of Self-determination

i. Mandates and Trust territories

(a) Mandates – the League of Nations made compacts with certain countries that they were going to administer the territory on behalf of the international community.  South Africa administered West Africa.  before the Second WW.  Some of these were just proxies for colonies.

(b) Trust territories - Portugal administered East Timor.  There was very careful UN supervision of the trust territories and the UN had a Trusteeship Council to administer them.  This was to avoid the abuses that had been present in the Mandate system.    

(c) Strategic Trust - The strategic trust in the Pacific was Micronesia – the US was in control and was supervised only by the Security Council.  The strategic part was that it was close to Japan and China, so the US wanted to use it for military purposes.  

ii. Non self-governing territories

(a) mandates and trusts were for people who had lost the war, but the non self-governing territories were for States which had won the war.  The States in control had to report to the General Assembly and required the colonial powers to create a system where the country could eventually vote on their own future.  Some decided to stay part of the colonial gov’t, but others voted for independence.  

(b) Territories that had been grossly mal-administered – Gross Failure of Sovereignty – difficult to categorize these, since so many states had been mal-administered – doesn’t want to see that degree of disorder for administering states.  The main reason for this category was Bangladesh, which was divided geographically from Pakistan by a piece of India.  India intervened and sent an army, which created a separate state from Pakistan.  The justification for allowing India to break of Bangladesh from Pakistan was that Pakistan had administered Bangladesh so poorly that it was justified to allow India to break off the country.  The other example of this Eritrea breaking off from Ethiopia in the 1990s.  

iii. Agreement – Eritrea could be viewed as a case of agreement as well.  

iv. Highest level units within a disintegrating federation have the right to self-determination

(a) This arose from the problem of what to do with the new countries that had previously been part of the Soviet confederation.  The political rule in these countries was collapsing and then there was pressure to break up the states.   What should the UN do with this – Yugoslavia resulted in a huge number of people being killed.  

(b) The international response to this was that if a federation was disintegrating, then the highest level within the confederation would have a right of self-determination if the federation was already disintegrating.  Under this theory, Slovenia had a right to determination, but Kosovo not, b/c Kosovo was a part of Serbia, even though it was 90% ethnic Albanian and not Serb.  

v. Reasserting prior sovereignty.  An example of this is Lithuania, Latvia, and Estonia. 

e) When and how is self-determination determined?  What are the forces at issue?

i. Key thing to note is that a lot of states place emphasis on objective criteria… recognition not purely will by the state… but also on objective criteria. Having an effective govt that has control of all or most of territory involved in a stable way. Would not recognize Palestinian since there is no effective control of territory. Hesitancy then to bring them into that part of the international legal system. 

ii. (When states have lost control of territory like Congo and Colombia) recognition of states is very difficult and on the contrary Derecognition of a state is very rare. 

iii. States have hesitated to use recognition as the form of creation of a state that doesn’t exist. Some states recognize the Palestinian state. Some states recognize Western Sahara. The regime privileges order. 

iv. Recognizing a state is different from recognizing government. State is recognizing people, border etc. Like Cambodia… always legally a state, but there was a period when it didn’t have a government. Some states have stopped recognizing governments… etc.

v. Actio popularis – anyone can bring an action – global busybody – let anyone bring a case to court. So far, international law hasn’t gone so far. 

f) How would the ICJ decide who has right?

i. Empower a group of actors to resolve these hard cases. Have states recognize other entities that are states. Who represents a group that says that they are a people. Recognition done collectively in the UN. Called them national liberation movements NLMs. (happened with Namibian group) Organized collective recognition. 

ii. East Timor treated in a similar way internationally though not through the UN. A body like the ICJ will tend to follow the international recognition practices. 

iii. No amicus briefs, ICJ is listening to community disputes without taking into account community views. How to decide who is qualified…. Expertise – groups that really know about it. Groups with a special interest in this or an obvious legal interest in this. East timorese do have a legal interest. Attractive thing about limited system is that you know that those who can speak, who is representing them. Transnational civil society could be enormous. 

iv. Another state could have tried to get involved. But they would need standing. States who believe that they are affected can apply to intervene. Often they are allowed in. Don’t become full parties but they do have procedural standing… mainly aimed as allowing states to defend their own interests. 

v. The east timorese could go to political actors to try and get court to take notice. Use general assembly. But they still try and get the state to take notice. None of this is very satisfactory. 

g) Institutions as endogenous v. exogenous

i. Institutions are endogenous to the real things that matter (institutions reflect interests of the powerful.)

ii. Opposite view is that Institutions are exogenous (make a difference) transforms outcomes outside of the interests of the powerful. In a word, creates a new actor. (US afraid that prosecutor in the ICC will be an exogenous actor) 

h) Recognition of states

i. Who represents a group that says that they are a people?

ii. Recognition done collectively in the UN. 

(a) Called them national liberation movements NLMs. (happened with Namibian group) Organized collective recognition. 

(b) East Timor treated in a similar way internationally though not through the UN. 

iii. A body like the ICJ will tend to follow the international recognition practices. 

iv. Key thing to note is that a lot of states place emphasis on objective criteria… recognition not purely will by the state… but also on objective criteria. 

(a) Having an effective govt that has control of all or most of territory involved in a stable way. 

(b) Would not recognize Palastinian since there is no effective ccontrol of territory. Hesitancy then to bring them into that part of the international legal system. 

(c) (When states have lost control of territory like Congo and Colombia) recognition of states is very difficult and on the contrary Derecognition of a state is very rare. 

(d) States have hesitated to use recognition as the form of creation of a state that doesn’t exist. Some states recognize the Palestinian state. Some states recognize Western Sahara. Privilige order. 

v. Recognizing a state is different from recognizing government. State is recognizing people, border etc. 

(a) Like Cambodia… always legally a state, but there was a period when it didn’t have a government. 

(b) Some states have stopped recognizing governments… etc
3. Civil and Political Rights

a) Defined under international Covenant

4. Economic, Social, and Cultural Rights

a) Defined under international Covenant

5. Prohibition of Slavery – jus cogens principle

a) Early development – 1800s & Slavery Convention of 1926 and the protocol amending that convention.  I

6. Genocide

a) 1948 Covention on the Prevention and Punishment of the Crime of Genocide was adopted by GA in response to Holocaust.

b) Genocide is punishable under international law – Covnention on the Prevention and Punishment of the Crime of Genocide.

i. Definition:  Art 2 acts “committed with the intent to destroy, in whole or in part, a nationa,l ethnical, racial, or religions group, as such.” 

ii. Prohibited acts include killing members of the group, inflicting serious mental or boidly harm, living conditions intended to destroy group, forced birth control, forced transfer of children.

iii. Universal crime punishable by any state and jurisdiction is left to domestic tribunal or ICC.   

7. Crimes against Humanity

a) Nuremburg Tribunal was established after WWII to punish Nazis and charged them with crimes against humanity.

b) Defined as murder, extermination, enslavement, deportation, other inhumane acts, persecutiosn based on political, racial, or religious ground.

8. Prohibitions on discrimination

a) Racial Discrimination

i. International Convention on the Elimination of All Forms of Racial Discrimination (1966)

(a) Definition: Any distinction exclusion, restriction or preference based on race, color, descent of national or ethnic origin which has purpose or effect of nullifying or impairing recognition, enjoyment or exercise or fundamental human rights or freedoms.”

ii. International Convention on Suppression and Punishment of Crime of Apartheid (1974)

b) Sexual Discrimination

i. Convention on Elimination of All Forms of Discrimination Against Women (1981)

c) Religious Discrimination – UN GA Resolution (1981)

9. Freedom from Torture

a) Convention Against Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment (1987)

i. Definition:  “any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed....when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.”

ii. Committee Against Torture monitors compliance, and with state consent, can hear individual complaints.  Can also initiate inquiries.

10. Rights of Refugees

11. New Rights

a) 1989 Convention on Rights of the Child (in force since 1990)

b) UN Declaration of Principles on Human Rights and the Environment (1994 proposal)

c) Restatement 702:  Says that human rights have evolved into customary law – genocide, slavery, state sponsored murder or disappearance of individuals, torture, prolonged arbitrary detention, systematic racial discrimination...”

C. Reservations to Human Rights Treaties

1. Rules

a) General body of international law about reservations to treaties – applies regardless of what type of treaty it is.  

b) Articles 19 – 23 of Vienna Convention, but it is not so clear that this is a full list.

c) ILC is trying to produce a large statement about reservations in the form of guidelines/practice.  

2. Application  

a) Treaty itself can govern rules

i. The treaty itself can control if reservations are allowed or not. 

(a) 1982 Law of the Sea Treaty is one example – no reservations were allowed.  The Treaty was a package deal about the law of the sea – codifying past law and practices with many compromises and you could only get those results by not allowing reservations.  

ii. The treaty can also specify that reservations are allowed, which forecloses objections to reservations.  

b) Vienna Convention on Law of Treaties
i. Article 19 - Formulation

(a) Default rule is that you can make a reservation unless the reservation would be contrary to the object and purpose of the treaty.

ii. Article 20 – Acceptance or objection to reservation

(a) Does not require acceptance unless treaty provides for it.

(b) Acceptance is presumed unless there is an objection within 12 months. 

(c) Objection does preclude the entry into force 

iii. Article 21 – Legal effects of reservations and of objections

(a) If one state makes a reservation and another state accepts it, the state that makes the reservation can accept it, but the reservation is reciprocal – states can invoke other state’s reservations as against that state when dealing with something the reservation covers.  The basic structure is opposability – has to be analyzed as a series of bilateral relations which depend on existence or not of reservations.  

(b) Objections mean that the terms of the treaty which apply to the reservations don’t apply between the reserving state and the objecting state.  

iv. What if reservation is contrary to the object and purposes of the treaty?

(a) E.g. Islamic states rejecting the Rights of Women treaty so long as it’s not compatible with sharia.

(b) Genocide case – adopts this object and purposes test.  Became the general test for reservations.

3. Decision process to determine whether or not reservations allowed
a) UN Depository and Reservations to the Genocide Treaty

i. Concludes that it will not be the depository’s job to decide whether reservations are ok or not.  
ii. ICJ says that they just accept it and pass it on to the other states and that there will be a decentralized process of the other states deciding whether it meets object and purpose.  

b) Reasoning – reservations not allowed

i. Formulation of higher law – common law – should be deeper and there should not be reservations allowed that are contrary to the object and purpose.  

ii. The two different ideas behind the fact that treaties reflect compromises as to which certain states have deep problems with – the need to find consensus and get states to sign – and trying to hold the treaty to a higher ideal.

iii. Rights in the human rights treaty are individual rights, not state’s rights, so to allow state’s to take away individual rights doesn’t fit with the purpose of the treaty.  

4. Senate reservations to the International Civil and Political Rights Treaty

a) Article 20 criminalizes inciting racial hatred, but it is not legal for the US to do this since the US constitution First Amendment protects some amount of hate speech.  

b) Article 10 and 14 – US reserves the right to execute juveniles (16 or 17) and considers them as adults in some respects.

c) Article 7 - prohibits cruel and unusual punishment to the extent wherever that floating marker is in their internal jurisprudence – 5th, 8th, and 14th amendments control.  

d) They were willing to ratify the covenant, but only to the extent that they didn’t have to change the constitution or state or federal law.

e) Even though the US has made reservations, it still puts a marker in place that human rights will not backslide.  

f) The Committee didn’t like this b/c they felt it was too far off the mark from the original covenant.  Human Rights committee is said that this treaty is not a bilateral relation between states, but the committee is in fact the organization that enforces the treaty – understand that rule as extending to rule on reservations.  The Committee claims the power to decide whether reservations are valid.  

g) US says that the committee doesn’t have the general power to make rulings – they are not a judicial body.  

h) But the committee says that if there is a reservation, the reservation is struck out and then treated as if they had made no reservation – they would be bound by the full extent to the treaty.  The US says that it might be that the state is not bound at all, but it wouldn’t be that they would be bound by the full terms.  

i) Current situation

i. UN - There is a special rappoport right now saying that human rights are special – that you can’t have reservations.  

ii. ILC – saying that there are no special rules for human rights – that general international law governs.  

D. Derogation from Human Rights Treaties

1. Definition:  

a) Derogation is deviation from the obligations in the treaties due to circumstances – natural calamity or states of emergency from civil war, war, or terrorist activities.  

2. Applicability

a) Human Rights treaties all include a derogations clause and those clauses enable the state to give notice that it faces a state of emergency (with a threshold defined in treaty) and give notice as to which articles of the Convention they are not able to apply in full and sometimes what specifically they will be doing to infringe them.

3. Purpose

a) The purpose is to provide external supervision to avoid risk of abuse as well as permitting gov’ts to respond to extraordinary circumstances.

4. Non-derogatable provisions

a) There are some provisions which are non-derogatable – like the provisions which are not capable of having reservations.  The arguments against derogation are that they are so fundamental that the state cannot be infringing them – right to life, freedom from torture, etc. 

b) This gives a priority to human rights over state survival and sovereignty – protection of the human person is more important than the state.   

c) Example of non-reasonable purpose for derogation is imprisoning people for a civil debt.

5. Interpretation

a) Articles 31 and 32 of Vienna Convention

b) If a judicial body feels itself to be part of a system then it is trying to carry forth veins of that system rather than faithfully executing text of treaty (EUCHR trying to bring forward European understanding of Human Rights or just interpreting the 1952 Treaty of Rome and what the parties’ intentions were)

E. Cases

1. Lovelace v. Canada – Civil and Political Rights (right to access to native culture and community)
a) Background

i. She is a native Indian married to a non-Indian man, but under Canadian law that means that she loses her ties to her tribe – she lost her right to live on the reservation b/c she married a non-Indian man.  
ii. This did not affect men, since Indian men could marry non-Indian women and still live on the reservation.  But women were expected to move to the domicile of their husbands.  
iii. Lovelace got divorced and wanted to move back to the reservation.  

b) Committee ruling

i. Civil and Political Rights violated

(a) The committee finds that her rights as a member of a minority had been violated – to belong to her tribe and have access to her native culture and community.  
(b) What is interesting is that the band of Indians actually wanted to keep her out of the reservation, but it was largely an action against the band as well.  They were not party to the case, but she wanted the right to come back.  

ii. Why doesn’t the committee make the ruling based on gender discrimination

(a) A technical procedural reason for this may have been that the Covenant was not in effect for Canada until after the state conduct had occurred.  

(b) Discrimination only operates against comparators, so if the only comparison was gender, then Canada could change the law to exclude men from moving back to the reservation as well.  

(c) They also wanted to narrow their ruling to her particular circumstances – rather than a broad category to all gender discrimination laws.  Then all of these women who were kicked off the reservations in Canada would have the right to go back.  There were a number of women’s groups trying to change this. 

(d) Institutionally, the Committee may have wanted a limited ruling so that they don’t overstep their boundaries.  The Human Rights Committees don’t have the power to provide housing or opportunities for people on the reservations – they wanted to be careful to limit their ruling.   

iii. Self-determination under the Protocol

(a) A lot of people wanted the right of self-determination, but under the Optional Protocol there was no general right of self-determination within a country – the right is the right of the people, but the power under the Protocol is the right of the individuals.  An individual can’t act in the name of the people, so an Article I claim can’t be made.  But self-determination is under the protocol.  

(b) The Committee might be thinking that the right of self-determination would extend to bands to determine their own membership.  They might think that they want the bands to determine this for themselves, so they might be tacitly upholding this value in the covenant.  

iv. Impact of ruling

(a) Canada took this case to force the Indian bands to rewrite their membership rules – they did force people to come back.  It created a lot of worry – bringing in men who would change the economic structure and control.  The committee leaves the argument for another day, but they also give a right to culture – take seriously the situation of these groups which isn’t reducible to ordinary norms of discrimination.  

(b) It was also women shedding their Indian status as a form of degradation – it was a high cultural status.  It was also a structuring as a relationship between Indians and whites, but it was internalized in their communities.  

(c) The dynamic is how to move from global to local – how to impose human rights at the local level – have to look deeper into the politics and history.  

(d) There was a case in England where women who married foreigners could not confer her nationality on her husband – men could bring wives, but women couldn’t bring husbands.  The UK then changed the law to prevent men from bringing their wives.  

2. Brogan case – Derogation from Human Rights Treaties
a) Background

i. UK gov’t was force perceived as being on the side of the majority Protestant community, although increasingly people thought that it was not wedded to the Protestant cause but instead just trying to stabilize the country.   
ii. The strategy of the IRA was to attack British troops or general civilians and over this long period over 2,000 people were killed.  
iii. The UK responded with a variety of anti-terrorist measures, including ability to detain people for 7 days without trial and without access to counsel, targeted assassinations of terrorists abroad (suspicion of having happened in Gilbraltar), eliminating trash cans in London, some claims of light torture (sleep deprivation, blindfolding people and making them stand against walls – resulted in case of Ireland v. UK and violation of Article 3 of Convention on HR – not torture, but fit within overall category of torture and degrading punishment),  terminated jury trial system (all bench trials – concern was that juries were tampered with),  abolished right to silence (allowed court to draw inferences by silence), adopted shoot to kill policy at checkpoints.

b) Holding

i. Breach of Article 5 to hold people without bringing them before a judge.  7 days is too long.  

c) Reasoning

i. Have to maintain a balance between common defense and individual rights and see if the balance struck complies with the overall object and purpose of EUHR treaty.

ii. Existence of purpose must be considered independently of its achievement

iii. Assessment of promptness in Article 5 needs to be made in light of object and purpose of Article 5

iv. Right embodied is to be free from interference with liberty – guard against arbitrary exercise of state power

v. Promptness and French word “aussitot” in Article 5 clearly distinguished from second part of paragraph 3 of 5-3 of “reasonable time” and from paragrpha 4 of 5-4 “speedily”

vi. The meaning of prompt is informed by the French text with “aussitot”, which means immediate.  

d) Dissent

i. Margin of appreciation to gov’t should be allowed
(a) States should be afforded margin of appreciation and that inherent in whole Convention is search for fair balance.  States should be given deference in determining this balance.  

(b) Institutional role is not to substitute for the gov’t judgments – only to decide when the gov’t has crossed the line of what is permissible. Gov’ts should be free to choose ways and means to combat terrorism

(c) The court is not a local court sensitive to local concerns – local courts and gov’ts can better determine what the needs are – the EUCHR is only marginally able to determine what is needed so its role should be circumscribed.  

(d) Margin of appreciation is first used when determining if gov’ts have right to derogate in a certain situation.  

(e) UK gov’t should be entitled to greater deference b/c it is a gov’t familiar with democracy and have long-established tradition of democracy.  

(f) This is used in freedom of speech cases – margin of appreciation granted to gov’t to determine when circumstances exist that necessitate restriction of freedom of speech.  That margin is narrower for freedom of speech than it is for derogation.  

ii. Some measure of executive control and protection afforded

(a) There is some executive and parliamentary control over the police and the process affording protection to individuals.

iii. Terrorism requires additional police powers

(a) Terrorism is different than normal police powers – the threat is much greater and terrorism itself is a negation of the purpose of the treaty.  

iv. Right to liberty and security doesn’t belong to small core of rights from which no derogation is permitted.  

e) Is there a margin of appreciation allowed in Article 5 of EUCHR?

i. Not a general right subject to freedom of limitations – don’t have the same lexical structures as Article 10 or 8, where there are grounds for limitation of the right.  So the court is hesitant for saying that there is a margin.  

ii. Human rights committee generally does not accept the idea of a margin of appreciation – they try to frame their views in terms of interpreting a standard (Lovelace) and then second-guessing that standard.

iii. Tension from human rights point of view – whether to uphold a standard or determine what the margin is.

f) Why do they allow a margin in EUCHR when the global system doesn’t?

i. Assumption that the European community has a more common understanding of human rights – possible opt-out situations are much more extreme.  Globally diverse body would mean that margins would be so broad that you couldn’t function as a human rights body.

ii. The decisions in the court really are honored, whereas in the other bodies they aren’t necessarily honored (some exceptions in Turkey and Russia).  

iii. Judgments are binding and precedent is used in other systems.

iv. Doesn’t want to be too intrusive since it is sensitive to the fact that it is really operating in the system.

v. The Human Rights Committee is not legally binding – views given about the Convention but don’t themselves establish an authoritative interpretation which is legally binding.  Many gov’ts do not honor the judgments.   This is standing more for normative assertions, rather than knowing that it will really issue operative decisions.  

g) Follow up

i. UK Derogation notice – after September 11 says that they will have to hold people for more than 7 days without a view towards deportation.  

ii. Brannigann v. McBride – IRA suspect challenges detention.  Ct says derogation is fair and in proportion to threat, reaction to emergency. 

3. US and Guantanemo Bay – No Derogation from Civil & Pol. Rights Covenant

a) No derogation filed by US

i. US has not filed a derogation under ICCPR, even though holding people at Guantanemo without charges, suspension of habeaus corpus.

ii. Doesn’t want to conceded that this is a violation of the ICCPR at all – have more rights under terrorism – the Convention stretches when there is terrorism.

iii. May also be consequences of omitting that there is a violation, even though law is not self-executing under US law.

iv. It’s possible that it could be charged in a third country – gov’ts could be forced to complain.

b) Abbassi v. Foreign Minister of the UK

i. Being held at Guantanemo whose family brought a case in the UK courts saying that British gov’t has responsibility to bring  dipolomatic protection complaint for him since there is an international wrong (no access to counsel, no charges being filed) and he is a British citizen.  

ii. Surprising decision since it’s appears to violate sovereign criminal law, but this was allowed since the UK published a pamphlet with the rights of citizens.  UK has sent consular to see him, so they said that it was enough.  

iii. UK very critical of lack of review in US courts of detentions done at Guantanemo and lack of habeaus corpus – Supreme Court just accepted a case to determine if they have jurisdiction to hear cases.  

4. Toonen v. Australia (1994) – Criminalization of homosexual conduct and Article 17 – Right to freedom from arbitrariness
a) Background

i. Australia is a federal system, and the states have the autonomy to determine some elements of the criminal code – what things can be criminalized.

ii. There were issues of federalism involved, although the gov’t could have arguably overridden the Tasmanian criminal code to strike down the codes criminalizing homosexual conduct.

iii. So Toonen brought the case before the Human Rights Committee because there were no local remedies (although it could have been done through the legislative process).

b) Reasoning – 
i. General Australian acceptance that sexual orientation discrimination is wrong – it is decriminalized in all other parts of Australia.  They don’t try to show that there is a body of global practice, but just focus on Australia.  

ii. Although the code is not enforced, there is no guarantee that actions be brought in future

iii. Article 17 is a guard against arbitrariness – that interference with privacy and liberty should only be justified by the objective of the law and reasonableness in the circumstances and the measure should be  proportional to ends sought. 

iv. Not reasonable:

(a) Does not stop spread of AIDS, since no link has been shown between prohibition and stop of spread of AIDS

(b) Moral issues are not exclusively domestic – this would exclude too many cases

(c) If it is not enforced in Tasmania, then it is not essential to the protection of morals in Tasmania

v. International legal personality belongs to Australia as a state, not Tasmania.  
(a) Australian gov’t supports Toonen, so both sides are arguing that law is wrong – Tasmania has no legal standing and Australia sold out the state.  
(b) So this is really a domestic struggle and the federal gov’t is using an external body to put pressure on Tasmania to win the battle.  

5. Bankovic – Bombing by NATO of TV station during Serbia war, right to life
a) Background

i. Goes to the breach of HR Treaties.  NATO is at war with Serbia b/c Serbia has been expelling Albanians from Kosovo and destroying their property and killing many of the liberation leaders.  NATO started bombing Serbia in 1999 and forced FRT to retreat and established other gov’t.  
ii. During the bombing, NATO bombed the radio and television station b/c they were bombing propaganda in favor of Milosevic, as well as possibly sending code signals to his forces.  They killed 16 people in the station and the families of the people brought the case in EUCHR – breach of human rights.  

b) Ruling

i. No case b/c although the British did it and are bound by ECHR, they did it outside of their territory and so the Convention doesn’t apply, so the Court doesn’t have jurisdiction.  
ii. This is a big question for human rights – can states be held responsible for anti-terrorism steps it takes outside its jurisdiction?

c) Reasoning

i. If there had been real control of the situation – i.e. if British troops had been on the ground – then it may have applied – not much control.  

ii. Britain controlled the environment and decided on where they dropped the bombs – so they did have some control.  

iii. If you strongly allow prosecution, then you may discourage any intervention in human rights violations.  

iv. But once you bring in extraterritorial actions, then you bring in complicity questions – should the US be responsible for killings executed by the Northern Alliance in Afghanistan.  The laws of war usually apply, but it becomes more difficult when gov’ts argue that the laws of war don’t apply.  

v. Strong rationale for decision on state intent – did they really intend the HR Convention to apply outside their territory?

6. Turkish Rafah case

a) Issue

i. What if you get a case where a political party is trying to get elected in democratic election, but who are planning to demolish the democracy?  
ii. What if their policies are to abolish any opposition parties?

b) Court ruling

i. Gives Turkey a wide margin of appreciation.  

ii. Islamic doctrines are not compatible with ECHR and Muslim states need to get in line with secular human rights against Islamic tenets.  

VII. International Criminal Jurisdiction
A. Jurisdiction
1. Definition of Jurisdiction
a) Can simply mean territory – not to take child out of jurisdiction of court

b) Domestic jurisdiction (as in UN Charter) has specialized meaning.

c) Usual definition – powers exercised by a state over persons, property, or events.  

i. Legislative or prescription jurisdiction:  Powers could be powers to legislate

ii. Judicial or Adjudicative Jurisdiction

iii. Enforcement Jurisdiction:  Powers to enforce/police by the executive (physical interference, arrest, detention, seizure of property)

(a) Could be that court has power to adjudicate crime of person who escaped country, but not enforcement jurisdiction to go and arrest him in another country.  

d) Violations

i. If national court doesn’t have jurisdiction over person, the person may make an international claim and it is no excuse for the D state to claim that exercise of juris was lawful under domestic law or that trial was fair and just.  

ii. No requirements imposing jurisdiction, just possibilities

iii. No limitations on civil case jurisdiction – only criminal cases

2. Territorial Sovereignty

a) Sovereignty implied independence – right to exercise, to the exclusion of any other state, the functions of the state.

b) Examples of Territorial Infringements:  Rainbow Warrior, Eichman kidnapping (Nazi agent put on trial by Israel), Alvarez-Machain; 

c) Violations generally constitute violations of principles of territorial intergretiy and non-intervention.  No state has the right to infringe territorial integrity of another state in order to apprehend a criminal, even if suspect charged with international crime (Manuel Noriega)  

3. Types of Criminal Jurisdiction of National Courts

a) Territorial Principle

i. Every state claims jurisdiction over crimes committed in its own territory, even by foreigners.  

ii. If criminal act begins in one state and ends in another, then both states have juris.

(a) Subjective territorial – where act has commenced

(b) Objective territorial (or effects doctrine) – where act is completed

b) Nationality Principle

i. Whether a person has nationality of a particular state is determined by municipal law of that state.

ii. Active Nationality Principle

(a) State may prosecute its nationals for crimes committed anywhere in the world.

(b) Universally accepted – UK and US both accept it.

(c) Third Restatement:  State may exercise jurisdiction through its courts, but US courts can only adjudicate if person violated US law.    

iii. Passive Nationality

(a) Mexico, Brasil, and Italy claim criminal juris to try alien for crimes committed abroad affecting one of their nationals.

(i) Cutting – Mexico court assumed criminal juris over Amer citizen for publication of defamatory article in TX newspaper.  

(b) US and UK have consistently opposed principle, arguing that mere fact that crime was committed against national does not mean that state interests have been affected.  

(c) But if state where act is committed is not willing to prosecute, then perhaps foreign state has interest in protecting and getting justice for its citizens.  

(d) US and 3rd restatement has recently recognized passive nationality for terrorist acts or other organized attacks.  

c) Protective Principle

i. Allow state to punish acts prejudicial to its security, even when they are committed by foreigners abroad (plots to overthrow gov’t, forging currency, espionage, etc.)

ii. Danger of interpreting security too broadly – fatwa by Iran against Rushdie for Satanic Verses

iii. Not to be confused w/ diplomatic protection – right of state to intervene and behalf of its national

d) Universality Principle

i. Claim of juris over all crimes, including all crimes committed by foreigners abroad.

ii. Normally forbidden, but allowed for certain acts which threaten international community as a whole and which are criminal in all countries (war crimes, piracy, hijacking, and international terrorism).

(a) US claims universal for:  piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, certain terrorist.  

(b) 3rd Restatement: makes these crimes universal under customary law.  

(c) International Convention against Apartheid and Convention Against Torture made these crimes basis for universal juris, but agreements only apply to states party to them.  SO HOW CAN THEY BE UNIVERSAL?????

iii. ICJ declined to discuss validity of universal juris in Lotus case. 

iv. Problems

(a) Dealt with by treaties wrt crimes of int’l concern, like war crimes, of WWII.  

(i) 1949 Geneva Convention obliges parties to punish persons guilty of war crimes and crimes against humanity.  

(ii) But general special tribunals are set up to punish those guilty, rather than employing national courts of foreign country – generally not reflection of universality principal.  

(b) Conventions create a legal obligation to prosecute or extradite, and thereby confer juris.  But how can such treaties, which apply only to parties, create universal juris???

v. Human Rights cases

(a) Pena Irala – for purposes of civil liability, torturer has become hostis humani generic – an enemy of mankind.  Torture under guise of official authority, even if not directly attributable to gov’t, is violation of int’l law and torturers in US might be sued in American Court, regardless of where act occurred.  ( Torture is a universal crime
(b) Siderman – US court awarded family damages for torture claim by Argentinean state, but District Court va ated claim under FSIA.  1992 Court of Appeals reversed decision and said that juris existed prima facie, so burden of proof was on Argentina to show that none of the exceptions to immunity in FSIA applied.  Court tried to demonstrate that prohibition of torture has nature of jus cogens, but US SC said that juris overcoming immunity defense could not be overcome by violation of jus cogens.  But court still found juris over implied waiver provision of 1605(a)(1) of FSIA – Argentina seeking help fo US courts in pressing criminal charges against Jose Siderman.  Seen as sufficient waiver of immunity.  
(c) 1991 Torture victim Protection Act:  Allows victims to file claims for damages in civil action against individuals who under actual or apparent authority, color of law, of any foreign nation subjects an individual to torture or extrajudicial killing. 
vi. 2 different views on universal juris

(a) Move towards consolidation of int’l system where rule of law, not politics determines outcome.

(b) Realpolitik should shape outcome – more for maintaining status quo of int’l relations.   

4. Conflicts of jurisdiction 

a) Cuban Liberty and Democratic Solidarity Act of 1996

i. In response to Cuban airforce shooting down light planes flown by Cuban-American org in Florida.

ii. Nationals of third states dealing in American property expropriate in cuba, using such property or making benefit of it, may be sued for damages before American Courts and even barred from entering US.

iii. Far-reaching extension of juris caused int’l protects – violates obligations of US under multilateral trade agreements and general int’l law.  

b) May states may have concurrent juris, and int’l law silent on this point.  

5. Extradition

a) Definition
i. Cooperation with regard to extradition of a criminal who takes regufe in a state which has no juris to try him, or is unwilling to try him b/c all evidence and witnesses are abroad.  

ii. Individuals are extradited (handed over) by one state to another in order that they may be tried in latter state for offenses against its laws.

iii. Also includes surrender of convicted criminals who have escaped.

b) No duty to extradite in absence of treaty

i. Asylum ends where extradition begins – if satate has right to grant asylum (refuge) to fugitive criminals unless it has bound itself by treaty to extradition 

ii. Right of asylum is a state right, not an individual right

iii. Recent case – UN Security Council action against Libya for Lockerbie bombing – limits of legal auth of SC wrt ICJ

c) Extradition Grounds (determined by treaty, but general grounds given below)

i. Double criminality:  Any conduct which is an offense in both the requisitioning state and the asylum state punishable by a specified minimum term of imprisonment.

ii. List of extraditable offenses:  Has fallen into disfavor b/c clumsy and results in treaties being outdated.

d) Standard Treaty Limitations

i. Discrimination:  If it would subject fugitive to prosecution based on race, nationality, political opinion, or other similar grounds that would prejudice extradition.

ii. Lack of probable cause:  Must include sufficient prima facie evidence of guilt – usually found in treaties of English-speaking states – d/nt apply to people merely suspected of offenses or witnesses or civil judgments.  

iii. Political offenses

e) Doctrine of Specialty: can’t prosecute except for offenses explicitly stated in extradition request

i. Re-extradition to third states:  May also prevent state from extraditing accused to third state w/o right of return

ii. Exceptions:  Requisition state may prosecute extradited persons for offenses committed after extradition.  

f) Territorial Jurisdiction:  Usually crime has to be committed in extraditing state

g) Rendition

i. When a person is transferred from one place to another, usually without the person’s consent, but with the country’s consent.  Sometimes this happens with no court hearings in the country in which the person is arrested.  

h) Methods of avoiding Extradition treaties

i. Deportation (w/o hearing, also can be disguised extradition)

(a) This is in line with immigration law, in which you don’t need consent to deport someone – you can deport them if they violate any of the laws.  You can also deport aliens if they are national security risks.  

(b) The country of which they are a citizen usually has a responsibility to take the person back.  

ii. Abduction (US courts accept juris, Kerr v. Illinois, Alvarez-Machain)

i) Deportation – organized structure of where people are sent to for trial.  

i. Refugee Convention of 1951 and 1957 – not supposed to deport people to places in which they face a risk of torture.

ii. UN Convention Against Torture of 1984:  

(a) Article 3 creates a general obligation for states not to expel, return, or expedite where there are significant grounds for believing that the person will be subject to torture.  

(b) Article 4- criminalizes torture

(c) Article 1 – defines torture.  Where pain or suffering is inflicted with acquiescence or approval of a public official – this creates liability in people who consent or acquiesce to practice of torture.  This is codified in US law somewhat in the same manner as described in the convention.  

(d) What does this mean for US officials who agree to send a person back to a country to face torture?  

(e) All members of gov’t concerned not to do anything which is criminal under US law.  

j) US Extradition Rules

i. Rule of non-inquiry – sole discretion of Sec. of State
(a) Secretary of State decides if people are to be extradited if there are obligations under the extradition treaty to extradite him.  

ii. Doctrine of specialty (asserted by Just. Miller in SC, but not unanimously)
(a) If either country should use its privileges under treaty to obtain surrender of fugitive on pretence of trying him for offense on which extradition could be claimed and then trying him on another claim (w/ no extradition), then it would furnish complaint to first state, but grant no individual rights to accused except through instrumentality of gov’t that gave him up.  
(b) The crime for which the accused is charged has to be the same as that for which he was extradited. 
iii. Abduction

(a) US courts generally say that juris is valid even where abduction was used to get D 

(b) Torture and mistreatment may defeat juris (Toscanino – abducted and tortured in Uruguay by US agents)

(i) Gov’t should be denied opportunity to exploit it’s own illegal conduct

(ii) Court’s acquisition of power over his person represents gov’t illegality, so no juris.  

k) Criticisms of US legal rules (from Ebrahim South Africa ANC kidnapping case); Denying court juris upheld:  

i. Maintained and promoted human rights

(a) Had right to be protected against unlawful detention and against abduction

ii. Good relations between states

(a) Limits of territorial juris and sovereignty of states had to be respected

iii. Sound administration of justice 

(a) Fairness of legal process guaranteed and abuse thereof prevented and promoted dignity and integrity of judicial system.

(b) State had to come to court with clean hands.  

(c) Judicial branch has to enforce administration of justice, not the executive branch.  

B. Cases
1. Lotus (1981) – permissive abstention from prosecution does not indicate obligatory custom; juris principle is same as “effects principle” – effects felt in other state
a) Facts

i. French merchant ship collided w/ Turkish merchant ship on high seas, and as a result of negligence on part of officer on French ship, several people on Turkish ship died.
ii. France has juris to try the office but Turkey went ahead and tried him.

iii. Turkey claims universal jurisdiction for any offenses abroad committed against Turkish citizens.  

b) Issue

i. Whether Turkey, contrary to Article 15 of Convention of Lausanne, respecting conditions of residence and business and jurisdiction, by instigating criminal proceedings against the French Captain?

ii. If yes, then what pecuniary reparation is due the French Captain?  

iii. The question is not what gives Turkey jurisdiction, but what might deprive it of jurisdiction?  

c) Turkish argument

i. Turkey argued that there was a permissive rule empowering him to try him, but France argued that there was a rule imposing duty on Turkey not to try him.

d) Ruling

i. The rules of law binding states emanate from their own free will as expressed in conventions or by general principles.  Restrictions upon states cannot be assumed.

ii. State may not exercise its power in any form in the territory of another state

(a) Jurisdiction is territorial – cannot be exercised outside the state except by permissive rule derive from int’l custom or a treaty.  

(b) But it does not prohibit state from exercising juris in its own territory for an act which took place abroad and in which it cannot rely on some permissive rule of int’l law.

(c) It does not lay down a general rule, but instead leaves them a wide measure of discretion which is only limited by prohibitive rules.  

(d) Right to exercise juris lies in sovereignty, state just can’t overstep its bounds

iii. Custom is that nearly all states extend their juris beyond their territory in some circumstances

(a) Territoriality of criminal law, therefore, is not an absolute principle of int’l law and by no means coincides w/ territorial sovereignty.  

iv. There is an absence of territorial sovereignty on the high seas – no state may exercise juris over foreign vessels

(a) Does not follow that a state in its own territory can’t exercise juris over acts which occurred on board.  

(b) What occurs on board a vessel on the high seas must be regarded as if it occurred on the territory of the State whose flag the ship flies.  

v. If guilty act on high seas produces effects on a vessel flying another flag, same principles must be applied as if the territories of two different states were concerned ( no rule of int’l law prohibiting state to which the ship on the which the effects were felt from regarding the offense as having been committed on its territory and prosecuting the crime.  

(a) ( This could only be overcome by strong custom that said only flag state could prosecute, which d/nt exist
vi. The custom that flag states prosecute their own crew’s wrongdoings on the high seas is only a permissive custom

(a) Practice of abstention from criminal prosecution did not indicated that states felt obligated to refrain from prosecuting, but only indicated that they had done so out of political motivation or diplomacy.  

2. Kerr v. Illinois

a) Kerr’s arguments

i. There was no due process in his extradition from Peru

ii. By virtue of his residence in Peru, he had acquired a positive right that meant he couldn’t forcibly be removed w/o compliance with extradition treaty

b) Judge’s ruling

i. Due process only applies to domestic proceedings

(a) He was not deprived of any due process after his arrival in the US, and prior to that dn’t matter

ii. Flight from justice d/n’t entitle one to asylum

(a) No positive right since gov’t of Peru could have given him up legally

iii. Treaty interpret

(a) Man who kidnapped Ker didn’t purport to act under treaty & there was no pretence of being under auth of the US

(b) Treaty did not grant him any individual rights – only gave states rights.  

(c) Julian could have been extradited to Peru on kidnapping charges ( this is the argument against the exclusionary rule (if he is illegally kidnapped, can’t be tried)

3. Alvarez-Machain - general prohibition on conducting law enforcement activities in another state’s territory without its consent.  
a) Facts

i. Case assumes that Mexico didn’t consent to kidnapping operation, but there was some debate about that – some members of the Mexican police system may have consented.  
ii. Is it within the authority of the local police personnel to commit the gov’t of Mexico to something that would otherwise be unlawful – this is a problem with agency.  There may be some circumstances where they can commit the state, but where there’s forcible enforcement activity like this it requires higher levels of consent.  So in international law terms, it is reasonable to assume that Mexico did not consent.  
iii. The Supreme Court did not spend time worrying about violations of international law, but instead concentrated on whether there had been violations of the extradition treaty.  

b) Reasons why Court did not focus on violation of international law:

i. Possibility that customary international law, although violated, does not contain any remedy which runs to the benefit of the individual.  Only states can sue for violations of their sovereignty, not individuals.  

(a) Remedies

(i) Release to Mexico

(ii) What about the rights of the victims to see crimes prosecuted?    There should be a human rights for victims to receive redress – restricting criminal gangs and some structure to control crime.  

ii. Court believes that Marchain doesn’t have an individual right under the customary international prohibition on kidnapping
(a) State practice in this field – North Korea, Turkey, Israel.  No establishment of customary law in terms of individual right - Courts typically go ahead and try people even if there was an illegal kidnapping.

(b) The kidnapping did not defeat jurisdiction to try him.  

iii. Mexico wanted Marchain back to try him for the crimes.  

(a) There was huge pressure on the gov’t to try this guy since he had killed a US agent. So the US wouldn’t give him up, but they did sign a treaty with Mexico after this.

iv. Why does the Supreme Court worry about the extradition treaty?

(a) They have to follow the treaty if its self-executing and if its not inconsistent with the constitution or other legislation.  

(b) If its self-executing, it very likely creates a private right.

(i) Rauscher – old extradition case.  Person who is extradited under an extradition treaty, they have to right to expect that the US complies with the treaty.

(ii) Specialty – you can only be tried for the offense for which your extradition was sought.  You can’t be extradited on one offense and then tried for something else.  

(c) Dissent says that Court should uphold the general international rule of law and deny jurisdiction where the extradition has been short-circuited by the kidnapping.  

4. Regina v. Horseferry Road

a) Facts

i. D, citizen of NZ, was removed from South Africa for alleged criminal offenses in UK.

ii. No extradition treaty between the countries, and although special arrangements could be made for extradition under Section 15 of Extradition Act 1989 no such proceedings were taken.  

b) Ruling

i. Reciprocity – NZ will thus feel free to extradite UK citizens on the basis of flimsy phone calls, or mere suspicion

ii. Should only be exercised by true agent of sovereign power - Extradition is a great prerogative power, supposed to ben an incident of sovereignty – could not be put in motion by any constable who though he knew the law of a foreign country (High Court of Australia)
iii. Judiciary has to accept responsibility to upheld the rule of law (for reasons stated in Ebrahim)
iv. Rules of law to protect accused (specialty and sufficient prima facie evidence)

5. Other international kidnappings

a) Eichmann was kidnapped from Argentina to stand trial in Israel, where he was hanged.  The remedy was simply an apology and an admittal of wrong.  This buttressed the fact that Eichmann was not thought to have an individual right – if Argentina chose not to seek the remedy of release, then Eichmann had no remedy. 

b) North Korea kidnapped Japanese citizens from Japan to learn more about the culture and to train spies.  Only recently has North Korea admitted to this and allowed some of them to see their families.

c) Ocalan case was kidnapping of Kurdish leader by the Turkish gov’t.  He fled to Italy, but was alleged to have committed crimes to Germany.  Germans then thought that the unrest of bringing him to Germany would be too great b/c of the large Kurdish and Turkish population.  The Italians still did not hand him over to Turkey b/c of the systematic torture and death penalty in Turkey.  The Italians didn’t want him (fear of attacks), so he got on a plane to Russia and ended up in the Greek embassy in Nairobi.  Turkey found out where he was and kidnapped him from Nairobi and then tried him.

d) South African kidnapping case – court found that person who had been kidnapped from a neighboring country was released b/c court didn’t have jurisdiction (Ebrahim case).  Still governed by Roman common law:

i. Removal of person from area of juris in which he had been illegally arrested to another area is tantamount o abduction and therefore was serious injustice.  

ii. Court lacked juris, even where such person had been abducted by agents of auth governing area of juris.

6. Yunis – Universal jurisdiction

a) Facts

i. Hijacking of plane outside of US territory

ii. Criminal law means that domestic law will only be applied.  

iii. State of nationality of aircraft generally has jurisdiction over the aircraft, although there are different points – airspace, flight path, etc.  

b) What is the jurisdictional basis over Yunis?

i. Territorial – not available b/c it was never in US territory.

ii. National – offender is Lebanese, so US does not have jurisdiction in this area.  

iii. Universal – hijacking and piracy

(a) There are a lot of treaties which deal with hijacking and aircraft sabotage – Montreal Convention

(i) Requires states to establish their jurisdiction over the offense in certain circumstances.  

(ii) If suspect is found in territory, they have to either try them or extradite them.  

(b) Do these treaties create universal jurisdiction?

(i) How is universal jurisdiction create wrt to countries that are not party to the treaties?  

(ii) There is not jurisdiction over everyone b/c of these treaties.  There is no basis to request extradition from another country when they have no connection with your territory or your country.  

(c) The court is a little loose in their analysis – establishes wide jurisdiction, but there has to be some connection – have to read treaties carefully.  

(d) Freedom of any state to ascribe and adjudicate offenses for which there is no connection at all to the state committing the adjudication.  

iv. Passive personal – 3 of the victims were US citizens

7. Hamdi

a) Enemy combatant who was US citizen

b) Military exercises juris over members of armed forces and enemy combatants and POWs

c) Detention powers proceed directly from Article I & II powers

i. Congress has auth President to use all necessary and appropriate force in fighting terrorism, which includes capture and detention of all hostile forces against troops.  

ii. Congress has auth expenditure of funds for maintenance of POWs and other detainees

d) Geneva Convention is not self-executing

i. He has no right to a hearing – no private right of action:  Article 5 provides a competent tribunal, but Court questions whether Article III court would be that tribunal – Geneva convention was not meant to impose single adjudicatory paradigm upon everyone.  Also not clear what type of hearing necessary – how extensive.  Option to detain until hostilities are over belongs to executive.  

ii. The only rights are ones accorded to sovereign rights in Geneva, which are diplomatically focuses w/ eye towards 2 warring parties in settling agreement:  Article 32 says enforcement through diplomatic means and reciprocity

8. Pinochet and Universal Jurisdiction
a) Facts

i. Chilean army general who overthrew Allende in a military coup and was responsible for over 3000 people being killed.  

ii. Remained a member of the Chilean senator in the 1980s and deliberately got this for stepping down from presidency to become a senator for life – he would then have immunity from prosecution.  T

iii. his was the package offered him so he would step down – there was concern that there would be another coup if investigations into the past practices commenced. 

iv.  He left to go to other countries – UK for medical treatment.  There was  criminal proceeding launched in Spain by a Spanish judge – an international warrant through Interpol – and so UK arrested him at the request of the Spanish judge.  The British were not planning on putting him on trial – the British proceeding was only about whether he could be extradited to Spain for a criminal trial.

b) Why did the British not put him on trial?

i. Political – Pinochet was friend of Thatcher and had a long relationship with Chile.  Thatcherites were out and other gov’t was out, but in their young days had been outraged by the Chile coup – mobilizing feature for them in their youth – vindicating a youthful cause if they extradited Pinochet.

ii. Legally – British didn’t have obligations under Torture Convention until it was ratified and put into force in English law.  His acts occurred before the Torture Convention.

c) Obligations of British under Convention

i. So it didn’t arise until later – then obligations are either try or extradite, but discretionary where person is a national.  Once someone is in the territory, you either extradite or you establish jurisdiction – you don’t do nothing under the treaty – the aim of this is to give the torturers no place to hide.    

ii. The issue is whether or not to extradite him to Spain.  This goes to UN Convention and the EU Treaty on Extradition. 

d) Extradition requirements 

i. Unlawful Acts:   Double criminality – it also has to be an offense in purview of law of extraditing state AND state seeking extradition.   

(a) Not double criminality until treaty was ratified.

(b) At time when double criminality is established, it does become lawful to extradite him to Spain for offenses which occurred after the time at which double criminality has occurred.

ii. Does the Court have jurisdiction

(a) Treaty gives them jurisdiction to extradite.

iii. Immunity – did he have immunity?

(a) Immunity as an ex-head of state can’t override violations of ius cogens – torture is such a heinous offense and customary international law on this is so strong that immunity can’t overcome it.

(b) The treaty doesn’t mention immunity for former heads of states, so states didn’t explicitly allow immunity to override torture.  

(c) Immunity arguments

(i) Subject matter – immunity to claims – subject matter doesn’t apply.

(a) Legitimate gov’t acts may give immunity b/c acting for the gov’t.

(b) Torture is not an act for which gov’t immunity applies.  

(ii) Ratione personi -  immunity b/c of who he is – a former head of state.  

(a) If he were the serving head of state, he may have immunity.  

e) Holding and aftermath:

i. Pinochet can be extradited to Spain.  

ii. Why did Home Secretary not extradite him?

(a) Within the discretion of the Home Secretary to extradite him or not – he decided not to extradite him to Spain but instead to ship him back to Chile b/c of ill health.  Chile didn’t end up prosecuting him b/c of ill health.  

(b) Acts of Torture would have been criminal inside of Britain before the Convention.  So the effect of the treaty was to extend national laws to criminalize conduct that occurred outside of the country.  

iii. Why would he not have been extraditable for murder?

(a) No British law which covers murders outside of the territory – British law would not cover murder of Chileans in Chile.  

(b) Jus cogens doesn’t matter – look to whether there is customary international law or a treaty when deciding extradition.

iv. Jus cogens arises in the question of torture wrt immunity.  

(a) When state representatives made the torture treaty, they hesitated about immunity, so they didn’t have a clear statement respecting immunity.  

v. Why was Spain interested in trying him?

(a) Spain’s history with Franco made it want to try to avenge past wrongs in other societies.  A lot of people were tortured and killed, but there were no trials from the Franco regime.  Pinochet was a kind of proxy for Franco.  

(b) Chileans wouldn’t want country on trial in Spain – externalizes their country’s problems – would shift dynamic from local struggle to understand past and reconciliation to someone else’s business.  

(c) The trend now is a retreat from universal jurisdiction, and the Belgian example is a good one.

9. Yerodia 

a) Facts

i. Congo filed application instituting proceedings against Belgium b/c Belgium judge issued an int’l arrest warrant against the Minister for Foreign Affairs in office of DRC.  

ii. Charges were offenses violating Geneva Conventions of 1949 and crimes against humanity – speeches inciting racial hatred which were punishable in Belgium under law.

iii. Article 7 of Belgian Law provides that Belgian courts shall have juris for violations of the Geneva Convention - all countries have an interest in prosecuting people committing certain crimes.
(a) No other basis for juris other than universal:  No Belgian nationals were victims (Passive Nationality), the acts took place in DRC (Territorial), and Minister was not Belgian national (Active Nationality).    

iv. Article 5, para. 3 said that diplomatic immunity didn’t apply

b) Congo’s claims

i. That Belgium infringed upon their sovereignty by violating customary law to not exercise its authority on territory of another state.  UN – principle of sovereign equality in Article 2, para. 1 of UN.  ( was a coercive action
ii. Belgium violated diplomatic immunity of Minister from Article 41, para. 2 of Vienna Convention on Diplomatic Relations.

(a) There is absolute or complete immunity for heads of office – subject to no exception

(b) No charges can be brought as long as head of state remains in office.

(c) Immunity accorded under cusomtary int’l law is functional – to enable foreign state rep enjoying such immunity to perform her functions freely.  

(d) Immunity should cover all the head of state’s acts, including acts committed before they took office, and that it is irrelevant whether the acts done while in office may be characterized as official acts

(e) Immunity doesn’t mean impunity, since the person can be brought up on charges after term in office ends.  

c) Belgium’s claims

i. Immunity

(a) Immunity only extends as far as acts carried out in course of official functions and can’t protect persons in respect of private acts or when they are acting outside of official functions.

(b) Yerodia had no immunity at time when he committed the acts and was not acting in official capacity.

d) Sources of law

i. Vienna Convention on Diplomatic Relations (1961) both are parties

(a) Purpose of diplomatic privileges and immunities:  “to ensure the efficient performance of the functions of diplomatic missions as representing States”

(b) Article 32 – only the sending State may waive such immunity.

(c) Reflects customary int’l law

ii. NY Convention on Special Missions of 1969 (neither are parties)

(a) “The Head of the Gov’t, Minister for Foreign Affairs, and other persons of high rank, when they take part in a special mission of the sending State, shall enjoy in the receiving State or third State...privileges and immunities of int’l law.”

(b) But no provision specifically defining immunity for Minister of Foreign Affairs. 

iii. Customary int’l law

(a) Immunities are not granted for person benefit, but to ensure effective performance of their functions on behalf of respective States.  

e) Holding

i. Immunity

(a) (Functions of Minister are such that, throughout duration of his or her office, he or she when abroad enjoys full immunity from criminal juris and inviolability.  Protect her against act of auth of another state which would hinder perf of duties.  

(b) (No distinction can be drawn between acts performed in official capacity and those performed in private capacity

(c) (No distinction between acts committed during office and acts committed before office.  If he is arrested he can’t perform his duty, so no distinction.  
ii. Juris

(a) (international conventions on prevention and punishment of certain serious crimes impose on state obligations of prosecution or extradition, but the juris that those conventions extend in no way affects immunities under customary int’l law.  

(b) (Juris immunity is procedural, but criminal respon is substantive law; so juris immunity may bar prosecution for a period of time or for certain offenses, but it does not exonerate the person.  

(i) Can be prosecuted in domestic countries, since int’l immunity doesn’t mean domestic immunity

(ii) Will cease to enjoy int’l immunity if home state decides to waive immunity

(iii) After a person ceases to hold office, he or she will no longer enjoy all immunities.  States can then try them for acts committed before or after office period, or for acts committed during office period in private capacity.  

(iv) May be subject to criminal proceedings before int’l criminal courts, where they have juris.

iii. Remedies

(a) Satisfaction in terms of finding warrant unlawful, Belgian’s canceling of arrest warrant

f) Reasoning
i. Immunity

(a) The problem was that the interests may differ – interests of prosecuting heinous crimes v. interests in allowing heads of state to act in official function, and there was no prioritizing structure. 
(b) Court must consider nature of functions exercised by Minister of Foreign affairs.  

(i) In charge of gov’ts diplomatic activities and acts as rep in int’l negotiations and intergovernmental meetings.

(ii) Acts may bind state and has full powers to act on behalf of state.  

(iii) Frequently required to travel int’l, and must be able to move freely.

(iv) Must be in constant communication with gov’t and has to communicate with reps of other states.  

(v) Recognized under int’l law as rep of state solely by virtue of his or her office.  No letters of credit necessary.

(vi) Consequences of impeding duty of minister are serious – threat of arrest could deter perf of official function.  

(c) Whether there are exceptions under customary int’l law to immunity

(i) State practice doesn’t indicate that there is any exception to immunity for war crimes or crimes against humanity

ii. Jurisdiction 

(a) Couldn’t decide whether Belgium had jurisdiction, so they didn’t discuss it – they focused on the immunity claim.  But they did lend some support to the idea that universal jurisdiction could be found.  

(b) Juris does not imply absence of immunity, while absence of immunity doesn’t imply jurs

g) Separate opinion of Judge Guillaume

i. Jurisdiction

(a) Some universal juris established through various covenants, so whenever perp is in country, country is under duty to arrest the person and prosecute or extradite.

(b) But none of the treaties establishes in absentia universal juris – the states relied on for support for Belgium all have provisions that the perp be present in their country for arrest.  

(c) Only one type of true universal juris:  piracy
(d) Belgium said that b/c of Lotus, since there was no law proscribing their conduct, they were free to do what they wanted.  

(e) Geneva and other conventions don’t establish obligations for world arrest warrants

(f) (There was no basis of juris for Belgian court

ii. Immunity

(a) Court is not being honest about other possibilities for punishment of errant minister – not likely to be tried in his own country, no competent criminal tribunals, trial in foreign court after term ends diff b/c state won’t give him up.

(b) Just b/c int’l community has expressed convictions that violators of grave int’l crimes should be not go unpunished doesn’t mean ipso facto that immunities are unavailable whenever impunity would be the outcome

(i) Nature and circumstances of crimes, and fact that they are usually commited under official shield, means that argument for immunity less convincing.

(ii) But immunity serves other purposes of intrinsic value

(iii) Immunities have to be recognized with restraint, especially when violating jus cogens norms or ones in int’l conventions

(iv) No basis for arguing that Ministers of FA entitled to same immunity as head of state – ILC draft articles on juris immunities failed to include MFA.  Institut de Droit took same position wrt immunities 

(v) Basic agreement that he’s entitled to full immunity whenever traveling for official functions, but whether he’s entitled to immunity during private travels and what scope of immunity is isn’t clear.  

(vi) Is entitled to not be subjected to measures which would prevent effective perf of functions of MFA – existence of warrant mean infringement on inviolability.  
(vii) Immunity continues only as long as minister is in office and continues to shield him afterwards only for official acts.  

iii. Remedy

(a) No cancellation of warrant required – restoration of status quo not possible and restitution in integrum not needed.  B/c he is no longer MFA, illegal consequences of warrant also ceased.   

10. French gov’t v. French Congo Torture

a) Facts

i. There were prosecution against victims of torture in former French Congo, but found that there was a big problem with the leaders there and the oil companies that were operating there.  

ii. The judges were doing something on a human rights bases while the French gov’t was trying to discourage them from doing that.  

b) Congo v. France:  

i. France had no legal basis for the rulings – there was no optional clause declaration or treaty with clause, so France could easily have said that there was no jurisdiction.  
ii. So France accepted jurisdiction.  So the executive branch encouraged Congo to bring the case so the ICJ would order arrest warrant to be cancelled – using an external court to control their internal courts – don’t have domestic power to reign in judges.  Judges are also busy bringing cases against the French leadership.  

iii. The solution might be to create international criminal courts to try individuals

11. Miguel Cavallo extradition from Mexico to Spain

a) Facts

i. Cavallo was charged with human rights violations in Argentina as former navy lieutenant

ii. Was living in Mexico under false name and director of company until Mexican newspaper said that former pol prisoners Id’d him as torturer under dictators

iii. He tried to escape, but was captured at the airport.

iv. Judge Garzon, who had initiated proceedings against Pinochet, initiated proceedings against Cavallo, as well as other HR pers during dirty war.  Sought extradition for genocide, terrorism, and torture.  

v. Court ruled in Mexico that there were grounds for extradition for genocide and terrorism, but not torture since statute of limits expired.

b) Cavallo’s claims

i. Said that extradition treaty violated rights to due process and fair trial under Mexican constit.  

ii. By requiring requesting state to present facts giving only reasonable indication of crime as opposed to finding probably cause, extradition treaty violated protections granted to criminal Ds under constit.

iii. Acts that he committed were political or military crimes, so as former member of military he had amnesty under 1987 Argentinean Amnesty Law.

iv. Mexico couldn’t interfere w/ sovereignty of Argentina by extraditing him for crimes for which he was granted amnesty.

v. Genocide Convention, to which Mexico is party, would violate principles of self-determination of peoples and non-intervention in internal affairs (in Mexican constit.)

c) Ruling

i. Extradition treaty didn’t violate constit.

ii. Political crimes under constit. are only sedition, insurrection, rebellion and conspiracy.  Terrorism was not political crime – OAS Convention said that it should be considered common crime of int’l significance regardless of motive.  

iii. Crimes were not military crimes, b/c no military in nature nor was he going to be judged under military tribunal

iv. Ratification of Genocide wasn’t violation of self-determ or non-inter; aim of it is int’l coop for prevention and punishment of genocide, which didn’t violate principles

v. Extradition treaty didn’t auth either state to analyze juris basis of the other one.  Mexico will demand fair trial, but does not mean that Mexico has to analyze competence of tribunals – would be violation of sovereignty.

vi. Argentinean amnesty law was not applicable to crimes subject to extradition b/c one state’s decision not to prosecute certain crimes did not prevent another state from prosecuting such crimes in accordance w/ int’l law and domestic legis.  Argentinean amnesty laws contrary to some int’l laws criminalizing genocide
12. Guatemalan Genocide – for juris, need link between crime and nat’l interest; narrowed scope of universal juris – genocide should be prosecuted where acts occurred or by int’l criminal court; juris in Spanish court can only be based on passive personality
a) Penal Chamber

i. Spain had juris under Spanish law and principle of universality to prosecute int’l crimes like genocide, torture and terrorism.

ii. Article 6 of Genocide Convention does not preclude other types of juris such as universal, even though it is not expressly mentioned in Convention.  

iii. Article 6 establishes principle of subsidiarity, by which foreign courts could exercise juris in genocide cases except when such case is being heard before the courts of the territorial state where crime occurred or before an int’l court.

b) Tribunal Supremo (TS)

i. Article 23.4 of LOPJ (Spanish judicial power act) establishes extraterritorial juris for genocide, it should be interpreted according to principles of int’l law and under treaties to which Spain is a party.

ii. No state can unilaterally use its penal law to maintain int’l order

iii. Application of principle of subsidiarity by AN was incorrect since principle was no in Genocide Convention – which only establishes that prosecution of genocide should be done by tribunals of place where crime was committed or in an int’l court.  

iv. Under Article 8, any state can call upon UN to take necessary action, but Convention neither established nor excluded principle of universal juris.

v. For Spanish judges to exercise juris, the existence of a link was necessary between crime and national interest.  

vi. Only national interest was Spanish victims, but solely regarding crime of torture, not genocide or terrorism.  So TS based its juris on passive personality juris, not universal juris.  

c) Impact

i. Belgium’s change in law limiting scope of universal juris and Spain’s TS’s judgement are limiting application of universal juris.  

VIII. International Criminal Court

A. Comments about the ICC

1. International Criminal Court
a) Has its seat in Den Haag in the Netherlands and is independent from the UN

b) Jurisdiction

i. Has jurisdiction to adjudicate over crimes committed by individuals in limited categories:

(a) Crimes against humanity

(b) War crimes

(c) Genocide

(d) Future – crime of state aggression

ii. ICC is a treaty and states become parties to it by signing and ratifying it, so ICC has jurisdiction if crimes was committed in a state party to the statute (even if individual was not citizen of that state) or by a national of a state who was party to a treaty

iii. ICC also has jurisdiction if one state referred case to it – voluntary jurisdiction, or if crime is committed in a country which is a party, but which the national is not

c) Possibly positive effects of the ICC

i. The success of the ICC could be measured by the shadow it casts – the threat of prosecution could lead to national proceedings

ii. Type of pressure that judges can come under is buttressed by the threat of the ICC – some political pressure may be put on national judges not to try the people, but the threat of ICC prosecution may allow domestic trial to go forth

d) Independent prosecutor

i. NGOs wanted independent prosecutor, but powerful states wanted a veto of prosecution.  US’s initial opinion was that beginning proceedings should only be started  by the Security Council.

ii. Prosecutor does have power to initiate case, but to proceed requires approval of some of the judges.  

iii. Guidelines are being drawn up for the prosecutor – some standard of severity, because there are many awful situations around the world
2. US Objections and fear of the ICC - ICC could still have jurisdiction over US if they commit a crime in a country which is a party to the treaty

a) US is concerned about armed forces, or CIA, or people high up in chain of command (Secretary of State, President) being subjected to the jurisdiction of the court

b) US proposals to get around threat of having US personnel charged:

i. Proposed that party to the treaty could include or exclude certain conduct, based on whether the conduct was an act of state or not

ii. Persuading other states not to become parties to treaty

iii. Making bilateral agreements with other states saying that they won’t surrender US nationals to the ICC

iv. Pressing the Security Council to exempt US personnel or people in general on UN missions

(a) UN has agreed to postpone for one year any trials, and then voted to postpone for another year
c) US objections to the ICC

i. Belgian courts have given themselves universal jurisdiction to prosecute anyone who has committed serious crimes in anywhere in the world – they try to get extradition, even though the person has never been to Belgium.  Belgium has tried to reach out to grab people from many other countries (Sharon, Rumsfeld), and there has been much criticism that this will be used as a political tool to pursue agendas not the same as the US agenda.  

(a) DRC – there is a large war going on where more than 3 million people have been killed.  There is pressure to use the ICC for DRC prosecutions, but there is concern that the prosecutor will not know when the proposals for prosecution are politically motivated (one party trying to take out the other party).  How will the prosecutor be familiar enough with the situation and the local tensions to be able to exercise discretion?

ii. Not enough due process/constitutional safeguards 

iii. Court can only be legitimate when it is associated with a sovereign state

d) Responses to US objections

i. Safeguards are built it to prevent it from being used as a political tool

ii. Very weakness, that it can be used as a political tool, means that it must be particularly sensitive and cautious in applying its power, or else it could lose all legitimacy and power

iii. Court is complementary to state systems, but does not replace them – only applied where national systems fail.  If there is a trial domestically, then the ICC does not step in.   Primacy - Except Rwanda and Yugoslav tribunals take precedent – they do not wait for national proceedings

iv. US law went into much of procedural guidelines – evidence rules, due process, etc.  

3. Development of Nuremburg trials after WWII and development of ICJ

a) Effort to try German Kaiser after WWI, but he escaped to the Netherlands and escaped prosecution.

b) After WWII, allies were much more serious and there was a debate between the British and the Americans about what to do with the Germans after the war ended.  The British just thought the right thing to do was to shoot them.  You’ve lost millions of people fighting against them, so why not just shoot them?  

i. But if you were bringing the Germans up, there was anxiety about if there was anything the British did that was illegal.

ii. There was a big concern that if you give the Ds another forum, they could use it to mobilize support and grandstand.  

iii. US wanted a new world order, so thought law and order was very important

iv. Soveity Union didn’t want the court established since they had committed war crimes as well.  In Katyn, Soviet army killed thousands of Polish officers in cold blood and had alleged that the Nazis had done it.  Stalin had also deported millions of people eastward and shot vast numbers of soldiers – the scale of what the Soviets had done was huge.  The Soviets had show trials – no rule of law internally.  

4. Binding Effect of Sec Council

a) Binding effect comes from Chapter VII under UN Security Charter, dealing with powers – Article 39 gives security counsel authority to act on Chapter 7.  Nothing in Chapter 7 which says that Security counsel can create courts – it allows them the power to intervene and send their own forces – but that power depends on states having made the powers available.  

b) No state has ever agreed to provide forces under Article 43 – states loan forces, but not through that structure.  They can’t actually order states to send forces – they authorize forces, but can order states to cooperate through economic sanctions.

c) The first issue for the tribunal was does Chapter 7 encompass power to create tribunal to try individuals?  That was not completely obvious as a facial issue, so the first case in the tribunal is the Tadic case, which went to the appellate chamber – is the tribunal validly constructed. 
5. Differences between ICC and Yugoslav Tribunal

a) Primacy v. complementarity

i. Yugoslav Tribunal has primacy over other courts –doesn’t have to defer to national courts.  There was a great suspicion that there would be sham trials in Yugoslavia, or if it was an enemy person, they would get an unfair trial.  

ii. ICC role is only complementary to international proceeding – can’t require national court to surrender person to the ICC.  They are not primary court.

b) Security Council backing

i. Yugoslav Tribunal is created by Security council, so there is a tendency to use Security Council power to enforce tribunal actions. But Security Council has sometimes given support, sometimes not.  

ii. ICC was created by treaty, not by Security Council.  US is against ICC, so it can’t count on the Security Council.  

c) Jurisdiction

i. Yugoslav tribunal had jurisdiction over crimes against humanity, genocide, etc.  A key question in 1993 were whether those offenses were already criminal.  Creation of a tribunal wouldn’t expose people to retrospective justice, since they were already customary law.  So Nuremberg trials were crucially important to establishing customary character of crimes against humanity, war crimes.  

ii. ICC only has juris over individuals from states party to the treaty or whose offense took place in country party to treaty
d) Subject Matter Jurisdiction

i. Yugoslav only has juris over one particular conflict, and establishment of tribunal req’d sec council action

ii. ICC - Propio motu

(a) ICC doesn’t require Security Council action to begin – prosecutor can start one on his own motion or state parties can start one.  

(b) Security Council can act to get ICC to act.  Can also pass binding resolution which prohibits ICC from acting – Unit I – taken out of ICC jurisdiction any action over people serving in UN forces.  

e) Croatia is cooperating more with the tribunal, and from Serbia, Milosovec is now on trial.  
f) History of Yugoslav Tribunal

i. Suspicion that tribunal was created as form of organized inaction - alternative to sending forces into Serbia – they didn’t want to commit own forces, so they set up tribunal to try people who were still engaged in action.  

ii. There was a suspicion that if there was a peace deal, then Security Council players might drop trials – a general amnesty.  Goldstone had to go around and drum up support for the tribunal.

g) Problems with Yugoslav Tribunal

i. Evidence which is available is often incomplete.  

(a) Croatia was uncooperative with the tribunal, since they were somewhat responsible for large atrocities.  They didn’t turn over many of the documents concerning themselves and Serbia.  

(b) With the change in regime, many more documents have been released, so the appeals tribunals are decided whether or not to allow appeals based on the new documents.  
(c) Are people tried after the archives are opened will have a different leverage than others?

h) ICC formation and procedure
i. Big step beyond region-focused tribunals

(a) Tribunals have understood themselves as part of overall structure and justice associated with those events.  

(b) Justices would see their roles as trying accused – not primarily in business of reconciliation or recording historical record or deterrence of other people in other regions in the future.  

ii. Formalization of international community acting as an independent actor

iii. Deliberately insulated from set of controls – carry forth prosecution of crimes against humanity.  

iv. Has a prosecutor and a court.  The first one will probably be from Congo.

i) Problems with ICC

i. ICC is not part of political governance of past and future set of episodes or broad common understand – it could be operating anywhere in the world.  They want to be global, but they will have difficulty being part of any particular structure, getting deep into the system, and really being effective.  
ii. The difficulty for the prosecutor is going to have to construct what went on – what the politics are.  The prosecutor is at risk for influence of the parties – people may use the ICC to take out political opponents, especially in the Congo case, and the court can only try a tiny percentage of the perpetrators.   
iii. ICC is going to involve many difficult judgment calls – roles will be much more limited that many people would like to see and it is acutely delocalized – desanitized from serious local struggles.  
iv. After Rwanda, the idea is to delocalize tribunals, unlike the Sierra Leone tribunals, where the tribunals were a partnership between Sierra Leone and the UN – provide funding, but allow for local witnesses.  It is also being tried in Cambodia, but the Cambodian gov’t wants too much influence.  

v. The tribunal provides that juris is only if state where crimes committed or nation state of accused allows juris.  This lets off the hook domestic crimes of rogue regimes, except when Sec Council exercises Chpt VII auth to extend juris.  

vi. Status overreaches in extending court’s sway over states that didn’t ratify the treaty.  Imposes more obligations on non-parties than on parties – the latter may opt out of provisions dealing with war crimes and crimes to be added to court’s juris, while the former may not.   This allows US soldiers to be prosecuted w/o US having to acknowledge it as an act of state.  

vii. Gathering evidence – what happens if states block witnesses from leaving the country to come and testify?   

viii. US rejection of the ICC

(a) Not just the US military would be subject to ICC, but also anyone operating in concert with the US – other police forces in other countries. 

(b) They are worried about political retaliation – prosecutor has power to pursue cases on his own.  

(c) ICC can’t interfere in national proceedings unless national standards fall short of the charter.  US could still take its own proceedings against people.  

(d) So locked into US political system that they can’t forget about the ICC – they don’t have perfect control over it. 

j) Issues Faced in creation of ICC

i. Can there be trials in absentia?  
(a) There was a compromise – the indictment can be done publicly, but it’s not a trial and you can’t be convicted.  

ii. Vicarious liability and the ICC

(a) Definition: commander can be personally criminally responsible for his lowers in command if he should have known what the individual did or if he found out later and did nothing to punish him.  The commander can be personally punished for murder.   It reaches beyond “did know” to “should have known.”  We find this in US law in RICO – deliberate ignorance or willful blindness. 

(b) Has a strong deterrent effect – want to institutionalize procedures to stop atrocities from happening.

(c) History – a long history in law of war.

(d) Military – ordinarily soldiers can rely on orders and carry them out – the soldier doesn’t have to be their own judge.  In combat, you don’t want them to make their own decisions, so you set up a command system and shift legality to a higher level. 
6. Key Statutes in the ICC

a) Acceptance of Jurisdiction

i. When a state ratifies the treaty it thereby accepts the Court's jurisdiction over all crimes within its scope. There is therefore no possibility of a state party accepting jurisdiction over certain crimes and not others, or being required to consent to the exercise of jurisdiction on a case by case basis. The conference's categoric rejection of earlier proposals to this effect, that would have completely disempowered the Court, was a major relief. 

ii. The only exception to automatic jurisdiction for state parties lies in the transitional provision of Article 124. This allows states to opt out of the court's jurisdiction over war crimes committed on its territory or by its nationals for a period of 7 years after the entry into force of the statute vis a vis that particular state. States have to chose to avail themselves of this provision, however, and hopefully few if any will. While such a provision is legally and morally unjustifiable, distinguishing as it does between war crimes and others, the opt out is limited to a non renewable period of 7 years. 

iii. As the state of territory and nationality of the accused will often in practice be one and the same state, and that state may well not be state party, this is likely to be the greatest impediment to the Court's ability to make a difference in the real world.

b) Deferral of prosecutions upon Security Council Request

i. The final text of the statute (Article 16) strikes a compromise between this view and the text of the ILC draft that would have given permanent members veto over which cases went before the Court. 

ii. It provides that no investigation or prosecution can be commenced or proceeded with for a renewable period of twelve months where the Security Council, acting under Chapter VII, has so decided. 

iii. Deferral would require a decision of the Council, and therefore excludes the possibility of one state's veto blocking jurisdiction, but it does leave open the possibility of unlimited renewal and perpetual deferral.

c) Triggering an investigation – ex oficio powers

i. ICC Prosecutor can investigate allegations of crimes not only upon referral from the Security Council and state parties, but also on information from victims, non-governmental organizations or any other reliable source (Article 15). 

ii. We considered this crucial given probable state and security council reluctance to refer situations to the Court. Moreover, the ex officio provisions are arguably the most important of those that give the victim and survivors a role in the ICC process, by enabling them to trigger investigations. 

iii. State parties (but not, in the end, non state parties) and the Security Council may refer situations to the Court in which one or more crimes appear to have been committed. The referral of "situations" was to prevent political entities making accusations against particular individuals, thereby unduly politicizing the process. Rather, it will be for the Court itself to decide which individuals should be investigated and prosecuted and which should not. 

iv. Before initiating an investigation, pursuant to any of the three trigger mechanisms named above, the Prosecutor must satisfy herself that there is a reasonable basis for the investigation. After an investigation is completed, the Prosecutor may conclude there is no basis to proceed. Both decisions include, among other factors, consideration of the broader "interests of justice" which gives the Prosecutor some latitude. If, however, the Prosecutor decides not to proceed further, she is required to inform the Pre-Trial Chamber and, depending on the triggering party, either the referring State Party or the Security Council.

v. In the end, independent investigations 'on site' are only possible where the relevant national authorities are not 'available' to themselves take the necessary investigative steps (Article 57(3)). Where there are national authorities, they must be relied upon to take the relevant steps. The Prosecutor will be able to be present and assist the state authorities, but only if this is not prohibited by national law (Article 99(1)).

d) Admissibility and Complementarity

i. Consistent with expectations, the ICC will not be a substitute for national systems, but will only be able to act where national systems do not themselves investigate or prosecute, or where they are "unable" or "unwilling" to do so genuinely. There is a statutory definition of what constitutes inability and unwillingness. As part of the prosecutorial obstacle course enshrined in the statute, various opportunities to challenge admissibility on these grounds are set out.

ii. This provides that when a situation has first been referred to the court, the Prosecutor must notify all states "that would normally exercise jurisdiction" of the intention to proceed with an investigation. (This would take effect after pre-Trial Chamber approval of the reasonable basis to proceed). Any state--whether party or non-party to the treaty--may then inform the Court that it is dealing with the situation domestically and the Prosecutor will defer to that investigation, unless the Pre-Trial Chamber decides to authorize the investigation. The deferral is open to review by the prosecutor after six months or at any time when there has been a significant change in the state's unwillingness or inability genuinely to carry out the investigation. Very significantly, a state which has challenged a Pre-Trial Chamber ruling under this preliminary provision, is still able to challenge the admissibility of a case on the basis of a state's unwillingness or inability when additional significant facts or significant change of circumstances. 

e) Crimes

i. The ICC is being set up to deal with the 'most serious crimes of concern to the international community'. It will have jurisdiction only over genocide, crimes against humanity and war crimes, as defined in the statute. Although in principle aggression also falls within its competence, the Court will not be able to prosecute cases of aggression in the foreseeable future. (Article 5). 

ii. Genocide

(a) The definition of genocide is that contained in the 1948 Genocide Convention.

iii. Crimes against humanity

(a) Emerging from painstaking negotiations, the definition of Crimes Against Humanity (CAH) embodies a delicate compromise and a complex, ambiguous text.

(b) Crimes against humanity must be committed pursuant to a to a widespread or systematic attack. There was extensive debate in Rome as to whether the attack should instead have to be widespread AND systematic, and as to the definition of ´attack´. While, consistent with established international law, the 'or' language prevailed, "attack" is defined restrictively. It requires both that there be the "multiple commission of acts", and that they be carried out "pursuant to a state or organizational policy". The double criteria of multiple acts and the existence of a policy, coupled with the requirement that the acts be carried out "in the knowledge of the attack" impose an unprecedented threshold for crimes against humanity. 

(c) Enumerated Acts
(i) The list of acts that constitute CAH for these purposes includes murder, extermination, enslavement, deportation or forcible transfer, severe arbitrary deprivation of liberty, and torture. More controversially, it also includes the following:  

(a) "Rape, sexual slavery, enforced prostitution, forced pregnancy and enforced sterilization or any other form of sexual violence of comparable gravity"  

(i) The Holy See, backed by the Arab League nations, mounted a concerted attack against the inclusion of this crime, as well as on persecution based on gender (below). In the end, they were unsuccessful in that both forced pregnancy and the term "gender" were included in the treaty.

(b) Persecution...on political, racial, national, ethnic, cultural, religious, gender or other grounds that are universally recognized as impermissible under international law"  

(i) The inclusion of gender persecution in the treaty was achieved in the face of strident opposition. Another controversial inclusion is persecution on "other grounds" beyond those specified in the statute, but the confusing limitation to those "universally recognized" grounds is regrettable. Of real concern is the requirement that persecution must be committed in conjunction with another crime under the statute. This removes the prosecution of persecution per se from the Court's jurisdiction, which is inconsistent with the clearly stated position of the International Criminal Tribunal for the Former Yugoslavia (ICTY) that persecution is in itself a crime against humanity.  

(c) "Enforced disappearance of persons"  

(i) This crime is included and defined in the statute, negating nervous rumors at the outset of the conference that it would be deleted. A definition is included that is slightly more restrictive than the U.N. and Inter-American Convention definitions, requiring, for example, intent to remove the person from the protection of the law "for a prolonged period of time." 

(d) "Apartheid"  

(e) other inhumane acts of a similar character intentionally causing great suffering, or serious injury to... body or health."  

(i) Finally, this important and controversial generic category was included. This gives the Court the flexibility to cover other crimes against humanity that may emerge over time, not contemplated in the statute, which is very positive.
iv. War Crimes

v. Aggression

f) Cooperation

i. There are no exceptions to the duty to transfer suspects to the Court which is a very positive development. The weakness in the cooperation framework lies, however, in two major exceptions to the duty of state parties to provide "other forms of cooperation". 

(a) First, as a result of U.S. and French insistence, the Court cannot order disclosure of information or prevent an individual from giving evidence if, in the state's view, it would prejudice its national security interests. 

(i) This proposal prevailed over one from the U.K., which would ultimately have allowed the court to make the determination as to the validity of any claim to national security and to order a state to disclose information if it was found to be acting in bad faith and the claim was manifestly unfounded. 

(ii) Under the present text (Article 71), the court can however find a state to be in breach of its obligation to cooperate in good faith and refer the matter to the Assembly of State parties.  

(b) The second exception is where compliance with a request is prohibited on the basis of an existing fundamental legal principle of national law (Article 93(3)). 

(i) In such case, the statute provides that, after consultation with the state, the Court must amend the request. A preferable approach, and one more solidly based on legal principle, would have been to oblige the state to amend its law, not the ICC to amend its request. 

(ii) These provision reflect the enormous deference to arguments of ´state sovereignty´ apparent throughout the statute. 

g) Rights of the Accused and of Victims
i. The rights of suspects (Article 55) and accused persons (Article 67) are protected to the highest standard in the treaty. It contains all of the guarantees enshrined in international instruments and in certain respects goes beyond. The statute seeks to maintain a balance adequate protection for victims without infringing upon the rights of the accused and is, on its face, quite successful in this respect. 

(a) The provisions on evidence (Articles 68(2) and 69), which allow for exceptional measures such as in-camera hearings and recorded testimony so far as they do not impinge upon the rights of the accused, are examples. Such special measures shall be taken by the Court where the victim is a child or victim of sexual violence, unless the Court decides otherwise. 

(b) One area of slight concern regarding the rights of the accused relates to pre-trial detention, as Article 60(4) only prohibits detention for an "unreasonable period" without specifying a maximum or indicating parameters as we had advocated.
B. Cases
1. Prosecutor v. Tadic

a) Tadic’s arguments

i. Illegal foundation of International Tribunal

(a) Tribunal should have been established by treaty, amendment of UN Charter, or consensual act of nations, not be resolution of the Security council.  

(b) Establishment of ad hoc tribunal was never foreseen by UN members when they signed, GA was not involved in creation (would have ensured full participation), never intended that Sec Council est. judicial body, let alone criminal tribunal.  

(c) Criminal Tribunal never capable of promoting peace and no int’l emergency justifying actions

(d) Sec Council is a political organ – can’t est an independent and impartial tribunal

(e) Inherent defect in creation, after the event, of ad hoc tribunals to try particular types of offenses

(f) Int’l Covenant on Civil and Political Rights, Article 14:  any defendant has right to “fair and public hearing by competent, independent and impartial tribunal est. by law”

(i) Legislature

(ii) By body, though not parliament, has limited power to take binding decisions

(iii) Its establishment must be in accordance w/ rule of law

ii. Wrongful primacy of int’l tribunal over nat’l courts

iii. Lack of juris ratione materiae

(a) Jurisdiction of Appeals Chamber to hear appeal

(b) Jurisdiction of tribunal to hear case on merits

(i) Articles 2,3, and 5 of IT limited to crimes committed in context of int’l armed conflict

(ii) Crimes were committed in context of internal armed conflict or in context or no armed conflict at all

(iii) Article 5 is limited to int’l conflict and applying to internal is ex post facto law

b) Ruling

i. Establishment of tribunal

(a) Is Question at Issue Political and hence non-justiciable?

(i) Court has consistently rejected argument as bar to examining case – unfounded in law.  As long as case turns on legal question capable of legal answer, court is duty-bound to accept juris.  

(ii) Essential task is in interpreting treaty, which is judicial act, not political.  

(b) The issue of constitutionality

ii. Basis for establishing tribunal  is Security Council’s power

(a) Chapter VII Article 39:  “Shall determine the existence of any threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security.”

(i) Sec Council plays pivotal role and exercises wide discretion under VII, but does not have unlimited powers.  

(ii) Powers can’t go beyond power of organization at large, but neither text nor spirit of UN Charter conceives of Sec Council as legibus solutus (unbound by law).

(iii) Charter speaks in terms of specific powers, not fiat – “act in accordance w/ Purposes and Principles of UN. Specific powers granted to Sec Council for duties are laid out in...”

iii. What are extent of sec council powers under Article 39, and any limits?

(a) Sex Council plays central role in determining that there exists one of the situations justifying use of exception powers of Chapter VII.  

(b) Sec Council chooses reaction to situation

(i) Recommendations (not using exception powers, but acting under Chapter VI)

(ii) Use exceptional powers by ordering measures to be taken in accordance with Articles 41 and 42 to maintain order and peace (threat to the peace – more political concept, breach of the peace, act of aggression)

(c) Yugoslavia qualifies as a threat to the peace and can be dealt with under Chapter VII – internal conflict has before been categorized as this (Liberia & Somalia)  So there is a common understanding that internal conflict is threat to the peace under Article 39.  
iv. What are the range of measures available?

(a) Sec Council has wide range of discretion in choosing course of action

(b) Article 41 allows “measures not involving use of force”

(c) If Sec Council can undertake measures which have to be implemented through the intermediary of its members, it can a fortiori undertake measures which it can implement directly via its organs, if it has resources.

v. Was establishment of tribunal an appropriate measure/

(a) Can’t test appropriateness of measures by ex post facto success or failure

vi. Was establishment of tribunal contrary to general principle where courts must be established by law?

(a) Established by body which has power to take binding decisions – Sec. Council under Chpt 7 has this.  Just b/c UN has no legis. doesn’t mean that Sec Council is not empowered to set up tribunal if it is acting pursuant to auth found w/in constit – UN Charter.  

(b) Established by rule of law – in accordance w/ proper int’l standards and provide guarantees of fairness and justice and even-handedness.

(i) Nuremburg and  Tokyo gave fair trials, even though not pre-established by law.  

(ii) Article 14 of International Covenant on Civil and Political Rights adopted verbatim for fair trial and rules of procedure and evidence, as well as character of judges.  

vii. Unjustified primacy over domestic courts

(a) Concurrent juris – IT has primary juris over nat’l courts.  May ask domestic courts to defer to IT.

(b) This is allowed, since crimes “shock the conscience of mankind.”

(c) Borders should not be a shield against the reach of the law

(d) Organ is empowered by definition to deal w/ transboundary matters or matters which affect int’l peace and security.

viii. Lack of subject matter jurisdiction

(a) Article 3 confers subject matter juris, regardless of whether internal or int’l conflict
(b) Article 5:  juris over crimes against humanity – doesn’t have to be in int’l armed conflict

(i) Before trial, nexus between crimes against humanity and either crimes against peace or war crimes was peculiar to jruis of Nuremberg tribunal.  But no logical basis for this req and it has been abandoned in subsequent state practice wrt crimes against humanity.

(ii) Nexus req was eliminated in definition of crimes against humanity in Control Council for Germany, also by conventions addressing genocide and partheid – regardless of cnx w/ armed conflict.  

(iii) Settled rule of customary int’l law that crimes against humanity do not req cnx to int’l armed conflict – may not need cnx w/ any type of conflict at all.  

c) Evaluation

i. If the Security Council has the powers to authorize war, then it must have other powers short of war to deal with breaches of the peace.  Must be other possible responses, since it is already vested with the extreme power of using force.   

(a) Could be analyzed as organization of power by preexisting actors to create a new form.  An enumerated view of powers in this case would make sense.

(b) Reparation for injuries case – ICJ advisory opinion which held that UN as an organization had a legal personality to pursue a claim on behalf of one of its employees who was killed in an Israeli bombing.   

(c) Carrying forth purposes of organization rather than strict construction

(i) Consistent with approach for treaty interpretation in ECJ Ireland case – interpret instrument that carries forward fundamental goals of UN.   

(ii) Because body created was  court, the whole enterprise is vindicating international law – moving in direction of promoting rule of law.  The court would naturally be in favor of this.  

ii. Tribunal’s position for saying that they can review actions of Security Council – assessing legality of action against charter, as well as against jus cogens norms

(a) Deliberate effort to provide dicta which in future case could be seen to support judicial review of the Security Council

(b) Marbury v. Madison internationally

(i) Mistake to say that judicial review could directly carry into international law, with differences – political landscape, lack of responsibility and structure, etc.  

2. Lockerbie case – Libya v. US/UK

a) Background

i. Bombing of Pan Am aircraft which exploded. 

ii. Security Council Imposed sanctions against Libya.

iii. Libya brought case saying that measures were unlawful, even though Security Council had made measures mandatory.

iv. ICJ never gave final ruling on case.  

v. In 2003, Libya paid money to the victims – settlement of US litigation by victims and their families.  

vi. France and other countries held up the judgment b/c France settled for less in UTA case.  Payment per victim was much less.  So France said that they wanted to stall lifting of sanctions in Security Council unless Libya upped the payment.  

b) Foreign Services Immunity Act:  

i. Allows cases against foreign states only if the states qualify as terrorist states.  

c) Montreal protocol

i. Have put agents in judicial system, but there wasn’t enough evidence to convict.  

ii. Libyan law prevents extradition of nationals to other countries.

iii. Security Council is acting inconsistently with Montreal Protocol in imposing sanctions.  

3. Rwanda Genocide
a) Genocide being committed there, but Western countries generally didn’t want to intervene.  There was a big debate in US about whether it was really genocide or not.  There was pressure to say that it wasn’t genocide, since then US would have to intervene.

b) Rwanda was one of the rotating members of the Security Council and voted against the tribunal.  

i. They wanted to conduct the trials in their own domestic courts.  Neither Yugoslav, Rwanda, or ICC has death penalty power.  

ii. Rwanda was frustrated that highest level characters would go to Arusha and get the death penalty, while lower level criminals would not get the death penalty.  

iii. The prison conditions in Rwanda are very bad – many judges were killed, so there was a huge problem processing the people.  The worst perpetrators were captured and sent to the nice jail.  

iv. It was Rwandan business – they had to build new understanding of society.  The sanitized external process was more about making the international community feel good, but was not addressing Rwandan rebuilding needs.  

c) Is genocide the right basis for the crime? Criticisms...
i. Too limited in what it covers – many mass killings are not targeted in groups identified under genocide.  There are more kinds of mass killings of groups that are not covered by the treaty.  

ii. Focuses too much on the grouping of the people and the shared culture.  

(a) If you really valued culture, then you should value iconic features of culture more than ordinary person.  Ethno-nationalism – genocide privileges particular kind of group existence.  

(b) Wiping out the group is somehow worse than wiping out the same number of individuals.  

iii. Something inherently morally worse about wiping out a whole culture

(a) Wiping out the future as well as the present – erasing traces of a culture.  

(b) Survivors’ life can never be the same.  

d) Crimes against humanity – by itself is that a problem?

i. Presupposes a certain moral order, certain communal values that are shared.  

ii. Risk of arrogance in determining what constitutes a crime against humanity, who someone outside of humanity attacking us would be.  

e) Who’s really definition of crimes against humanity - controlling this – what institution?

i. Where there is agreement on the norm, it is much easier

ii. Designing institutions to enforce it is much more difficult.

iii. -> This leads to the formation of the ICC

IX. Unit VII:  Immunity and Act of State in Courts
A. Development of Foreign Services Immunity Act in US

1. FSIA, Civil Suits, and National Courts

a) This is not about civil suits in international courts (NAFTA, arbitration) or cases between states.

b) There is not international capacity to adjudicate cases between individuals and a foreign state, so all of this happens in national courts.  This kind of transnational justice claim can only be pursued in national cts.

c) Might make sense to do this in the future, especially with the rise of multi-national corporations

d) General question:  If one individual of a corp sues another individual of another nationality in national courts

i. Claim of jurisdiction of US over foreigners may encounter problems w/ personal juris – lack of significant contacts

ii. Evidence and discovery problems

iii. Enforcement of judgment – if assets are not held domestically

2. Special questions of public international law:  History of US individual civil suits against foreign state

a) History 

i. Marshall in Schoonere Exchange v. McFadden

(a) Ps sought to reclaim vessel that had been seized by agents of Napoleon

(b) SC – dignity of sovereign must not be degraded, concluded that public armed vessels of sovereign immune from juris of friendly sovereign state, even when issue involved title to property against which suit was brought.

ii. Extended in Pesaro

(a) Even trade ships of sovereign state are same public ships like warships

(b) Maintenance and advancement of economic welfare just as imp public purpose, so immunity was granted to a foreign commercial vessel in commercial claim, even against wishes of State Dept.
iii. Ex parte Peru

(a) Said that State Dept’s certificate and request of immunity had to be recognized by Cts.

iv. Republic of Mexico v. Hoffman

(a) SC denied immunity to ship belonging to MEx gov’t b/c of commercial nature of ship

(b) State Dept decline to advance opinion on claim of immunity on basis of ownership w/o possession

(c) Ct can’t recognize immunity if State Dept hasn’t granted immunity

v. Old Exceptions to immunity

(a) Land owned by foreign state

(b) Inheritances:  Foreign state was recipient in will

(c) Foreign states’ courts could try courts if it was about merchant ships owned by foreign state but owned for commercial purposes

(d) Foreign states could waive their immunity

vi. Tate Letter

(a) Little justification for extending to foreign gov’ts choosing to do business in same way as private enterprises immunity granted based on dignity of sovereign.  

(b) State Dept. declared that immunity from suit should not be granted in cases involving “private or non-public” acts as contrasted with sovereign acts.

(c) Jure imperii – immunity b/c acts are public or sovereign

(d) Jure gestionis -  immunity b/c acts are private or commercial
(e) Was sufficiently in accord with other countries at the time, so there was no int’l protest.  

vii. Problems with Tate Letter in establishing workable law:

(a) Didn’t define how public and private distinction should be made

(i) Is grain purchase for starving country public or private?  What about for resale?

(ii) Why should purpose of vessel (commercial or non-commercial) grain make a diff in something like collision?

(b) Who should make determination of public/private distinction?

(i) Appeared to be more judicial than State Dept., but State Dept still had power to decide.

(c) Even where activity on which claim was based was not one entitled to immunity under restrictive theory, not clear how suit against foreign sovereign could be initiated

(i) Personal service of process on officials was void...

(ii) Attaching property?  Quasi in rem... (attachment allowed only to obtain juris, not as execution of judgment)

(a) Some Ds sent notice straight to State Dept., who then could file “Suggestion of Immunity”

(b) Some went to court.  

(d) Litigants were angry b/c they had to wait for State Dept to rule before they could proceed w/ case – were subjected to whims of State Dept.

(i) State Dept set up court to have hearings, but still problems

b) Foreign Act of State doctrine

i. Where there is no foreign state party, there still may questions where interests of foreign state are involved, which are dealt with by Foreign Act of State Doctrine

3. FSIA (1976)

a) Shifts decisionmaking out of the State Department and into the courts. 

b) The State Department now takes no position – it is solely up to the courts to determine immunity.  

c) This came in parallel with US allowing itself to be sued – waived its own immunity, through the Federal Courts Claim Act in 1946.  

d) Comes with subordination of states to judicial control reflects the reduction of foreign state immunity – thinking is in parallel.  

e) Result is that federal district courts have juris over any claim involving foreign state.  Foreign state has a right to exercise right to remove case to federal court.  

f) Foreign state has immunity except for exceptions listed in 1605(a).  

g) Supreme Court in Amerada Hess v. Argentine Republic (1981) that only way to sue a foreign state is under FSIA.  Can’t sue them under ATCA.  

h) Automatically establishes subject matter juris over foreign state if claim falls under one of exceptions in 1605(a).

4. FSIA 1605(a) exceptions

a) Paragraph 1:   Waiver

i. Foreign state has waived its immunity, explicity or impliedly

(a) Many bonds or contracts have automatic waiver clauses for enforcement in courts of NY or US courts.  

(i) But waiver of immunity from suit is generally not waiver from enforcement.  Can get judgment against foreign state, but cannot enforce it to seize assets.

(ii) 1605 is about immunity from suit, but does not control enforcement.  1610 and 1611 cover enforcement.

ii. Is violation of jus cogens norm in itself a waiver?

(a) Current view – that it’s not.  

(b) Prinz v. Germany (DC Circuit):  Important dissenting opinion by Wald 

(i) Wasn’t eligible for reparations and sued Germany.

(ii) Court held that Germany lost immunity.

(iii) Wald held that it was a waiver since Germany committed a violation of jus cogens.

b) Paragraph 2:  Where action is based upon commercial activity

i. In the US by foreign state

ii. Performed in US,  but with connection with foreign state activity elsewhere

iii. Act outside US in connection with foreign state activity elsewhere that causes direct effect in US

(a) Many cases about this looking to what is enough of a direct effect.

(b) Weltover case

c) Paragraph 3 – Expropriation of property

i. Where expropriation of property is done in violation of international law and any property exchanged for such property is present in US in connection with commercial activity carried on in US by foreign state

ii. Broader – where agency or instrumentality of foreign state expropriates property

d) Paragraph 4 – Wills

e) Paragraph 5 – suit for money damages against foreign state for injury or death, damage or loss of property, occurring in US and caused by tortuous act or omission of that foreign state or of any official or employee of that foreign state while acting within scope of his office or employment.  Doesn’t cover victims of torts outside US.  

i. Liu v. R.C. (Taiwan)

ii. Letelier (Pinochet murderer)

f) Paragraph 7:  Money damages for torture, extrajudicial killing, aircraft sabotage, or hostage taking

i. Can take place outside of US

ii. Foreign state has to be designated state sponsor of terrorism

(a) Originally wanted to be any state, but Saudi Arabia and Germany were very worried, as well as Israel.

(b) Iraq, Iran, Sudan, Syria, Libya, North Korea, Cuba.
iii. Victim or complainant has to be US citizen

iv. Has to occur outside of US territory

v. Successes:  Against Iran, Cuba (shooting down by airforce piloted by Cubans in Florida).  All have been through the help of Congress, since there’s no automatic structure to enforce judgments.  

5. Problems with FSIA and sovereign bonds : commercial activity extent & meaning of third prong (effect in US)

a) Weltover:

i. Issuing of bonds in nature was commercial act even though purpose was not commercial.  

ii. But perhaps the line between nature and purpose isn’t too clear.  But in many situations, you could take a narrow view – the thing you have to imagine is a court – take a think slice of conduct (nature) or you can take a wider view including the purpose.  That means question of whether it’s nature or purpose is how wide you look at it.  

(a) This might have some policy imbued in the definition.

(b) The big picture – if sovereigns are subject to suit, then it can be harder to restructure bonds.  

(c) If Argentina had been a corporation instead of a state, the corporation would be done.  So it is a problem to say that you can analogize about situations of corporate debt to sovereigns.  Although in many cases the country does bail out private companies.  The state and the IMF play that role internationally.  

(i) IMF has proposed the equivalent of Chapter 11 bankruptcy for states – the debtors then can’t proceed with judicial action against the state and they have to work out restructuring with the IMF.  

(ii) But this is not politically viable...

(iii) If bond holders can proceed with national court actions, the IMF couldn’t do this Chapter 11 thing b/c other claims couldn’t be settled.  So national claims would have to be precluded.  

iii. ( Foreign debt is now being restructured with existing consent documents – where all of the people who hold the bonds get together with the gov’t and agree to terminate current set of bonds and agree to drop all liability under the bonds in return for getting new bonds with new rules.  The issue there is whether a high majority of bond holders could force minority bond holders into the deal.  But national law differs on this point –whether this is permitted or not.  

6. Terrorist state exception – 1605(a)(7)

a) Part of strategy by US gov’t to put pressure on states that support this activity through structures of commerce rather than harass them diplomatically or declare war.  
i. Make it hard for them to operate on int’l commercial market b/c there will be outstanding judgments to seize assets.  
ii. By creating a private right of action, you set up a class of people who’s only interest is to get their money and those people are not interested in compromising – especially the lawyers.  
iii. Sets a very opposed interest that won’t be traded off in the usual way that diplomacy would trade off interests.  

b) Problems:

i. Once Ps have gotten money, there is no recourse – it diminishes assets available to foreign state.  

ii. Allocation issue:  But the assets are not of the ruler’s personal assets, but of the state and transferred into small groups of private plaintiffs.  

iii. What about rogue gov’ts that are trying to reenter the int’l scene?  

iv. Transition Gov’ts:  
(a) Gov’ts who may have changed or are no longer enforcing terrorism mean that it limits success of states to engage in commerce while the judgments are out there.  Ps could voluntarily settle for a small amount, but generally have no reasons to settle.  

(b) US gov’t could cancel judgments, but then it would probably be a Fifth amendment takings claim where US taxpayers would then have to pay it.  

(c) Purely a judgment of the US to put those countries on the list. 
v. If damages are to deter terrorism, how do all of the multiple cases going on at the same time accurately gauge what would be a good deterrence?   Seems like a difficult way to manage foreign policy, w/ all of these mini-tribunals going on at the same time, with no Ds showing up to defend or present evidence...

c) Possible solution ( Refer judgments to international tribunals like the Iran-US tribunal 

7. How far does FSIA reflect customary int’l laws on foreign state immunity?

a) Used to have rule requiring states to grant foreign states immunity, but was eroded as exceptions developed over time in 20th century.  

b) Ceased to be rule that state has to give absolute immunity – customary rule is now clearly that immunity is only required for noncommercial acts.  

c) Some states continue to exercise discretion to give total foreign state immunity.  

d) Foreign state committing tort in territory of US being liable reflect customary int’l law.

e) But 1605(a)(7) is not customary practice – how far is it lawful?  How far would foreign sovereign whose immunity is taken away would have a customary int’l law claim against US for damage?  

i. If there’s a regime change, this is much more likely.  

8. Immunity from enforcement 1609 onwards

a) General immunity from seizing foreign state’s property unless it comes within one of the exceptions – 1610 and 1611.

i. (a) Deals with property of foreign state itself

(a) Immunity against all property except for that which is used for commercial activity and that is related to the claim

(b) Often tries to seize embassy’s bank account in Washington.  

(i) Part of bank account is used for state purposes, but part for general commercial stuff – rent, cleaners, caterers, etc.

(a) US - Mixed bank account is still open to enforcement – falls w/in commercial activity exception to enforcement.

(b) Inconsistent with customary int’l law, and State Dept generally tries to discourage this practice

(ii) In several other countries courts have held that a mixed bank account is immune from enforcement. 

(a) Alcom v. Colombia – House of Lords (1984)  said that if bank account is used for state purposes then it would undermine whole purpose of immunity

ii.  (b) Deals with property of instrumentality or agency of foreign state

(a) Agency or instrumentality has much less immunity than foreign state itself

(b) No immunity from any of its property for commercial activity, regardless of whether it is related to the claim.  

iii. 1611 – Additional restrictions

(a) Can’t enforce against foreign state’s military property

(b) Can’t enforce against assets of foreign state’s central bank (currency, money supply, etc.)

(c) This is immunity from civil suits, but not from SEC proceedings.  

(i) To allow foreign states to operate

(ii) Competition – commercial decision b/c money is wanted in US and it won’t be here unless there’s immunity in the state (Frankfurt, Switzerland) would get money.  

9. Act of State Doctrine

a) Characteristics

i. Foreign state immunity can claim immunity and act of state as separate defenses.

ii. Act of state can be raised by people in purely private litigation.

iii. Act of state can be brought up by the court even if the litigants haven’t.

iv. Immunity can only be pleaded if its actually in the court.  

B. Cases
1. Weltover v. Argentina 

a) Facts

i. Argentina issued bonds to bail country out of financial crisis, and couldn’t cover bonds and agreed with IMF to work out a process – reschedule payment process.  Most people were willing to do it and restructure debt – better to keeping debt going rather than force a default, since they get money from the restructuring.

ii. The small players are not interested in restructuring b/c they want their money back – they buy them for a small price and then try to get money.  They are called Vulture Funds – the whole structure of bonds business is based on wasted money and bad projects – idea is to really commercialize the market – make the bond market more efficient so that countries will only borrow money where they can really make money instead of graft.  The IMF process is really just spreading money around rich people rather than helping the country – the IMF should stop bailing them out and stop lending money.

b) Issue:  Does Argentina have immunity?

i. Key issue:  Look at NATURE of transaction rather than PURPOSE

ii. Deals with Paragraph 2 exception of FSIA

(a) It was a commercial bond, so it falls within the exception.  

(b) Argentina had acted to bail country out of crisis, but they had issued bonds like commercial bonds.  

c) Question:  What was the direct effect in the US (third prong of test)?

i. Argentinean gov’t was paying bond dividends in NY – reasonable expectation that it would be paid in NY, so failure was direct effect in US.  Has to be a practice of paying dividends in NY.  

ii. If place of payment not designated, then it’s not enough for bondholder to say that they could have been paid in NY.  
d) Evaluation:

i. If these bonds are enforceable in the US, the maybe Argentina will have to pay less when they borrow b/c the chances of getting your money back are higher – this reduces risk so it should reduce cost of borrowing.  

ii. Unable to restructure properly with these holdouts, so it could put them into bankruptcy if all these debts are enforceable.  

iii. Is it really a state action or a commercial action if the outcome could potentially be so bad for the state and it would involve determining social priorities or potentially suspending critical state services for people, throwing the whole country into poverty?  
iv. Historic idea of sovereign equality seems that it would seem wrong to subordinate sovereign of one state to another – that was the idea behind absolute immunity.  But that has eroded, so in most cases foreign states have restricted immunity.  US statute is a good example of restrictions on immunity.  Exceptions in 1605(a) doesn’t cover enforcement, only judicial proceedings leading to a judgment.  

2. Nelson v. Saudi Arabia (1992 in SC) – commercial activity exception

a) Facts

i. Case where American had been recruited in US by hospital company operating in Saudi Arabia to work in hospital as safety engineer.  
ii. Employer was sovereign – the state.  
iii. When he made his report to the Saudi authorities, the gov’t said that his job was not to report safety violations, but he reported more and the police took him to the station and beat him up.

b) Ruling

i. The court said that it was about the exercise of the police power – that is the nature of sovereign conduct rather than commercial, so Saudi Arabia remained immune.  
ii. But you could have said that it was a dispute over the employment contract – if you took a narrower slice.  This goes to test applied in the Weltover case.

3. Letelier case

a) Facts:

i. Chilean former ambassador blown up in Washington by foreign intelligence services.  Some say that Kissinger assisted in it, since US supported military coup of Pinochet against Allende.  
b) Issue:  

i. 1605(a) – clear that Chile lost immunity, but could Ps collect money to enforce it?

(a) Ps did not get money against LAN, which is the agency or instrumentality, so b/c of that there was no basis to enforce against LAN’s other commercial assets in US, b/c LAN was held to be separate entity from Chile so they couldn’t enforce against them.

(b) Mistake of lawyering – should have tried to get judgment against LAN.  

ii. Could they enforce on basis of enforcing commercial activity on which claim is based?

(a) Claim wasn’t based on commercial activity, it was based on the tort.

(b) There is a parallel structure between 1605 and 1610 – if you have your claim in tort on 1605 (not commercial activity), then you can’t get within 1610 basis on commercial activity.  

(c) Flights in which bombs were based were connected with getting bombs to US, escape of agents, and overall plan.  

iii. But should parent be liable for debts of its subsidiaries?

(a) State instrumentalities are treated as separate entities, so airline would not be liable on judgment rendered against shipping line.  

(b) Bancec – nationalization of Cuba – SC pierced corporate veil to permit counterclaim for set-off, but here CAP was unwilling to do so.

(c) Amendment to FSIA would have made instrumentalities liable if judgment relates to claim for which agency or instrumentality doesn’t have immunity thru 1606 or 1607, but was not enacted.  

c) Aftermath:

i. US finally took up claims of nationals against Chile in 1989, & Chile finally agreed to pay w/o admitting fault

4. 1611 enforcement cases
a) Klimt painting belonging to Jewish family ended up in Austrian Museum, painting went on tour and then Jewish family sued to get it back.

b) Issue:  How does FSIA operate retroactively?  When it was taken or now?

c) If foreign state owns corporation (51% share) and corporation has shares in other corporation, at what point in the chain does the state/corporation lose immunity?

5. Birch Shipping Corp. v. Embassy of United Republic of Tanzania

a) Facts

i. P is shipowner attempting to execute judgment against D, Embassy of Tanzania.  

ii. Dispute was for contract for shipment of load of corn, purchase of which was financed by USDA from LA to Tanzania.  

iii. Award was for P, who then served writ of garnishment upon bank where D maintained account.

b) Claims

i. D says FSIA exempts property from attachment, & that it is not w/in any exemptions of 1609 set forth in 1610. 

ii. P says that 1610(a) provides that property used for commercial activity is not immune if 

(a) Foreign state waived immunity in aid of execution or from execution either explicitly or implicitly

iii. D agreed to arbitration and judicial enforcement of award

c) Ruling

i. D’s agreement to arbitration is implicit waiver of immunity D seeks to assert.

(a) While agreement to entry of judgment reinforces any waiver, an agreement to arbitrate standing alone is sufficient to implicitly waive immunity, as was recognized by Congress.

ii. Property attached is “used for commercial activity”

(a) Pays salaries of staff, purchases incidental stuff and services

(b) Funds aforementioned aren’t used for any form of commercial activity other than aforementioned incidental purchases

(c) Legis history of 1603(d) makes clear that these things are w/in scope of commercial activity

iii. Purpose of goods or services in contract doesn’t matter, what matters is nature of activity – whether commercial or not

(a) Contract to buy arms would still be commercial transaction even if ultimate function is public

(b) Public would be employment of diplomatic, military, or civil service personnel, but not employment of American citizens or third country nationals.  

iv. No restriction on attachment of accounts used solely for commercial activity – central bank accounts are exempt, but not mixed accounts.  

(a) D says that attachment of mixed account would make it impossible to conduct business, but Ct. says solution is to separate bank accounts, not make them immune.  

6. Sabbatino

a) Facts

i. Castro took power in Cuban revolution and pre-Castro gov’t was right wing pre-US interests.  A lot of property of US investors  was confiscated and there were many cases about the expropriation.

ii. Relates to expropriation of a shipload of sugar.  Cuban law said that Cuban entity now owned the sugar.  

iii. People who were supposed to be dealing with US gov’t allowed original owners to take the sugar back and agreed to indemnify them if Cuban gov’t won the claim.

iv. Expropriation of sugar was unlawful under int’l law – a seizure of foreign owned property without prompt and full compensation.  It violated the minimum int’l standard.  US gov’t have stuck to this as their vision of int’l law.  Other states – take some account of profits of foreign companies, needs of gov’ts, etc.  

v. Debate has largely been won by the Western states – can only take foreign property if you pay full value – w/ convertible currency, promptly or with interest.  

vi. 1960s – huge dispute and there were fundamentally two different views.

vii. Sugar owners asked US court to say that expropriation was unlawful – still their sugar.  

b) Holding:  Choice of law

i. US court will not find invalid actions of foreign state pursuant to their own law in relation to property which is within their territory.   

ii. SC – can’t fail to apply Cuban law where it operates in their territory.  Act of state – works as a choice of law rule.  

(a) Cannot fail to apply foreign state’s law where it otherwise might be applicable even where it violates int’l law.  

(b) Effect of requiring application of foreign state’s law where ordinary tort or contract law would otherwise be applicable.  

c) Reasons

i. Necessary rule to protect foreign relations, what it means to be a foreign state, separation of powers, court shouldn’t cut into this kind of question which is a matter for the executive branch to decide rather than the courts.  

ii. But if the real point was to avoid embarrassment, wouldn’t it just be to defer to the executive branch decisions?

d) Jargon of decision is put in terms of Bernstein letter.  

i. Nazi law – whether it should be applied, Court didn’t apply Nazi laws b/c State Department said not to apply it.

ii. But some judges sympathize with deferring to State Dept, but there is no agreement in the SC b/c they want to retain their role as judges.  

e) Exceptions

i. Treaties – if there is a clear exception made to the Act of State Doctrine by another state.

ii. Sabbatino amendment

f) US gov’t wanted Cuban law to stand – didn’t want original owners to get the sugar.  Why?  

i. Didn’t want emerging third world states in former colonial states to be subject to this – to get their assets back from colonial powers.

ii. US gov’t wanted to handle it themselves rather than in the Courts.  

g) Aftermath

i. Courts rarely apply Sabbatino doctrine

ii. Sabbatino amendment by Congress allowed US to keep sugar.  

7. Kirkpatrick v. Environmental Tectonics Corp (1990) - Act of state does not establish exception for cases and controversies that may embarrass foreign gov’ts, but merely requires that, in the process of deciding, the acts of foreign sovereigns taken within their own jurisdiction shall be deemed valid.  
a) Issue

i. Whether Act of State doctrine bars court in US from entertaining cause of action that doesn’t rest upon asserted invalidity of an official act of a foreign sovereign, but that does require imputing to foreign officials an unlawful motivation (bribes) in performance of official act.

b) Facts

i. D was chairman of board and CEO of Kirkpatrick and bid for construction contract on construction of an aeromedical center in Nigeria.  

ii. If Kirkpatrick got contract, then he would pay commission equal to 20% of contract price to Panamanian entities.  

iii. Contract was awarded to Kirkpatrick and he paid commission.
iv. Nigerian law prohibits receipt of bribes in cnx w/ award of gov’t contract

v. FBI brought charges against Kirkpatrick for violation of Foreign Corrupt Practices Act of 1977

vi. P brought civil suit against company in NJ seeking damages under RICO.

vii. D moved to dismiss saying that action was barred by Act of State Doctrine. 
c) Act of State in case law

i. Used to be expression of int’l law, resting upon highest considerations of int’l comity and expediency

ii. More recently – reflects strong sense of judicial branch that its engagement in task of passing on validity of foreign acts of state may hinder conduct of foreign affairs (Sabbatino)

iii. Suggested exceptions to Act of State:  commercial transactions, where Executive Branch has no objections. 

d) Ruling

i. Act if State only applies where to find that FS action in its own territory was invalid is necessary to decision in the case.  If you don’t reach that threshold, then Act of State doesn’t apply.  

ii. Act of State is not some vague doctrine of abstention but “principle of decision binding on federal and state court.”

iii. “the act within its own boundaries of one sovereign state becomes...a rule of decision for the courts of this country.”

iv. Act of state issues only arise when court must decide – outcome of case turn upon – effect of official action by foreign sovereign.  

v. Legality of Nigerian gov’ts accepting bribes in not question to be decided in present suit.  

vi. Act of state does not establish exception for cases and controversies that may embarrass foreign gov’ts, but merely requires that, in the process of deciding, the acts of foreign sovereigns taken within their own jurisdiction shall be deemed valid.  Doctrine has no validity b/c validity of no foreign sovereign act is at issue.  

vii. Nigerian gov’t accepting bribes – 

(a) CT doesn’t apply act of state doctrine b/c it doesn’t find that bribes were illegal.

e) Aftermath

i. Invoked a lot now – the State Department was scurrying to limit ATCA and to get friends of the US out of court cases.  

