
Bankruptcy - Prof King

Part I. Bankruptcy Code of 1978 (11.U.S.C 101)

A. Primary purpose 
1.
To provide a means for an equitable distribution of debtor's assets among all creditors


(From creditor's point of view)

2.
The ability to start a new financial life - permitting a fresh start


(From debtor's point of view)

a.
Only the honest debtor is entitled to a discharge. Certain types of creditors more deseving of protection than debtor to discharge. (i.e. Student loans only discharged rarely)

b.
Discharge and equitable distribution to creditors are not tied together.

c.
Equitable distribution only to extent there is property (10c on $1) as long as 

i.
Not commit dishonest act

ii.
Not obtain discharge in previous 6 years

3.
Code intended to make bankruptcy judges purely judicial, resolve disputes, in function. Delegated administrative duties to U.S. Trustee

B. Jurisdicion / Procedural Aspects

1.
Jurisdiction (28 U.S.C 1334)


Bankruptcy case - In rem proceeding

(Dist Ct include Bank Ct - If Dist Ct has jurisdiction, it can be exercised by bankruptcy court)

(a)
Dist Ct has orig and exlu jur of all cases under Title 11. 

(b)
Dist Ct has orig but not exclusive jur of all civil proceedings arising under Title 11, or arising in or related to cases under tiltle 11.

(c)
Dist Ct can abstain from hear any part proceeding arising under Title 11, or arising in or related to a case under Title 11. (-> State Ct) 

(1)
Permissive abstention - In the interest of justice, or in the interest of comity with State courts or respect for State law

(2)
Mandatory abstention if

(i)
A party to the proceeding mus timely file a motion to abstain

(ii)
The proceeding is based on a State law claim or cause of action

(iii) The matter is a "related to" proceeding, as contrasted with an "arising under" or "arising in" proceeding.

(iv) The action could not have been commenced in federal court in the absence of the jurisdiction conferred by §1334.

(v) An action is commenced in state court

(vi) The state court action can be timely adjudicated

(d) Dist Ct in which case commenced or pending shall have exclusive jurisdiction of all the property, wherever located, of the debtor as of commencement of such case, and of property of the estate

Service of process may be made anywhere in US (Rule 7004)

Marathon knocked out §1471

2.
VENUE (§1408)

a.
Case  may be commenced in district 

(1) in which domicile, residence, ppb, principal assets - 180 days b/f commencement

(2) in which there is pending a case under title 11 concerning person's affiliate (subsidiary), general partner, or partnership

b.
Waiver rules - If not object to file in wrong venue, still have jurisdiction

c.
D can move for change of venue for convience, justice

Procedure
3.
Appellate process (§158)

a.
Bank Ct -> Dist Ct or Bank App Panel if exist (Appellant choose, appellee do nothing = agree)


i.
Supreme Court

ii.
US Court of Appeals

iii.
(a) US District Court  (b) Bankruptcy Appellate Panel (9th Cir only)

iv.
Bankruptcy Court

b.
Appeals

i.
Dist Ct can hear appeals (a) for final order and (b) interlocutory orders, with leave (by permission of Dist Ct) (§158(a))

ii.
Limits jur of Ct of Appeals to appeals for final orders from Dist Ct or Appellate Panels (§158(d)). Policy - not to overburden Appellate Cts - judges, time, money

a.
Whereas ordinary civil actions, can wait til final order and appeal from interlocutory order; Bankrupcty case is discrete issues and disputes - judgments w.r.t. stays, injunctions in bankruptcy case are final orders, so may be appealed to Ct Apps. 

b.
In ch 11 case, final order is order of confirmation of reorganization. (Though Bank Ct deny appointment of committee of sh and appealed to Dist Ct who affirms, is a discreet issue, Ct Appeal can't hear b/c called it interlocutory)

c.
If Bank Ct enters final order, Dist Ct can remand for futher findings of fact. If appeal, then not a final order


c.
If non-core (§157(c)(1), Bank Ct hear, Dist Ct enter final order -> appeal go to Ct of Appeal (normal civil action route, no intervention of panel)

d.
Dist Ct can be involved in both core, non-core proceedings

i.
Core: (a) start in Bank Ct (b) Dist Ct get appeal. Can only overturn if findings of fact made by bankr judge clearly erroneous, otherwise have to accept fact by bankr judge

ii.
Non-core: (a) Bankr Ct proposed findings of fact (b) Dist Ct can hear facts de novo
e.
Bankruptcy Judge - Art I, not Art III judge. Distinction b/w Bankruptcy judge and District judge - creates questions about jurisdiction, authority. Appted by Ct of Appeals.

4.
Reference (28 U.S.C. §157)

(a)
Allows Dist Ct to refer cases to bankruptcy court at their discretion

(b)
Bank Ct can hear cases under title 11 and all core proceedings arising under title 11, referred under (a) and may enter orders and judgments, subject to review by Dist Ct (§158). 

(c)
(1) Bank Ct can hear but can't enter final order in non-core proceedings but can merely submit proposed facts and findings to Dist Ct.


(2) Permits Bank Ct to enter final order on non-core proceeding if parties consent. Consent can be implied. (i.e. If party fails to object timely to entry of fianl order in non-core proceeding -> deemed consent)

(d)
Dist Ct may withdraw reference on its own motion or timely motion of any party 

(i) discretional - for cause 

(ii) mandatory - On timely motion of party if resolution of proceeding require both Title 11 and other laws reg interstate commerce (Cts find Rarely applicable)

-> Dist Ct

5.
Core Proceedings (§157(b)(2))

(B) Allowance or disallowance of claims against the estate or exemptions from property of the estate, and estimation of claims or interes for the purposes of confirming a plan under Ch 11, 12, or 13 of title 11. (creditors file proof of claim to get paid if distribution, if no objection, deemed allowed). 

- Exception for personal injury: But not for liquidation or estimation of contingent or unliquidated pwersonal injury tort or wrongful death claims for purposes of distribtution. (distinction - if creditor file claim to recover for personal injury and objection, then not a core proceeding) 

6.
Personal injury claim (§157(b)(5)

a.
Dist Ct  orders personal injury tort and wrongful death claims to be tried in Dist Ct where bank case pending or where claim arose

7.
Trial by jury (§1411(a))

(a)
Right to trial by jury preserved for personal injury or wrongful death claims where existed under non-bankruptcy law. (Breach of K -> right to jury trial not preserved)


-> Dist Ct

(b)
Dist Ct may (discretionary) order issues arising under §303 (involuntary petition) to be tried w/o trial by jury. 

Bankruptcy Amendments '94 bill - permit Bankr J conduct jury trial if 

(i) Specially designated by Dist Ct to do so

(ii) parties expressly consent

Constitutionality of allow non-Art II judge to conduct jury trial?

Granfinancier - found right to jury trial in fraudulent conveyance litigation tho core proceeding, where (1) the trustee is seeking a money judgment and (2) the transferee has not filed a proof of claim b/c sought remedy at law, not equity and not decide whether non-Art III bankruptcy judge may comduct jury trial.

2nd Cir - Bankr Ct can conduct jury trial in core proceeding, not in non-core (In re Ben Hoover)


All Cirs disagree - No stat auth for Bankr Ct to hold jury trial, if so - unconst

If file proof of claim, choose equitable bankruptcy forum - waive right to jury trial. (Lagenkamp v. Culp)

Part II. Bankruptcy Code

A. Chapters

(1)
General Provision, Definition and Rule sof construction

(3)
Case Administration

(5)
Creditors, the Debtor, and the Estate

(7)
*Liquidation

(9)
Adjustment of Debts of a Municipality

(11) Reorganization

(12) Adjustment of the Debts of Family Farmer with Regular Income

(13) *Adjustment of Debts of an Individual with Regular Income

* Most commonly used

Gaps in statutory provision -> look to Bankruptcy Rules to fill in the gaps

B. Forms of Bankruptcy Relief

1.
Liquidation - Chapter 7

a.
Avail to indiv, corp, partnership 

i.
RR, Bank, insurance co can't use Ch 7 b/c thier liquidations are governed by other state and federal regulatory laws - Fed Bank Laws, State Insur Commission

b.
Only indiv debtor gets discharge b/c corp if assets liquidated, ceases to do bus, not exist

c.
Always a trustee

2.
Rehabilitation or reorganizaton - Chapters 11, 13

a.
Chapter 11 - Reorginization

i.
Available to all forms of debtors - indivs, part, corps (RR too, not stockbroker)

ii.
Is there a viable business here?

iii.
Gen not a trustee, but debtor in possession in control

b.
Chapter 13 

i.
avail only to indiv w/ regular income who have "non-contingent, liquidated" unsecured debts of less than $100,000 and secured debts of less than $350,000


('94 Amend bill §109(e) - $250,000, $750,000)

ii.
Permit debtor to propose a plan to pay creditors out of my future income over the next 3 years (Cts can approve a 5 yr plan when nec) - to the extent they can be paid out of my future income. Can discharge for balance if paid over 3 years.

iii.
Always a trustee

Part III. Commencing a Case

A. Eligibility (§109

1.
If eligible for Ch 7 relief, also for Ch 11 reorg relief (except RR - ch 11, stockborker and commodity brokers - Ch 7). Insolvency not required for Ch 7, 11, 13. 

2.
Ch 9, insolvency required

3.
Indiv debtor is not eligilble to be debtor under Ch 7, 11, or 13 if was a debtor in a bankruptcy case w/in lst 180 days that was (i) dismised by the court for failure of the debto to abide by court orders or appear b/f the ct, or (ii) dismised on motion of the debtor followig the filing of a request for relief from the automatic stay. (§109(f))

B. Commencement of case = Filing of the petition

1.
Voluntary (§301)

a.
Filing of petition automatically constitutes order for relief (no hearing, ct not have to enter an order) (file with clerk's office - filing fee $130 + notice fee $30 (28 U.S.C. §1930))

b.
Prior to (file petition) commence case by indiv who's debt principally consumer debt, clerk of Bankr Ct should give written notice that indicate each chapter of this title indiv may proceed (§342(b)).

2.
Involuntary (§303)

a.
Very drastic remedy - in the hands of creditors

b.
Debtor entitled to hearing (trial)

c.
Requirements

i.
Only under Ch 7 or Ch 11. (Not compensable under Ch 13)

ii.
Only against a person (§101- indiv, partner, corp); except farmer, family farmer, non-profit corp - can file voluntary

iii.
By three or more creditors, each of which hold claim not contingent as to  liability or the sbject of a bona fide dispute, if sum $5000+  and unsecured
a.
§101 - claim includes contingent claims (i.e. guarantor)

b.
Bona fide dispute - reas person standard (~SJ standard - genuine issue of material fact)

c.
A secured crditor may be a petitioning creditor if among 3 creditors, there is aggregate $5000 unsecured. (i.e. Cred A owed $3000 unsecured, Cred B owed $4000 unsecured, Cred C owed $5000 secured - OK)

d.
If (good faith belief) fewer than 12 creditors, then only 1 creditor $5000+ nec to file invol pet (i.e. Judge not dismiss if just 1 creditor, and no reas means to get more creditors to join)

3.
On commencement of case, all creditors stayed from action collect pre-petition debt. Date same for voluntary, involuntary

4.
Trustee gathers non-exempt property to be sold

C. Dismissal 
1.
Chapter 7 (§707)

(a)
Ct may dismiss a case under this Ch only after notice and hearing and only for cause, including (1) unreas delay by debtor that is prejudicial to creds (2) nonpayment of fees (3) failure of debtor in voluntary case to file w/in 15 days list of creds, sched asets liabil..., but only on motion of by US trustee (§521(1))

(b)
After notice and a hearing, ct, on its own motion or on a motion by US trustee, but not at the request or suggestion of any party in interest, may dismiss (1) only for indiv (2) whose debts are primarily consumer debt - (3) when appears that use of Ch 7 is really an abuse of Bankr Code (That industry rather see me in Ch 13 - repayment plan of future income over next 3 years b/c for people with ability to have large amount of money in future. i.e. Entertainment Industry).

2.
Chapter 11 (§1112(b)) - "for cause" - standard applies to both debtor &creditor motions

3.
Chapter 13 (§1307(b)) - Debtor absolute right to have case dismissed - "On request of the debtor at any time". Creditors motions to dismiss are subject to "for cause"

4.
Chapter 7, 1, 13 - Debtor or creditors can base a motion to dismiss on §305 - empowers bankruptcy court to dismiss or suspend a case if there is aforeig bankruptcy proceeding pending concerning the debtor or if "the interest of creditors and the debtor would be better served by such dismissal or suspension." 

Part IV. Automatic Stay (§362)

A. Purpose - Benefits debtor / estate
1.
When petiton is filed, to maintain status quo. To prevent any dismemberment of the estate except thru org method that comprises the Bandrupty Code itself. To prevent piecemeal dismemberment of debtor's estate

2.
During course of bankr case, to give debtor some breating space from his creditors, to stop all collection efforts, harrasment, and foreclosure actons

B. Time Stay Arises

1.
Triggered by (commencement of case) filing of a bankruptcy petition, vol,invol, or joint (not need file motion for court order and hearing)

C. Scope of the Stay (§362) - Important in all chapters

1.
Applicable to all entities (include governmental unit) - Creditor actions "against the debtor"

a.
Any action to collect on pre-petition claim 

b.
subject debtor to payment of claim

c.
Ex control over (can't sell debtor's prop, can't cont claim, can't enforce lien)

2.
Chapter 7 - "against the debtor" (§362(a)) 

a.
If Prof King file ch 7 pet, loan from bank and bro guarantee, can bank sue bro? Yes b/c bro is not a debtor under code b/c did not file petition.

b.
If partnership file ch 7, can sue general partner? Yes b/c gen partner is not a debtor tho personally liable

3. 
Chapter 13 provide for co-debtor stay - protection (Chap 12, also)

a.
W.r.t. guarnateed consumer debts, automatic stay applicable to guarantor, to protect harassment (§1301)

4.
Chapter 11 - No w.r.t. to codebtor (not like ch 13)

a.
If co is Ch 11 debtor and I, sole shareholder of co, guarantee major bank loan, can I get a stay of that action? Prob yes b/c broad, equitable power given to Bankr Ct §105 - "Ct may issue any order, process, or judgment necessary to carry out provisions of this title"

5.
§105 complementary to §362(a) - When §362(a) stay not apply, courts may use §105

6.
Accrual of interest not subject to automatic stay. (§502(b)(2)) If something occurs automatically, then not subject. Not affect amount unsecured creditors are getting. Oversecured creditors (if have more collateral than debt) are entitled to post-petition interest (§506(b)) 

7.
Exceptions - Not subject to stay (§362(b))

(1)
If creditor go to DA for criminal proceeding against debtor for bad check and restitution purely incidental -> exception to stay since not suit by cred to collect claim

(4)
If gov't bring action against me to enjoin me from commit waste, violate env L, then not subject to auto stay b/c in furtherance of gov't regulatory power

(5)
If gov't seek judgment against me for amount money to clean up, that they can get.

D. Notice
1.
Code presuposes notice will go out (§342(a) - "there shall be notice give as appropriate -> to creditors"

2.
Most cts: any action taken in violation of estate, knowledge or not = void. If action with knowledge, then also subject to damages for contempt. Individual debtor entitled to damages. If lawyer advise that action -> subject to fine.

E. Creditors can seek relief from stay (§362(d))

1.
On request of party in interest (i.e. Secured cred) and after notice and hearing, the court shall grant relief from the stay, by term, annul, modify, or condition stay

(1)
for cause, including lack of adequate protection of an interest in prop; OR

(2)
(A) the debtor does not have an equity in such property (value of prop < amt of debt) AND (B) such property is not necessary to an effective reorganization - must be reasonable possibility of sucessful reorganization w/in reas time
2.
BURDEN OF PROOF (§362(g))

(1)
Burden of proof on issue of debtor's equity in property -> Party requesting relief (Secured cred)

(2)
Burden of proof on all other issues (i.e. Provide adequate protection; Collateral is nec for effective reorg) -> Party opposing such relief (Trustee/ Debtor) 

F. What constitues Adequate Protection? (§361) - refers to §§362, 363, 364 

1.
Adequate protection against loss caused by automatic stay may be provided by

(1)
Single payment or periodic payments to secured creditor

(2)
Providing to secured creditor additional or replacement lien to extent stay decreases value of prop; OR

(3)
Granting such other relief of indubitable equivalent of secured creditor interest in such prop

Ex1: If Offer amount of depreciation, the guarantee of principle shareholder, guarantee is only as god as princ sh. Not know his net worth a year from now

Ex2: If oversecured - prop worth $2mil, debt outst $1mil, and secured cred has lien on whole prop, not need any addt'l adeq protection b/c prop enuf. If depreciation later drastically can still come back with another motion if change circum

2.
Adequate protection does not cover loss opportunity cost that secured creditor "can forclose sell for value now and use proceeds from sale to rinvest and make money on that" Timbers 

3
Adequate protection looks to the future, not the past - if Undersecured by $1mil b/f file for motion of relief from stay, and prop not depreciate -> should not order adequate protection
4.
When adequate protection ordered by ct and proves to be inadequate -> resulting loss ahead of even administrative expense priority of the losses (§507(b)) SUPER PRIORITY 

Ex: (a) Secured creditor request relief from automatic stay

(b) Debtor offer Adequate Protection

(c) Ct approves Adequate protection offer of Debtor

(d) PROBLEM - Reorg unsuccesful, prop sold, but sold for less than estimate so $300/mo not suff to cover loss

(e) Diff b/w payments made nd actual loss - entitled to super-priority

Dificult to prove was b/c overestimate value of property

G. Effect of automatic stay on secured creditors (i.e. Chapter 11) - delays enforcement of stateL and Kual rights to sell prop and foreclose to satisfy debt.

1.
Key at beginning to poss success of Ch 11 for ch 11 debtor - Reorganization - keep things going; if not work -> ch 7 liquidation instead.

2.
Problem if 

a.
Debtor is unsecured shareholder and under Bankr L has privilege to attempt to reorg

b.
Creditor is secured and under State L has right to reposses

3.
Balance
a.
Both (a) and (b) can't happen at same time b/c inventory, equipment, A/R, building need to reorg, but if use inv, then benefit unsecured creds well, but violate rights of secured creditors

b.
Code balance in favor of reorganization process, debtor but make sure there is not unnecessary loss to secured creditor b/c

i.
Most Ch 11 cases, there will be secured creditor. collateral, security is prop nec in operation of a bus

ii.
Strong poss, if debtor allowed to continue use collateral, value of collateral will decrease b/c of depreciation, use, may even disappear (i.e. If inv is sold)

4.
Steps

a.
Secured creditor is stayed from enforce security interest, mortgage (§362(a))

b.
So seek relief from stay in Bankr Ct (§362(d))

H. Procedural Safeguard to Secured Creditors (§365(e)) - onus put on court, not party
1.
If court sit on motion for relief from stay, 30 days, but not do anything, meanwhile, property is being used, abuse of process -> Congress statute -> stay is terminated. After notice and (oportunity for) hearing can order stay pending final hearing if too early for final hearing. (Difficult testify value of prop and reasonableness of reorg effort). Hearing may be a preliminary hearing. can continue stay if reas likelihood debtor would prevail at conclusion of final hearing. Final hearing commence no later than 30 days after preliminary hearing. 

2.
Permits final hearing to be open-ended. Just say when hve to start, not say when end. Can postpone, delay hearing. So still possibility.

3.
Amendment 

a.
"Final hearing shall be concluded not later than 30 days after concl of prelim hearing"

b.
30 day pd can be extended by ct based on "compelling circumstances"

Part V. Continued Operation of Business - Ch 11 rehabilitation
A. Use of Encumbereed Property Including Cash Collateral §363


Use, Sale, or Lease of Property

1.
Filing of petition create an estate (§541)

a.
Debtors legal and equitable interest in property at at date of petition. 

b.
Debtor in poss or trustee can continue use, sell, lease encumbered property. The interest of the lien creditor is safeguded by affording secured creditor adequate protection. §363(e)

2.
Cash collateral §363(a) - cash, negotiable instruments, docs of title, scurities, deposit accts, which estate and other entity have an interest and includes proceeds, rents, profits. (§552(b) - Pre-petition security interest continues to reach proceeds acquired after the bankruptcy pettion was filed except in equities of case, ct orders otherwise) Cash collateral include rents derived from R/E subject to a mortgage. i.e. Hotel revnues, not really rents, A/R, but subject to security interest so cash collateral.


Collateral - prop subject to a secured int, subject ot right of secured creditors, not  free assets.  

3.
Encumbered prop that is not "cash collateral" may be used, sold or leased in ord course of bus w/o a prior jud determination of "adequate protection." §363(c)(1). On "request" of the lien creditor, the court shall condition the use, sale, or lease of encumbered prop so as to provide "adequate protection.' §363(e).

 a.
ONLY if prop being used, sold, leased even tho in ord course of bus, subject to security interest, secured creditor can object, "can't use unless I'm adequately protected." But absent action by secured creditor, trustee may sale or lease prop of estate in ord course of bus w/o notice or a hearing. 

4.
Notice and hearing on the issue of "adequate protection" is required b/f a Ch 11 debtor use, sell, or lease encumbered prop that is NOT in ord course of business prop of the estate - §363(b)(1)  

a.
Secured cred definitely has to get notice. Even unsecured cred (Committee of Unsecured Creditors; if no committee have to serve all creditors), so want to know and can file objections.

 b.
If nobody file objections -> OK, not need court order approvingthe sale. If no objection, no issue, not need judge involved. Can go ahead w/ sale w/o get court order. But for most part, get one if you can. 

 c.
However, b/c past history and law b/f code, buyers insecure about purchase from Ch 7, 11 estate w/o ct order -> condition in agrement - get a court order approving the sale. (esp. R/E title policy, judge will sign) 

d.
Proc - permit opportunity for hearing when sale out of ordinary couse of business. sometimes auction, bid, highest, in ct. (Enhancement fee, stalks horse fee, 1st bidder get from debtor b/c allow price to go up) Some cts not approve fee in agreement -> Debtor not liable for fee. 

5.
Encumbered "cash collateral" may only be used if (A) secured creditor consents or (B) the court, after notice and hearing on adequate protection, authorizes such use b/c by use -> diminish value of cash collateral. §363(c)(2)  

a.
All such cash collateral coming into the debtor in possession or truste's posession must be segregated and accounted for §363(c)(4)

Ex: Inventory sold for cash or credit (A/R). Proceeds of inventory = part of collateral of secured party. Trustee can't take cash from sale and put in bank act and co mingle with other funds w/o permission. 

6.
Chapter 11

a.
Property of that estate used

i.
In ordinary course of bus - if prop is collateral and secured cred want adequate protection can motion protect from use. If free assets, not collateral, trustee can use

ii.
Not in ordinary course of business - trustee want sell a division then notification go out. Hearing required if anyone object.

b.
Importance of Secured creditors at filing of bankruptcy petition

i.
Relief from stay §362 in order to get adequate protection

ii.
If shortfall - entitled to duper priority §507

iii.
Need to negotiate how much cash collateral to be used, adequate protection

c.
Through both §§362, 363, Ch 11 case can go on in early stages with oper of bus. Debtor may not need additional financing.

i.
Continue to earn money -> operations, more sales, inv, ... does not have to surface its debt. (Money out for capital expenses)

ii.
But debt service - payment of interest on outstanding loan (§502(b)(2) - Payment of interest on unpaid claim sop accrue at file Ch 11 - claim for unmatured interest not allowed), secured loan - ceases with filing of petition, so a major necessary outgo is halted -> provide a fund to be used for other purpose: (a) operation of  bus, (b) reorg plan.

B. Obtaining Financing §364
1.
While cash collateral is typically debtor's initial source of credit, cash collateral alone is generaly not a sufficient source of credit. 

2.
Ch 11 debtor in poss / trustee problem - financing the operation of the bus pending the formulation and approval of a plan of rehabilitation. Obtaining Credit is essential to almost every Ch 11 case.

3.
§364 provides a number of inducements to 3rd parties to extend credit to a debtor that has filed a Ch 11 petition.

a.
A post-petition unsecurd credit transaction in the Ch 11 debtor's "ord course of bus" automatically has administrative expense priorty over pre-petition creditors §364(a).   (No notice and hearing requirement)
b.
The court may, after notice and hearing, provide administraive expense priority for credit transactions tht are not in the ordinary course of business §364(b)

c.
If priority over pre-petiiton unsecured creditors is not sufficient inducement, the bankruptcy court may, after notice and hering, authorize obtaining credit with:

(1) priority over other administrative expenses (SUPER DUPER PRIORITY), or

(2) a lien on the debtor's unencumbered property, or

(3) a lien on the debtor's encumbered property §364(c)

d.
Last resort provision - If the debtor is unable to otherwise obtain credit, the cout may authorize the debtor to grant its post-petition creditors a "superpriority", i.e., a lien on encumbered property that is equal or senior to exisiting liens. The court may authorize such a "superpriority" only if there is "adequate protection" of the pre-petititon secured creditor's interest.

Part VI. Executory Contracts §365


Effect of bankruptcy petition, commence Ch 7, 11 case on existing contracts


Countryman - Exec K is one in which there is material performance left to be done on both 

sides of K (lack of such material performance constitutes a breach


1. gives estate (debtor in possession / trustee) the opportunity to decide either to assume the 

K or reject the K (comply / not comply)


2. §365(g) - Nondebtor party to K can't force estate to assume or reject K, can move Bankr 

Ct to require estate to make a decision


Advantage to estate, K not terminated until soething further is done


Example


S delivered goods and B file 11 petition, not an exec K, but a debt, unsecured pre-petition 

claim. S file proof of claim in Ch 11


a. §365(b)(1) If trustee assume K, assume promise to pay that debt. Pre-petition claim 

becomes administration expense if after assume K and breach


b. §502(g) If trustee reject K, other party gets claim for damages. Even tho breach occur 
after filing of petion, breach K caused by reject, statute by definition makes it a pre-

petition claim. Entitled to be treated as residual unsecured pre-petition. Not entitled 

to first priority admin expense.

Part VII. Meetings of creditors and equity security holders §341

1. Meeting must be held (First meeting = §341 meeting = meeting of creditors)

2. Debtor must appear and be examined §343 - not a trial, not subject Fed Rules of Evidence - Informational, not adjudicatory

Chapter 7 - Permissive, Creditors can elect a committee, but rarely happens b/c too expensive

If retain prof fees, not paid by estate. Creditors not want pay -> rarely have comm

Trustee must be appointed in Ch 7 case (§701), not Ch 11, not really need a comm

Chapter 11 - Requirement of a committee of unsecured creditors be appointed



Prof fees paid by estate

Rule 2003 - When meeting should take place

A. Notice and Order
§341(c) - "The court may not preside at, and may not preside at, and may not attend, any meeting under this section including any final meeting of creditors."

Later, could be judicial controversy (i.e. objection of grant discharge to debtor)

Then issue need to be decided by judge, but same judge may have heard statements made by debtor in response to creditor's questions at meeting of creditors.

§342 (a) - "There shall be given such notice as is appropriate, including notice to ay holder of a community claim, of an order for relief in a case under this title."

Generally, notice to creditors that file petition in bankruptcy code.

Rule 2002 - How many days notice go out

Voluntary - §301 - file = order for relief

Involuntary - Not get notice b/c creditor is petitioner

B. Deadlines 
Chapter 7, 13 - Important - When file proof of claim


Told about §362 - Automatic stay & can't action to collect on claim else contempt ct


Rule 4007 - Deadline file complaint allege debt owed to you

IX. Claims of Creditors

1. Proof of Claim §501

A creditor may file a proof of claim

Must be filed timely (Rule 3002(c))

2. Allowance of Claims §502(a)

Filing of allowance of claims = preconditions to distribution

§501 - Proof of claim may be filed= like commencement of lawsuit, creditor want collect

§502 - Disallowance of claims - Reasons, Trustee may file objection on grounds debtor not 

liable to creditor 

If no objection is filed to proof of claim = prima facie evidence of validity and amount, π 

would have move for default judgment (no defense/answer) - Claim is deemed allowed
If non-dischargeable debt - creditor can sue the debtor for amount not paid in distribution


§§501, 502 not specify timing of file proof of claim

Rule 3002 - Ch 7,13 - Proof of claim has to filed w/in 90 days after meeting of creditors

Rule 3003 - Ch 11 - Court fixes a date for file

3. Grounds for Objecting §502(b) as to liability or dispute as to amount 

Disallowed = Can't collect from bank estate, not necessarily dischargeable


(1) Particular claim being asserted is legally unenforceable


     (i.e. Interest in form of usury, statute of limitations, K made under duress, forgery)


(2) Such claim as for unmatured interest, has not accrued


     Postpetition interest is not an allowable claim, prepetition interest is allowable


     Secured claim: Fully secured §506, Debtor solvent §726 -> postpetiton interest may allow


(6) Landlord of real property lease may have claims of 



- Prepetition unsecured claim (i.e. damage claim from rejecton of lease) Cap on dam,



  limited amount (i.e. Lease for 99 years left, can only claim for > of 1 yr, 15% - 3yr



  Policy: Long-term lease, damage eat up estate and same time LL get prop back



- Postpetition, entitled to 1st priority as expense of administration §365(d)(3)



  Trustee supposed to perform all obligations while deciding to assume or reject


1994 Amend - §509(b)(9) Claim not allowed if not timely filed (Rules) except to extent 

tardily filed claim permitted under §726(a), (c) or under Bankruptcy Rules

Part VIII. Orders of Distribution of Property of Estate §726

I. Secured creditor intitled to be paid 1st out of proceeds of collateral §§724,725 

If have among secured claims, a federal tax lien, prepetition taXIes where fed gov't has gotten a tax lien. Internal Revenue Code - If taxpayer is delinquent, gov't can make assessment of delinqency, creates a lien on all of property, real and personal, tangible and intangible of taxpayer, whereever located.

Requires notice of tax lien to be filedpublicly b/c good against certain groups

All assets subject to gov't tax lien. Unsecured creditor won't have a chance.

§724(b) - Subordinate gov't tax lien, secured creditor status to paid after (1) - (6) priorities  (~6 1/2)

If prop of estate is subject to tax lien, then proceeds from sale of prop shall distributed


(1) to any Holder of allowed secured claim

(2) to any Holder of claim §507(a)(1)-(6) to extent amount of allowed tax claim secured by such tax lien


(3) to the Holder of tax lien to extent tax lien exceeds any amt distributed under (2)


(4) to any Holder of allowed secured claim not avoidable and junior to such tax lien


(5) o the Holder of tax lien to extent not paid under (3)


(6) To the estate

Establish relationship b/w gov't gen rt to payment and cetain claimants to priority who have junior rt

Congress felt junior rt more entitled to be paid than gov't if not enough money

Policy: Gov't tax lien is on all the prop and may eat it all up and not leave any left for priorities

- If mortgage senior to tax lien, order of distrib from proceeds of collateral 1st to mortgage.

- Money leftover from proceeds of collateral subject to tax lien, but pay (1) - (6) firs

Problem: If mortgage is junior to taxt lien (first in time) -> circular priority 

Solution: §726 - Set aside money to tax lien and take what's needed to pay (1) - (6) unsecured priorities, then if enuf, to tax lien. Mortgage, secured, might not get paid at all -> Unwashed unsecured claim.

II. Super Priorities

1. §364(c) - Postpetition financing if trustee can't get unsecured credit and get secured credit

2. §507(b) - Shortfall in adequate protection for secured creditor, approved by court in order not lift automatic stay

III. Priority within a priority

3. §726(b) - If Ch 11, 12, 13 case is unsuccessful and converted to Ch 7, Ch 7 Admin expense priority over Ch 11 admin expenses 

Policy: May not be enough money to pay both sets of admin expenses otherwise not get necesary people to work (i.e. trustee, attorney for trustee fees, taxes)

IV. Unsecured §726(a) Priority claimants

4. §726(a)(1) - §507(a)(1) - Administration Expenses

If bus continues, postpetition wages must be paid as admin expenses

Employment taxes are entitled to admin expense priority

5.

    (2) - §502(f) Gap period expense, Unsecured Claim - Expense in ordinary cost of business in gap period b/w file involuntary petition and order for relief

6.

    (3) - Prepetition wages for benefit of employees, limitation in time, amt


Maximum of $2000 per individual, earnings w/in 90 days of file petition


Cases filed after Oct 2: $2000 raised to $4000

7.

    (4) - Unsecured claims for contributions to employee benefit plan

8.

    (5) - Unsecured claims of persons engaged in grain, fishing

9.

    (6) - Unsecured claims of individual creditors 

i.e. Downpayment of $1000 on table, store file Ch 11, $900 from deposit b/f commence case for personal goods not delivered

10. 
   (7) - Unsec Govt taxes, non-state income taxes due 3 years preceding petition

11.
    (8) - Failed Savings and Loan institution creditors 


i.e. RTC, FDIC who have insured (guaranteed) the losses get the priority

12. §726(a)(2) - Non-priority unsecured claims allowed 

(A) timely filed under §501(a) (Rules - 90 days)

(C) Distribution has yet been made and not timely filed proof of claim - no notice, knowledge


       Claim non-dischargeable if no notice, knowledge


      B/f '78, not timely filed not get paid

13. §726(a)(3) - Unsecured claim tardily filed not entitiled to protection b/c knew 

14. §726(a)(4) - Allowed claim, secured or unsecured, for fines, punitary damages

15. §726(a)(5) - Payment of interest at legal rate from date of filing of petition on claims 1-11

Unsecured claims can get postpetition interest before the last rung of the ladder, the debtor,  recieves any surplus back. 

Postpetition interest disallowed under §502 but b/c distribuion §726 if estate solvent up to that point. Instead of leftover $ go to debtor, first to this (Rare)

16 . §726(a)(6) - To the debtor 

XI. Distribution of §726 Applicability in Chapter 11 - Reorganization
A. Purpose of Ch 11 - provide a mechanism for the parties who are involved in reorg process to reach a consensual plan

    Requires Preconditions

    1. They are convinced that Bus is salvageable -> profitable as opposed to liquidation

    2. Debtors and creditors reach an agreement

a. What debtor is going to pay in way of claims to creditors?

b. Over what period of time confirm plan? Depend on prospects of bus - 2-5 yrs later?

c. In what form will te payment be? Cash, stock, issue propety, issue notes over pd of time

B. If get requisite majority §1129(a) - Requirements ct must find in order to confirm the plan 

     1. Permit statutory majority to outvote the minority. Ch 11 permit agreement to be considered consensual even if fewer than 100% of creditors in class voting for it.Min which vote to reject the plan -> bound by terms of plan b/c outvoted. Majority of votes cast. All creditors impaired by the plan can vote. Not vote = Deemed to reject the plan.

     2. Best interest of creditors test §1129(a)(7) - meant to protect dissenting voter - If less than 100% of class of creditors vote for plan -> plan must provide for class at least what would receive in hypo Ch 7 liquidation.


i. §726 - Order of Distribution (a) §507(1)-(8) Priorities (Ch 5 applciable to Ch 11)


ii. If debtor is solvent and if in Ch 7 enuf to pay postpetition int -> entitled to it


iii. §1129(a)(9) - §507 priorities especially treated - Unless priority claimants decide otherwise - entitled paid in full at effective date of plan


   a. Can agree to spread it out


   b. (1)-(8) all are paid in full


   c. (6) tax priority can be stretched out over 6-yr period (has to be paid in full) w/o consent of gov't 


Chapter 13 - Priority payments, aren't too many. Plan must provide for their payment in full

C. Cram down section of §1129(b) - If impaired class reject & not get requisite majority

     1. Objecting class receive 100% of the claim or

     2. Receive less that 100%, no class junior to it is receiving anything 


-> Have to det what the class is entitled to 


- Projected income stream over period of time and value of assets


- Profitable business


- Experts testify to value

     Actual distribution similar to §726 b/c gotta go in order of distrib from objecting class on down has to follow. Can't lower class paid b/f higher class.

D. §1129(a) - Easy way, Get all acceptances; §1129(b) - Hard way,  Try avoid hearing

    1. §1129(a) - Get higher class to vote -> not deemed to reject. Hope class will accept the plan.

Senior class give up some to give to junior class -> Hope they will accept plan 

Part XI. Trustee
1. Chaper 7 - Trustee in every case 

§701 - requires on filing of petition, commence case, order for relief (invol case) U.S Trustee appoint an interim trustee from panel of trustees for that Ch 7

§702 - Meeting of creditors (§341) are enttiled if want, to vote for a Trustee (not have to be from panel) If not vote, elect a trustee -> interim trustee become Trustee

Trustee is not a gov't official, Pre-bankruptcy transfers that should rightfully back to estate

One of important functions of Trustee in Ch 7 is to look hard at transfers made by debtor b/f filing of petition & compare particular transfer w/ so called avoiding powers (avoid pre-petition transfers - Get prop back into estate & available to creditors)

2. Chapter 11 - Normally will not be a Trustee. Debtor co or indiv will remain in possession

Avoiding powers exercised by debtor in possession - §1107 - Debtor in poss usu get rts and powers of a trustee (one who made pre-petition transfer) 

Party in interest can motion for order appointment of Trustee

Ct can grant if find cause - Mgmt dishonest, fraud, lack of competence of existing mgmt, or if "in best interest of estate" 

Normally parties not make motion for Trustee. Usu satisfied let mgmt run co and negotiate plan of reorg

In a Ch 11 case, if ct orders appointment of Trustee, appointment made by US Trustee & not nec to make appointment from panel of trustees (Oct 94 Amendments, if Ct order appointment Trustee, party in interest (creditor) can request an election)

3. Chapter 13 - Debtor get to keep prop but promise to pay out of future income next 3 years. Will be a trustee, but Ch 13 has a standing trustee in most districts who get all Ch 13 cases (paid) (Ch 7 easier than Ch 13 except in Birmingham, AL)

4. Chapter 12 - Has a standing Trustee too, but fewer Ch 12 cases than Ch 13 cases

Avoiding Powers of Trustee §547 (544, 545, 548) - Trustee may avoid (Debtor in poss in ch 11 case. ch 13 trustee not have powers of avoidance under §544(a),...)

A. Voidable Preference
1. Debt paid is legitimate debt

2. pay legitimately to discharge debt

- Not unlawful to prefer 1 creditor over another

- §549 - Post-petition payment to a creditor ipso facto recoverable

- If bankruptcy case commenced -> Trustee look at this payment to this creditor. Can it be recovered? W/in 90 days b/f commencement of bankruptcy case -> voidable by Trustee

- §547(b) - 90 days b/f bankruptcy make transfers less than final. If insider - extended to 1 year

- If Trustee bring action set aside transfer and creditor turn back the money -> creditor again & can file proof of claim against estate -> distribution of unsecured creditors
    Elements §547(b) - Trustee has burden of prove all elements of (b)

(0) Transfer (§101) of an interest of  debtor in prop (If creditor paid by my bro -> not my estate)

(1) To or for benefit of a creditor (ex: If bro guarantee the debt I incurred -> Bro is contingent debtor of mine. Guarantor of mine = contingent creditor of principle creditor. When I pay -> guarantor is released = for benefit of guarantor. Trustee can go against either (i) me (to creditor) or (ii) brother (for benefit of creditor)(claim = broad, even contingent) 

(2) For on account of antecedent debt (not for present consideration) 

(3) Made while debtor insolvent (§547(f) - Debtor is presumed insolvent on and during 90 days) Rebut by prove solvency (Not for extendend 9 mo pd - Debtor have to prove insolvency)

(4) Made w/in 90 days preceding file petition. Insider - 1 year. (§547(e))

(5) Effect of transfer - Enable creditor receive more than if Ch 7 liquidation (Normally the case, 


Unless


(a) If debtor is solvent and can pay all unsecured creditors paid in full - 100%


(b) If creditor is fully secured or oversecured b/f the transfer & receives a payment during 90 day pd on loan, even tho the other elements are met, prefererntial treatment element of receive more than Ch 7 not exist b/c paid in full from collateral -> Not a preference)

INDIRECT TRANSFERS

- §550 - Any transferee is liable, immediate or mediate, include guarantor. 1 year apply to you & bro (94 Amend- If transfer is made b/w 90days and 1 yr, only recoverable against insider, not the bank, who's receiving the payment)

Exceptions 

§547(c) b/c "Reas cause to believe debtor is insolvent" used to be element but hard to 
prove what somebody knew and added to burden of Trustee

- Even tho transfers meet (b), trustee won't be able to avoid it. Even if Trustee successful in proving elements of (b), creditor being sued has burden of proving meet exception -> prevent Trustee from avoiding transfer. 

(1) Intended contemporaneous exchange & in fact was (not often used, SupCt dec)

(2) *Debt incurred in ordinary course of business, transfer (payment) made in ordinary course of business or financial affairs (i.e. If not engaged in bus, pay phone bill - if paid on time, then ord couse of fin affairs -> can't void. - Consistency - If always pay late -> OK, too (save recs from 4 yrs)) (B/f only applied to short-term debt - paid w/in 45 days after debt incurred, SupCt - apply to short or long term debt)

(3) 'Enabling loan' - Purchase money security interest - Personal property - perfected w/in 20 days (grace pd) after receive possession of prop


When is debt incurred? (interest on promissory note, rent) 


Trustee must find out when the transfer was made: W/in 90 days? Antecedent debt? Debtor insolvent?

When was Transfer made? §547(e) 

- State Law require that transfer be perfected - Public recordation to be good against lien creds

- Bankruptcy Code incorporate state L 


(2)(A) If done w/in 10 days transfer = Date of transfer §547(e)(2)


(2)(B) If done aft 10 days then the date of perfection 


(2)(C) If done aft 10 days then date of file petition if file b/f perfection




(Then ask w/in 90 days? b/c for antecedent debt)

Judicial Lien Creditor Test §544(a) - Strong-arm clause - Does state Law require action to be taken so transfer valid against judicial lien creditor - If yes, then transfer made when that step taken (Creditor 10 day grace pd for do that action) 

- Test the validity under state law of prebankruptcy transfers as against (1) or (2) at commence

- If state/fed L (non-bankr L) requ some further action for transfer to be effective -> have to take action b/f commencement of case 

- Trustee shall have, as of commencement of case (vol / invol), pers knowledge irrelevant, rights and powers of (certain creditors and transferees of property), or may avoid any transfer of property of debtor voidable by 

- §544(a)(1) Personal property - Creditor holding Judicial lien on prop of debtor (whether or not exist) (creditor not have to perfect if impossible; i.e. improperly noticed bulk sale) (State Bulk Transfer Laws to protect creditros when transferor sell all, subst all of its assets)

- §544(a)(3) Real estate - Bona fide purchaser of real property from debtor (i.e. if debtor gave a R/E mortgage b/f bankruptcy & if not properly recorded -> Trustee can void; else good v. T)

- A Trustee who has been put on constructive or inquiry notice does not become hypothetical bona fide purchaser under §544(a)(3) -> can't avoid an unrecorded transfer of land. (In re Professional Investment Properties of America)


-Rights acquired by status occur only as to date of filing of petition

Was the transfer for antecedent debt?
- If perfected on date of bankruptcy -> valid, If perfected after -> can void

- If loan b/f date of bankruptcy, date of transfer = date filed (10 days -> not fot antecedent debt)

- If executed 9 days b/f bankruptcy and then filed, perfected against bona fide purchaser w/in 10 days relation back -> §547(e)(2) relates back filing -> 9 days Still w/in 90 days, but not for antecedent debt but for present consideration so Not Voidable Preference. 

B. Fraudulent Transfer
- Transfer w/o consideration - If cred A uses & can't get it back

- Poss of bankruptcy -> should take money in case not file or not file w/in 90 days else get ($0.10 on $1 in bankruptcy)

1. State L - Uniform Fraudulent Conveyance Act

2. State L - Uniform Fraudulent Transfer Act

3. Fed L - §548 - Bankruptcy Code

- Creditors have aright to sue for recover reconveyance of property

- Made with actual intent to hinder, delay & defraud creditros (i.e. Intrafamily transfer)

- Transfer made w/o fair consideration (equiv value) at time debtor was insolvent

- §544(b) - Trustee get right of existing unsecured creditors to avoid prebankruptcy transfers, usu under state L (not hypothetical right, but a derivative right)

- Any transfer voidable under state L


(A person who has not filed a proof of claim and sued by trustee to recover an allegedly fraudulent transfer is entitled to a jury trial pursuant to Seventh Amendment, notwithstanding Congress' desgnation of fraudulent conveyance actions as "core proceedings")

- If Trustee can't use §548 - Fraudulent conveyance has to have been made w/in 1 yr of bankruptcy. If made more than 1 yr -> Trustee can't set aside


Then can use §544(b) - Bankruptcy code not set time period. State statute limitations = relevant pd. If creditor could, Trustee could do so.


(i.e. If defese such as running State L statute of limitations for fraud (NY - 6 yrs) run against creditors -> T's actions similarly barred)


- T assume status - Creditor has to be real one, in existence on date of bankruptcy

C. Statutory Liens §101(53) - Lien created by statute, not dependent upon agreement, or judicial proceedings, normally for benefit of particular economic group (i.e. gov't; leave car in garage for repair if not pay -> can auction off by lien) (Normally a stae-created lien. State L can not validly change priority scheme of distribution in Bankruptcy Code)

- If statutory lien, apply regardless of bankruptcy (i.e. mechanics lien on prop under construct)

- If lien only arise when their is bankruptcy (i.e. employe lien on assets of employer) 

- Unless consensual lien voidable under §547, §548

- §545 - Trustee can avoid statutory liens if first become effective against debtor when commence

Part XII. Debtor - Discharges - §524

A.  Chapter 7 Discharge - §727

1. Concerns 

a. Ability to obtain a discharge

b. If obtaining a discharge, knowing in advance if debts owed by debtor nevertheless non-dischargeable

Policy: Discharge nonrelationship to distributionPermit fresh start. UNCONDITIONAL. No relationship b/w if nothing for payment to creditor and debtor's entitlement to discharge. 

2. Grounds for someone can raise objection to discharge - §727
If no one raise objection & discharge granted 

Rule 4004 - Must be raised timely w/in 60 days after first day set for meeting of creditors. Extension can be granted but must apply for w/in original 60 days. If no objection filed by end of pd -> Ct can grant discharge

(1) Corp / Partnership - not need discharge in Ch 7 liquidation mode - assets sold, proceeds distributed, no assets out of which a judgment to be paid to creditors 

(2) If debtor make intentional fraudulent conveyance and made w/in 1 yr b/f bankruptcy

(3) Debtor concealed, destroyed, mutilated, falsified, or failed to keep or preserve any books and records then possible not get discharged. Whether failure reasonable or unreasonable depend on each particular case. (i.e. amount of business sophistication; age; what should be required in particular business)

(4) If debtor made a false oath -> Entire not get discharged, not just the one fraud claim. Job for lawyer in papers file. Lawyer to make sure docs all complete. Debtor examined under meeting of creditors - under oath - warned not to make material misstatements.

(5) Fail explain satisfactorily loss of assets (i.e. Went to A.C. and loss $50,000 not good explananation)

(8) A debtor who receives a discharge in a Ch7 case may not obtain a  discharge in another Ch 7 case for 6 years

B. Chapter 11 Discharge - §1141
1. Corporation 

a. Discharge important b/c not liquidated, continue business

b. Confirmation of Ch 11 plan = Order of discharge (come after file petition to comence Ch 11 case, unlike Ch 7 - file petition is point where all debts incurred after, post-pet liabilities, not subject to discharge, but all debts prop b/f file pet part of bankruptcy estate, subject to distribution. Discharge apply to pre-petition debt)

c. Discharge apply to pre-petition and pre-confirmation debts as well. B/c cont to operate and incure liabilities tho most are admin expenses. Discharge affect post-pet, pre-confrim debts

d. §1141(b) - If corp not reorg, but liquidated -> not get discharge b/c denied a discharge under Ch 7

2. Individual

a. Confirmation of plan not discharge debtor if §727 - conditions applicable 

b. If debtor remain in bus & not total liquidation -> 727 not apply

C. Chapter 13 Discharge - §1328

1.
Corporations, partnerships can't use

2. 
Discharge to individuals - presupposes the proposal and confirmation of payment of debt over 3 yr period

3. 
Debtor will get a discharge upon completion of plan payments 3 yr pd. If fully perform the plan -> get a discharge

a. §747 conditions barring discharge not applicable to bar discharge in Ch 13 -> encouragement to use Ch 13 over Ch 7
4. 
(a) Most of §523 should be dischargeable in ch 13 b/c give up disposable income in next 3 yrs to pay off debt to extent can be paid -> should get improved discharge. (§523(a) exceptions from discharge not apply. Only alimony and child support exception) 


(b) But §1328 recognizes that in 3 yr period conditions could change and may become impossible for debtor o complete payment plan. (i.e. Matters beyond debtor's control - sick -> Ct can grant earlier discharge) However, if you are granted that kind of discharge -> §523(a) exceptions fully applicable. (Some help given, but a little disincentive - §523)

5. 
Over the years, Congress whittled away diff b/w Ch 13 full discharge & Ch 7. Add more debts as nondischargeable in Ch 13. (i.e Crim fine added to §1328 in '94 ; Alimony support non-dischargeable in Ch 7 & 13; Fraud still dischargeable in Ch 13)

6.
A Ch 13 discharge does not affect the avialbility of discharge in afuture Ch 7 case if the Ch 13 plan was the debtor's "best effort" and paid 70% of all general claims.

D. Exceptions to Discharge - Nondischargeable debts - §523
- Apply to discharge under §§727, 1141, 1228(a), 1228(b), and 1328(b)

- Congress keep adding to §523 - more and more debts become non-dischargeable

- Rule 4007 - If claim debtor not put down all debts & rely can file complaint that non-dischargeable §523(a)(2) w/in 60 days after 1st date set for meeting creditors. Debt deemed discharged if not filed timely. 

1.  Assuming debtor gets discharge, even tho important for debtor to obtain fresh start, nevertheless certain types deserve able to collect in full even from post-petition property

(a)(1) Non-stale tax debts - taxex due and owing w/in 3 years preceding bankruptcy

(2) Claims based on fraud - false financial statement in writing on which lender (consumer finance co) relied

(4) Fraud or defalcation while acting in fiduciary capacity, embezzlement, or larceny

(5) Alimony

(6) Claims for willful and malicious injuries (Litigation - what is willful & malicious? i.e. Pers inj caused by drive alcohol = Injury caused by willful & malicious act of debtor? Cts are split - Debtor didn't intend to hurt anyone; Act of getting drunk is willful and malicious. Congress Amendment - include such types of accidents - injuries)

(8) Educational Loan less 7 years unless debtor can prove hardship - DIFFICULT

2. Get determination of court to know if debt is non-dischargeable. 

a. Bankruptcy Ct has exclusive jurisdiction on these three non-dischargeability (a)(2), (4), (6). Can't then go to state ct. 

b. For other types of debt, concurrent jurisdiction - can sue in State ct or Bankruptcy Ct 


(i.e. Pre-petition alimony nonpaid - spouse of debtor suit in state ct. Discharge is Affirmative defense -> State ct determine if that debt fall under §523, if non-dischargeable debt.

E. Reaffirmation Agreement - §524(f)
1. When a debt is dischargeable, and debtor signs agreement to pay debt that has been discharged

2. Movement to render reaffirmation agreements ineffective

3.  §524(f) - Nothing in (c), (d) - limits on use of reaffirmation agreement (i.e. Warnings like not need sign, may be rescinded) prevents debtor from voluntarily repay debts.

4. It should be used only in connection with settlement of litigation. (i.e. Creditor bring nondischargeability action and they settle that action - debtor agree to pay part of debt by Reaffirmation Agreement. Not want creditro use as strategic device, threat to get sign R. A.

F. Right of Redemption - §722 (Ch 7) - 


DEBTOR WILL NOT USE UNLESS CAN'T USE 522(f) TO AVOID LIEN W/O PAYING

1. Individual debtor may redeem tangible personal property intended primarily for personal, family, or household use, from a lien securing a dischargeable consumer debt, if such prop exempted under §522, or has been abandoned under §554, by paying the holder of such lien the amt of the allowed secured claim.

2. a. §522(d) - Exemptions: Real prop; One motor vehicle; Household furnishings for personal, family, or household use ...

b. §522(b) - Prop located in debtor's domicile for 180 days immed prior to date file pet




- Fed L or State L of exemptions 




- State L can prohibit use Fed L of exemptions

c. Biggest area in which there is lack of uniformity in application of bankruptcy code - Ability to use state L. Some states more generous to debtor (FL, TX, CA) - can chooose b/w 522(d) (property not subject to claim of cred - vital household prop) and state L. NY - not let use Fed exemptions in 522, can only use NY stae exemptions that are not as generous.

d. Can one convert non-exempt property to exempt prop shortly before file bankruptcy petition? (i.e. Sell stuff for $3mil and buy home in FL then file petition) '77 Committee Report - conversion is not fraudulent conveyance, not in interest to defraud. Sup Ct not answered this issue. 

e. §522(b)(2)(A)Require prop be in state of debtor's domicile 180 days (6 months) if want to use FL state exemption law.  

3. Lien itself not get a discharge. Balance is deficiency claim - unsecured, discharged

4. Example: Amt owe lending co:
$5000




Furniture worth:
$1000 (exempt property, or abandoned by trustee)



Debtor can keep furniture by pay amt of allowed secured claim (value of collateral) $1000



Balance of $4000 unsecured -> Discharged or Receive distribution, amt others get (i.e. 10% of $4000)

5. Policy: Look more kindly on debtor. If debtor can come up with $1000 better to let him keep than have him reincr to get new furniture. Debtor may ned car to go to work. 

6. Pre-petition prop, like tax refund goes into estate. Can use post-petition earnings, difficult to get $1000 and pay expense.

7. Can you pay in installments? (i.e. pay $100/mo for 10 mos)

a. Ch 13 - Pay in installments

b. Ch 7 - Cts are split 

If Debtor says to secured creditor, "I'll pay you $100/mo installments for X mos until debt fully paid" and cont to make payments so that no right to foreclose on collateral and trustee abandoned to debtor -> Can that be enforced on secured creditor.

If secured creditor consent, no problem; but if object -> Debtor not do something provided for in Code (will go to Sup Ct)



i. Some Cts - Yes, can do it


ii. Some Cts - No, Debtor can't do that. Remedies in Bankr Code limited to what Congress said. Can (1) §722 - Can redeem but by pay allowed amount of secured claim in full, not installement; or (2) Can sign reaffirmation agreement. Appropriate to file Ch 13 if want to cont the agreement.

G. Debtor's Duties - §521

1.If include consumer debts secured by prop of estate, 

a.  §521(2)(A) - Debtor shall file, w/in 30 days of file Ch 7 pet, notice of intent - to retain to secured creditor or reaffirm debt

b. §521(2)(B) - W/in 45 days of file notice of intent, debtor shall perform intention (not say what happen if not perform w/in 45 days -> nondischargeable?)




