EMANUEL: BANKRUPTCY

PROFESSOR KING

FALL 1997

Casebook chapters:
10 – Structure of the Bankruptcy Reform Act of 1978

11 – Commencement of Cases under the Code

12 – Jurisdiction and Venue of Cases and Proceedings

13 – Bankruptcy Court Stays, Adequate Protection and Post-petition Financing

14 – Executory Contracts

15 – The Bankruptcy Trustee

16 – Creditor’s Benefits

17 – Debtor’s Benefits
SOURCES OF BANKRUPTCY LAW

I. The Origins of Bankruptcy Law

A. N/A

II. Modern Law of Bankruptcy

A. Sympathy for debtor

1. Modern laws increasingly based upon viewpoint that, while creditors may have been wronged, the bankrupt is deserving at least of sympathy and help
2. Law developed in last 2 centuries typically balances the needs of the debtor against those of the creditor

3. Central part of modern bankruptcy statutes ( rehabilitation or a fresh start
B. U.S. laws more debtor-oriented

1. Part of the problem is that debt is encouraged by creditors (e.g., credit cards)

2. Debt is also considered a core social ingredient (e.g., consumer debt incurred in connection with the purchase of and automobiles)

3. Incurring debt is no longer considered a social evil

III. Bankruptcy Power Under the Constitution

A. Bankruptcy law under federal power

1. Article I, § 8 – “Congress shall have Power . . . to establish . . . uniform laws on the subject of Bankruptcies throughout the United States”

a) Courts have generally left the definition of “bankruptcy” left to Congress

2. Federal law of bankruptcy preempts state law

3. Bankruptcy law sometimes clashes, however, with other constitutional rights, such as the right to property (Fifth and Fourteenth Amendments) and the Commerce Clause

B. Legislative History

1. Early law covered merchants only and allowed only for involuntary bankruptcy

2. Voluntary bankruptcies introduced in 1841

3. Significant changes made and repealed following the Civil War

4. 1898 – first permanent statute enacted

a) 1934 – Chandler Act provides several amendments

b) no major changes since

C. The “Code” (Title 11 U.S.C.)

1. 1978 – Congress replaces the then-existing bankruptcy law with current law

2. Pre-1978 law referred to as the “Act”; current law referred to as the “Code”

3. 3 major events changed views of bankruptcy after 1934:

a) 1950s – UCC established; Code which followed embodied a treatment of secured creditors that reflected policies of UCC

b) 1934 – sharp increase in consumer growth saw rise in consumer credit and created a new body of debtors; certain Code provisions enacted with these debtors in mind

c) American public grew to accept the debtor-in-bankruptcy as a sympathetic figure

(1) Filings made “voluntary” and therefore “invited”

(2) Bankrupt referred to as “debtor”

D. Amendments after 1978

1. 1984 amendments

a) Jurisdictional problems (as between district judges and bankruptcy judges) addressed

b) Mini-collective bargaining procedure established which enables a debtor-employer to renegotiate an existing agreement with employees

c) Grain storage and fish processing

d) Balance between debtors and creditors readjusted in favor of creditors

2. 1986 amendments

a) Established Chapter 12 for family farmers and U.S. Trustees

3. 1990 amendments

a) reduced benefits that persons involved in the S&L and bank frauds could obtain by using the Code

4. 1994 amendments

a) Balance between debtors and creditors readjusted in favor of creditors

IV. Other Statutes Affecting the Bankruptcy Code

A. Procedural and administrative matters

1. See “Jurisdiction and Venue” discussed infra
B. The United States Trustee

1. Office of United States Trustee created on experimental basis in some districts in 1978; now all districts but those in AL and NC have such offices

2. Role: U.S. Trustee is assigned the job of supervising the administration of all cases under the Code

a) Designed to free the bankruptcy judges from ministerial duties, leaving more time for judicial functions

b) “Case-by-case” trustees are appointed by the bankruptcy judge to help administer estates; the U.S. Trustee oversees all of the case-by-case trustees

C. Title 18—criminal sanctions

1. Crimes of a debtor in bankruptcy may be carried over in the Code as acts that will prevent or limit otherwise-dischargeable obligations

V. The Bankruptcy Rules and Official Bankruptcy Forms

A. Bankruptcy Rules

1. Supplements to the Code

2. In many cases dealing with the procedure of the bankruptcy courts, the Rules merely adopt and refer to the FRCP

B. Steps for rule adoption

1. Judicial Conference ( Supreme Court ( Congress

C. Bankruptcy forms

1. They not only provide procedural guidance, but they are also useful in interpreting statutory language

VI. Relationship of Federal and State Laws

A. State statutes—often called “assignments for benefit of creditors”

1. All states have some kind of insolvent entity statute

2. In simplest form, statute calls for the sale and distribution of debtor’s assets

3. Normally, in the case of corporate or partnership debtor, sale is followed by entity liquidation

a) But individuals normally cannot secure a discharge from debts left unpaid after sale and distribution of assets

4. Limits on state authority

a) Under the Constitution, a state cannot enact a law to discharge a contract; but—unless preempted by federal law—state can enact laws that operate to discharge other types of obligations

B. Federal bankruptcy supremacy

1. 1898 law essentially preempted any state action on bankruptcy proceedings

a) But states have continued to enact laws dealing with related topics, such “assignments for the benefit of creditors” (see above)

b) Despite legislating on related topics, no state has attempted to give debtors a discharge from debt

C. Contrast with “dormant Commerce Clause”

1. Under DCC, state may not enact any law unduly interfering with interstate commerce whereas under the Bankruptcy Clause, states may enacts laws so long as they do not interfere with the Code

VII. Policies of bankrupcty Law

A. Balance between creditors and debtors

B. Contrast between dissolution and reorganization

1. Balancing between providing for liquidation and dissolution (short-term solution) on the one hand, and encouraging reorganization and relief (represents the promise of something in the future; helps to save an entity as a productive ingredient of society) on the other

C. Requirements of a credit-driven society—providing a fresh start

1. Sympathy for debtors and our inclination to provide fresh starts must be balanced with our need for available credit, which is reduced when debtors escape obligations through bankruptcy

D. An ever-swinging pendulum

1. Courts and Congress is continually seeking the proper balance

THE BANKRUPTCY CODE: AN OVERVIEW

VIII. Equitable Base of the Bankruptcy Code

A. Bankruptcy falls under equity jurisprudence

B. Preventing abuse

1. Courts have an independent tradition that impels them to prevent abuse of the bankruptcy process

C. Good faith

1. Courts regard the exercise of good faith as a pervasive underlying requirement

2. This inherent discretionary attitude causes the courts to examine all transactions for their integrity, motives, and general good faith as prerequisites for granting bankruptcy relief (see, e.g., Matter of Jack Hemp Associates)

IX. Structure of the Bankruptcy Code

A. Organized in odd-numbered Chapters

1. System retained references that had already become familiar to the bankruptcy bar

2. Also allowed for the insertion of later chapters (e.g., 12)

B. Chapters 1, 3, 5—general application to other chapters

1. Chapter 1 ( definitions

2. Chapter 3 ( administration of cases

3. Chapter 5 ( defines the major players (creditors, debtor, estate)

C. Chapters 7, 9, 11, 12, and 13—cases which can be “filed”

1. Chapter 7 ( liquidation of debtor and distribution of assets among creditors

a) If partnership or corporation, then dissolution follows

b) If individual, then discharge and fresh start follows

2. Chapter 9 ( municipalities

3. Chapter 11 ( business reorganization

a) Debtor goes through a period of consolidation and emerges with a reduced debt load and renewed existence

4. Chapter 12 ( family farmers

5. Chapter 13 ( consumer reorganizations

a) Used primarily by individuals with fixed incomes

D. The special cases of foreign proceedings

1. See below

X. Definition of Debtor

A. Broad statutory definitions

1. § 101(13) – “‘debtor’ means person or municipality concerning which a case under this title has been commenced”

2. § 101(41) – “‘person’ includes individual, partnership, and corporation, but does not include governmental unit . . .”

B. U.S. connection

1. Any person that resides or has a domicile, a place of business, or even just property in the U.S. may be a “debtor”

XI. Cases Ancillary to Foreign Proceedings—§ 304

A. Cases involving U.S. assets of foreign debtors

1. Scenario: insolvent foreign company owns American entity

2. Problem: foreign or domestic bankruptcy law?

B. Application of § 304

1. Not outlined

C. Unfettered power

1. Not outlined

D. Law and procedure drawn from cases

1. Not outlined

E. Other chapters of Code available

1. Not outlined

XII. General Definitions—§ 101

A.  “Claim”

1. § 101(5) – “‘claim’ means (A) right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or (B) right to an equitable remedy for breach of performance if such breach gives rise to a right of payment, whether or not such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured or unsecured”

a) Broadly defined to include the greatest possible kinds of economic obligations a debtor may have

2. Note that a right to equitable remedy must be convertible to money damages

3. “Claims” versus “Interests”

a) “Interests” is not defined by the Code, but it is used to mean that relationship between the holder of the interest and the debtor which entitles the holder to assert the right or opportunity to receive a payment, though he may not be owed a debt

(1) e.g., relationship between a common stockholder and a corporation

B. “Debt”

1. § 101(12) – “‘debt’ means liability on a claim”

C. “Insolvent”

1. § 101(32) – “insolvent” means that the debtor’s debts exceed her assets (the “balance sheet” test)

a) not always the best indicator of debtor’s economic health

2. Code does not always employ the balance sheet test

a) E.g., § 303(h) uses the alternate “equitable” test which looks at the ability to pay current debts

XIII. Rules of Construction—§ 102

A.  “Notice and hearing”

1. § 102(1) – “‘After notice and hearing’ . . . (A) means after such notice as is appropriate in the particular circumstances, and such opportunity for a hearing as is appropriate in the particular circumstances; but (B) authorizes an act without an actual hearing if such notice is properly given and if (i) such a hearing is not requested by a party in interest; or (ii) there is insufficient time for a hearing to be commenced before such act must be done, and the court authorizes such act”

2. Note the following points

a) When notice is required, it must be “appropriate in the particular circumstances”

b) Only those that will be particularly affected need be notified

c) The subsection requires that there be an “opportunity for a hearing” but the hearing need not be held if not requested by a “party in interest” or if the court authorizes action without a hearing, etc.

B. “Party in interest”

1. Not defined by Code

2. Includes, at a minimum, the debtor, creditors, and trustee

3. May include other parties approved by the court

C.  “Includes”

1. § 102(3) – “‘Includes’ and ‘including’ are not limiting”

a) JAG: redundant advice

XIV. Backup Power of Court—§ 105

A. Broad power

1. § 105(a) – “The [bankruptcy and district] court[s] may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of [the Code]”

a) may act sua sponte
B. Orders must be issued in aid of the scheme outlined by the Code

C. Good faith required

1. § 105 has been used by courts when parties act in bad faith

D. Circuit split

1. Whether § 105 gives the bankruptcy court the authority to issue contempt decrees against persons who have violated the Code or other court orders

E. Court may hold status conferences

XV. Waiver of Government Immunity—§ 106

A. Not outlined

XVI. Jury Trials in Bankruptcy Courts

A. Seventh Amendment

1. Requires jury trials in “suits at common law”

a) USSC has held that bankruptcy courts are essentially courts of equity, not of law (Katchen v. Landy)
b) But where actions are essentially “legal” in their qualities, a jury trial has been held to be required (Granfinanciera v. Nordberg)

2. Creditor claims against the estate will be deemed equitable in nature (Langenkamp v. Culp)

B. Core v. non-core proceedings

1. Core proceedings are specific disputes that, by their nature, can only arise under the Code

2. No right to jury trial in core proceedings

C. 1994 amendments

1. Congress defined certain circumstances under which bankruptcy judges may hold jury trials

2. Where a bankruptcy judge is hearing a non-core proceeding for which a jury trial is constitutionally required, amended 28 U.S.C. § 157 now authorizes the judge to hold a jury trial provided that the court is empowered by the district court to do so and the parties expressly consent

COMMENCING A CASE—INITIAL STEPS

XVII. The Voluntary Case—§ 301

A. Voluntary cases predominate

B. Filing a voluntary petition

1. § 301 – “A voluntary case under a chapter of this title is commenced by the filing with the bankruptcy court of a petition under which such chapter by an entity that may be a debtor under such chapter.  The commencement of a voluntary case under a chapter of this title constitutes an order of relief under such chapter.”

2. Debtor need not satisfy any prescribed standard of insolvency in order to file

3. Without more, the operations of the Code begin when the petition is filed and debtor is placed in bankruptcy

C. The joint voluntary case—§ 302

1. Very similar language to that of § 301

2. May be filed by an individual and the individual’s spouse

3. If the joint petitioners have separate assets, the court may choose to administer them separately or to consolidate them; decision will turn on how assets used prior to bankruptcy:

a) Consolidation if they were used to satisfy obligations of both persons

b) Separately if used separately; the two estates my still be administered and disposed of in the same case, by consolidation is less likely

D. Other documents required (due at fixed times):

1. List of creditors (along with petition)

2. Statement of financial affairs (within 15 days of petition)

3. Schedule of assets and liabilities (within 15 days of petition)

4. Other schedules as required by the Code

XVIII. The Involuntary Case—§ 303

A. In general

1. Very infrequent occurrence

2. Case begins when a creditor or group of creditors files a petition against the debtor; § 303 forces the debtor into bankruptcy

3. Such cases can have serious business implications for the debtor, so the debtor is given an opportunity to answer the petition; creditors must show that they have acted reasonably in seeking such action

4. Courts will determine the merits of such cases quickly so as to not disrupt the debtor’s business

B. Filings under Chapter 7 or Chapter 11 only – § 303(b)
1. Case may not be brought against either a:

a) Farmer

b) Family member

c) Charitable corporation

2. Not available against consumers under Chapter 13, despite creditors’ attempts to lobby for such rules

C. Requirements for an involuntary petition – § 303(b)(1) and (b)(2):

1. Petitioners’ claims must aggregate at least $10,000 more than the value of all liens held to secure such claims

a) No claim may be either contingent or subject to a bona-fide dispute

2. Minimum number of claim holders

a) If 12 or more, then at least 3 must join in the petition

b) If less than 12, then 1 or more may join in the petition

c) Note: for purposes of determining whether there are 12 claim holders, employees, insiders, and transferees of the debtor with voidable transfers are excluded

d) Note: after filing of the petition, additional claim holders may be added

D. Cases involving partnerships – § 303(b)(3)
1. If the debtor is a partnership, “fewer than all of the general partners” may file

2. Partners may file even if they had previously signed an agreement prohibiting such a filing, and even if doing so would violate state law

E. Petitions by representative of foreign proceedings – § 303(b)(4)
1. Filing may be made “by a representative of the estate in a foreign proceeding concerning such person”

2. A domestic connection with the foreign proceeding may serve as the basis of such a filing

F. Debtor may answer or contest the petition – § 303(d)
1. “The debtor, or a general partner . . . that did not join in the petition, may file an answer to a petition under this section.”

2. If the petition is answered, the case has begun, but an order for relief will not be issued until the petitioner (creditor) proves either of the following two conditions per § 303(h):

a) That “the debtor is generally not paying . . . debts as [they] become due unless such debts are the subject of a bona-fide dispute”

(1) To determine whether the debtor is “generally not paying” the court may examine the following factors (In re All Media Properties, Inc.):

(a) Whether a large portion (not necessarily 50%) of the debt’s are unpaid

(b) The periods of time over which the debts have been unpaid

(c) The degree of care taken by the debtor in managing the payment of its debts

b) That within 120 days of the involuntary filing, a custodian of substantially all of the debtor’s property was appointed or took possession

G. Period between the petition and the order for relief—the gap

1. § 303(f) – “except to the extent that the court orders otherwise, and until an order of relief in the case, any business of the debtor may continue to operate, and the debtor may continue to use, acquire, or dispose of property as if an involuntary case concerning the debtor had not been commenced.”

2. If party in interest in Chapter 7 case believes operation by debtor will harm the estate, he may move court to appoint an interim trustee to take possession and operate the business

a) See also § 1104

3. Filing of bond

a) Not outlined

H. Dismissal and damages – § 303(i)
1. If the debtor succeeds in its contest of the involuntary filing and the petition is dismissed, court may grant judgment against the petitioners for costs and attorney’s fees

2. If court deems petition brought in bad faith, it may levy punitive damages

XIX. Abstention; Dismissal; Suspension – § 305

A. Court may also dismiss or suspend case, despite section’s title (“Abstention”)

1. Either action may be taken by court if “the interests of the creditors and the debtor would be better served” by such action (§ 305(a)(1))

2. Normally seen at the beginning of a case

3. Reasons for dismissal or suspension:

a) If the only real dispute among the parties is already under consideration in another court or proceeding

(1) E.g., state proceeding

(2) E.g., active settlement discussions in progress

b) If the relief sought is not practically enforceable

4. Foreign representatives may invoke § 305 – § 305(b)
a) Dismissal may be sought to protect interests of claim holders in the proceeding

b) Abstention may be ordered to recognize or respect the superior interests of a foreign tribunal

5. Note that bankruptcy courts are equitable in nature and, therefore, they are granted more discretion in this regard

B. Dismissal under other Chapters

1. Relevant sections

a) § 707 – liquidation cases

b) § 1112 – general reorganization cases

c) § 1208 – family farmer cases

d) § 1307 – consumer cases

2. The preceding four sections are usually used once a case is well under way while § 305 is most often used at the inception of a case

3. Note also that the tests for dismissal may be different under each

a) See § 1112’s “for cause” language

C. Appealing a decision to dismiss

1. § 305(c) – “an order under subsection (a) of this section . . . is not reviewable by appeal or otherwise by the court of appeals . . . or by the Supreme Court”

2. 1990 amendment: dismissals are now appealable to the district courts only
XX. Consumer Abuses (capsule only)

A. Record bankruptcy filings under the 1978 code

B. 1984 amendments curb increase

1. 1984 provisions designed to make it more difficult for consumers to file bankruptcy

2. No individual may be a debtor if both:

a) He was a debtor in a case pending during the prior 180 days and
b) One of the following 2 situations occurred:

(1) Prior case dismissed because of debtor misconduct

(2) Debtor obtained voluntary dismissal of prior case after creditor request (creates a presumption of misconduct

C. Notice to consumer debtors of bankruptcy alternatives—§ 342(b)

THE DEBTOR—GENERAL RULES

XXI. Debtor’s Initial Duties (capsule only)
A. Initiate and maintain free flow of information

1. Automatic stay requires that creditors abstain from certain acts as soon as the bankruptcy begins

2. Creditors, therefore, must have notice as soon as the bankruptcy has begun so that they don’t violate the stay

B. Schedules produced by debtor—§ 521

1. Must file certain schedules, etc.

C. Other duties of the debtor

1. Debtor must cooperate fully with a trustee (if appointed); may require handing over records and/or property

D. Notice to creditors—§ 342

E. Hearings, examinations, and other duties

1. Debtor must appear at everything

XXII. The Automatic Stay—§ 362

A. Automatic stay enjoins creditors

1. Upon commencement of the case (i.e., filing of the petition), automatic stay is imposed; it prevents creditors from taking any action to enforce their claims

2. Applicable to all entities (including governmental)

3. Creditor is subject to the stay regardless of whether he knows of the filing

4. Breach?  Actual and punitive damages available

B. Situations in which the stay applies

1. Continuation of legal action or proceeding to recover a pre-petition claim

2. Enforcement of pre-petition judgments obtained

3. Acts to obtain/control property

4. Creation, perfection, or enforcement of any post-petition liens against property of the estate
5. Liens affecting property of the debtor (JAG: I don’t understand the distinction) (???)

6. Acts to collect pre-petition claims against the debtor

7. Setoffs (i.e., if creditor owes debtor money, creditor cannot setoff against debtor’s liability to creditor)

8. Proceedings in Tax Court (i.e., a bankruptcy is given precedence over tax case)

C. Acts excepted from the automatic stay

1. Criminal actions

2. Alimony, maintenance, and support

3. Liens that relate back

4. Police or regulatory powers

5. Enforcement of governmental judgments

6. Tax deficiencies

7. Lessor nonresidential real property

8. Negotiable instruments

Duration of stay

9. Stay of an act against property of the estate – continues until the property is no longer property of the estate

10. All other stays – remains in effect until the earliest of the following:

a) Case is closed

b) Case is dismissed

c) Discharge is granted or denied

D. Relief from stay – stay can be modified or terminated before expiration
1. Modification for cause – elements:

a) Injury to creditor’s collateral

b) Secured creditor is undersecured (i.e., value of security < claim)

c) Other: fraudulent debtor behavior; failure of debtor to insure collateral; failure of debtor to fulfill terms of reorganization plan

2. Cause includes lack of adequate protection
a) “Adequate protection” – the benefit to the creditor that ensures that the protection that the creditor gets from its collateral will not diminish while it is being held by the debtor and depreciating in value

b) Usually applies when creditor has a right to take position under the security agreement but the debtor retains possession under the stay

c) Time value of money need not be included in compensation for adequate protection, only actual reduction in value during the bankruptcy (U.S. v. Timbers of Inwood Forest)

3. Creditor may recover its collateral in a reorganization situation if both:

a) Debtor has no equity in the collateral (i.e., collateral < debt)

b) Debtor does not need the collateral to carry out an effective reorganization

4. “Single asset real estate” cases – the real estate may be released from the stay under certain circumstances

E. Penalty for violations

F. Courts orders under § 105

XXIII. Exemptions—§ 522

A. Exemptions in general

1. Debtor may designate a limited amount of property needed for personal use

2. Only available for individuals
3. But exempt property will nonetheless be reachable; for example:

a) Certain tax debts

b) Certain alimony and child support debts

c) Debts secured by liens on the exempt property

d) Certain debt of individuals involved in bank fraud

B. Duties and rights of the debtor

1. Must file list

2. Court will scrutinize to ensure that debtor is not taking advantage of the exemption provisions

C. Choice of exemption scheme

1. May choose between exemptions under the Code, state law, or non-bankruptcy federal law

2. Code – 36 states have passed opt-out legislation

3. State and non-bankruptcy federal laws – 36 states allow it and so most use it

4. In joint cases, debtors must agree on the scheme; if no agreement default is the Code exemptions

Power to avoid liens on exempted property—§ 522(f)

5. Debtor may avoid liens on exempt property in limited circumstances

6. Liens are more likely to be voidable if they are not “reliance liens,” such as security interests or mortgages

a) Reliance lien – generally given to creditor as a security interest at the inception of a transaction (closer to traditional property rights, Louisville Joint Stock Land Bank v. Radford)

7. Avoidance is permitted by the debtor in 2 kinds of liens against exempt property:

a) Judicial liens (a typical non-reliance lien)

b) Nonpossessory, nonpurchase-money liens

D. Effect of § 522(f) on impaired exemptions

1. Debtor may avoid the 2 special liens above to the extent that such liens impair an exemption to which the debtor would have been entitled

E. Waiver of exemptions restricted

1. Debtor’s exemptions may not be waived in an transaction with an unsecured creditor (regardless of scheme chosen)

XXIV. Exceptions to Discharge—§ 523

A. General definition of discharge

1. If discharged, creditor receives only from the bankruptcy estate and the creditor has no further right of collection against the debtor

2. Some discharges are not allowed for public policy or other reasons (see 11 listed below)

B. Exceptions from discharge apply only to individuals

C. Exceptions that must be obtained from the court 

1. Generally occur automatically but creditors for certain debts must ask the court to determine that the debts are actually excepted

2. If claim is not discharged, creditor may pursue debt as if debtor had never filed bankruptcy

D. Eleven principal exceptions from discharge

1. Certain tax claims

2. Fraudulent misrepresentations

3. Debts not listed, scheduled or known

4. Fraud, defalcation, embezzlement, and larceny

5. Obligations of child support or alimony

6. Willful and malicious injuries (e.g., O.J. Simpson)

7. Fines, penalties, or forfeitures

8. Educational loans

9. Liability for drunk driving accidents

10. Other divorce and maintenance obligations

11. Condominium and co-op fees

XXV. Effect of a Discharge—§ 524

A. Discharge affects personal liability

1. Renders void unsecured obligations

2. Leaves intact liens against both real and personal property

B. Discharge enjoins future action

1. Acts as an injunction against any act intended to enforce a personal liability that was discharged

Reaffirmation agreements—§ 524(c)

2. Agreements between debtors and creditors that bind the debtor to terms of obligations that are dischargeable in the bankruptcy

3. Agreement will be valid if all:

a) Made before the discharge

b) Debtor may rescind, etc.

c) Voluntary and does not impose undue hardship on debtor

C. Hearing on discharge—§ 524(d)

D. Voluntary payment of debts

1. Debtor may still pay creditor for a discharged debt if he wishes to do so

XXVI. Protective Measures for the Discharged Debtor—§ 525

A. Prohibitions on discriminatory and other acts

B. Prohibitions applicable to governmental units

1. Government can’t do anything solely because the individual was once a debtor under the Code, etc.

C. Prohibitions applicable to private employers

1. Limited to prohibitions against discrimination in employment

D. Student loans

1. Similar to the government prohibition above

E. Expansive application of § 525

THE TRUSTEE

XXVII. Role of Trustee—§ 323

A. The trustee represents the estate

1. Trustee – generally someone who manages the assets for their true owner

2. Always a part of a 7, 12, or 13 case

3. May be a part of a 9 or 11 case

B. Trustee’s right to sue and be sued

1. Trustee may also be sued personally for mismanagement

2. Most courts – negligence creates liability

3. Other courts – intentional or willful act required to sustain liability

C. Relationship to Chapter 9 and 11 debtors

1. Chapter 11 debtor given same kind of powers as trustee

XXVIII. Eligibility and Qualification to Serve as Trustee

A. Individual as trustee

1. Competency required

2. Under 7, 12, and 13 individual must reside or have an office in the judicial district where the case is pending or in an adjacent district

3. Must normally file a bond to secure faithful performance

B. Corporate trustee

1. Permitted, so long as it is authorized by its charter or by-laws

2. Under 7, 12, and 13 corporation must have an office in the judicial district where the case is pending or in an adjacent district

C. United States trustee

1. May assume the role of actual trustee, but normally the United States trustee serves as an administrative officer of the court, not as the trustee who acts for the estate

XXIX. Functioning as Trustee

A. Employment of professionals

1. Trustee permitted to employ lawyers, accountants, appraisers, auctioneers, and other professionals to assist him

2. Must be disinterested

B. Compensation of professionals

1. Court may review and revise

C. Lawsuits against the trustee

1. May be sued in federal or state court

XXX. The United States Trustee
A. History and scope of office

1. Cannot perform judicial duties or intervene to resolve disputes

2. Maintains a panel of private trustees that are available to serve as trustees in cases under 7 and 11

3. Under supervision of the United States Attorney General

4. All districts have it except for AL and NC

B. Duties of the United States Trustees

1. Supervise the administration of cases

2. Basic duties include:

a) Scheduling and holding creditors’ committee meetings

b) Monitoring plans and disclosure statements in 11

c) Reviewing applications for compensation and reimbursement

d) Taking such action as may be appropriate to ensure that all reports are filed

e) Monitoring 11 creditors committees

f) Taking action to prevent undue delay

g) Reporting to the United States Attorney when necessary

THE CREDITOR—GENERAL RULES

XXXI. Definition of Creditor—§ 101(10)

XXXII. Filing of Claims—§ 501

A. Unsecured creditors must file proofs of claim in order to recover

1. Different types of proof:

a) Proof of claim – creditor

b) Proof of interest – equity security holder (e.g., shareholder)

2. “Proof” – simply means that a formal submission has been made

B. Debtor may file proof for creditor

1. Trustee or debtor can thereby force a creditor’s participation in a case

2. Action is important where the creditor’s interest may be avoidable by the trustee but the creditor itself has failed to file

C. Trustee may file claim for creditor

1. See above

XXXIII. Contribution and Suretyship—§§ 502, 509 (third-party claims)

A. Situations to which applicable

1. When creditor has no incentive to file a proof of claim against the debtor because the creditor has been made whole by a third party, usually called a guarantor or surety

2. In such situations, the guarantor or surety may file

3. Similar situation is where one tortfeasor pays the entire liability and then seeks contribution from another tortfeasor who is a creditor of the debtor
B. Contribution or subrogation—§ 502 or § 509

1. Surety has option of:

a) Filing a contribution claim (arising from the right to recover from a co-debtor for payment of a debt)

b) Filing as a subrogee of the prime creditor (the surety steps into the shoes of the prime creditor and its claim dates as of the date of the creditor’s claim

2. The surety must actually have made payment to the prime creditor in order to assert its rights in bankruptcy against the debtor

XXXIV. Defenses to Claims Available to the Estate—§ 558
A. Debtor’s defenses available to estate

1. Any defense available to the debtor before bankruptcy is available to the estate during bankruptcy

B. Debtor’s ability to waive a defense

1. Waiver before bankruptcy – effective

2. Waiver by debtor after bankruptcy – ineffective

XXXV. Allowance of Claims or Interests—§ 502

A. Allowance of claims generally

1. Deemed allowed unless party in interest objects (includes trustee, debtor, and other creditors)

2. “Allowed” or “allowable” – means that the claim has been accepted as a debt of the estate
3. Amount of claim – amount at the time of petition

4. Estimation must be made by court if waiting until claim amount is actually fixed would “unduly delay the administration of the case”

5. Claims may be barred by debtor defenses (e.g., SOL, usury, SOF)

6. If party in interest objects to “allowing” a claim, court decides

B. Claims arising after the petition

1. “Gap” claims in involuntary cases – period after petition but before order for relief or appointment of trustee

a) In gap period, claims can arise against the estate in the ordinary course of the debtor’s business or financial affairs

b) Such claims are permitted to relate back to a period before the petition and, thus, become allowable

2. Claims arising from trustee actions – postpetition claims will be allowed

a) Claims may arise due to trustee rejection of an executory contract 

b) Trustee may also undo certain transfers by debtor before bankruptcy

C. Grounds for disallowance of claims

1. Court may deny a claim entirely in the following situations:

a) If unenforceable under agreement or applicable law

b) Claims for unmatured interest (interest that accrues after petition filed) (but in Chapter 7 cases, creditor may recover interest accruing after petition if there are sufficient funds available in the estate)

c) Taxes against property in excess of value

d) Charges by an insider or attorney in excess of reasonable value

e) Unmatured family debts

f) Limitations on claims for rent under leases

g) Limitations on claims arising from employment K’s

h) Claims resulting from reduction in federal tax credit

i) Claims not timely filed (exceptions for late Chapter 7 claims and for some governmental claims)

XXXVI. Treatment of Secured Claims—§ 506

A. Secured claims generally

1. Almost all properly perfected liens remain in effect in bankruptcy

2. Bankruptcy recognizes 2 types

a) State law liens as secured claims – mortgage on real property or security interest under Article 9

b) Setoffs as secured claims – creditor owes money to the debtor
B. Valuation of security interest under § 506

1. Intuitively, a claim is secured only to the extent of the value of the security

a) Unsecured portion referred to as the “deficiency”

2. Consequences of valuation; can affect all of the following:

a) Amount of the debtor’s equity and, thus, the ability of the debtor to keep property subject to the automatic stay

b) Amount of the adequate protection that must be paid to the secured creditor

c) Best interests of creditor test (which insures that creditor receive under a Chapter 11 reorganization plan an amount that is not less than would be received in a Chapter 7 liquidation)

d) Whether the creditor is oversecured and, thus, whether interest must be paid

3. If trustee incurs expenses to care/dispose of collateral and those expenditures benefit the holder of the claim that is secured by the collateral, the expenses may be charged against the value of the collateral

4. If creditor is oversecured, Code allows interest, fees, costs, and charges up to the amount of the excess security and until the oversecured claim is paid (U.S. v. Ron Pair Enterprises)

C. Voidability of liens generally

1. If secured claim is disallowed, lien is generally void because there is no longer a debt to which it attaches

2. Exceptions to above rule:

a) If lien is voided merely because creditor did not file proof of claim

b) Disallowed unmatured family and reimbursement claims

D. Voidability of liens on undersecured claims

1. If debt undersecured, then the deficiency is handled like any other claim; creditor may file proof if it wishes to share in the distribution

2. Despite deficiency, no part of lien is voidable (Dewsnup v. Timm)

XXXVII. Priority of Claims—§ 507

A. Priorities

1. Distribution is not pro rata; there are 14 levels of priority in the Code

2. Priorities v. liens

a) Priorities – matters of federal law prescribed by Code

b) Liens – almost always matters of state law

B. Order of priorities

1. § 507(a) – determines order of priorities:

a) Administrative expenses

(1) Must benefit the debtor after the commencement of the case

(2) Can drop to “third place” if there are secured claims which have not been given adequate protection

b) Gap claims

(1) Made in the ordinary course of business

(2) Gap is after involuntary petition and before the earlier of order of relief or trustee appointment

c) Wage claims

(1) Limited to the amount earned by the employee within 90 days prior to petition or cessation of debtor’s business (whichever comes first)

(2) $4,000/employee maximum

d) Claims for contributions to employee benefit plan

(1) $4,000/employee maximum

e) Grain storage and fisherman claims

(1) $4,000 maximum

f) Claim resulting from consumer deposits

(1) Designed to protect consumers who make deposits before bankruptcy in connection with household goods

(2) $1,800/person maximum

g) Alimony and support claims

h) Certain tax claims

(1) Includes income taxes due within 3 years of petition

i) Bank and savings loan claims

XXXVIII. Subordination of Claims—§ 510

A. Definition of “subordination”

1. Means that one creditor will not be paid until another creditor is paid

2. Creditor may voluntarily accept subordination (so he can earn more interest)

3. Can be modified by agreement between creditors

B. Equitable subordination

1. Done by court

2. Often applied where all:

a) Claimant does something inequitable

b) Conduct resulted in injury to the creditors or conferred an unfair advantage on the claimant

c) Subordination would be consistent with the Code

C. Liens on subordinated claims

1. If underlying secured claim is subordinated to another claim, the court will render void the lien on the secured claim

THE BANKRUPTCY ESTATE

XXXIX. Nature of the Estate—§ 541

A. Background

B. Creation and formation of the estate

1. Consists of those assets of debtor available for distribution or reorganization

2. Legal entity distinct from debtor

a) Bankruptcy law – determines whether an interest is property of estate

b) State law – determines the nature and extent of the debtor’s ownership interest in property

3. Chapter 7 – estate will be liquidated
4. Chapter 11 – estate will be operated by others to yield funds to pay creditors and preserve debtor

5. Exemptions reduce the value the estate

C. Property in the estate

1. Generally consists of the following property:

a) All property interests of the debtor

b) Recovered property – that which was improperly transferred by the debtor before filing

c) Interest debtor acquires within 180 after filing

d) Interests that flow from assets already in the estate

(1) Exception for 12 and 13; belong to debtor, not estate

e) Interests estate acquires after filing

D. Items not included in estate

1. Several categories explicitly excluded

2. Most significant exclusion – power that debtor may exercise solely for the benefit of another, such as where debtor has power of trustee

E. Ipso facto clauses invalid
1. Defined – a restrictive clause relating to an interest in property that provides, within its own terms (ipso facto), that the interest may not be included in the bankruptcy estate

F. Restrictions on transfers of trusts exception

1. Exception to the ipso facto rule above

2. Includes spendthrift trusts and interest in qualified pension plans

XL. Abandonment of Assets

A. Right of trustee to abandon property (§ 554)

1. E.g., property that is burdensome, of inconsequential value, or that has a negative value to the trustee

B. Conflicts with other laws

1. Right of abandonment can be restricted by other laws where necessary to protect the public health or safety from imminent or identifiable harm (Midlantic National v. New Jersey)

XLI. Use, Sale, or Lease of Estate Property

A. Management of estate property generally

1. Estate consists of assets at time of petition:

a) + e.g., property returned to estate by avoiding debtor transfers

b) – e.g., property returned to debtor through exemptions

2. Assets of the estate, protected by § 362’s automatic stay, are retained by trustee or debtor-in-possession free from claims of adverse interests, including lienholders who wish to take possession to cover their debts

B. Operating a business

1. Necessary in some cases:

a) Chapter 7 – relatively short time leading to liquidation

b) Chapter 11 – reorganization

2. Business “actions”

a) Code makes important distinction between 2 classes of action:

(1) Ordinary course of business – the usual and regular practices of running a business

(2) Not in the ordinary course of business

b) Actions taken in the ordinary course need not have court authorization; other actions require notice and hearing
C. Effect of automatic stay

D. Adequate protection to creditor

1. It ensures that the lienholder (secured creditor) will not lose value of the security (collateral) in the hands of the debtor

a) It is also extended to lessors of personal property for unexpired leases

2. Court-required

E. Sale of asset free of lien

1. 5 situations in which sales of property free of third party interests may occur:

a) Sale permitted by non-bankruptcy law

b) Creditor consent

c) If sale price > all liens

d) Bona fide dispute exists as to whether third party really has an interest in the property

e) If debtor pays third party for release of its interest

F. Sales of property subject to dower and courtesy

1. Trustee may sell

2. Interest holders are then paid the value of the interest from the proceeds; any amount remaining reverts to estate

G. Sales of co-ownership interests

1. May be sold free and clear of the co-interest but trustee must first show:

a) Partition impracticable

b) Sale of the estate’s interest

c) Selling half would get much less than selling whole

d) Benefit to estate > any adverse interests to co-owners

H. Ipso facto clauses invalid
1. See above

XLII. Executory Contracts and Unexpired Leases—§ 365

A. Overview of debtor’s executory contracts

1. Defined – a K in which some performance remains to be accomplished

2. Trustee has statutory right to assume or reject executory K’s

a) If rejected, other party has right to file proof of claim that relates back to date of petition

3. If the only remaining condition is debtor’s payment, the K will usually not be considered executory and will be treated like any other claim (no trustee right to reject)

B. Leases as executory contracts

1. Unexpired leases = executory K’s

C. Definition of executory contract

1. A contract where the obligations of both the bankrupt and the other party are so far unperformed that the failure of either to complete performance would constitute a material breach excusing the performance of the other

D. How contracts are rejected

1. Court permission to assume or reject required

2. Court standard: “good business judgment”

E. Rejection constitutes breach

1. Gives non-debtor party a cause of action for damages

2. Cause of action will relate back (see above)

3. Measure of damages is normally value of K, not specific performance

F. Defaults occurring before bankruptcy

1. Frequent

2. In order to assume and fulfill K, trustee must do all:

a) Cure default immediately or give adequate assurance that default will be cured soon

b) Compensate or give adequate assurance that compensation will occur soon

c) Give adequate assurance that there will be future performance

3. “Adequate assurance” – (not to be confused with adequate protection) – implies a satisfaction or confidence that the obligations due to the creditor are likely to be performed

4. N/A to ipso facto breaches (clauses that say that filing triggers breach)

G. Assumption followed by assignment

1. Trustee must assume the K before it can be assigned
2. 3 types of executory K’s may not be assumed nor assigned:

a) Personal service

b) Underwriting and credit accommodation

c) Expired nonresidential leases

3. Procedures

a) Assignee must give adequate assurance of performance, regardless of whether there has been a default

b) Ipso facto clauses against assignment invalid
c) Upon assignment, trustee is released

4. Timing

a) Court has discretion to change time limits

b) Chapter 7 – if trustee fails to act within 60 days after order of relief, K is deemed rejected

c) Chapters 9, 11, 12, and 13 – trustee must act before confirmation of the bankruptcy plan

d) If unexpired lease of nonresidential real estate not acted upon within 60 days after order of relief, deemed rejected
e) K must be reasonably carried out during period prior to assumption or rejection

5. Assumption followed by breach – administrative claim likely to arise

H. Leases and sales of real property and timeshare interests

1. See p. C-23 for detailed discussion

I. Rights to intellectual property

1. See p. C-23 for detailed discussion

THE TRUSTEE’S AVOIDING POWERS

XLIII. Powers to Avoid Prepetition Transfers and Obligations—§ 544

A. Introduction

1. Allows trustee to bring back property/assets transferred away by debtor prior to bankruptcy

B. Scope of the power

1. Trustee exercises avoiding powers in 2 ways:

a) As a hypothetical creditor or purchaser under the “strong arm” power

b) In the place of actual creditors or purchasers

C. Transfers before bankruptcy

1. Broadly defined as any mode of parting with an interest in property and includes both voluntary and involuntary transfers

D. The “strong arm clause”—§ 544(a)

1. Provides trustee with powers that would be available to 3 hypothetical entities:

a) Judicial lien creditor

b) Execution lien creditor

c) Good faith purchaser of real estate

2. Code defines the entity but the rights of each are governed by state law

3. § 544(a)(1) – hypothetical judicial lien creditor

a) Trustee is given that creditor’s power who at the same time—at the commencement of the case—both:

(1) Extends credit to debtor

(2) Obtains a judicial lien on property of debtor with respect to the credit

b) Accordingly, if a transfer could be upset by an unsatisfied judicial lien creditor (e.g., an unsecured security interest), then it can be upset by the trustee

c) Trustee is also free of any knowledge of the prior transfer or obligation

4. § 544(a)(2) – hypothetical execution lien creditor

a) Trustee is given that creditor’s power who at the same time—at the commencement of the case—both:

(1) Extends credit to debtor

(2) Obtains an unsatisfied judgement execution against the debtor

5. § 544(a)(3) – hypothetical good faith purchaser of real estate

a) Powers are exercised without regard to actual notice

b) But if the hypothetical purchaser has constructive notice, he cannot be a good faith purchaser (???)

E. Rights of actual unsecured creditors—§ 544(b)

1. Straightforward, but see p. C-25 for some more details

F. Doctrine of Moore v. Bay
XLIV. Power to Avoid Statutory Liens—§ 545

A. Scope of power

1. Trustee may avoid the lien if either:

a) Created under a statute that operates “in contemplation of bankruptcy” (section cited below)

b) Not perfected or enforceable against a hypothetical good faith purchaser of property (who is considered to have made the purchase at the commencement of the case) (section cited below)

c) For rent or of distress for rent (section cited below)

B. Definition of statutory lien—§ 101(53)

1. Defined as either:

a) Liens arising solely by force of statute upon the occurrence of specified circumstances or conditions

b) Liens of distress for rent (power in a landlord to take a defaulting tenant’s property) whether by statute or common law

2. Examples:

a) Artisan and repairman liens

b) Storage man liens

3. Excludes:

a) Judicial liens

b) Security interests

C. In contemplation of bankruptcy—§ 545(1)

D. Unperfected or unenforceable against a hypothetical good faith purchaser—§ 545(2)

E. Rent or distress of rent—§ 545(3), (4)

XLV. Power to Avoid Preferences—§ 547

A. Scope of power

1. May avoid “preferential” transfers (transfers that prefer one creditor over others) made by debtor during the 90 days prior to petition

B. A preference involves a “transfer” of a debtor’s “property”—§ 547(b)

1. Transfer – includes selling goods, making money payments, and giving security interests in goods

a) May be involuntary or voluntary

C. Relationship of perfection of a security interest to date of transfer—§ 547(e)

1. Key is to determine when the transfer was made (to determine whether it falls within the 90-day period

2. General rule

a) Real property – perfection occurs when the transfer will stand up against a subsequent good faith purchaser
b) Personal property – perfection occurs when the transfer will stand up against a subsequent judicial lien creditor

3. How the date of perfection affects the date of transfer for 547 purposes:

a) If perfection occurs within 10 days of the actual transfer, then the transfer “occurred” at the time of the actual transfer

b) If perfection occurs after 10 days of the actual transfer, then the transfer “occurred” at the time of the perfection
c) If perfection occurs after petition, then the transfer “occurred” just before the petition (exception: if both after petition but within 10 days of actual, then “occurred” at the time of the actual transfer)

d) If  perfection never occurs, then the transfer “occurred” at the time of  petition
D. The 5 requirements of an avoidable preference

1. The transfer must –

a) Benefit the creditor

b) Be for an antecedent debt

c) Be made while the debtor is insolvent

d) Be on or within 90 days before petition

e) Allow creditor to receive more than it otherwise would have received if the transfer had not been made and the creditor had gone through an ordinary Chapter 7 liquidation

E. Exceptions from the voidable preference rule—§ 547(c)

1. Substantially contemporaneous exchanges for new value

2. Ordinary and regular transactions

3. Purchase money loans (a.k.a., enabling loans)

4. Net results

5. Floating liens on inventory and receivables

6. Statutory liens that are not avoidable under 545

7. Bona fide payment of debt to spouse or child

8. Certain customer transfers (see p. C-27 for requirements)

F. Debtor’s ability to avoid a preferential transfer

XLVI. Power to Avoid Fraudulent transfers or Obligations—§ 548

A. Scope of power

1. Those that occur within 1 year of petition

2. 2 alternative tests – where debtor made a transfer or incurred an obligation either:

a) With actual intent to hinder, delay, or defraud

b) Constructive fraud

B. Intent to hinder, delay, or defraud test of § 548(a)(1)

1. A.k.a., “badges of fraud”

C. Constructive fraud test

1. Trustee must prove both:

a) Debtor got in exchange less than reasonably equivalent value

b) One of the following situations applies:

(1) Debtor was insolvent on date of transfer or as a result of transfer

(2) Debtor left with unreasonably small capital

(3) Debtor intended to incur, or believed that it would incur, debts beyond debtor’s ability to pay as they matured

D. Applicable to transfers made within one year—§ 548(d)

1. Transfer will be deemed to occur when it is perfected to the extent that the interest of the transferee will stand up against a good faith purchaser

2. If no perfection before bankruptcy, transfer occurred just prior to petition

3. Includes voluntary and involuntary transactions

E. Rights of one to whom property is fraudulently transferred—§ 548(c)

1. If in good faith, may keep

F. Transfers occur upon creation of lien and again upon enforcement of lien

1. Not outlined, p. C-28

G. Comparison of § 548 with other Code provisions affecting fraudulent conveyance

Power to Avoid Setoffs—§ 553

H. Setoffs generally valid

1. Stay must be lifted and then adequate protection provided

I. Setoff must be on directly mutual obligations

J. Presumptions of insolvency—§ 553(c)

1. For 553, there is a presumption that the debtor was insolvent during the 90-day period before the petition is filed

K. Avoidable setoffs

1. Disallowable claims – 553(a)(1)

2. Claims transferred within 90 days – 553(a)(2)

3. Debt incurred to obtain setoff – 553(a)(3)

4. Insufficiencies – 553(b)

XLVII. Limitations on Avoiding Powers—§ 546

A. Statute of limitations

1. Must be brought before a case is dismissed or closed and not later than

a) 2 years after order for relief or
b) 1 year after trustee appointment (provided it is made within 2 year of case commencement)

B. Relation back of perfection affecting rights of trustee

1. May be cut off by a “generally applicable law” that causes an act of perfection to relate back to an earlier point in time

C. Seller’s reclamation rights

XLVIII. Enforcement of Avoiding powers—§ 550

A. Enforcement powers overlap

1. Although many self-executing, 550 contains provisions for the enforcement of avoidances

B. Initial and subsequent transferees—§ 550(a)

1. Trustee has power to recover property from transferee and from subsequent transferees

C. Limits on recovery from good faith subsequent transferees—§ 550(b)

1. May not recover from a subsequent transferee who takes for value and without knowledge

a) Also not from subsequent takers in good faith (regardless of whether for value)

2. Subsequent transferee = “good faith purchaser”

D. Rights of transferee to recover for improvement costs—§ 550(e)

E. Statute of limitations—§ 550(f)

1. Within 1 year of the avoidance, or before case closed or dismissed, whichever happens first

XLIX. Voided Transfers Benefit the Estate—§ 551

FILING UNDER CHAPTER 7—LIQUIDATION

L. Introduction

A. Provides for total liquidation of a debtor’s estate and distribution of proceeds to creditors

1. Individuals receive a “fresh start”

2. By far the most widely used type of bankruptcy

LI. Who May Be a Debtor in Chapter 7—§ 109(b)

A. Must be a “person”

1. Person = individuals, partnerships, corporations

B. Entities excluded

1. Insurance companies

2. Domestic banks and related institutions

3. Foreign banks and insurance companies

LII. Conversion from Chapter 7 to Another Chapter—§ 706

A. Debtor conversion

1. Debtor can go from 7 to any other chapter, so long as it meets that chapter’s requirements and it hasn’t been converted once already to chapter 7

B. Interested party conversion

1. May ask to transfer from 7 to 11 only

2. Court approval if debtor is not the movant

LIII. Dismissal by the Court—§ 707

A. Dismissal generally

1. May be dismissed for cause
2. Cause may be:

a) Unreasonable delay

b) Nonpayment of required fees

c) Failure of debtor to honor its responsibilities under the Code

B. Dismissal of consumer cases—§ 707(b)

1. Court can dismiss case if the debts are primarily consumer debts and the court deems the filing to be an abuse of the Code

2. Consumer debts – incurred for personal, family, or household purposes

3. Primarily – substantial amount (even if fewer than 5% of total)

4. Substantial abuse – several ways:

a) Fraudulent filings

b) Living beyond one’s means

c) Filing because of argument with creditor

5. Prevailing view is the ability of one to pay his debts in the future is the best single measure of whether Chapter 7 is being appropriately used

C. Effect of dismissal—§ 707

1. Without prejudice; does not prevent refiling

2. But 180-day prohibition on refilings

D. Comparison between § 707 and § 305

1. 305(a) – general provision authorizing dismissal

a) standard – if it is in the interests of both the creditors and the debtor

2. 707 – only applied in Chapter 7 cases

a) standards:

(1) for cause

(2) substantial abuse in consumer cases

3. Timing differences:

a) 305 – usually at inception

b) 707 – usually after case has matured

LIV. Selection of the Trustee

A. Interim trustee—§ 701

1. Occurs promptly after the order of relief

2. Appointed by United States trustee

3. Has same powers as the permanent trustee

4. Must be a disinterested person

B. The permanent trustee—§ 702

1. Unsecured creditors may elect a permanent trustee if, at the § 341 meeting (meeting of creditors and equity security holders) eligible creditors holding at least 20% of the amount of claims request an election

2. Candidate is elected if eligible creditors holding at least 20% of the claims actually vote and the candidate receives a majority of such votes

3. If none elected, interim becomes permanent

C. Loyalty of trustee

LV. Duties of Trustee

A. Duty to liquidate and close estate

1. Primary duty: to “collect and reduce to money the property of the estate . . . and close such estate as expeditiously as is compatible with the best interests of the parties in interest”

2. If trustee seeks to sell assets outside ordinary course, must get court approval

B. Trustee’s other duties

1. Accountable for all property received

2. Ensure debtor performs his intentions (with respect to consumer debtors) with respect to retention or surrender of consumer property

3. Must investigate debtor’s financial affairs

4. Examine and, where appropriate, reject proofs of claim

5. Furnish information to parties in interest

6. Handle taxes and file reports of debtor’s business

7. Make a final report and accounting of the administration of the estate

C. Duty to examine debtor—§ 341

1. Prior to conclusion of first meeting of creditors and equity holders, trustee must examine debtor orally to ensure debtor is aware of:

a) Potential consequences of a discharge in bankruptcy, including credit history effects

b) Effect of receiving a discharge of debts

c) Ability to file a petition under a different Code chapter

d) Effect of reaffirming a debt

LVI. Redemption of Assets by Debtor—§ 722

A. Nature of redemption

1. Redemption – the right of an individual to procure the release from lien and the retention or return of property that is intended primarily for personal, family, or household use

2. Property must be exempted or abandoned by trustee

3. Where debtor has an exempt interest in portion of property, the right to redeem extends to the entire property, not just the debtor’s exempt interest

4. Debtor must file a statement of intention to redeem and then has 45 days in which to make the redemption

B. Making a redemption

1. Debtor pays the creditor the amount of the allowed secured claim

2. Debtor is given right of first refusal to by the exempt assets

3. Amount of allowed secured claim determined as follows:

a) If exchange is fair/even or the debt is oversecured, the amount is the same as the debt

b) If the debt is undersecured, the amount is the value of the security
C. Right to entire property

D. Comparison with the U.C.C.

LVII. Distributions—§ 726

A. Review of steps prior to distribution

B. Division among creditors

1. Assets are distributed in the order specified by § 726

a) No distributions are made to the “next” on line until all debts are paid to those on “front” of the line

b) If more than 1 creditor on same “level” then amounts distributed pro rata

2. Distribution order:

a) Priority claims – must be paid in the order specified by § 507

(1) Proof of a priority claim must be either:

(a) Timely filed (generally within 90 days of the first date set for the meeting of creditors)

C. Pro rata payments

D. Impact on other Chapters

LVIII. Discharge—§ 727

A. Importance of discharge

B. Right to a discharge—§ 727(a)

C. Debts discharged—§ 727(b)

D. Debts not discharged

E. Difficulty of construction

FILING UNDER CHAPTER 9—MUNICIPAL BANKRUPTCY

LIX. Constitutional Background

LX. Nature and Structure of Chapter 9

LXI. Ability to File in Chapter 9—§ 109(c)

LXII. Administrative Variations From Filings Under Other Chapters

LXIII. The Organization Plan

LXIV. Effect of Plan Confirmation—§ 944

LXV. Plan Implementation

FILING UNDER CHAPTER 11—REORGANIZATION

LXVI. Reasons for Filing Under Chapter 11
LXVII. Advantages of Chapter 11

LXVIII. Who May Be a Debtor in Chapter 11—§ 109(d)

LXIX. Creditor Committees

LXX. Trustee’s Duties—Exercised by Debtor in Possession, Trustee, or Examiner

LXXI. Conversion or Dismissal—§ 1112

LXXII. Operating the Business—Needs of Debtor in Possession

LXXIII. Classes of Claims and Interests

LXXIV. Undersecured Creditors—§ 1111(b)

LXXV. The Plan

LXXVI. Disclosure and Solicitation—§ 1125

LXXVII. Acceptance by Creditors and Equity Shareholders—§ 1126

LXXVIII. Confirmation by the Court—§§ 1128, 1129

LXXIX. Effect of Confirmation—§ 1141

LXXX. Implementation of Plan—§ 1142

FILING UNDER CHAPTER 12—FAMILY FARMER WITH REGULAR ANNUAL INCOME

LXXXI. Unique Needs of Farmers

LXXXII. Who May Be a Debtor Under Chapter 12

LXXXIII. Estate Administration

LXXXIV. The Plan—§§ 1221, 1222

LXXXV. Discharge—§ 1228

FILING UNDER CHAPTER 13—INDIVIDUAL WITH REGULAR INCOME

LXXXVI. Overview
LXXXVII. Who May Elect Chapter 13—§ 109

LXXXVIII. Conversion or Dismissal—§ 1307

LXXXIX. Stay of Action Against Co-Debtor—§ 1301

XC. Trustee—§ 1302

XCI. Rights and Powers of Debtor—§§ 1303, 1304

XCII. Postpetition Claims—§ 1305

XCIII. Property of the Estate—§ 1306

XCIV. The Plan—§§ 1321, 1322

XCV. Confirmation—§§ 1324, 1325

XCVI. Plan Payments—§ 1326

XCVII. Effect of Confirmation—§ 1327

XCVIII. Discharge—§ 1328

XCIX. Modification of Plan

JURISDICTION AND VENUE

C. Overview

A. Source of jurisdiction

1. Jurisdiction and venue matters are contained in Title 28 (federal judiciary) and not within Title 11 (Bankruptcy Code)

B. Bankruptcy judges

1. Non-Article III judges; appointed under Article I and therefore lack life tenure and other Constitutional protections

2. Concern often comes into play when a bankruptcy court hears non-bankruptcy issues that have an effect on bankruptcy cases

C. District court jurisdiction

1. 28 U.S.C. § 1334 confers original and exclusive jurisdiction over bankruptcy “cases” on district courts

2. “Case” – an adjudication of a bankruptcy filing under Chapter 7, 9, 11, 12, 13, or § 304

3. “Proceeding” – an adjudication of a specific dispute that arises within a case

4. Result: state courts may also—where they have jurisdiction under their own laws—adjudicate matters arising in bankruptcy proceedings

D. Bankruptcy courts v. District courts

1. 28 U.S.C. § 157 confers jurisdiction over bankruptcy matters to bankruptcy courts

2. Bankruptcy courts exist as part of the district courts

3. District courts refer bankruptcy cases to the bankruptcy courts

4. Bankruptcy courts can hear all “cases”

5. “Proceedings” are divided into 2 categories by 28 U.S.C. § 157
a) core – bankruptcy judge may hear; issues are more closely related to the bankruptcy estate or to questions that relate directly to the Code

b) non-core – unless the parties both waive (i.e., consent), bankruptcy judge may hear but submit proposed findings to the district court for formal decision

6. Examples of questions addressed in “proceedings”

a) Was the case begun in the right court?

b) Did the debtor choose the right chapter?

c) Was an exemption rightfully taken?

d) Should a creditor be paid?

e) Is a debt dischargeable?

CI. Background of Jurisdictional Issues

A. Pre-Code

1. Jurisdiction had traditionally been limited to the specific powers needed to deal with the assets of a bankruptcy estate

2. Judges had necessarily rendered many sophisticated decisions dealing with complicated issues of business and property law

3. Most jurisdiction turned on whether assets were part of the debtor’s estate or, rather, property of third parties

a) If part of debtor’s estate, court had “summary” (i.e., full) jurisdiction

b) If property of third parties, court had “plenary” (i.e., limited) jurisdiction

B. After 1978

1. Congress expanded the courts’ powers

a) Jurisdiction allowed over all “civil proceedings arising under Title 11 or arising in or related to cases under Title 11”

b) Gave judges the power to hear and determine issues of any sort, whether or not a non-bankruptcy party had submitted to the court’s jurisdiction, so long as issues were “related to” a bankruptcy case

2. Supreme Court review of Congress’ grant to bankruptcy courts: Northern Pipeline
a) Northern Pipeline’s bankruptcy trustee sued Marathon in bankruptcy court for various common law violations; Marathon contended that Congress had granted authority over ordinary non-bankruptcy cases to Article I judges in violation of the Constitution

b) H: the bankruptcy jurisdiction was unconstitutional when extended to common law causes of action based on in personam rather than in rem jurisdiction

CII. Jurisdiction of the District Courts

A. Jurisdiction in the district courts

1. 1984 amendments addressed the concerns exposed by Northern Pipeline; they established jurisdiction in the district courts but allowed the judges to refer cases and proceedings to the bankruptcy courts

2. 28 U.S.C. § 1334(a) – granted original and exclusive jurisdiction to the district courts for “cases”

a) bankruptcy cases must be brought in district courts

3. 1984 amendments also gave the district courts original, but not exclusive, jurisdiction over all civil “proceedings” arising under or related to Title 11

a) a state court may have concurrent jurisdiction over a proceeding, which is a specific dispute that arises during the pendency of a bankruptcy case

4. 28 U.S.C. § 1334(e) – grants district court jurisdiction over property of the estate and of the debtor (in rem)

5. Abstention

a) 28 U.S.C. § 1334(c) – district court may abstain from hearing a “proceeding” under Title 11

B. State court jurisdiction over proceedings

1. 28 U.S.C. § 1334(b) – district courts granted original but not exclusive jurisdiction of “proceedings”

2. Proceedings may be heard in state court, so long as the state has granted the court such power

CIII. Jurisdiction of Bankruptcy Courts

A. Status of bankruptcy courts

1. 28 U.S.C. § 151 – bankruptcy courts are “units” of the district courts

a) judges are judicial officers of the district courts and are appointed by the circuit courts of appeals

2. 28 U.S.C. § 157 – bankruptcy matters are “referred” by the district courts

3. Jury trials

a) 1994 amendments established the power of bankruptcy courts to conduct trials in limited circumstances
b) 28 U.S.C. § 157(e) – if the right to a jury trial applies to a proceeding that the judge is empowered to hear then a trial may be conducted, provided that the judge is empowered by the district court to do so and that express consent is given by the parties

B. Bankruptcy cases; “core” and “non-core” proceedings

1. In addition to “cases”, bankruptcy judges empowered to hear and determine “core proceedings”

2. “Core” proceedings

a) 28 U.S.C. § 157(b)(2) – 15 enumerated types

(1) includes issues that come with the pre-Code term of “summary” proceedings

b) “matters concerning the administration of the estate”

(1) has been construed to mean that the issue is of substance or significance in the bankruptcy to be considered a “core” issue

(2) e.g., if an issue is at the heart of the reorganization process (Hillsborough Holdings)

c) most proceedings are “core” but some come close to edge of Northern Pipeline
3. “Non-core” proceedings

a) may be heard by bankruptcy judge, but may not make a decision unless the parties consent

b) 28 U.S.C. § 157(c) – if no consent then judge must refer proposed findings of fact and conclusions of law to district judge for decision

C. Weakening vitality of Northern Pipeline holding

1. Not given much weight

CIV. Venue

A. Venue for cases

1. 28 U.S.C. § 1408 – cases must be brought in the district in which “the domicile, residence, principal place of business in the United States, or principal assets in the United States” of the debtor were located for 180 days before the cases is begun

2. partnerships have no domicile or residence; court will declare principal place of business

B. Venue for proceedings

1. 28 U.S.C. § 1409 – proceeding may be brought in the district court where the case related to the proceeding is pending

2. Special rule: if trustee seeks small amount from consumer, venue is residence of the consumer (to avoid hardship over small claim)

C. Cases in the wrong district

1. Most courts have held that the case may be heard where brought if it is in the interests of justice and is for the convenience of the parties

D. Cases in the right district

1. 28 U.S.C. § 1412 – a court may transfer a case to another district “in the interests of justice or for the convenience of the parties”
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