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CRIMINAL LAW—Jacobs Fall 1996
I. Introduction—Pamphlet, etc.
A. Three principles that function to limit distribution of punishment: culpability, proportionality, legality.  Correspond to MPC 1.02(1) (1131)  [should know something about the Fed. criminal law, partic. consp. provisions]

B. Punitive and coercive—diff. than other forms of the law b/c you’re up against the heavy hand of the state, not an individ.  All crimes are torts, but not all torts are crimes  

C.  Crim. law is statutory—no “common law” of crimes—all codified.  Only 10% of all crim. cases are federal.

D. Need a certain min. level of mental capacity to be held accountable

II. Justification of Punishment—Case Studies (131-153)
A. Dudley & Stephens (131)—can’t kill an inn. victim to save your own life

B. Bergman (136)—should never send a person to prison for the purpose of rehab, but may be sent there as a gen deterrent to others even if D himself presents no risk of recidivism

C. Chaney (140)—crim sentence should be suff. harsh to achieve dual goals of pers. rehab and community condemnation—overly lenient sentences undermine both 

D. Jackson (142)—imposition of life in prison is permissible under. stat. forbidding parole

E. Johnson (150)—extraordinary family circs. can warrant a departure from the normal sentencing range, although ord. family circs. cannot.

III. Defining Criminal Conduct (171-3, 179-314)
A. CULPABILITY—Must be est. for every material element of the off.  Purposefully/knowingly deal w/intentional side of culp; recklessly/negligently deal w/unintentional side.   

1. Actus Reus—Culpable Conduct: Need a “guilty act”—need both an action and a mental disposition to do the action.  Also, a criminal intention unacc. by an external act precludes culp. “no one pun. solely for his thoughts”  2.01(1137)
a) Positive Actions

(1) Martin (171)—crim liability must be based on a voluntary act or omiss. (can’t drag a drunk into a pub place and charge him)

(2) Newton (172)—unconsciousness poss. defense

b) Omissions

(1) Pope (181)—can’t be G of child abuse if you don’t fall within the class of persons specified by the statute

(2) Jones (1910—where crim. liability depends on whether or not one omitted a legal duty to another, must first det. whether or not such a duty existed

Barber (197)—a doctor is under no legal duty to continue treatment once it has proven ineffective, inc. life support

2. Mens Rea—Culpable Mental States: “Vicious will.”  In crim sense, mens rea refers only to the mental state req. by the definition of the offense to accompany the act that produces or threatens the harm.  2.02 (210, 1137)
a) Basic conceptions

(1) Cunningham (205)—D liable for causing phys. harm to P only if he had the mental state required under the applic. statute for causing physical harm.  Here, maliciousness req. proof that D had intent or reck. regarding the harm that was actually done.  Intent to commit one crime can’t be subst. for intent to commit another. [gas meter wrenching]  Faulkner (207) [rum on ship]

(2) Santillanes (209)—When a statute inc. but does not define the mens rea element of neg, absent a clear legis intention that ord. civil neg. is suff, a showing of crim neg is required.

(3) Jewell (220)—When “knowledge” is req., being aware of a  high prob. of the existence of a certain fact is suff, unless you actually believe it does not exist. 2.02(7) (1138) Wilful blindness does not absolve you of culp.

b) Mistake of Fact or Law: A def. when it negatives the existence of a state of mind ess. to the commis. of an off, or when it est. a state of mind that const. a def. under a rule of law relating to defenses  2.04 (225, 1139).  But, if you’d be guilty of another crime had the situation been as you believed it to be, you may be nailed for that offense.  See L&S p. 405

(1) Mistake of Fact

(a) Prince (226)—Not a def. to think you’re committing a different sort of wrong than you’re in fact committing. (here, court says still would have been a moral wrong)

Olsen (230)—sim sort of reasoning.  Strong legis. intent to protect the underage, so mistake of fact not an excuse 213.6(1)

(2) Mistake of Law—Generally, believing that your conduct is not proscribed by the crim law does not const. a defense.

(a) Marrero (257)—Mistake of law not a def. unless you do something actually authorized by a statute which is later found to be err/invalid.  Believing you are acting legally when you in fact are not is not an excuse [“peace off” w/gun].   2.04 (1139)
(b) Smith (262)—NG of destroying another’s prop if you honestly believe it’s yours, regardless of whether belief is justifiable

(c) Taaffe (264)—Thought he had money (which was not against the law but he thought it was).  In fact had cannabis (against the law).  Must be judged against the facts as he believed them to be.  Money not illegal, so he must be let off (his views on the importation of currency are considered irrel)

(d) CHEEK (265)—Mistake of law need not be objectively reas (eg, believing wages aren’t income)—ignorance of the legal duty is a def where the crime by its terms requires knowledge (here, “willfully.”) 2.04(1)(b) (1139).  P must show that D is aware of the duty at issue.  Here, though, D’s assertion that the tax laws are unconst. demonstrates knowledge of the duty and a knowing disregard of it.

(e) RATZLAF (270)—USSC said that pros. needed to prove not only that D knowingly “structured”but that D knew such behavior was illegal.  Gives ex. of “inn” structuring.  Diff. kinds of mistakes affect mens rea. 

(f) Albertini (270)—When a person acts on the basis that a court has confirmed his acts as legal, he may not be held liable for acts performed before a subsequent court overturns the ruling and deems the conduct illegal.  Unclear whether behavior after USSC cert but before verdict would be okay.  2.04 (3) (1139)
(g) Lambert (274)—When a person is unaware of a law which he cannot be reasonably expected to know or even question whether such a law exists, he shall not be held liable for wholly passive failure to follow it (note that unlike in Cheek, this offense did not req. knowledge)

Calif. Penal Revision Project (277)—see pp. 277-279

c) Strict Liability: Gen applies to so-called “public welfare offenses” impair efficiency of controls deemed ess. to the social order (note, 238)

(1) Balint (235)—Emphasis of statute is social betterment, not punishing crimes as in mala in se cases.  Thus, scienter not necess.  [unknowingly selling opium]

(2) Dotterweich (236)—Irrel. that mfr. didn’t know drugs were mislabeled; balancing of relative hardships

(3) MORRISETTE (237)—For larceny, unless intent explicitly not an element of the crime, intent is gen. required to find D G. 

(4) STAPLES (241)—Absent a clear legis statement that mens rea not req, should not apply the pub. welfare offense rationale to interp any statute def. a felony as dispensing w/mens rea.

(5) Guminga (244)—Imp. vicarious crim. liability for unauthorized acts of employees imposes extremely harsh pen. not warranted by the pub interest protected—violates dp; only civil penalties would be const.

(6) Baker (247)—Abs. of a vol. act is a valid def. to a strict liab. offense (although this D’s cruise cont. malf. didn’t qualify)

2.01(1137) defines vol. act

(7) Regina v. City of Sault Ste. Marie (250)—Argues for 3 categories of offenses: mens rea must be proved by pros; abs. liability; and D required to prove he took all due care (no necess. for pros to prove mens rea) 

(8) Notes (252) 2.05 (256,1140)
B. PROPORTIONALITY—1.02 (1131); NYPL 1.05; CAPC 1170 (p. 282-3)

1. Theories (282)

2. HARMELIN (287)—USSC: No proportionality guarantee in 8th A, despite earlier USSC rulings to the contrary.  Clear guidelines to det. which modes of pun. are “cruel and unusu,” but prop. does not lend itself to such an analysis.  “Death is different,” however, and the court will review prop. in capital cases.  

C. LEGALITY

1. Shaw (294)—Where an off is not specifically prohib by the lang. of a statute, courts maintain a right to legislate w/in the gaps left by Parliament.

2. Keeler (298)—Court said it lacked the power to interp. “murder of a human being” any more broadly than did the legis of 1870—thus, D can’t be tried for homicide   Dissent argues that tech. has broadened the def. of what a human being is—wouldn’t be creating a new offense since you’re still talking murder.

3. NASH (304)—Law is full of instances in which a man’s fate depends on his estimating correctly (ie, how the jury estimates it) some matter of degree.  Nothing constitutionally improper about this.

4. PAPACHRISTOU (308)—Can’t cast net ridiculously wide [vagrancy ord]

250.6 (312, 1192)

IV. Significance of Resulting Harm (547-640)
A. CAUSATION—Where a particular result of D’s condict is a necessary element of the crime charged, problems arise when the intended result occ. in a way not intended, or when an unintended result occurs in an unlikely way.

1. Foreseeability and Coincidence
(1) Acosta (548)—D liable for deaths that aren’t even probable if prox. cause is established, which here it was.  2-helicopter crash was a consequence of the pursuit that might reas. have been appreciated.  (insuff. evid for actual malice, though, b/c no evid that D consciously disregarded risk to pilots.)  

(2) Arzon (551)—D’s conduct need not be the sole and exclus. factor in the victim’s death—D is crim liable if his conduct was a sufficiently direct cause of the death, and the ult. harm is something which should have been foreseen as being reas related to his acts.  An obscure or merely prob. cxn to the death is not suff to supp. a hom. charge.

(3) Kibbe (551)—Not necess that the ult. harm be intended by the actor; will suffice if can be said beyond a reas. doubt that the ult. harm is something which should have been foreseen as being reas. related to the acts of the accused. [victim being hit by truck was; hit by a meteor wouldn’t have been]

(4) Warner-Lambert (552)—Cites Kibbe: D’s actions must be a suff. direct cause of the ensuing death before imposing crim. liability.  This standard is greater than that req. for imposing tort liability.  Which particular chain of events transpires does matter; it can’t just be any old one.

2.03 (558, 1138)

2. Subsequent Human Actions—Campbell (561): suicide by def. excludes a homicide; D’s providing a gun & hoping/sugg  that Basnaw kill himself insuff. See 210.5 (1172)
a) Subs. Actions Intended to Produce the Result:  Stephenson (564): When a D renders a victim irresponsible by inflicting an emot. or phys. wound, and she kills herself, D’s act is homicidal (even if as here a number of tangential events contrib. to the death.)  

b) Subs. Actions that Recklessly Risk the Result

(1) Root (573)—When A and B drag race and B is killed when he hits C’s truck, A can’t be held to merely the tort standard of prox cause—a “more dir. causal cxn is required”  True reason might be court’s unwill. to hold A resp. for B’s death when B was an equal particip in the reck. cond that caused his death.

(2) Kern (574)—Supp. this rationale.  Inn. vict. killed by neg driver after D chased him across the highway; D held liable b/c he forced the victim to flee into street—thus, his cond. a “suff. dir cause.” [might not have been in drag race scenario]

(3) McFadden (575)—Disagrees w/Root: A liable for death of other drag racer B and inn. vict C though his car never contacted either.  Says civ. prox. cause suff: foreseeability, coupled w/reck, enough to nail A.  [Here and in Root, A is either the legal cause of B&C’s collision or not; shouldn’t matter in terms of causation which driver(s) die, but seems to].  

(4) Atencio (577)—Opp. result from Root—A is liable for death of willingly reck participant (Russ Roulette).  Says b/c RR involved only luck and drag race involves skill.  Main point is that courts disagree as to whether voluntarily stupid conduct factors into manslaughter liab.

(5) Feinberg (579)—Sterno seller liable

c) A Statutory Solution—Calif Penal Rev. Project (580)

B. ATTEMPT—Want to preserve D’s opp. to repent.  If you move threshold of crim. to an early point, may arrest someone for att. even though he may never have taken those later steps.  Also, if you cross the threshold, could be arrested even after abandoning the plan. [Less incentive to turn back if you’ve crossed into att very early on.]  Inchoate v. failed

1. Theories (581)

2. 5.05 (1) (583, 1159)
3. Mens Rea—Kraft (585): Attempt is a specific intent crime so you must show specific crim intent to commit murder.  The off. of murder does not necess. req. this specific intent but the off. of attempted murder does.  Must make this distinction clear for the jury.

4. Preparation

a) Traditional “Proximity” Approach

(1) Peaslee (593)—Att. different when D stops short voluntarily, when further acts are necess, than when a “completed” att. is thwarted by impossibility or outside intervention.  Some preparations, though, may be suff for att—question of degree.

(2) Barker (594)—“last act” test.  If D stops short of this for any reason (repentance, outside intervention) still just inn. prep.

Rizzo (595)—Armed & looking for Rao—deemed mere prep

b) Alternatives to “Proximity” Approach

(1) Young (601)—An otherwise inn. act, if done w/crim intent, may be pun. as an attempt.

(2) McQuirter (604)—Jury may factor race into det. intent

(3) Notes and Questions (606)

(4) Notes on Stalking Statutes (608)

c) MPC Approach

(1) Mandujano test—shifts focus from what remains to be done to what has already been done: 

(a) D must be acting w/kind of culp. otherwise req. for the crime he is charged w/attempting.

(b) D’s conduct must const. a “substantial step” towards commis. of the crime—must be strongly corrob. of the firmness of D’s crim. intent. 

(2) Jackson (610)—G under Mandujano test

(3) Buffington (614)—Drag bank robbing; judged not an att. to rob a fed bank—could have been heading for Payless

(4) Mandujano (615)—G of att. to distrib. heroin

(5) Joyce (616)—Never att. to carry through w/the cocaine buy b/c refused to produce money, thus no subs. step.

d) Solicitation—5.02 (621, 1157)
(1) Davis (617)—Mere solicitation, unacc. by an act moving dir. toward the commision of the intended crime, is not an overt act constituting an element of the crime of att.  (But solicit can be a punishable attempt if it rep. a “subs. step” under the circs.)

(2) Church (619)—Moved well beyond solicit.—detailed particip—did all he poss. could have done.

5. Impossibility—Factual imposs: D unable to accomplish what he intends b/c of facts unknown to him, eg, thought gun was loaded but it wasn’t, thought HIV could be transmitted via spit.  Legal imposs: What D set out to do was not criminal, eg Eldon thought she was smugg lace but bringing lace in not a crime.  Trad, fact. imposs. not a defense but leg. imposs was.  Now, gen rule is that imposs. not a def. when D’s actual intent (not limited by the true facts unknown to him) is to do an illegal act or bring about an illegal result.  Thus Jaffe would be guilty of attempt (intended to acq. stolen prop, which is a crime) but Eldon would not (intended to smuggle lace in, but lace is legal).  5.01(1)(a) (1156)
a) Jaffe (623)—Implies that Jaffe intended what he actually did (received nonstolen prop), not what he thought he was doing (receiving stolen prop) and finds him NG

b) Dlugash (625)—Did everything intended but did not commit the crime b/c vict was already dead—convicted of attempt—rejects Jaffe analysis.

c) Berrigan (630)—Meant to smuggle letters w/o warden’s knowledge (illegal) but warden knew.  Court said that because the act was in fact legal Berr. was NG  

d) Oviedo (632)—D NG of att. to distrib. heroin—said he knew all along that the subs. was not heroin even though the agent didn’t.  Court said the jury’s determination of D’s intent could not form the sole basis of a crim offense. 

Lady Eldon’s Lace (633)

V. Group Criminality (641-798)—Read Intro
A. ACCOUNTABILITY FOR THE ACTS OF OTHERS—Principal in the 1st degree: the actor/absolute perp of the crime; Prin. in the 2nd degree: present (gen), aiding, and abetting; Accessory: not chief actor, nor present at the perf. of offense, but in some way concerned.  Can be acc. either before the fact or after the fact.  Apart from acc. after the fact, pun. generally the same for all of these.  No longer the case that accs can’t be convicted till prin. is.  In most states, no longer have to charge D w/a partic form of complicity—may simply be charged w/the substantive crime committed by the person the D aided or encouraged.  Fine distinct. between these has bec. less imp’t.  See 2.06 (1140) 

1. Mens Rea
a) Mens Rea as to Actions of the Principal

(1) HICKS (644)—G if you’re at the scene for the purpose of assisting if necess, but mere presence w/o evid of further involvement is not suff.  Also, D’s words/gestures must have been intended to encourage—not suff if principal merely misinterprets D’s conduct as encouragement.  

(2) Gladstone (647)—No nexus bet. D and the person he’s accused of a&a in the sale of marijuana.  Actual contact between the parties not necess, but must at least be some evid that D sought to make the crime succeed, that by his actions he wished to bring it about—lacking here.  

(3) Luparello (655)—Says that D guilty not only of the off he  intended to a&a, but of any “reas forseeable” off committed by the principal.   Inconsist w/MPC, which says you can only be G of the actual offense you meant to a&a.  MPC the minority view here.

(4) Mens Rea as to Attendant Circs—Johnson v. Youden (659)—NG of a strict liability crime when you don’t know of the matters constituting the offense (Here, solicitors didn’t know their client was charging an unlawful price for the house).  2.06(3)a (1140): delib. vague: need “purpose,” but as to what?  

b) Mens Rea as to Result

(1) Abbott (662)—responsible for the crim acts of another when you aid in the commission of the act with the requisite crim. mental culpability req. for the commission of the crime (drag race).  McVay (661): acc. before the fact to manslaughter.  [Can’t knowingly give your car keys to a drunk person] 

(2) 2.06(4) (1140): if causing a partic. result is an element of an offense, you’re an acc. in the commission of that offense if you participate in the conduct causing the result with the culpability, if any, with respect to the result that is suff. for commission of the off. 

2. Actus Reus
a) Wilcox (666)—G of a&a b/c intentionally present at an act he knew to be illegal (inferrnce was that he was encouraging it—didn’t boo, etc).

Tally (667)—G of a&a murder even though other participants didn’t know of assistance, even if murder would have happened anyway; suff that Tally’s conduct facilitated the result.  T guilty under 2.06(3) and (4).  2.06(3) (1140), unlike common law, willing to nail you even for a failed att. to aid.  5.01(3) (1157) nails you for an att. to aid even if the crime itself is not committed/attempted by the principal. 

3. Relationship Between the Liability of the Parties
a) Hayes (671)—Act of a feigned principal can’t be imputed to the targeted D for the purpose of obtaining a conviction—fp had no mens rea. (stolen meat)  But, under 5.01(3) (1157), D can be G of attempt.  

b) Vaden (673)—Opp result.  Snell’s conduct justified by 3.03 (1145).  

c) Notes (674)—Entrapment 2.13 (1144).  Acting with gun to your head; 2.06(2)a allows for this.  

d) “Nonproxyable” actions—a&a now construed to mean that D is G as a principal for causing another to commit criminal acts where the other, though inn, has the capacity to do so and D does not.  (Walser, 677)

e) Acquited/Unindicable principal—not a bar to accomplice liability

f) Secondary party may be guilty of a diff. crime than the principal.  2.06(6)a, b: cases in which secondary party is NG even if principal is.

B. LIABILITY WITHIN CORP. FRAMEWORK

1. Liability of the Corp. Entity—Two Main Approaches
a) Respondeat Superior—Corp may be crim liable for acts of agents if they 1) commit a crime 2) within the scope of employment 3) with the intent to benefit the corp

(1) NY CENT RR (684)—Although some crimes by their nature cannot be committed by corps, corps can commit crimes.

(2) Hilton (686)—A corp is liable for acts of its agents within the scope of their authority even when done against company orders

b) Model Penal Code—2.07 (1141).  3 distinct systems: Liability for minor infractions & non-Code infractions where legis. purpose to impose corp liability plainly appears; liability for failure to discharge specific duties imposed by law; liability for “true” crimes (those def. in penal code) [#3 very restrictive; requires knowledge by a high off whose acquiescence may fairly be regarded as reflecting corp policy in order to nail the corp].  See pp. 691-2

(1) Beneficial Finance (692)—Discusses #3 standards

(2) Ford (698)—pros/cons of corp crim liability (Pinto case)

2. Liability of Corp. Agents—2.07(6) (1142)
a) Gordon (706)—Partnerships: a partner is not liable for the crimes of his copartners or employees of the partnership (unless he’s authorized ot participated in them).  2.07(3) (1141) However, the partnership itself can be held vicariously liable for conduct performed on its behalf (A&P Trucking)

b) PARK (708)—Strict liability: corp pres. held liable b/c he had a “resp. relation” to the corporate conduct which was criminal and did not show he was “powerless” to prevent the violation.  2.07(6) (1141).  Also see Guminga.

MacDonald (715)—Where the offense expressly requires knowledge, merely showing official resp. under Dotterweich and Park is not an adequate substitute for direct or circ. proof of knowledge.

C. CONSPIRACY—Conspiracy is an off. carrying its own penalty, and a consp. charge has collateral effects on rules of proced, evidence, and crim liab. for other offenses.  Some, not all juris req. an overt act, and the ones that do don’t necess req. a substantial act.  Can be nailed for consp. even if you don’t qualify as an aider&abetter.  “Darling of the prosecutorial arsenal”—enormous flexibility.  Two functions of the consp. law: 1) inchoate crime—allows states to respond to crime further back in time than is poss. under attempt laws 2) completed crime—sentence enhancement.  Although 1.07(1)(b) says you can’t be convicted for both the offense and the conspiracy to commit it, this is not the norm.  Presumption is that groups are highly dangerous.

1. 5.03 (720, 1158)
2. Consequences of a Consp. Charge—KRULEWITCH (720): A conspirator’s statements against a co-conspirator are admiss. as exceptions to the hearsay rule only if they’re made in furtherance of the consp. charged.  Focus on concurrence. 

3. Conspiracy as Form of Accessorial Liability
a) PINKERTON (734)—Memb in a conspiracy is suff. for crim liab not only as a conspirator but also for all specified offenses committed in furtherance of the consp, for as long as the consp. continues,even if you personally have nothing to do with them.   MPC has rejected this approach.  Notes: With regard to conspiracy a D may be liable for acts committed by the consp. prior to his joining, but cannot be retroactively liable for substantive crimes committed prior to his joining.   

b) Bridges (736)—NJ screws up: code says you’re resp for the conduct of another person when you’re engaged in a conspiracy w/them.  

c) Alvarez (740)—Says that Pinkerton does not supp. holding all conspirators liable, regardless of individual culpability, for reas. foreseeable but inintended subs. crimes.  Here, although the death resulted from an unexpected turn of events, all Ds were more than “minor” participants in the conspiracy and had “actual knowledge of at least some of the circs leading up to the murder.”  Unclear why they were charged w/2nd deg. murder—under Pinkerton would have been 1st    

4. Actus Reus of Conspiracy
a) INTERSTATE CIRCUIT (744)—Conspiracy doesn’t necess. require an agreement—aligning your conduct in a certain way—“conscious parallelism—is suff.

b) Alvarez (747)—wild stretch, yet G of consp.

5. Mens Rea of Conspiracy—Lauria (753): Raises 3 interesting issues: 1) Where is the agreement?  2) Who are the parties to the agreement?  3) What is the mens rea necess for consp?  Need a full mens rea—true purpose—don’t want to cast the net too wide.  But what constitutes true purp?  Both knowledge and intent to further the consp. are req.—intent not est. here.  Also, prostitues aren’t in cahoots w/each other.  Had L been dealing w/drug dealers, linking himself w/a huge, est. consp., might have been diff.

6. Scope—Sing. or Multiple Conspiracies—5.03 (764, 1158)
a) KOTTEAKOS (764)—32 Ds all charged w/the crimes of each other under Pinkerton doct—one consp.  Gov’t would obviously prefer 1 trial to 32.  Here, court found that sim. of purpose by the various spokes around the hub (Brown) was not the same as a common purpose. 5.03(2) (1158) Also, bad inst. meant that jury had to find either everyone or no one G.   

b) Blumenthal (767), Bruno (769)—Chain: people are functionally connected to one another in the same scheme; common single goal

c) Anderson (768)—A wheel is more likely to be char. as an ongoing conspir if continuing relationships are involved. (D and others paid a fee for referring abortion seekers to Stern)

d) Borelli (769)—Friendly discusses chains vs. spokes.  

Braverman (772)—Here, a single continuing agreement to violate several IR laws consid. one consp.  Different from successive acts which violate a single statute or, as in Albernaz, a single act which violates mult statutes (G of 2 consp. b/c importing & distributing each carried a distinct consp charge).

7. Parties
a) Gebardi (774)—Gen rule: Can’t convict someone of consp. when there is a recog. rule of justice or policy exempting him from pros. for the substantive crime.  (If woman consents, she’s NG of viol. the Mann Act so can be no consp—she can’t conspire to commit a legal act, and D can’t conspire alone).

b) Wharton Rule: Can’t be G of consp. when the off. is of a nature which requires multiple parties (adultery, bigamy, giving & receiving bribes, etc.)  General view is that the rule does not apply when the # involved exceeds the # essential for the commission of the crime (eg if A and B agree to bribe C, all 3 are G of consp.)

c) Ianelli (776)—Court rejected Wharton Rule defense b/c it is a mere presumption to be app. in the abs. of legis. intent to the contrary.  Held that the legis intended to allow sep pun for consp and for the subs. off. b/c the crim consuct involved threatened the interests of those other than the imm. participants in the consp.

d) Garcia (777)—Allows conviction for an attempt to conspire w/a feigned co-consp.  Consp a unliateral, not bilateral, off.

8. Criminal Enterprises and RICO
a) RICO (781)—Because RICO is a federal statute, it federalizes what had earlier been local/state crimes.  Predicated on the Interstate Commerce Claise.  Sec. 1962(c) talks about “enterprise”/“pattern of rack. activity”  Pattern can mean any 2 crimes, even those for which you’ve already been convicted—can use these as evid of involvement in the enterprise activities.  In addition to the crim. provisions, 3 other impt. provisions:

(1) Any victim of a RICO violation has a private cause of action in fed court, w/possible treble damages.  Unsurprisingly, no private individual has ever sued under this.  However, has been used a great deal by private businesses suing other private businesses—swallowing up breah of K law; people are couching things in terms of fraud, mail fraud, etc.

(2) Gives the US Att. Gen authority to sue anyone civilly to restrain their violations—this is used all the time.  Allows restraining orders, injunctions, etc.

(3) Mandatory forfeit provision if you’re convicted of RICO 

b) Elliott (786)—Irrelevant that each D participated in different, even unrelated, crimes if each crime was intended to further the enterprise’s affairs.  Basically, RICO makes a sing. consp. out of what would have been, pre-RICO, multiple conspiracies b/c a single agreement or common objective could not be inferred from the commission of highly diverse crimes by apparently unrelated people.  RICO allows you to tie everyone tog. b/c it makes “conducting the enterprise’s affairs” itself a substantive off. Can pin more charges on each D this way. See L&S 554  

VI. Exculpation (801-880, 893-999, 1011-1037)

A. PRINCIPLES OF JUSTIFICATION

1. Protection of Life and Person

a) Peterson (801)—Says the right of self-def arises begins and ends with the absolute necessity for it—killing someone in self-def is justifiable only when there truly appears to be no alternative. 

b) Goetz (801)—[Side note—how can G claim justification when he was carrying an illegal weapon?]  NYPL 35.15(1): must “reas. believe” force is necess. to defend against what you “reas. believe” to be the use or imm. use of unlawful phys. force.  Sec. (2) expands this to basically justify the use of deadly phys. force if you “reas. believe” you’re about to be robbed  (803-4, contrast w/3.04(2)(b), 835, 1145).  D claimed “reas belief” was subjective (ie did Goetz reas. believe); pros. argued that the ob. “reas man” standard was what the legis. intended.  If ob. standard, how much like Goetz do you assume the “reas. man” to be?  Whichever way you look at it, NYPL means it’s all or nothing—either the belief was reas. or it wasn’t.  

c) MPC approach: In 3.04(2)(b) (804, 1144), no stip. of “reas” before “believed.”  If belief is erroneous, it affects the grading of the crime 3.09(2) (1151).  Pros could argue that you may in fact have really believed it, but that belief was reck. or neg.  Also 2.02(10) (813, 1138)   

d) Kelly (814)—Requirements for expert testimony: subject must be beyond the scope of the avg. juror, testimony must be reliable, witness must have suff. expertise.  Here, expert BWS test. is admissible on the issue of determining whether D actually believed she was being threatened w/imm. serious bodily injury or death, but not on the issue of reasonableness—jury must determine that on its own.

e) Norman (826)—D shot husband while sleeping—not entitled to jury ins. on perfect or imperfect self-def.  Raises question as to the limits of  “imminence.”  3.04(1) (833, 1145) somewhat less stringent req. of “immediately necessary”  See Jahnke, 834.

f) Abbott (838)—Even if you can safely retreat, need not do so before using nondeadly force in self-def.  But if you can avoid the necessity of using deadly force with complete safety by retreating, then using deadly foece is nonjustifiable.  (But not obligated to retreat from your home/work, unless you’re the aggressor) 3.04(2)(b)(ii) (1145)  Many juris, however, impose no such duty to retreat before using deadly force.

Peterson (842)—Generally, the aggressor may not avail himself of the def. of self-def, and the “castle” doctrine can be invoked only by one who is w/o fault in bringing the conflict on.

2. Protection of Property and Law Enforcement
a) Ceballos (846)—Court extremely hostile to mechanical devices.  Says that you can’t consid. this a surprise attack b/c D wasn’t even home at the time.  Says that all felonies are not created equal and that “a literal reading of the law is undesirable.”  You have the right to shoot a burg if you’re home, but it’s diff. when you’re not there—how, then, to protect your home?  see 3.06(5) (1148)  

b) Two statutory schemes: MPC vs. NYPL (850)

c) Durham (852)—Officer making lawful arrest of misdemenant is not justified in intentionally killing him when he forcibly resists arrest or tries to escape after arrest, unless the off. reas. fears death or serious bodily injury.

d) GARNER (853)—USSC said that apprehension by the use of deadly force is a seizure sub. to the reas. requirement of the 4th A and that “use of deadly force to prevent the escape of all felony suspects, whatever the circs, is const. unreas.” (Note that police aren’t authorized to shoot to wound; only to kill.) see 3.07 (855, 1148)
e) Hillsman (857)—Citizens who make arrests, unlike police officers, do so at their own peril—justified in making a citizen’s arrest only if you reas. believe that the person has committed a felony and if a felony has in fact been committed.  See 3.07(1) (1148)
f) 3.07(2)(b)  (859, 1148)
3. Lesser Evil—Residual Principle of Justification
a) Unger (860)—Like Toscano—D’s duress def. should be allowed to reach the jury. 3.02 (864, 867, 869, 877, 1144)
b) Southwark (865)—homelessness not a necessity def. to trespass      See 2.12 (1143) on diminimus.

c) NYPL 35.05 (868)

d) Schoon (871)—no necessity def for indir. civil disobedience

e) 3.11 (879, 1151)
B. PRINCIPLES OF EXCUSE

1. Introduction—disabilities that ground excuse in our law:

a) Involuntary actions

b) Deficient but reas. actions: choice is so constrained that an ord. person could not be expected to choose otherwise

(1) cognitive deficiency—legally hunting deer and kill what you think is a deer but turns out to be a person dressed as a deer

(2) volitional deficiency—duress is the best example

c) Irresponsible actions: infancy, legal insanity

2. Duress—Def. of duress says that threat of act. phys violence is suff, but other types of very real threats (eg, destroy your livelihood) aren’t.  Note that 3.02 covers threats emanting either from the natural world or from fellow creatures. Doesn’t seem to make sense in light of what crim. justice sys. is trying to do—what if some type of non-violent threats would move most people?  Must draw the line somewhere, though—worried about these defenses becoming black holes.  Also note that putting forth a 2.09 def. does not preclude a 3.02 one—you’re allowed to put forth any potentially applic def, even conflicting ones.

a) Toscano (896)—D’s case for duress is plausibly relevant, if not totally convincing—jury should be allowed to hear it.

b) Romero (900)—BWS testimony as evid. of duress

c) 2.09 (901, 1142)  Note that MPC makes duress a complete def. to murder, but NJ says duress only reduces it to manslaughter.

3. Intoxication—2.08 (924, 1142) Approaches: Could make DD a strict liab off—G even if you’re not resp for driving, or not resp for being intox.  Other approaches: theory that you’re G b/c the culpability comes from having gotten drunk in the first place w/the knowledge/expectation you’d be driving.  You’re consid a “ticking bomb” even if you drive perfectly.  Or, make it so intox isn’t necess—just a certain BAC level.  BAC becomes the proxy for intox.

a) Kingston (913)—Invol intox does not negate the mens rea necess for crim liab.  Court says the evil mental state exists all along; the drug merely enabled it to have been released   

b) Roberts (917)—If a crime req. a specific intent, vol intox which makes D incapable of entertaining that specific intent is a valid def. Not a valid def if you’ve formed the req. intent prior to intox, drink to work up your nerve, and are too drunk to entertain the req. intent when you actually commit the crime.  

c) Hood (918)—In crimes of gen intent, evid of D’s intox shall not be consid in det his guilt or inn.

d) Stasio (922)—Vol intox will not excuse crim conduct b/c of the need to protect the public and also to minimize that opp of false claims by Ds.  This case excluded intox evid for both gen and specific int. crimes, which a subs. # of juris have done—pub welfare-type rationale?  

4. Mental Disorder—4.01, 4.04 (929, 945, 980, 1151-2).  Note that 4.02 says that you can raise the insanity def even if you’re not pleading NG by reason of ins—this is controversial.  Courts have split on whether a merely verbal articulation of “knowing” right and wrong is enough to certify sanity.  Insanity comes up when det competency to stand trial and whether or not you can execute someone.  Usu insanity def used almost exclusively in murder trials—too risky otherwise.    

a) Trad. Test of Legal Insanity

(1) M’Naghten (932)—M’Naghten test: Laboring under a such a defect of reason from disease of the mind as to not know the nature and quality of the act you were doing, or, if you did know it, that you did not know you were doing what was wrong.  (No volitional prong, ie not a defense to say you knew it was wrong but couldn’t control yourself)  Also question of what “knowing” right from wrong actually consists of. 

(2) Crenshaw (937)—“Deific decree exception”—You can know the diff bet. right and wrong, but if you’re operating under a command from God you’re deemed insane.

(3) Cameron (941)—Held that one who believes he is acting under the command of God is no less insane b/c he nevertheless knows that murder is wrong.  May actually emphasize his insanity (upholding defic decree exception)

b) Common Concerns

(1) Volitional Impairment 

Lyons (949)—5th Circ scraps the volitional prong of ins def—was considered the “enlightened” prong.  MPC has both cog and voltional prong.  Lost confidence in the vol. prog b/c we’ve lost faith in shrinks, juries,. or both—shrinks themselves have expressed inc. self-doubt.  Also, risk of “moral mistake” (presumably, an unjust acquital)

(a) In 1984, Cong enacted provision that supercedes Lyons and narrows test even further (954).  Drops volitional prong and switches the burden of proof—D must prove by the prepond of evid that he’s insane (formerly pros had to prove sanity beyond a reas doubt)

(b) Hinckley (953)—Found NG by a jury applying the MPC test—people were outraged.

(2) When is a Person “Crazy”?—Green (959): State had burden of proving san beyond reas doubt, which in Tenn. meant showing that D’s acts were consist w/sanity and inconsist w/insanity—failed.  Tough test.  

(3) Abolition of Ins. Defense?

(a) Strasburg (966)—Wash SC says state const right to trial by jury and dp forbids a legis from enacting a stat denying a D the opp to prove the def of ins.  

(b) Korell (967)—Montana juries told to consid mental disease/defect only insofar as it negates the required mens rea for the offenses charged.  Mont SC ruled that Ds have no right to an ind insanity def; as long as a state’s crim justice sys provides proced to deal w/insane individ who commit crimes, dp is satisfied.     

(4) Definition of “Disease”—Guido (973)—If “mental disease” is a medical concept, why were def counsel allowed to tell the shrinks what it meant?  If it’s a legal conept, why were the shrinks allowed to express their conclusions about it at all?

(5) Disposition After Acquital

(a) JONES (983)—USSC said okay to institutinalize someone found NG by reason of insanity for longer than they would have served in prison had they been found G.  (At least 11 states say otherwise) Maj says that “as he was not convicted, he may not be punished.”  Points out that there’s no correlation bet severity of off and length of time necess for recovery—even if he had committed a very severe offense, DC law would require his release w/in 50 days of the verdict if he’s recovered—cuts both ways.  Also says that “dangerousness” has nothing to do with “violence.”  In class: not the locking up but the involvement of the crim sys which is at issue—no problem w/keeping someone in a mental hos indef against his will.  

(b) FOUCHA (989)—USSC held unconst a LA scheme of requiring an insanity acquittee to prove that he is no longer mentally ill and no longer dangerous before being released.

(6) GBMI: Judge retains the same sentencing powers as in the case of a general G verdict.  If D is sentenced to prison, appropriate psychiatric treatment must be given.  GBMI verdict appropriate when D is G of the off; was mentally ill at the time of the off; and was not legally insane at the time of the off.

(7) Automatism: most juris allow D to plead insanity, involuntariness, or both.

5. Changing Patterns of Excuse
a) ROBINSON (1011)—USSC said cruel and unusual to make it a crim off for a person to be addicted to the use of narcotics.  Holding incoherent b/c court emphasized 1) “mere” status; 2) addiction is an illness; and  3) add. may be contracted inn or invol.  august   Is it a crime to be an addict?  What if you argue that you use the drug but aren’t addicted to it?  What about giving birth to an addicted baby.  Note that we’re highly dependent on people’s own reports of their addiction—how do we disprove someone who says “I’m addicted”? 

b) POWELL (1013)—This decision could have used Robinson as a springboard, but instead stopped it in its tracks.  Crime of pub drunkenness involves more than status, but what about homeless alcoholics?   

c) Harper v. Zegeer (1021)—Opp of Powell—said that conviction of a chronic alcoholic for pub drunkenness violates state const protection against cruel and unusual pun. (Although most states have followed Powell)  Nowadays the whole issue is less of a problem b/c most states have decrim. drunkenness.

d) Moore (1023)—An addict may constitutionally be convicted of possess of the drugs intended for his own use.  Saying that abs. of free will excuses the possessor/acquirer would justify excusing someone who robbed banks to get drug money. 

e) Notes—Lady Wooton (1035)

