Criminal Law Class Outline
I. Introduction



The criminal law is the body of primarily statutory law that defines what conduct is 


prohibited, defines blame, and assigns punishment.  Common law does not set out new 


crimes anymore, but reinforces how statutes are interpreted to apply to crimes.
A. Criminal code divided into two major subdivisions

1. General part – sets out general rules such as mens rea, rules of interpretation, things that cut across all the crimes

2. Specific part – the individual crimes such as rape, burglary, etc.

B. Culpability Generally
1. Regina v. Cunningham



Facts: Guy stole the gas meter.  Lady in the next flat over asphyxiated.  

Guy said he had no intent to kill her.



Holding: Court acquitted because Cunningham did not have the mens 


rea for administering a poison to the lady, only to steal the gas meter.



Significance: If the result of a crime is inadvertent, and there was no 


intention to cause that result, our legal tradition (generally) does not 


hold that person accountable.

2. Regina v. Faulkner


Facts: Idiot sailor looked in a holding area on ship for alcohol, the rum 


turned out to be flammable from the match he was using to do it.  Ship 


burnt up.  Charged with arson.



Holding: Court said you can’t transfer intent from one crime to 


another, and just because he wanted to steal the rum, does not mean he 


had the mens rea (intent) necessary for the crime of arson.  Conviction 


overturned.



Significance: You need to have intent for the crime at hand, not for 


some other crime under our law (generally).

3. Elements of an Offense

a. Conduct (you shoot a gun)
b. Attendant Circumstances (i.e. burglary has to be done at night)
c. Result of Conduct (what you actually cause…someone gets dead) -MPC 2.02(4) - All three of these elements of an offense must have the requisite threshold of mens rea (purpose, knowledge, etc.) unless otherwise stated.

4. Types of Culpability
a. Purposely – If the purpose of the action is the criminal’s conscious object or if you know what the attendant circumstances are or you think or hope that such attendant circumstances are true (i.e. know you are driving too fast in a residential area if the statute specifically mentions that as a required circumstance for the crime)

b. Knowingly – You are aware that it is practically certain that a person’s conduct will cause such a result – willing that something should happen, but does not necessarily will it directly – very little difference re: liability with purpose
c. Recklessly – If person consciously disregards a substantial and unjustifiable risk that the crime will occur as a result of his conduct (not what a person should have known, but what a person does know and is aware but does it anyway)
d. Negligently – (not a mental state) Occurs when someone should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. This must be of a major degree that involves a gross deviation from the standard of care that a reasonable person would observe in that situation (the “in the actor’s situation” portion is the subjective portion of the idea for negligence).  Criminal negligence is not employed as often as the other three as negligence has to be prescribed by statute.  Possibly conflicts with the general idea of Regina v. Cunningham above (Jacobs hates this stuff)
5. Other important Mens Rea Information

a. Culpability Normally Required Under MPC – If the statute does not prescribe the threshold of culpability required, then recklessly or higher satisfies this – MPC 2.02(3)
b. Proving a higher level of mens rea suffices for proving a needed lower level (i.e. if you prove they acted knowingly, you also prove they acted recklessly and negligently, but not purposely) – MPC 2.02(5)

c. If culpability is stated generally on one material element, it is threshold required for all other elements as well unless otherwise stated – MPC 2.02(4)

d. Conditional Purpose – When a particular purpose is an element of an offense, that element is established even if a purpose is conditional.  This does not happen when the condition negates the crime (I will take this, unless it is yours).  Thus, “money or your life” condition is enough to establish threatening someone’s life. Halloway v. U.S – Carjacking case where guy said give me your car or I kill you, said he didn’t have specific intent to hurt.  Scalia says don’t convict, need better law, but majority says MPC gets at the heart of this case where conditional purpose provision should apply.
e. Willful blindness – When knowledge is the threshold, it is established if a high probability of it exists.  See also the section on willful blindness.
6. Felony-Murder Rule – Possible to get to murder charge if a felony is being committed when the homicide occurs, whether or not you had the mens rea for murder

a. Regina v. Serne


Facts: Guy set fire to his house to make insurance money, his 


kid is killed in the fire.  Jury instructions say that any intent to 


commit a felony which causes death is not murder, but it is 


reasonable to say that any act known to be dangerous to life 


and likely in itself to cause death, done in order to commit a 


felony which causes death, is murder.



Holding: Court said that he could be held guilty on the felony 


murder rule.  You kill someone while committing a serious 


felony, you are culpable for murder.

b. MPC § 210.2 – Criminal homicide is murder when it is done purposely or knowingly, or when it is committed recklessly manifesting extreme indifference to the value of human life or when you are committing a specific kind of felony
c. But, MPC uses idea of MPC 1.12(5) that you may find that someone was reckless re: the value of human life not that you must find they were reckless – Judge must tell the jury about this idea of presumption, but the jury does not necessarily have to follow that presumption – Thus, the MPC has a quasi-felony murder rule.
II. Mistake of Fact and Strict Liability
A. Mistake of Fact – Where a person thinks something is true but it is not, thus making it a crime

1. Regina v. Prince



Facts: Guy took away a 14 year old girl, but he reasonably believed 


she was 18.  Statute stated that anyone who took away a girl under 16 


without permission of father was guilty of misdemeanor.



Holding: Court affirmed his conviction, saying taking of girl is wrong 


to begin with.  Said his mistake of fact was not a good defense, because 

he is still blameworthy for taking the girl.
2. MPC 2.04 – Mistake of Fact – Allows for this defense if it negates the level of culpability or the law allows it as a defense for that particular crime

3. People v. Newton


Facts: Guycharged with murder of a police officer and convicted of 


voluntary manslaughter.  Basis for his appeal was that he was acting 


unconsciously and a jury instruction should have been given to allow 


for him not to be convicted on the basis that he was not acting 



consciously.



Holding: Court said his shock that made him act unconsciously made 


him not have the mens rea required.  Conviction was reversed.



Significance: MPC 2.01 – States that liability must be based on 


conduct which includes a voluntary act
B. Strict Liability

1. Staples v. U.S. 511 U.S. 60 (1994) pg. 241



Facts: Convicted of having unregistered firearm (his was a machinegun 

that he didn’t know was fully automatic because it became able to fire 


automatically from someone having filed the semi-automatic safety 


down).


Holding: The defendant needs to have satisfied the mens rea 



requirement that he knew the gun was fully automatic.  If he did not 


know, he would not covered by the statute as it was intended.


Significance: Mistake of fact or of law is not allowed if an offense is 


strict liability in nature.  Unless the statute specifically says otherwise, 


there must be a mens rea requirement for culpability in interpreting a 


statute.

2. Morissette v. U.S. 342 U.S. 246 (1952) pg. 237


Facts: Defendant converted spent air force shell casings found on a 


military target range into scrap metal and sold them.  Convicted of 


“knowingly converting” government property.  Claimed he didn’t know 

it was government property that hadn’t been abandoned (he thought it 


was abandoned).



Holding: Court said he had to meet mens rea requirements for all 


elements.  Thus, he had to “know” he was converting government 


property, which he did not.  Therefore, not culpable.



Significance: Similar to MPC in saying that unless otherwise indicated, 

mens rea requirements distribute to all elements.  Need intention to 


constitute criminal act.  Also said in dicta that government can if it 


wants eliminate criminal intent requirement in order to protect areas of 


public interest.

3. U.S. v. Dotterweich

Drug mislabeling case – Only thing you need to remember is that 
strict liability is allowed to be used in areas that protect the general 
public interest.
4. State v. Guminga pg. 244



Facts: Waitress served a minor who was part of a sting operation.  


Owner was charged under a statute providing vicarious criminal 


liability for the acts of one’s employees.



Holding: Conviction was overturned.


Significance: A person may not be vicariously liable for the acts of 


other people that he did not support or know about.  Vicarious strict 


liability can only be allowed when there will only be penalties like 


fines (civil sanction stuff).



Note: As State v. Baker mentions, an involuntary act should be a 


defense to strict liability.
5. MPC 2.05 Strict Liability (WARNING: FINAL MATERIAL)
a. Requirements of culpability do not apply to violations (crimes that can only carry the sentence of a fine) – MPC 2.05(1)(a)
b. Strict liability can be imposed on crimes higher than violations if the statute specifically imposes absolute liability – 2.05(1)(b)
c. Any non-code offense which dispenses with the 2.01 and 2.02 culpability requirements must be treated as merely a "violation" (see § 1.04(5)) unless some "subsequent statute" provides otherwise.  (It shouldn’t have the stigma of criminality) – 2.05(2)(a)
d. If the prosecution chooses to and does prove § 2.02-type culpability with respect to a non-MPC strict liability offense, then the D can be punished in the manner appropriate for an offense of that level as provided in Sec 1.04. – 2.05(2)(b)
e. See also notes on X-Citement Video case from Prof. and remember: JACOBS HATES STRICT LIABILITY.

III. Mistake of Law, Ignorance of Law, and Cultural Defense

A. MPC 2.04 – Ignorance or Mistake

1. Ignorance or mistake as to matter of law or fact is a defense if it negatives the culpability required (purpose, knowledge, etc.) or the law provides that the state of mind established by such ignorance constitutes a defense.

2. Mistake is a valid defense for a prosecution if (affirmative defense):

a. the statute has not been published or made reasonably available prior to the offense

b. the defendant relied on an official statement of the law, afterward determined to be invalid, contained in a statute, judicial decision, administrative order, or official interpretation of the public officer or body charged with responsibility for interpretation

B. People v. Marrero pg. 255


Facts: Marrero was charged carrying a concealed weapon when he was found to 

be carrying a handgun in public.  He was a federal corrections officer and 


argued that he had mistakenly believed himself to be exempt from the statute 


which said that “peace officers” were allowed to still carry concealed weapons.  


He was convicted anyway.


Holding: His mistaken interpretation of the law was not a valid defense.  


Conviction was upheld.  Holding may have been based on fear that people could 

make many reasonable interpretations and undermine the law.



Note: Prof. thinks that Marrero could have used the argument of ex post facto 


law with this interpretation by the judiciary of the statute.  Idea that scope of law 

is being expanded to the point that it can be seen as ex post facto law.
C. Cheek v. U.S. 498 U.S. 192 (1991) pg. 263



Facts: Cheek was airplane pilot who didn’t file a tax return.  He thought that 


under the tax laws he owed no taxes and that the tax laws were unconstitutional.  

He believes that his good faith, albeit unreasonable, mistake of law should be 


accepted as valid defense.



Holding: Court stated that the term “willfully” as used in the federal criminal 


tax statutes was an exception to the traditional rule.  Court found that a good 


faith belief does not have to be reasonable to negate willfulness here (if there is 


no willfulness, there is no crime).  However, the Court decided that Cheek did 


not have a good faith belief (basically said you’re full of it).
D. Ratzlaf v. U.S. pg. 267



Facts: Bought cashier’s checks of less than $10,000 when casino said it would 


have to report if he did for full amount of $100,000 in transaction.  Statute was 


for a person “willfully violating” the law in structuring a transaction.


Holding: Supreme Court overturned the conviction, said that the government 


had to prove that he had knowledge that the structuring he undertook would 


constitute a criminal offense.  Court rejected the government’s argument that he 


did this in such a corrupt way that it satisfied the willful requirement.


Significance: Court, like in Liparota v. U.S. (food stamp case), was worried 


that they would expand the criminal scope to transactions that were innocently 


done and common.



Note: In Liparota, Prof. thinks the Supreme Court is losing its mind because 


the activity was so obviously illegal.
E. United States v. Albertini



Basically note that these people relied on a lower court ruling to protest after 


conviction had been reversed but still pending the first time.  After protesting 


again, prosecuted again once the Supreme Court went on to say the first protests 


were illegal.  But the Supreme Court said they had relied on an official 



proclamation for their second protest.
F. Hopkins v. State (pg. 270)




Guy consulted about a sign where it was illegal to advertise about providing 



marriages.  Hopkins consulted a State’s Attorney, who advised him before he 



erected the signs that they would not violate the law.




Court ruled it had to be an official proclamation, and this was not.



Could border on entrapment depending on the circumstances according to Prof.
G. Lambert v. California 355 U.S. 225 (1957) pg. 271



Case says not recognizing mistake of law defense in this case is 




unconstitutional.  Woman did not register as a convicted criminal when she 



moved to Los Angeles.  Mistake of law defense is constitutionally required 



when the law governs something that is not obviously a criminal act and the 



legislature fails to provide adequate notice of it.
H. Cultural Defense - Idea that if you want to live in this country, you should go by the social mores of the United States.  Generally, cultural defense is a bunch of bull that gives Rush Limbaugh more to bitch about.
IV. Legality – Jurisprudence and Constitutionality

A. General Idea – Courts Generally Should Not Make Common Law Crimes – Idea of legality is that statutes should give fair warning to what is prohibited, often statutes that fail to define prohibitions clearly and held void for vagueness.  Difficulty of certainty in all cases allows a certain amount of ambiguity, but Jacobs says people cannot be forced to live in uncertainty as to the criminality of actions.

1. Shaw v. Director Public Prosecutions (England 1962)


Facts: Published “Ladies Directory” and was convicted of conspiracy 


to corrupt public morals”.  He says that that the offense is vague.



Holding: Court went against normal American principle and said that 


Shaw could be held liable.



Significance: Generally, overly vague laws will be overturned.  Also a 


potential problem of ex post facto and fair warning to defendants for 


enforcement of laws in specific ways.  Also separation of powers issues 

with judicial branch broadly interpreting statutes how it sees fit.  


(Though the court in Shaw dismissed these issues).
2. Keeler v. Superior Court



Facts: Guy encounters his ex-wife who is pregnant by another man on 


a mountain road.  He kicks her in the stomach with the express purpose 


of “[stomping] it out of you”.  Charged with homicide for killing the 


fetus (which was viable).



Holding: Court said the legislature did not expressly protect fetuses 


and address the killing of an unborn fetus.  Court determined that the 


legislature of 1850 passed the law against homicide to cover under its 


definition of “human beings” as those who have been born alive.



Significance: Courts can look at legislative history, general intent of 


legislature, and foreseeability issue to determine if a statute covers a 


specific instance.

3. MPC 1.02(3) – You go by the “fair import of their terms but when the language is susceptible of differing constructions it shall be interpreted to further the general purposes stated in this Section and the special purposes of the particular provision involved”.

4. City of Chicago v. Morales 527 U.S. 41 (1999) pg. 300


Facts: Law was passed prohibiting “criminal street gang members” 


from “loitering” with one another or with other persons in any public 


place.  Ordinance defined loitering as “remaining in any one place with 


no apparent purpose”.



Holding: Supreme Court found that the ordinance was impermissibly 


vague about what behavior was criminal.  The law also would 



criminalize many innocent actions because it covers non-gang members 

from loitering with even one gang member (even if they are unaware of 

this fact).  See pg. 308 for new Chicago statute.
5. Papachristou v. City of Jacksonville, 405 U.S. 156 (1972)



Case on point on constitutionality of vagrancy laws.  Also struck down 


a law as unconstitutional for vagueness.
V. Causation – Significance of Resulting Harm

A. General Concept – The criminal law generally does not focus on the resulting harm, in fact, you can be liable for crimes that don’t actually cause a harm (attempted murder, drunk driving, conspiracy).  Built around responsibility for one’s conduct and idea of blameworthiness.
B. Three ways to get to murder
1. Willful, deliberate, and premeditated

2. Extreme recklessness manifesting depraved indifference to human life

3. Felony-murder – Underlying felony in which somebody dies
C. But For Causation (Sine qua non test) vs. Foreseeability Standard – The defendant is the cause of a harm if but for the cause of his antecedent conduct, the resulting harm would not have occurred vs. Was the resulting harm foreseeable given the defendant’s conduct leading up to the harm?
D. People v. Acosta (1991)


Facts: Acosta was evading police in a high speed chase, driving very 



dangerously.  Two helicopters tracking Acosta collided in midair and three 


officers died.  One of the pilots screwed up according to an FAA investigator.  


Acosta was charged with murder of the officers in the helicopter.



Holding: The court said it was foreseeable that he could have caused such a 


result of causing harm to others during the chase.  However, because he did not 


consciously disregard the risk to pilots in the helicopter (because he didn’t think 


a helicopter would be chasing), he did not have the requisite mens rea for 


murder.  Thus, conviction was overturned.

E. MPC 2.03(1)(a) – The Model Penal Code uses But For causation (casts a big net)

1. 2.03(2) & (3) – Cover purposely or knowingly and recklessly or negligently, respectively.  “When causing a particular result is an element of the offense, the element is not established if the actual result is not within the risk of which the actor is aware…unless…”
a. “the actual result differs from the probable result only in the respect that a different person or different property is injured or affected or that the probable injury or harm would have been more serious or more extensive than that caused”

b. “the actual result involves the same kind of injury or harm as the probable result and is not too remote or accidental in its occurrence to have a [just] bearing on the actor’s liability or on the gravity of his offense”
2. Transferred Intent - Idea that if you shoot at person A and hit B, your intent is transferred to B and therefore you are guilty of homicide
F. People v. Warner-Lambert Co



Facts: Warner-Lambert Co. had been warned by insurance company about 


potential explosion from magnesium stearate and liquid nitrogen.  They ended 


up doing nothing, there was an explosion and many employees were killed.  No 


evidence on how the explosion was started (spark, match, etc.).  Officers of the 


corporation were indicted for second degree manslaughter and criminally 


negligent homicide.


Holding: Court said they were not liable.  Since there was no evidence as to 


what caused the explosion, they cannot prove the foreseeability of the triggering 


cause and thus there is no way to assign criminal liability.


Significance: Jacobs says this is weird and hard to defend especially given other 

NY Court of Appeals cases such as People v. Kibbe and People v. Arzon (where 


dude set fire on 5th floor and firefighters were killed by a different fire on the 2nd 


floor.  See notes on these cases.

G. People v. Campbell (Mich. 1983)


Facts: Guys got drunk, one had slept with the other’s wife and felt bad about it.  

Campbell offered to sell the adulterer a gun so he could go kill himself.  He 


bought the gun, killed himself.  Campbell charged with murder.



Holding: Court held that giving the guy the gun is not homicide.  The act of 


suicide in this case precludes the act of homicide (he did not actually kill another 

person).  The court also stated that a second ground shows that the defendant 


had no intention to kill.  Providing the weapon and departing shows a clear hope 

but hope alone is not the degree of intention requisite to a charge of murder.  


Prof. says you could also use a foreseeability standard here.

H. People v. Kevorkian


Facts: Dr. death setup a suicide machine, which the person hooked up to it had 


to trigger themselves.  Charged with murder.



Holding: Providing means to kill is not murder (especially in suicide).



Significance: MPC 210.5 says that assisted suicide is criminally liable as 


criminal homicide.
I. Stephenson v. State (1932)



Facts: Defendant kidnapped woman and attempted to rape her.  Later on, she 


bought some mercury tables and ingested them on her own.  He tried to give her 


milk as antidote, didn’t work.  He did not give her medical attention.  She died 


from problems with the poisoning and other issues with being hurt by defendant.  

Defendant charged with second-degree murder (felony murder)


Holding: Court upheld the conviction by saying she was under his control at the 

time she took the tablets and it was reasonably foreseeable that she would try to 


do this due to the rape and kidnapping where she couldn’t get away.  General 


idea that if you kidnap a person and hold them coercively, you are responsible 


for what happens to that person.


Under MPC: See § 2.03(4) where it says under absolute liability idea (felony 


murder), result must be a probable consequence of defendant’s action.  Thus, 


because he didn’t get her medical help, could say that probable consequence was 

she would die.

J. Intervening Cause Idea – Criminal responsibility generally terminates if after his act, an independent force not reasonably foreseeable itself becomes the proximate cause.

K. Contributory Cause Cases

1. State v. McFadden (Iowa 1982)



Facts: Racer 1 (defendant) was in the right lane but going really fast.  


Racer 2 lost control of his car and swerved into oncoming traffic, struck 

another vehicle, and killed a six year old passenger.  Racer 2 was killed 

in the accident.  Racer 1’s car did not hit any other car in the accident.



Holding: Court held McFadden recklessly helped cause the accident by 

participating in inherently dangerous conduct and thus could be held 


vicariously liable in the death of the child.  This holding conflicts with 


Commonwealth v. Root (Penn.) which said Racer 1 would not be 


liable.  MPC demands that when recklessness is an element of the 


offense, that element is satisfied when the actual result is within the risk 

of which the actor is aware.  Could say Racer 1 should have known 


there was a risk of flying out of control and killing someone.
2. Commonwealth v. Atencio pg. 550


Facts: Three guys were sitting around playing Russian roulette.  First 


two guys went through fine, third guy, Birch, blew his own head off.  


First two guys convicted of manslaughter.



Holding: Court said this was a joint enterprise and the other two could 


be held liable.



Significance: This case really tests the but-for causation idea, and is 


very murky in Jacobs’ eyes.  Also problem with but-for, there were two 

defendants helping to play here.  Where do we apply it?

L. Omissions

1. Pope v. State



Facts: Mother went berserk, thought she was God, and beat her child 


because she thought Satan was inside him.  Mrs. Pope took the child 


and mother in to her home for a weekend and looked after them.  On 


that Sunday, the mother did the above and the child eventually died, 


while Mrs. Pope did nothing to try to protect the child, call the 


authorities, or seek medical assistance.  She went to church with the 


mother and brought her back to her home.  Child died later that night.  


Mrs. Pope was charged with child abuse and misprision of felony.


Holding: Court says she has no legal duty to the child, thus there is no 


crime.  Basically, a failure to act cannot cause something.



Significance: Under MPC, a parent or person who takes charge of a 


child can be held liable for omission of care, but not otherwise. MPC 


230.4.  Courts also say that question of legal duty (when murky) 


should be submitted to the jury.

2. Alternative Views – Could go with German or other European systems that say it is a crime not to report a crime or come to the aid to others in need.  Jacobs thinks its heavy-handed for the government to intervene and coerce people to do the right thing.  He said “you can’t have the government impose moral obligations on someone.”
VI. Attempts

A. Purpose of Criminalizing Attempts

1. Deterrence

2. Prevention of crime – Idea that police stop the crime and harm before its committed

3. Stop dangerous people

4. BUT, REASONS AGAINST CRIMINALIZING
a. Give people a chance to change their mind

b. Could misread innocent people’s actions

c. Civil liberties issues

B. Two Kinds of Attempts

1. Inchoate Attempts - An attempt which has not yet reached that final stage
2. Failed Attempts - The person did everything they wanted to in order to commit the crime but the harm did not occur
3. NOTE: In order to be convicted for an attempt, one must have the same mens rea as for the actual crime.

C. Inchoate Attempts

1. People v. Rizzo



Facts: Three guys drove around, looking for specific person to rob.  


Arrested before seeing him.  Charged with attempted robbery.



Holding: Conviction was overturned.



Significance: There can’t be an attempt when the opportunity for the 


crime has not presented itself (this would probably be conspiracy).  


Question is when someone is far enough into the act that they have 


made an inchoate attempt.  Many cases use dangerous proximity test 


but this case uses physical proximity test which focuses on what 


remains to be done and makes the D’s relationship to the time and place 

of the crime very important.

2. MPC § 5.01 – Attempts – Puts emphasis on the actor’s purpose in determining whether there is an attempt and generally is aggressive in going after people once they show some manifest intent of what they would do.  

3. Burglary – Gets around law of attempts by defining the crime itself as an attempt.  Burglary is getting into a building with the purpose to commit a crime there.  Would be hard to have attempted burglary because it would be an attempt to attempt.
4. Stalking – California law says that you have to follow or harass and be a credible threat to the person.  The crime of stalking is somewhat intended to avoid the concept of attempted assault (putting someone in fear of being battered).  See also McQuirter v. State pg. 569.

5. Abandonment Defense – MPC § 5.01(4) – Affirmative defense that “he abandoned his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose”.  This is a hard standard to meet and prove and will not be an affirmative defense for many people.
a. People v. Johnston – Guy said he was just kidding after putting a gun to a cashier who could only produce $50.  Court denied him a renunciation defense because he had deterred only after new circumstances not voluntary.
b. People v. McNeal – Guy was going to rape a girl he kidnapped, she pleaded with him and he decided not to.  Court found him liable anyway, no renunciation only changed circumstances.  Other jurisdictions have reversed conviction on similar facts.  See Ross v. State (Miss.)
6. State v. Davis – Defendant hired undercover cop to kill lover.  No attempt made to do this (obviously).  Court reversed his conviction saying there was no attempt.  BUT, the MPC § 5.01(3) would have nailed him because it establishes liability in conduct designed to aid another in commission of a crime.
D. Failed Attempts

1. Smallwood v. State (Maryland 1996)


Facts: Smallwood has HIV, rapes three people.  He had been told by 


his social worker that he needed to practice safe sex to avoid 



contaminating his partners.  He was convicted in a non-jury trial of 


three counts of assault with intent to murder his rape victims.



Holding: Court said there wasn’t a high enough probability of killing 


and therefore he couldn’t be held to have the intent to murder his 


victims.  Note: Jacobs thinks this should have hinged on his intent as 


inferred by his actions rather than probability of killing.



Significance: Hits near the line between reckless endangering and 


actual intent to murder.  Guy shooting with a gun at a person has the 


intent, should we say Smallwood did too?  Contrast cases where man 


used syringe or actively concealed his disease from partners and was 


convicted and upheld.



Under MPC 5.01(1)(b) – He probably could be nailed, see below.

2. MPC § 5.01(1) - MPC states in (1)(b) that when causing a particular result is an element of the crime, he does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part.
3. MPC § 211.2 – Recklessly Endangering Another Person – Misdemeanor – conduct which may place or places another person in danger of death or serious bodily injury.  Includes pointing unloaded guns.
E. Impossibility

1. This covers failed attempts where factual impossibilities can cause acquittal since the term emphasized that the term “knowing” was used in statutes and not “believed” (i.e. People v. Jaffe where he could not have received stolen goods because the goods weren’t actually stolen – sting operation).

2. MPC § 5.01(1)(a) – Uses language of “circumstances as he believed them to be” in order to avoid this problem.  Thus, impossibility is not a defense under the MPC for attempts.
3. People v. Dlugash


Facts: Dlugash convicted of murder for shooting a person who he 


thought likely to be dead five times in the head.  His friend Bush had 


shot Geller three times in the chest, then sat around 2 to 5 minutes, 


when Dlugash shot him in the head.


Holding: Court said that you could be held liable for attempted murder 


because Dlugash thought that Geller was alive at the time.  Question 


went to the intent of Dlugash and whether or not he thought he was 


alive.

4. MPC 5.05(2) – Covers cases such as voodoo where the attempt, solicitation, or conspiracy is so inherently unlikely to result in the commission of a crime that the person is not a public danger.  Allows for reduction in grade of crime or outright dismissal.
VII. Accomplice Liability

A. You are not convicted as “accomplice to _____” but you are rather convicted for the substantive crime under the theory of accomplice liability.

B. Hicks v. United States 150 U.S. 442 (1893) pg. 607


Facts: Three friends had been drinking.  The three were standing in a field and 


Rowe, one of the three, was pointing a rifle at Colvard.  Rowe then raised his 


rifle for the third time and shot Colvard, at which point Hicks and Rowe rode off 

together.  Rowe was later killed, Hicks testified that he also was fearing for his 


life from Rowe and that the taking off the hat was desperation that Rowe might 


shoot one or both of them.  He also said he rode off with Rowe because he 


feared for his life and Rowe had demanded he show the road which Rowe 


wished to travel.  They separated a few minutes afterward.  Hicks was tried and 


found guilty for the murder of Colvard (as an accomplice)


Holding: They overturned the conviction.  What is important is not important 


what effect one’s words or actions had, but rather what intent they were 


supposed to have.  In this case, Hicks did not intend for Rowe to shoot Colvard, 


but his actions (however Rowe may have taken them) were intended to calm 


Rowe down.

C. U.S. v. Peoni – Judge Learned Hand said that the accomplice must have a stake in the venture.  So even if intent to assist can be established, if there is no nexus with the principle or stake in the venture, the person cannot be convicted.  Merely assisting can be categorized as criminal facilitation in some states like New York (Jacobs called this a “conceptual breakthrough”)
D. Note MPC 2.06(7): The immunity or lack of prosecution or conviction of a principle does not preclude the prosecution of an accomplice to the crime.
E. MPC 2.06(1-3): Liable for conduct by someone for which you are legally accountable, which occurs when he causes an innocent or irresponsible person to engage in such conduct, he is made accountable by the Code, or he is an accomplice in a crime’s commission.  A person is an accomplice if with the purpose of promoting or facilitating the commission of the offense, he solicits another person to commit it, aids or agrees or attempts to aid another person in planning or committing the crime, or fails to make a proper effort to prevent the commission of a crime when he has a legal duty to do so.

F. When the natural, probable, and reasonably foreseeable result of the crime you help put in motion as an accomplice occurs, you can be held liable.  See People v. Luparello.  Generally, California and especially the federal government use this standard.
G. Acts of Others – MPC 2.06(4) – If causing a particular result is part of the crime, an accomplice to the actor’s conduct is an accomplice to the crime if he has the kind of culpability with respect to the result that is needed for the commission of the offense.  (Thus, if you provide a knife like in U.S. v. Fountain to someone who kills a guard then and there, it is likely you would be nailed on manslaughter (though you might get to murder through extreme recklessness with a disregard to the value of human life))
H. Does accomplice liability require scienter for strict liability crimes? Generally, look at U.S. v. Xavier to see that we presume that the answer will be yes, scienter (mens rea) is required for accomplices to strict liability crimes.
I. Negligence – One can be held liable as an accomplice to a crime of negligence, if they helped create the negligent situation that led to the crime.  See State v. McVay.

J. Omissions and Accomplice Liability - MPC 2.06(3)(a)(iii) – “having a legal duty to prevent the commission of the offense, fails to make proper effort so to do” – Basically, when a mother is able to intervene for her child (legal duty here), and there is no danger (proper effort) and she does not, she is criminal. Can infer the requisite intent from the actions of the person, such as doing nothing and thus giving tacit approval.  See People v. Stancel and State v. Walden.
K. Someone using an excuse affirmative defense does not provide that excuse for their accomplice, but a justification defense precludes accomplice liability because no crime has occurred.  See Taylor v. Commonwealth.
L. Accomplice liability in money laundering – Idea of willful blindness – MPC §2.02(7) (U.S. v. Campbell)

VIII. Corporate Criminal Liability
A. Corporate responsibility seems awkward since it does not require mens rea by the entity punished as a whole.  But there are advantages to hitting them.  Rather, a corporation can be strictly liable for the actions of its employees.

B. New York Central & Hudson River Railroad Co. v. United States 212 U.S. 481 (1909) pg. 645 – Established concept of respondeat superior in criminal law for corporations.  This is where the corporation are responsible for the actions of their employees.  This allowed for the criminal prosecution of corporations.
C. MPC 2.07 – Liability of Corporations and Associations or Partnerships
1. This applies the respondeat superior standard when the statute is intended to impose liability on corporations and the law violated states for what agents the corporation is accountable.

2. Also states the corporation can be held liable if it fails to discharge a specific duty of affirmative performance imposed on corporations by law.

3. The commission of the offense must have been authorized, requested, commanded, performed, or recklessly tolerated by the board of directors or by a high managerial agent acting in behalf of the corporation within the scope of his office or employment.
4. The drafters of the MPC also wanted to make due diligence an affirmative defense 2.07(5).
5. Corporation is defined to not include government organized entities. MPC 2.07(4)(a).
6. Individuals within a corporation are individually accountable for both actions and omissions, the same as above.  Subject to the sentence if provided for to individual persons.  MPC 2.07(6).
D. U.S. v. Hilton Hotels Corp. – A corporation is not absolved of responsibility by disallowing an act, they must make sure those acting on their behalf do not commit the act. (More extreme standard than the MPC)
E. Gordon v. United States 203 F.2d 248 (1953) rev’d, 347 U.S. 909 (1954 10th Circuit) pg. 659 – We might be willing to impute the liability to an entity from a single employee but not necessarily to another individual who didn’t know what was going on.  (You can take liability from a person to a corporation but not necessarily from a person to another individual in the company).
F. United States v. Park 421 U.S. 658 (1975) pg. 661 – The individual was found liable under the statute even though he did not consciously do wrong but had a position of authority and responsibility in the situation out of which these charges arose.  Basically, he should have prevented the rats from getting in the food.  Under the MPC, says that there must have been an omission of some kind that Park failed to do something.  Also, a higher standard when there is a public safety issue (such as FDA regulations here).
IX. Conspiracy

A. Conspiracy is an inchoate attempt that takes effect much earlier than a regular attempt.  It merely means to discuss with others committing a crime, and then one person within the agreement makes an overt act towards its completion.  The MPC 5.03(5) makes the overt act necessary on all crimes less than a first or second degree felony.
B. Pinkerton Rule – One who enters into a conspiracy is responsible for all acts that are reasonably foreseeable in furtherance of the agreement.  Pinkerton v. United States 328 U.S. 640 (1946).  State v. Bridges said that co-conspirators are guilty of all reasonably foreseeable results of a conspiracy, even if they are not in furtherance of the overall conspiracy.  Seems like a negligence standard in Bridges, Jacobs doesn’t like this.
C. Reasoning for Conspiracy Statute

1. Independent crime due to the fear and special dangerousness of people who commit crimes in groups and once they enter into the agreement, they are more likely to commit the offense

2. Conspiracy works as a sentencing enhancement statute to get people in jail longer.

3. Conspiracy also provides an exception to the hearsay rule, as co-conspirators out of court statements can be brought into evidence.

4. Allows a broad net to try one big conspiracy at once.

D. Reasoning Against Conspiracy Statute

1. Conspiracy is chameleon like - the crime of conspiracy changes to fit the facts which makes it difficult to pin down.  Often we are inferring an agreement

2. Conspiracy is mental in composition

3. It aggravates the degree of crime over that of unconcerted offending
4. Criminalizes some acts which would not be crimes if committed by a single individual
5. Inculpates people on the fringe of offending

6. Multiplies venue options -- lies in any district where any one of the conspirators did any one of the acts

7. Permissive joinder
8. Extends statute of limitations because the time doesn’t start ticking until the conspiracy “ends” hard to say where that is

9. Exception to rule against hearsay

10. Practical difficulties in defending yourself because you’re sitting there with thugs – birds of a feather – and there is jury spill-over prejudice
E. Conspiracy + Substantial Crime – Under most laws you can be convicted of both conspiracy and the substantial crime, but under the MPC § 1.07(1)(b), you may not.

F. Krulewitch v. U.S. 336 U.S. 440 (1949) pg. 671– Hearsay of statements made after the conclusion of the conspiracy cannot be admitted as an exception to the hearsay rule.  Also, you cannot be liable for an alleged but not charged implied conspiracy to conceal the initial crime when the only evidence of the implied conspiracy is a hearsay statement.
G. Bourjaily v. United States 483 U.S. 171 (1987) – Allows hearsay to be used to prove a conspiracy prima facie, which is what would allow the hearsay evidence.

H. U.S. v. North Question – Question is whether you can be held for conspiracy when the substantive crime has no attached penalties (violating the Boland Amendment).

I. MPC § 5.03(1), people are guilty of conspiracy when they:
1. agree with other people that they will engage in conduct which constitutes such crime or an attempt or solicitation to commit such crime
2. agree to aid another person in the planning or commission of such crime or of an attempt or solicitation to commit such crime
3. The above two provisions get around undercover agent problem by making the agreement the crime (just agreeing makes you guilty).  MPC § 5.04(1) also gets around the undercover agent issue.  This goes against the traditional view of courts which had held that you could not be guilty of conspiracy if the other party was feigning.
J. Scope – Under MPC 5.03(2) – If a person knows that a person with whom he conspires to commit a crime has conspired with another person to commit the same crime, he is guilty of conspiring with that other person as well, whether or not he knows their identity
K. Multiple criminal objectives – A person can only be guilty of one conspiracy as long as the multiple crimes he has conspired to do are the object of the same agreement.
L. Joinder and Venue in Conspiracy Prosecutions – MPC 5.03(4) - Two or more people can be prosecuted together (in the same courtroom at the same time) when:
1. they are charged with conspiring with one another
2. the conspiracies they are charged with, even if they have the same or different parties, are so related that they constitute different aspects of a scheme of organized criminal conduct
3. But it protects defendants by:

a. limits the venue you can be charged in to the county, parish, or district  where you entered into the conspiracy yourself

b. forcing separation where the liability or admissibility of evidence against him shall be enlarged by the joinder of the cases

c. the Court shall order a severance or take a special verdict to defendants that request it if it deems it necessary or appropriate to promote the fair determination of his guilt or innocence and shall take any other proper measures to protect the fairness of the trial
4. If a person conspires to commit crimes with many, but is merely the hub of the wheel of many individual crimes with people who have no reason to know about a more general nature then there are many conspiracies.  On the other hand, if the person is a hub and there is also the outer part of the wheel, i.e. everyone understands that there is a greater purpose to the crimes or knows of the others involved, then there is one larger conspiracy.

a. This is a crucial distinction because if there is one large conspiracy then defendants are opened up to much more criminal liability, i.e., the crimes of all the others committed in furtherance of the conspiracy.

b. The hub of the wheel type is the man who gets others loans illegally

c. The latter hub of the wheel type is the people who deliver patients to a doctor who deals solely in abortion (back when illegal)

M. Renunciation – MPC 5.03(6) - It is an affirmative defense (see § 1.12 on affirmative defenses) that the actor, after conspiring to commit a crime, thwarted the success of the conspiracy under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.
N. Duration of conspiracy – MPC 5.03(7) - A conspiracy is a continuing course of conduct which terminates when the crime or crimes which are its object are committed or the agreement that they be committed is abandoned by the defendant and those with whom he conspired.
1. The abandonment is presumed if neither the defendant nor his co-conspirators does any overt act in pursuance of the conspiracy during the applicable period of limitation.
2. If an individual abandons the agreement, the conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of the existence of the conspiracy and of his participation in it.

O. Interstate Circuit, Inc. v. U.S. 306 U.S. 208 (1939) – There does not need to be proof of an agreement, parties only need to act like there is one or commit the offense in the belief that others are doing the same.

P. People v. Lauria – You cannot go from knowledge to intent to help without having some sort of special stake in the conspiracy.  An ordinary provider of goods or services is not liable in conspiracy, especially when it is a minor crime that the person has no special duty to thwart (not decided in regard to potential felonies).  Also need to show there was no legal purpose to get from knowledge to intent with conspiracy.
Q. U.S. v. Feola 420 U.S. 672 (1975) pg. 712 – Ignorance of fact is not a defense to a conspiracy charge when the mistake of the defendants was not relevant to their guilt or innocence, but left uncertain whether you could be hit with conspiracy when the mens rea required was not present (you lacked the knowledge of a status of someone or something) and it would have been apparently innocent conduct.
R. Requires two people to commit a conspiracy
1. If a crime requires two people to be committed (i.e. bribery) there can be no charge of of conspiracy unless a third party joins in.

2. Gebardi v. U.S. – Also, if a crime requires two people to be committed but only makes one of them guilty (statutory rape, violating Mann Act), then the other cannot be convicted of conspiracy.  Basically, look at intent of the law to see if one person is automatically granted immunity.
X. RICO – See pages 730-748

A. Designed to go after highly organized crime – John Gotti.  Passed in 1970.

B. The RICO Statute – 18 U.S.C. §§ 1961-1965
1. § 1961 – Definitions, see page 730-731.

a. Pattern of Criminal Activity – § 1961(a) says that any two crimes from the list (includes state crimes) within ten years.  Have to have some kind of relationship, has to be some relationship between the crimes.  Do not have to prove a continuing threat.

2. § 1962 – Specific Violations
a. Part (a) states that it is unlawful for people to derive money from various racketeering crimes and use it to invest into activities which affect interstate commerce (can’t reinvest bad money into legitimate businesses).

b. Part (b) states that you can’t use threats and intimidation (extortion) or any other pattern of racketeering (collection of unlawful debt) to gain an interest in a business – unlawful debt is defined as any debt that is incurred illegally (gambling, etc. see part 6 of § 1961)
c. Part (c) gets everyone else, anyone who engages in racketeering activity and is associated with the enterprise – Covers situation where organized crime figures have taken over an enterprise, whereas (a) and (b) protect the enterprises that are clean
d. Part (d) states it is unlawful to conspire to violate (a), (b), and (c) of this section
e. Part (b) could be violated by just one person, whereas every violation of (c) by more than one person where the conspiracy has achieved its objectives, will also have violated section (d) – in Jacob’s view, you could nail everybody on both if they do (c).  Vast majority of RICO prosecutions are under Part (c)

3. § 1963 – Punishment Terms – Get 20 years or less or life imprisonment option if maximum penalty for activity of the crime includes life.  Obvious from sentencing methods, a violation of RICO is the substantial crime, not the substantial crimes done in the course of violating RICO (though you can be nailed for those too, if it’s a federal crime).
4. Civil remedies under § 1964 – Never been used against criminals usually, just corporations.  These are potent, however.
C. Double-whammy – Can be hit on both the substantive state law crime and under federal law for RICO.  This expands federal jurisdiction.

D. Expansion of Conspiracy – How is a RICO conspiracy different than a regular federal conspiracy? - We saw in Kotteakas, people who were conspiring independently of each other (spoke conspiracy) were not part of the same conspiracy – But under RICO, this is considered one big conspiracy and you can get nailed together under it and all prosecuted in the same ball of wax – You also don’t have to be a top-tier person in the conspiracy.
E. Expansion of Joinder – Normally, you could not be called upon to defend against two completely unrelated crimes, would be prejudicial – But under RICO law you can get nailed on this, it is an expansion of the joinder of offenses and an expansion of joinder of parties
F. U.S. v. Turkette 452 U.S. 576 – An enterprise can include an exclusively criminal organization (an association in fact).  An enterprise could also be a legitimate business.  Before this, RICO could have been read to only apply to legitimate businesses.
XI. Justification and Excuse

A. Difference between justification and excuse – Justification says that you did nothing wrong and your behavior was completely reasonable and morally acceptable.  Excuse means that while you did something that is morally culpable, you will not be punished for it because there was a valid excuse.
B. Self-Defense

1. People v. Goetz – Tested the limits of self-defense.  He was acquitted even though he had shot the guys on somewhat of a hair trigger.  There was doubt as to whether a reasonable person would have believed the risk existed and to whether a reasonable person would have used the amount of force he did (deadly) to respond correctly, and whether he was reasonable to keep acting after the perceived risk had ceased to exist (when should he have stopped shooting the kids).  Case brings out fundamental issues of self-defense:

a. Is reasonable person test of imminence subjective or objective for self defense (should we take into account the individual involved in the case, and to what extent)?

b. What amount of force are you allowed to respond with as a reasonable person?

c. When does a threat to one’s safety exist?
2. MPC 3.04 – Use of Force in Self-Protection
a. Uses threshold of when the actor believes such force is “immediately necessary for the purpose of protecting himself against the use of unlawful force” by another person.  Thus, this does not use the term “reasonable”.
b. Deadly force – MPC 3.11 – Pointing a gun to create fear is not deadly force.
3. Deadly force is not justified unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping, or sexual intercourse compelled by threat or force.  It is also not justifiable if the actor provoked the use of force (with the purpose of causing death or serious bodily injury) against him in the same encounter; or the actor knows that he can retreat (see below).

4. Tennessee v. Garner – Supreme Court said deadly force cannot be used to apprehend an unarmed suspect fleeing from a nonviolent felony.  The court applied a reasonable standard in the case of Graham v. Connor.
5. Some states make the provision for imperfect self-defense when you are the initial aggressor and they escalate to deadly force and you respond in-kind.

C. Battered Woman’s Defense

1. State v. Kelly – Court said battered woman’s syndrome should be admitted to show why the woman had fear and why she did not previously leave such a dangerous situation.  Here, this defense was part of a subjective test for self defense (takes into account the person acting’s situation.
2. Duty to Retreat – Shows why someone would not have seen a need and easier path to retreat.  Duty to retreat normally entails that deadly force is not justified if the actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to a person asserting a claim of right.  However, there is no duty to retreat if the actor is in his dwelling or place of work unless he was the initial aggressor or another person who shares that place of work.  MPC § 3.04(2)(b)(ii)  This also states in (c) that there is no duty to retreat for justified regular force.
3. State v. Norman – Battered woman’s case that brought into issue of imminence.  When a woman kills her husband in his sleep, the threat was not imminent enough to qualify for the battered woman’s defense.  Question is certainty of the harm and whether the test for applying justification should be objective (a reasonable person would have run away while he was sleeping, gotten protection, etc.) vs. subjective (she had tried getting help before, and she saw it as her only way out).

4. MPC § 3.09 – Establishes a more objective standard than otherwise by saying you can be prosecuted for recklessness or negligence charge if you were reckless or negligent in using this as a justification.  (Can’t use as justification if you did so recklessly or negligently).

D. Defense of Property

1. Question is when and what kind of force can be used to defend one’s property or the implied threat to property (burglary caught in the act)?

2. MPC § 3.06 – Says that force can be used to protect property when the “actor believes that such force is immediately necessary”.

a. § 3.06(1) – Can be used to prevent or terminate unlawful entry, the unlawful carrying away of tangible, movable property, or to effect an entry into land where the person was unlawfully dispossessed.  This force must be used immediately or on fresh pursuit or the situation is vitally urgent in the case of land.

b. § 3.06(3) – Limitations
1. Must request to person to desist unless a request 1.) would be useless, 2.) would create danger to the person, or 3.) it would potentially damage the property

2. Deadly force – Can only be used when there is attempted dispossession of one’s dwelling or they are committing arson, burglary, robbery, or other felonious theft or property destruction and has either used or threatened deadly force or deadly force is required to keep you from being in danger.

3. Use of Device to Protect Property – Justified only if the device is not designed to cause or known to create a substantial risk of causing death or serious bodily harm, it is reasonable to use under the circumstances as the actor believed them to be, and the device is customarily used for the purpose and reasonable care is taken to make known to probable intruders the fact that it is used.  (So the gun trap, not a justifiable defense People v. Ceballos)
E. Choice of Evils

1. MPC 3.02 – Justifies criminal conduct when the “actor believes to be necessary to avoid a harm or evil to himself or to another” providing that:

a. the harm or evil sought to be avoided is greater than that he commits

b. the law does not provide exceptions dealing with the specific situation involved

c. there is no legislative purpose to exclude the justification claimed

2. If you recklessly or negligently created the risk of the evil sought to be avoided in the first place, you cannot use the choice of evils justification to justify your offense that you do commit.

3. The MPC specifically rejects the imminence standard for the harm or evil sought to be avoided that was used in the cases.  This is a justification defense but it could border on excuse.  This statute also goes with a more subjective standard.
4. Examine various statutes in your notes on 10/27/04.
5. Medical issues - Commonwealth v. Hutchins – Medical necessity (or claim thereof) is not valid under choice of evils doctrine in violating drug laws.  See also Commonwealth v. Leno.  This same concept applies to euthanasia cases Washington v. Glucksberg.
6. Public Committee Against Torture v. Israel – Necessity offenses must be done cases by case and individually, it cannot be used to create an affirmative policy program carried out by law enforcement officials or soldiers.
F. Duress

1. Affirmative Defenses Generally - MPC § 1.12 says that defendant must bring evidence of the affirmative defense into play and then the prosecution has to disprove it beyond a reasonable doubt.  Also § 1.13(9) establishes that the prosecution, in proving elements of the offense must negate all affirmative defenses.  Essentially, negativing an affirmative defense is an element of the offense once it’s been raised.
2. MPC § 2.09(1) – It is an affirmative defense that the person charged with the conduct was coerced to do so by the use of or threat of unlawful force against him or another, which a person of reasonable firmness in his situation would have been unable to resist. – Thus, the MPC uses an objective standard here.
3. MPC § 2.09(2) – If the person who is claiming duress recklessly placed himself in a situation in which it was probable that he would be subjected to duress, the defense is unavailable.  It is also unavailable if he was negligent in getting into the situation whenever negligence is enough to establish culpability for the crime being charged.
4. This section got rid of the imminence of duress requirement, and the defense of husbands commanding their wives (battered woman’s syndrome not allowed as duress, must still show evidence of duress).  The imminence of the duress still exists in some states as they believe people could go to the police.
5. Regina v. Ruzic – Canadian court overturned their provisions for duress saying they were too high and went against their general constitutional ideas.

6. Reid Shoe Bomber Case – Would Reid or Malvo get to use duress defense claiming their wills were overborne (brainwashing)?
G. Intoxication

1. MPC § 2.08
a.  Intoxication is not a defense unless it negatives an element of the offense.

b. When recklessness establishes an element of the offense, intoxication that causes an actor to be unaware of a risk which he would have been aware of if he were sober is immaterial.

c. Intoxication is not mental disease (no defense under mental disease)

d. Intoxication that is not self induced or is pathological (grossly excessive and the person did not know they were susceptible), it is an affirmative defense if his intoxication cause him to lack substantial capacity either to appreciates its wrongfulness or conform to conduct of the requirements of the law.

e. Montana v. Egelhoff – Basically the Supreme Court said you do not have to allow an intoxication defense.

f. Jacobs interested in problem of drunk driving – these people suck
g. Specific v. General Intent – See Sheila’s notes – MPC doesn’t make this distinction and neither does Jacobs
H. Insanity Defense

1. This is an excuse defense

2. Why do we need an insanity defense?

a. People are acting without a free will and therefore we want a law that does not go after people that are not blameworthy – You are without free will because they are not necessarily choosing their act
b. Insane people cannot proceed accurately because they cannot perceive the world properly
c. Problem that the insane can’t control themselves

3. You must plea not guilty by reason of insanity in order to make the defense

4. MPC § 4.01 – A person is not responsible for criminal conduct if at the time of such conduct he lacked substantial capacity to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the requirements of law due to mental disease or defect.  This does not include sociopathic behavior.

5. Acquittal by reason of insanity provides for civil commitment of some kind.

6. M’Naughten Test – pg. 880 – It must be clearly proved that, at the time of the committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or if he did know it, that he did not know he was doing what was wrong.
7. Federal (post-Hinkley) test – It is an affirmative defense to a prosecution under any Federal statute that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts.  Mental disease or defect does not otherwise constitute a defense.  Federal burden of proof is also on the defendant to prove they were insane at the time.
8. Studies have shown that there is no big difference in how juries have interpreted these various tests and jury instructions.

9. You can use “God told me” as an insanity defense, but you can’t use “It’s my religious belief” as an insanity defense.  State v. Crenshaw. Prof. says this is an odd distinction, even though D had a history of mental illness.  Court also said insanity defense only for people who are so disconnected that they don’t realize what they are doing is wrong and/or criminal.
10. Temporary insanity and types of insanity issues – Question is where the subjective line for insanity is drawn, what kinds of diseases (bi-polar, schizophrenia, etc.) and how to diagnose these issues.  Also, is this a legal or medical question?  McDonald v. United States.
11. Difference between an involuntary act caused by a mental state (sleepwalking, unconsciousness) and insanity

I. Insanity and Diminished Capacity

1. U.S. v. Brawner – Defendant wanted to introduce mental health evidence that tended to show that the defendant did not have the specific mental state required for a particular crime or degree of crime, even though he was aware that his act was wrongful and was able to control it, and hence was not entitled to complete exoneration.  The court held that you can introduce evidence of abnormal condition even if there wasn’t a pleading of insanity so you can negative the mental condition of a certain element of the crime.  Jacobs says just look at things in terms of mens rea.

2. State v. Wilcox – This court did not admit the diminished capacity defense of Brawner because it would lead to partial defenses leading to complete acquittal.  Thus, did not allow evidence of any mental capacity being diminished at the time of the crime.

3. MPC § 4.02 – Evidence that the defendant suffered from a mental disease or defect is admissible whenever it is relevant to prove that the defendant did or did not have a state of mind which is an element of the offense.  Thus, MPC takes the Brawner approach.


J. Changing Patterns of Excuse

1. Criminalization of Status – Robinson v. California 370 U.S. 660 (1962) pg. 929 The Supreme Court said that it is unconstitutional to criminalize a status such as “being addicted to narcotics” especially when it would also criminalize innocent conduct (legally prescribed narcotics).  Also important that there is no affirmative act to become a criminal.
2. Alcoholic Addiction - Powell v. Texas 392 U.S. 514 (1968) pg. 931 - Man was arrested and charged with being drunk in public.  Tried to argue Robinson line, but the Supreme Court rejected this, saying people could avoid criminal sanctions by not going into public or not drinking despite their alcoholism.  Here there was an affirmative act of both taking the drink and going into public.  This did not criminalize a status, but an actual act.
3. Addiction – Addiction (overpowering especially) is not a defense to criminal drug laws (and assumedly to drunkenness and drunk driving laws as well).  U.S. v. Moore (D.C. Cir.) (1973) pg. 940  Court said the argument of addiction and thus a lack of self control and thus no mens rea is unsound.  Policy desire of protecting society overwhelms this argument completely.
4. Kansas v. Hendricks – Law provided for civil commitment of released sex offenders.  Court held this was a civil penalty and not a criminal one and therefore did not violate double jeopardy.
XII. Rape

A. Rape proper – MPC 213.1
1. Requires sexual intercourse with a female not his wife by force or threat of imminent death, serious bodily injury, extreme pain or kidnapping to be inflicted on anyone or:
2. he has substantially impaired her power to appraise or control her conduct by giving her drugs, intoxicants or other means for the purpose of preventing resistance or:
3. If the female is unconscious or:
4. The girl is less than 10 years old

5. The mens rea of rape is recklessness when it is not specified otherwise


-The above is a felony in the first (serious injury or not a voluntary social 
companion) or second degree

B. Gross Sexual Imposition – Felony in the 3rd Degree - § 213.1
1. Compels her to submit by any threat that would prevent resistance by a woman of ordinary resolution or:
2. Knowledge of mental disease or defect which renders her incapable…or:
3. Mistake that he is her husband or she is unaware of sexual act
C. Corruption of Minors and Seduction - § 213.3
1. The other person (victim) is under 16 years old and the actor is at least 4 years older

2. Promise of marriage; supervisory role; guardian

D. Sexual Assault - § 213.4 – Sexual contact with another person not his spouse

1. Knowledge that contact is offense to the other person

2. Knowledge that the other person suffers from mental disease or defect rendering them incapable of appraising the nature of his/her conduct

3. Knowledge that other person is unaware of sex act

4. Other person is less than 10 years
5. Substantially impairer other person

6. Other person is less than 16 and D is at least 4 years older

7. Guardian of other person under 21

8. Custody of another person in hospital

E. Generally Applicable Provisions - § 213.6

1. Mistake as to age is unavailable as a defense for under age of 10, but useable with a preponderance of the evidence for other ages of reasonable belief that child was above the critical age.

2. Provides spousal exception except when they are living apart under decree of judicial separation.

F. Dean v. Rusk – The reasonableness of a rape victim’s fear is a factual question for the jury (seems to make it somewhat subjective by looking at victim’s circumstances)

G. People v. Warren – Small woman carried off her bike in the woods who did not scream or anything.  Question is whether the victim has to show any resistance to the rapist, this depends upon the statute (also could have said the defendant acted recklessly here, but the court overturned the conviction).  Also brings into the idea of “frozen fright” syndrome, where fear can often paralyze victims.
H. Issue of Compulsion – State v. Thompson – Court was unwilling to expand definition to a principal saying sex or no graduate.  Basic idea that this should be a statutory enumerated crime.  Question of whether rape should apply when there is/is not a right to something being denied/given.  Problem of extortion or widow giving sex for home/comfort.

I. Alternatives to Rape Laws as they Are Now – Make strict liability, require affirmative consent, negligence standard, examine victim’s conduct more/less.  See statutes pg. 318
J. Question of what constitutes force – Is penetration itself a form of “force”?  - State in the Interest of M.T.S. – Argument of prosecutor was that penetration was force, if there was proof that no consent had been given.  Basically stated need for affirmative consent.  Court said that stringent requirements of NJ statute did basically say penetration without consent is sexual assault.

K. Consent – MPC § 2.11
1. Says that if consent exists and this negatives an element of the crime or precludes the infliction of the harm, then this is a defense to the charge.

2. Says that you can consent to non-serious bodily harm, reasonably foreseeable hazards of joint participation in athletics or competitive sports, or that the consent establishes a justification under Article 3 of the MPC.

3. says that assent does not constitute consent if it is given by a person legally incompetent to authorize the conduct charged, a person who by reason of youth, mental disease or defect or intoxication is manifestly unable or known by the actor to be unable to make a reasonable judgment as to the nature or harmfulness of the conduct charged, a person whose improvident consent is sought to be prevented (statutory rape idea), or the assent is induced by force, duress or deception of a kind sought to be prevented by the law defining the offense (this can relate to rape).
L. Model Schulhofer Statute – pg. 364
1. Mens rea here is recklessness, but can be satisfied by criminal negligence with the degree being reduced.
2. See statute for specific provisions – this is probably test material

M. Marital Exemption

1. People v. Liberta – Question of separated couples, common law marriages, rape in fully married situation.  Resolved by statute.  Liberta abolished this by common law in NY.

XIII. Theft

A. Old common law emphasized the idea of active taking – Commonwealth v. Tluchak – Because they already had the property from the house in their possession, while they technically weren’t supposed to have taken it, they did not actively take from the possession of another person.  MPC 223.2 – Theft by Unlawful Taking or Disposition – Says there is a crime if there is either an active taking or if one exerts unlawful control over another’s property, so it would have covered this case.  Subsection 1 deals with movable property, subsection 2 deals with immovable property.  The same rules on each apply.  The statute also requires purposeful and permanent deprivation of property.  No difference between larceny and embezzlement under the MPC, which would have made the defendant in Nolan v. State, guilty because the court no longer will concern itself with a defendant being accused of the proper crime, it’s all theft.  Before, larceny had involved taking property from someone else and embezzlement had been taking property that was intended for someone else.
B. Shoplifting cases – People v. Davis, People v. Olivio – Courts in numerous cases have found that you can infer from one’s actions that they intend to deprive the store of its property without them having to actually leave the store.
C. Theft by Deception – MPC 223.3(1) – Person is guilty of theft when they obtain property through the creation of a false impression.

D. People v. Topolewski – Concept was that you cannot be convicted of theft when the owner voluntarily lets you have the property you intended to steal (it had been an attempted sting operation).  While his conviction was reversed on these grounds, under MPC § 223.2, this would be a crime, but still somewhat hinges on whether the actor believed he was purposely depriving

E. Extortion – MPC § 223.4 – “Obtains property by threatening to inflict bodily injury on anyone or committing any other criminal offense or accusing anyone of a criminal offense or exposing a secret or take or withhold action as an official…(there’s more, see the statute)” so this includes blackmail – Extortion seems to smack of violence whereas blackmail is something else, going after reputation for example
F. Robbery – MPC § 222.1 – inflicts, threatens with immediate serious bodily injury, or commits or threatens immediately to commit any felony of the first or second degree while committing a theft
G. MPC § 223.5 – Theft of Property Lost, Mislaid, or Delivered by Mistake – A person who comes into control of property of another that he knows to have been lost, mislaid, or delivered under a mistake as to the nature or amount of the property or the identity of the recipient is guilty of theft if, with purpose to 
deprive the owner thereof, he fails to take reasonable measures to restore the property to a person entitled to have it.
H. Not Remitting Proper Amounts - State v. Riggins – Riggins was convicted for embezzlement for collecting debts for creditors, but he did not remit the proper amount of money (he ran a collection agency).  Basically, he was cheating his creditor client.  All of his money was commingled in one account for all his creditors, however.  He claimed he simply had a debt to them that would be paid.  Court said that this person was an agent of the complaining witness and received money in a fiduciary capacity and therefore was subject to the embezzlement statute.  Potentially nail people for being debtors with this case.  MPC § 223.8 would have nailed him, but only adopted in a few states because it might criminalize certain kinds of commercial behavior.
I. Claim of Right Defense – It is an affirmative defense to honestly claim that you thought something was yours (or didn’t know it was someone else’s) and therefore it was not theft.  MPC 223.1(3)
J. Definition of “Property of Another” under MPC 223.0(7) – If you take property that is within another person’s control (even if you have an interest in it) it is still the property of someone else and theft applies.  This is a major change from the common law.
K. MPC 223.2 vs. 223.3 – 223.2 covers larceny where there is taking or exercising unlawful control.  But 223.3 is where I get the property from another person because I deceived them.  Procedurally, you would charge someone often with both crimes, but the MPC provides that they will only be convicted of one of these two.

L. Hufstetler v. State pg. 978 – Guys took 6 ½ gallons of gasoline and drove off with it after the guy had pumped it for them.  They said it wasn’t larceny because it had been given to them (not taking from possession).  But court said under common law, it was larceny obtained by trick or fraud.  MPC eliminates this distinction by making crime in 223.8 – Theft by Failure to Make Required Disposition of Funds Received

M. Fraud – Generally covered by MPC § 224.  Lists very specific fraud statutes.
N. State v. Harrington – Lawyer helpful woman getting a divorce, convicted of extortion because he got incriminating photos (created situation himself) of her husband, threatened to use them and expose his philandering and his potential for criminal tax issues.  Promised photos and ex-wife would keep mouth shut in return for good settlement.  Conviction was upheld.

O. Compounding a Crime – New York statute that says you are criminally liable if they solicit, accept, or agree to accept any benefit from upon an understanding that you will refrain from initiating a prosecution for a crime.

P. Definition of “Property” - MPC 223.0(6) – Under the MPC, property is anything of value, extremely expansive, and would have made the defendant in State v. Miller guilty.
Q. Theft of Services – MPC 223.7 – Theory of where you misappropriate your services or someone else’s on “company” time.  MPC provides that you are guilty if you purposely obtain services you know are available only for compensation (hotel room, haircut, cable, etc.), by deception, threat, false token, or other means to avoid payment for the service.  Also hit by a person having control over the disposition of service of others, to which he is not entitled, knowingly diverts the services for his own benefit.  So the D in Chappel v. U.S. would have been found guilty under the second part.
R. De Minimus Infractions – MPC 2.12 – Basically says if an infraction is too trivial or within the customary standard of behavior, it should be dismissed by the court.
S. Information is Property (Generally) – Statutes that say anything of value is property, this would include industrial secrets, government information, etc.  See U.S. v. Girard and U.S. v. Bottone.  Both expanded the range of theft statutes in taking “property” from government/employers, especially information that is written down.  Bottone stated that private ideas can be stolen as property.
T. Wire Fraud and Mail Fraud – U.S. v. Siegel – The case makes it a theft to deprive shareholders, or anyone else one is a fiduciary for, of their right to officers and agents acting in their interest.  U.S. v. Margiotta (political boss case) – This case was before Siegel, and put forth the principle of fiduciary responsibility of public officials, candidates, and party leaders to the citizens.
