I.  Culpability 

1. Blameworthiness (mens rea)

2. Knowingly

      a. Willful Blindness

3. Recklessly

a. Criminal Negligence

4. Felony-murder

a. Unlawful Act Doctrine

5. Mistake of Fact   

6. Strict Liability

a. No Voluntary Act Doctrine

7. Mistake of Law

II. Proportionality (determinate and indeterminate sentencing, Federal Sentencing 

       Guidelines)

III. Legality

IV. Causation (“but for” test and proximate cause)

1. Omissions (duty from a special status relationship)

2. Attempts (inchoate/incomplete and failed)

3. Accomplice Liability

4. Money Laundering

5. Corporate Liability

6. Conspiracy

a. Pinkerton Rule

b. Wheel Conspiracy

c. Chain Conspiracy

7. RICO

V. Affirmative Defenses

1. Justifications

2. Excuses

The MPC limits the distribution of punishment three ways: 

1. culpability: the MPC safeguards conduct that is without fault from condemnation as criminal

2. proportionality: the MPC differentiates on reasonable grounds between serious and minor offenses
3. legality: the MPC gives fair warning of the nature of the conduct declared to constitute an offense
I.  Culpability: MPC sec. 2.02 
1. Blameworthiness: an unwarrantable act without mens rea is no crime at all.  

· Broadly speaking, in its culpability context, mens rea is a “general immorality of motive,” a “vicious will,” or an “evil-meaning mind” (moral blameworthiness).  This common-law definition does not require any particular mental state (i.e. knowingly, purposefully, etc.)

· The narrow meaning (and Jacobs’ use of the word) is simply the “particular mental state provided for in the definition of an offense,” the mental state required by the definition of the offense to accompany the act that produces or threatens harm. (i.e. intentionally, knowingly; these can be what the ( knew or should have known).  There are exceptions such as involuntary act, duress, legal insanity, accident, and mistake.
US v. Neiswender: what if ( can’t actually affect offense he intends?  (, for a fee, offered to corrupt a juror, but he was wrong and actually had no influence and couldn’t corrupt anyone, further he told attorney to work hard.  He was convicted because he had the mens rea, the intention, to obstruct justice (by merely offering his services he could have affected the outcome of the case).

Elements of culpability: the ( must have acted either purposely, knowingly, recklessly, or negligently with respect to each material element of the offense: (1) conduct, (2) circumstance, (3) result.

2.  Knowingly: MPC 2.02 (2)(b)  

· Means that the ( intended the harm..  

· Can also mean ( needs knowledge of a material fact – attendant circumstance – as a requirement of an offense.  ( is aware of material fact if he is aware of it or correctly believes it to exist (MPC also allows knowledge for awareness of a high probability of existence of fact: willful blindness)

US v. Jewell: willful blindness, MPC 2.02 (7) says a person has knowledge if he is aware of a high probability of its existence, unless he actually believes that it does not exist.  Thus, if a person is ignorant as a result of a conscious purpose to avoid learning truth he can still be guilty of knowingly committing offense.  His avoidance of the truth need not be active, ( could be culpable for a failure to take simple, obvious steps to confirm or dispel his suspicions.   

3.  Recklessly MPC 2.02 (2)(c) would be used by the MPC here:

· ( disregards a substantial and unjustifiable risk (of which he is aware) that will result from his conduct.  This is a subjective standard concerning the ( state of mind.  The risk must be of such a nature and degree that, considering the nature and purpose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law-abiding person would observe in the actor’s situation.
· there is also “criminal negligence” which involves inadvertent risk-taking, in which the ( should have been aware (an objective standard).  ( is not blamed for his state of mind but rather for failure to live up to the standards of the fictional reasonable person.
Regina v. Cunningham: the gas leak case, ( did not intend to asphyxiate neighbor, but he was still convicted because trial judge said maliciously only meant “wickedness.”  This conviction was quashed on appeal for an overly broad instruction.  ( was behaving negligently here.

4.  Felony-Murder MPC 210.2 (and transferred-intent): any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder.  

· This is not limited to those deaths that are foreseeable or those that are natural and probable results, as long as the homicide is a direct causal result of the felony.  Even if the victim would die soon, it is still murder if the victim’s life is shortened.  

· Must be both the “but for” cause and the “proximate” cause

· Objection: punishes a crime when there is no mens rea.  The answer is to limit this to dangerous felonies.

While it is allowable to transfer a felon’s intent to commit s felony (i.e. a robbery) to the different, more serious social harm of homicide, ordinarily the law does not recognize a transference of intent to cause one social harm to a different, greater harm.  Thus the sailor who tried to steal rum and accidentally burned the ship was not guilty of intentionally burning the ship (Regina v. Faulkner).

People v. Stamp: ( burglarized a business and in robbed the victim at gunpoint.  After the ( fled, the victim died of a heart attack, he was an obese 60-year old man with a history of heart disease.  But the (’s conviction for 1st degree murder was upheld.  Te Court said felony-murder is not limited to those deaths which are foreseeable, rather the ( is strictly liable for all killings committed by him or his accomplices.  The homicide must be a direct causal result of the robbery, as long as the victim’s predisposition is not the only cause of death, the condition and the robber’s ignorance is not defense.  This Court said the ( takes the victim as he finds him.  However, under the MPC you do not take the victim as you find him.  

· There is no conclusive presumption, the presumption must be submitted to the jury (i.e. the presumption that a robbery was reckless indifference and thus causes the death)

· ( would argue to show this all should be a jury question: 210.2(b); 1.12(5)(a & b): about presumption (i.e. that the robbery was a reckless indifference to human life and thus caused a death); 2.03(3)(a & b): that the result involves the same kind of probable injury and about remoteness (death isn’t too remote)

· ( can say: 2.03(2)(a & b): the result was actually different than that contemplated; 2.03(3)(a & b).
· Unlawful Act Doctrine: a misdemeanor resulting in a death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence.

5.  Mistake of Fact:  If the act is an immoral one/wrong in itself (which is difficult to define) then the ( enters on this act at his own peril.  If it turns out to be a felony and he didn’t know, too bad.  The ( has the responsibility to be sure of facts before embarking on his course.  Not really  a defense.

· This is similar to a negligence standard for the (..  

· The mistake is only a defense if it is reasonable.  It must also negatives the existence of a state of mind that is essential to the commission of an offense or established a state of mind that is a defense.  One cannot purposely, knowingly, or recklessly commit a crime by mistake (its an oxymoron).

Regina v. Prince: ( broke the law by taking a 14 year old girl from her house, against her father’s will.  She said she was of age and he said he believed her.  He was still convicted because he should have taken efforts to discover her age.

US v. Staples: (’s conviction for having unregistered fully automatic machine guns was overturned because he reasonably didn’t know they fired automatically.  Guns are not an unusual product or bad in themselves.

US v. Freed: ( was convicted for possessing unregistered hand grenades.  He said he though they were registered, but the court said this was an unreasonable mistake; he should have taken steps to discover.  Hand grenades are different than firearms (Congress treats them specially).

6.  Strict Liability: MPC 2.02 says that no criminal conviction may be obtained unless the prosecution proves some for of culpability.  MPC 2.05 is an exception: violations (as opposed to crimes) punishable with a fine, or forfeiture (no jail) can be convicted on strict liability grounds.  These include minor regulatory legislation that has important social ends, usually they have slight penalties and not a lot of stigmatization.  Drunk driving is a strict liability offense (State v. Miller, ( couldn’t claim his drink was laced). 

Reasons for strict liability for violations of public welfare statutes:

· Protection of social interests requires a high standard of care and attention on the part of those who follow certain pursuits (strict liability makes one more likely to take particular care, however if actor is already taking every reasonable care how can he take additional measures?)

· Administrative efficiency – it is difficult to prove mental culpability, too much time would be spent on a petty case.

No voluntary act doctrine: an involuntary act is not an act at all, thus it cannot be a crime (this is different than saying crime cannot be predicated on the omission of a voluntary act).  Examples would be a fit or seizure, an action done habitually without thought is considered voluntary.

7.  Mistake of Law: MPC generally does not recognize the mistaken belief that one’s conduct is lawful as a defense, unless the statue so provides (ignorance of law is no defense).

· if one believes one’s conduct is lawful it is a defense if: (1) one relies on an official, but erroneous, statement of the law, (2) the statement of  the law found in a statute, or decision, or grant of permission, or an official interpretation by a public official responsible for doing so (not a private attorney), and (3) the reliance was reasonable.  This would be acting in a law-abiding fashion (no culpability).

· it is a defense if the statute was not known to ( and it was not published (no fair notice).

People v. Marrero: ( arrested for carrying a loaded pistol in violation of NY statute.  He claimed exception as a corrections officer (this was a misreading of the statute as it only exempted state corrections officers).  The (’s personal misreading of the law is not a defense.  This would lead to an infinite number of mistake of law defenses.

· the ( always wants to argue a mistake of law (non-exculpatory)

· the ( always wants to argue a mistake of fact (always exculpatory, goes to a jury to determine if the mistake was reasonable).

II.  Proportionality: the meaning of this is fuzzy, it’s also complicated because it’s a constitutional issue (8th Amendment).  

· Some say the punishment should fit the crime

· Others say the punishment should fit the person, however this is not allowed by the MPC because culpability punishes people for what they did in the past and not what they may do in the future (it would also violate equal protection)

· Another option is that punishment ought to be proportionate to other offense, thus more serious offenses would be punished the same as other serious offenses

The MPC says the punishment should be proportional to the crime, but this is hard to define, because each crime has multiple variations: killing slowly by torture vs. a mercy killing.  The law is written in broad generalities, all these variations really seem to be different crimes.  Several options for proportionality:

· Grading of offenses (Robbery 1: with a loaded gun, Robbery 2, etc.), this is a distinction made upfront where the prosecutor determines what the ( will be charged with.  You need to do break the crime into degrees if you have legislative control of sentencing (determinate sentencing: this only looks at the crime and not the person); grading solves the problem of unjust uniformity.

· One definition of the offense (homicide), here the proportionality is determined in the back-end with the judge controlling sentencing (this is indeterminate sentencing: this looks at personal characteristics)

· Justice Scalia feels the 8th Amendment has no proportionality guarantee and thus this principle is merely an invitation to imposition of judge’s subjective values.  The majority rule seems to be that the 8th only forbids extreme sentences that are grossly disproportionate to the crime (with legislatures able to determine most sentencing).

Deterrence is the basic justification for the criminal justice system (the maintanence of social control), but once the offense is committed this slips into the background and punishment becomes paramount.  If deterrence were the basis for sentencing, obviously if people are still doing the crime it isn’t working (increase the punishment).

Regina v. Dudley and Stephens: determinate: ( were lost at sea on a raft and after several days they killed and ate a young boy on the raft.  The question here is if the offense was murder and if so how severely should the (’s be punished (at the time willful murder received a mandatory death sentence, the legislature fully controlled sentencing with no discretion left for the judge).  They were convicted because the judge said the innocent (the boy) must live, even if you have to sacrifice yourself.  Extreme necessity does not justify breaking the law.  Later the Crown commuted the sentence to 6 months.

US v. Bergman: indeterminate: ( (64 year old rabbi) pled guilty to violating NY state law (filing fraudulent Medicaid claims) in return for a federal sentence covering the state crimes as well.  The judge had almost complete discretion (this is before Federal Sentencing Guidelines).  This was individualized sentencing: judge was not looking at a certain rendition of a certain crime, but rather a unique person and his unique crime – judge was trying to address the whole person but this raises the problem of unjust disparity.  He got four months in the end.

· The Court doesn’t want to send the old man to prison for rehab (we only do rehab while the ( is already in prison)

· Don’t need to isolate him from society, he poses no threat

· There is no specific deterrence here, he probably won’t ever do it again

· Prison would serve only as a general deterrent (don’t wan to depreciate the seriousness of the crime, punishment serves a community condemnification, thus reaffirming social norms)

· But it would be cruel to be too harsh with an old man

Sentencing: besides the enormous power of the police to decide whether or not to arrest, there are 4 institutions that have power over sentencing:

1. Legislature: sets the range, very high maximum and little limits on the minimum (most legislatures delegate their powers to another institution).

2. Prosecutor: has the legal authority to determine what the accused is charged with, also controls plea bargaining (esp. reduction of charges)

3. Judge: selects the sentence from the wide range made available by the legislature (within the range of legal sanctions he cannot be appealed or reviewed, however there is no double jeopardy ban to appeals for sentencing).  Even when the legislature sets a mandatory sentence, he can pick a different offense.

4. Parole Board: can modify judicial sentences, usually legislation allows release from prison on parole after a portion of the judge’s sentence is served.  Parole Boards have few guidelines they must follow.

a regime of substantially limitless discretion is arbitrary, capricious, and antithetical to the rule of law

Federal Sentencing Guidelines: in 1984 the liberals were unhappy with the disparity in sentencing and the conservatives were unhappy with lenient sentencing.  These aren’t guidelines, if a judge doesn’t follow them and he doesn’t have a good reason, he’ll be reversed.  They are laws.  This drastically reduced the range of judges’ discretion.  The top end couldn’t be 25 % or 6 months more (which ever is greater) than the bottom.  Parole was abolished on the federal level, making sentencing certain.

· Sentences are imposed based on conduct (how the robbery was committed), some of this may not have been seen by the jury.  Even relevant offenses can come into play (also stuff jury didn’t see).

·  Sentencing judge uses a preponderance of the evidence (thus someone acquitted of drug trafficking, but convicted of a gun offense could still have the judge take the drug offense into account as part of the sentence).

· The system rejects a charge offense system (with grading of offenses), because this would give the prosecutor all the power (i.e. they decide what offense to charge).  However, prosecutors can still manipulate by only charging one of many crimes (count stacking).  The federal district judge is supposed to police the plea system and stop prosecutorial manipulation.

· The sentencing guidelines take power from the judges and really force it back onto the investigators (i.e. DEA sells drugs to people and sometimes they influence criminals to buy more than they intended and thus get more time).

· Departures: 
1. The judge only looks at prior convictions and based on these can depart upward to take into account other criminal history.  This reflects a judge’s old ability to take into account the entire criminal history.  
2. If a criminal cooperated with the government (empowered prosecutors), one this motion is made the guidelines go away and judge has free discretion.
3. If there are circumstances not in the guidelines, judges can depart, even downward (as long as it’s not forbidden and the departure is not based on sex, religion, race, or soci-economic status).
III.  Legality: “no crime without law, no punishment without law.”  Three elements: 

1. Criminal statutes should be understandable to reasonable law-abiding people

2. Criminal statutes should be crafted so as not to delegate basic policy matters to police, judges, and juries for resolution on an ad hoc  and subjective basis

3. Judicial interpretation of ambiguous statues should be biased in favor of the accused (however, the MPC does not recognize the lenity principle that says when a criminal statute is subject to conflicting reasonable interpretations, the statute should be interpreted strictly against the government.  The MPC says the statutes should be construed according to their fair import and that ambiguities be resolved in a matter that furthers the general purposes of the Code and the special provisions of the particular provision).

In the real world it’s hard to know how much specificity we’ll require or how much vagueness we’ll allow.  There’s a need to keep fairness but allow police to exercise peace keeping.  The legislature can make anything a crime unless the prohibition would violate a constitutional right.  Courts are much slower to hold that an ordinary criminal statute – one that does not touch on fundamental constitutional rights – is unconstitutionally vague (i.e. negligence is not easily definable, but statutes that use it are not automatically vague).

Shaw v. Directors of Public Prosecutions: (in the UK) Prostitutes couldn’t solicit on the street so ( published a magazine advertising them (nude).  The court held that this was a conspiracy to corrupt public morals.  This was a bad holding, as there was really no such offense.  This wouldn’t have happened in the US.

Nash v. US: Nash tried to argue the Sherman Anti-trust Act was vague because a jury could have a different opinion than the actor as to what constitutes an undue obstruction of trade.  The court ruled that before acting a ( must guess if a jury will think one is acting legally (in this case exercising reasonable care).

Papchristou v. City of Jacksonville: here there was a statue (unlike Shaw).  But it was vague.  This statute gave police undue discretion (racism becomes possible).  The four persons where charged with “prowling by auto,” really they were busted because their were two white women with two black men.  The Court said the statute was void-for-vagueness (didn’t give fair notice and legislatures can’t set up a law that will catch all possible offenders and then let the courts decide who will rightfully be detained) and that it encouraged arbitrary and erratic arrests and convictions.  The MPC would instead use §250.6 (loitering or prowling: designed only to reach alarming loitering, situations which would not be covered by the law of attempt) but courts remain divided on its constitutionality.

Implied consent laws: i.e. for the privilege of driving in a state, you agree ahead of time to a test (of drunkenness).  If you refuse there’s no criminal sanction, but they can take away your license.

IV.  Causation: this is less developed in criminal law than it is in tort.  There is a “but-for” test for direct or actual cause: But for (’s voluntary acts would the social harm have occurred when it did?  If not but for (’s act, then ( is an actual cause of the result.

Causation, as well as mens rea, must both be proven.

· Causation without mens rea: ( has a minor argument with her husband, (.  (, upset about the argument, leaves the house and walks across the street.  As he does he is struck and killed by a car driven by X.  But for ( having the argument with (, ( would not have crossed the street at that moment and would not have been struck by X.  However, ( was not the sole cause (X’s conduct was another cause) and more importantly ( did not have a culpable state of mind (mens rea) regarding (’ death.

· Mens rea without causation: (1, with the intent to kill (, shoots (, barely nicking him.  At the same moment, (2 independently and accidentally, shoots ( in the heart.  ( dies instantly, (1 intended to kill (, while (2 did not.  Nonetheless, (2’s conduct was the sole cause of (’s death: but for (2 accidentally firing the gun, ( would not have died when he did.(1 conduct was ineffectual. As a result, (1 should not be convicted of (’s death.  

Most criminal law is defined by action and conduct and not casual effect.  In fact, in criminal law you can even be held responsible if harm doesn’t occur (some writers argue results shouldn’t matter, that they are just part of moral luck).  

Intended-consequences doctrine: people can be held culpable for consequences they intend even if they result in ways they neither intended nor foresaw.  ( with the intent to kill (, her child, furnished poison to X, a home nurse, falsely informing X that the substance was medicine to be given to (.  X did not believe that ( needed the “medicine,” so she did not administer it.  Instead. She placed the substance on a mantel where some time later C, a young child, discovered it and gave it to (, killing (.  ( was prosecuted for murder (( intended (’s death, he voluntary act of providing poison to X was a but-for cause of the death, despite intervening causes).

We cast the causation net very widely in criminal law: “but-for” test is widest  (narrow it some with proximate cause and some other qualifiers).  In the end everything depends on how the causation question is put to the fact finder:

· do we mean necessary and sufficient causes (couldn’t have happened without you and you are wholly responsible)?

· Do we mean the primary cause? Or contributing cause?

· Could also look at morals to determine cause

· Must ask should you be responsible only for intentional harms or unintentional as well (inadvertent)

Human actions aren’t foreseeable like natural events; a human act is an intervening event that breaks the chain of causation.  But only voluntary actions (because they aren’t foreseeable as they are the result of another’s state of mind) are outside the laws of causation.  Causation does apply to involuntary acts, it also applies to acts taken without full knowledge of circumstances or duress or excitement.

Proximate cause: MPC §2.03(2)(b) and (3)(b) deal with situations in which the actual result of the (’s conduct diverges from that which was designed, contemplated, or (in the case of a crime of recklessness or negligence) risked.  The question under the Code is not whether in light of the divergences the ( was a “proximate cause” of the resulting harm, but rather whether it may still be said that he caused the prohibited result with the level of culpability – purpose, knowledge, recklessness, or negligence – required by the definition of the offense (result can’t be to remote or accidental).

People v. Acosta: Question is: was the accident foreseeable and was it caused by the (?  ( led police on a 48-mile chase, during it two police helicopters collided and three died.  ( claims the collision wasn’t foreseeable (had never happened before), he got of on the malice part of the statute (to be reckless he would have had to seen risks and acted in the teeth of them, he didn’t know of the helicopters).  

People v. Arzon: ( is charged with two counts of 2nd degree murder: tract 2 (recklessly engaged in conduct which created a grave risk of death to another) and tract 3 (felony-murder).  Should have foreseen is a negligence standard.  ( says for murder it should be that he did foresee and acted on the risk (this would be a recklessness standard).  However, the ( knew for a fact that firefighters would be present (thus he should have foreseen) and was convicted.  

People v. Warner Lambert: ( corporation and several of its officers were indicted fro 2nd degree manslaughter and criminally negligent homicide for an explosion at a factory (after they had been warned by their insurance carrier that one was possible),  They got off because the Court found their actions were not a sufficient direct cause of the ensuing death (the exact cause of the explosion could not be pinpointed).  The Court said the ( must foresee the specific triggering cause of the harm (i.e. the exact spark) to be culpable.  This actually probably should have gone forward, appears to be a bad holding.

Twightlight Zone: the Movie: here the Court couldn’t tell exactly what caused the helicopter to crash but they did hold the ( liable (unlike Warner).

People v. Campbell: ( charged with murder for providing a gun to victim who then killed himself after encouragement from (..  

· ( argues the ( caused the death under MPC 2.03(1)(a): “but for” gun that ( gave the deceased would still be alive.  MPC 2.03(2) ( wanted victim to die, he acted purposefully, he knew what the actual result would be (was with in his purpose and contemplation.

· MPC 210.5 treats assisting suicide as different from causing on which involves force, duress, or deception.

1.  Omissions: under the MPC, a person is not guilty of any offense unless his conduct includes a voluntary act or the omission to perform an act of which he is physically capable.  The law should see to it that we do not do harm, but not see to it that, in the absence of a specific statutory duty, we do things to prevent harm.  Part of the reason not to hold people responsible for omissions is that it is far more difficult to ascertain mens rea and causation in an act of omission than in one where the ( acted.  

Liability permitted on an omission is allowed:

1. if the law  defining the offense calls for it, or

2. if the duty to act is otherwise imposed by law (includes duties under civil law, such as torts or contract law).

Duty comes from: statutory duty or from common law duty: special status relationship (usually founded on the dependence of one party on the other, or on their interdependence – parents to their minor children, married couples to one another, and masters to servants), or contractual obligation (implied or express contract, for example someone who breaches a contract to house, feed, and provide medical care to an infirm stranger, or to care for one’s mentally and physically disabled parent).

Medical “Omissions”: Barber v. Superior Court: Patient, (, is in an irreversible coma, kept alive by a respirator.  (’s doctor, (, concludes that future medical treatment would be useless, so he turns off the respirator, aware the result will be to cause (’s imminent death, which occurs.  Common-law would consider this a voluntary act and thus a murder (murder because neither (’s brain nor heart had stopped).  However, even if it is considered an omission (failure to provide medical care), a doctor has a contractual duty to provide such care and ( could be held liable for omission of this duty.  This court ruled that a doctor has no duty to continue treatment once it has been proved to be ineffective.

· Other courts have said that a physician owes a duty to provide “ordinary,” but not “extraordinary,” care (extraordinary care is not clearly definable).  If keeping the patient on a respirator is considered “extraordinary,” a doctor does not violate his duty of care by stopping treatment. 

Omissions as part of causation: an omission will rarely, if ever, serve as a superseding intervening cause.  ( will not be absolved from liability, even if the intervening actor (the actor doing an omission) has a duty to act and does not.  A parents failure to stop another person from beating the parent’s child, will not absolve the attacker for the ensuing homicide, although the parent may also be responsible for the death on the basis of omission principles.

Commonwealth v. Cardwell: ( mother failed to protect her child for four years from the child’s stepfather’s sexual abuse even after she knew about it.  ( admits that she had a duty but says she was constrained in her actions because of fear of her husband.

· To what extent should a mother be forced to risk her own life in order to avoid criminal liability for injuries inflicted intentionally by another (her spouse or boyfriend) on the child?  The Courts presume that a woman’s obligation to her child always takes precedence over her own interest in independence and physical safety.  Judges assume that a woman’s maternal instinct to protect her children from harm overcomes any barriers to escape.

Pope v. State: Pope was convicted at trial of child abuse and concealment of a felony (murder of the child by its mother).  The common-law offense of misprision of a felony is to passively conceal the existence of a felony (as opposed to obstruction of justice which is active).  This offense is not a crime in America (although some states have recently adopted it as one punishable be fine or even jail time).  The conviction was overturned because Pope had no legal duty to the child.  Could have been accused of negligent homicide under MPC 210.4 and 2.03 (negligence).  She could rightfully intervene in the mother’s custody under MPC 212.4 (interference with custody).  This case does not reconcile with later rulings.

People v. Oliver: ( met a drunk at a bar and took him to her house, where she provided him with a spoon at his request that he used to inject heroin.  He passed out and she left, she later told her daughter to put him outside.  ( says she’s not the cause and that she had no legal duty.  ( used the Restatement of Torts to show a duty of care.  It defines the duty, but it isn’t law, does this meat legality?  It’s not written or generally known..  Under MPC it looks like manslaughter (MPC 210.3) based on recklessness (MPC 2.03(2)(c) or negligent homicide (MPC 210.4).  

Regina v. Stone and Dobinson: two (’s living as a couple took in Stone’s 61 year old sister and charged her rent.  Sister developed anorexia and ( tried to find a doctor but failed and took no further steps.  Dobinson washed the deceased as well.  The Court ruled there was no duty to any other relatives other than a minor child or spouse.  Better argument for the ( is that you have a duty to any lodger (deceased was paying rent).

2.  Attempts: These are actions after the formation of mens rea but short of the attainment of the criminal goal.  They are imperfect or incomplete.

1. inchoate attempts: the beginning of a crime (preparatory).  Incomplete when the actor does some of the acts necessary to achieve the criminal goal, but he desists or is prevented from continuing (i.e. police arrive before completion). When does a budding crime get to the level of an attempt?

a.    MPC 5.01(1)(c): used here, but in conjunction with §(2) which talks about substantial step
2. failed attempts: these are different, person did all they intended but failed.  Attempt is complete but imperfect: the actor performs all of the acts he set out to do, but fails to attain his criminal goal.  

a. MPC 5.01(1)(a): used when the target offense of the completed attempt is a conduct crime (e.g. driving an automobile under the influence of alcohol)

b. MPC 5.01(1)(b): applies to result offenses (e.g. murder): can be guilty if actor believes the offense will occur, even if it was not his conscious object to cause it (( plants a bomb on a plane to kill her husband but it does not go off, she can be guilty for attempted murder of other passengers if she believed they would die as well).

· In every case where an attempt is charged, proof of its actual commission establishes attempt.

· If he is charged and convicted of the substantive offense, the criminal attempt merges with the substantive crime; the lesser offense of attempt is absorbed by the greater offense.

MPC 5.01: the approach to attempts is subjectivist throughout.  The provisions are drafted so the focus of attention is the actor’s disposition.  Intent of actor is what matters unless intent is “inherently unlikely to cause a crime” (attempted murder with a voodoo doll, isn’t a crime).  MPC grades an inchoate crime at the same level as the completed offense (same mens rea).

· An attempt occurs when (1) a person, with the intent to commit an offense (purpose to commit the substantive offense), (2) performs any act that constitutes a substantial step toward the commission of that offense.  

· MPC 5.01(2) substantial step: This conduct does not necessarily have to by itself manifest criminality. This isn’t scientific, it is determined by a jury and can be inconsistent.   It must be “strongly corroborative”: the actor’s conduct must add significantly to the other proof of his criminal intent, such as a confession or other incriminating statement.  Also 5.01(2) list several circumstances that can be used to infer criminal purpose (lying in wait, searching for or following victim, etc.).

Problem is what if crime was impossible to commit?  Impossibility is a failed attempt, but is different than an inchoate attempt (which is being caught at the beginning, incomplete) this is being caught in after a failed attempt. 

· This is not a defense because it is the actor’s intentions that matter (subjectivism).  A person who is unaware of facts, is as dangerous as one who successfully commits the crime or doesn’t because of police intervention (attempting to picking an empty pocket is still a crime).

· There is still a defense for pure legal impossibility; the result intended by the actor must constitute a crime.

Renunciation of Criminal Purpose MPC 5.01(4): Says that only a moral epiphany is considered a real abandonment (must be both complete and voluntary), this is a defense.  Abandonment just because circumstances change and look harder (i.e. cops show up) doesn’t count.  If one tries to actually prevent the crime, this is also a defense.
Last step doctrine: no attempt until the last step, because of this abandonment is only needed when criminal law seeks to intervene early.  If the punishment was the same for attempt and committing then there would be no incentive for abandonment.  

People v. Rizzo: inchoate, (’s drove around while armed searching for a bookkeeper to rob.  They were apprehended before they found him.  They were acquitted because they had not found or reached the presence of the person they were going to rob (this would have been the substantial step).  We could redefine attempts to cover acts like this or get them for other crimes: stalking, loitering, etc.  Could also redefine crime as prowling by auto or possession of a firearm with intent to commit a crime.

Commonwealth v. Peaslee: inchoate, ( prepared for an arson for insurance fraud and solicited a young man to actually start the fire.  Before the boy could do so the ( changed his mind and stopped the boy.  Was the (’s act near enough to the accomplishment of arson?  The problem is that the law does not punish every act done toward the commission of a crime, but only those that are done in an attempt to commit.  In general a preparation is not an attempt (although some preparations may amount to one).  ( got off.

Stalking: MPC 250.4, may be to easy to prove and could be unconstitutional (vagueness and 1st Amendment).  

If guilty of solicitation (e.g. trying to hire a hit man) can you be charged for attempt also?  Yes, but if convicted on attempt, the lesser charge of solicitation drops out (but jury may only bring back solicitation if they choose).

3.  Accomplice Liability: MPC 2.06, liability for conduct of another.  You must take the (’s intent into account, can’t just be guilty for mere presence during the crime (this would be strict liability, which is not allowed).  ( must associate himself with the venture, he must have the purpose of promoting or facilitating it (work for a common design).  ( must only aid, does not have to have a stake in the crime.

· It is not enough is the ( simply made the crime easier (“but for” test), the ( must encourage and aid.

People v. Luparello: ( wanted to find his girlfriend and got several friends to help him get the information from victim.  He said he wanted it at any cost and one of these friends killed the victim.  This court’s theory is you don’t need purpose for the result; ( can just be negligent with respect to the result of actions you set in motion.  

· This established the natural and problem consequence rule (this is hard to define, how likely? 20%, over 50%, over 90%?): the ( can be responsible for facilitating actual crime the principle committed (not necessarily the crime the abettor or the principle intended) as long as it’s foreseeable.

· This rule doesn’t work under the MPC because it puts on an accomplice the mens rea of another actor.  This doesn’t work with the idea of punishment being proportional to (’s culpable mental state.

· Under the MPC (the minority view) the accomplice is guilty only if his purpose is to encourage the actual crime the principle is held for.  Intentions matter.

· However, abettor doesn’t need mens rea for aiding and abetting an offense for which mens rea isn’t required (this is absolute liability).

· The abettor must know the facts of the situation, but ignorance of law is not a defense.

If you are dealing with accomplice liability for a homicide you can always charge an additional count of direct crime (e.g. manslaughter).

Wilson v. People: Two friends decided to burglarize a drug store.  Wilson boosted Pierce through the window and then called the police and then returned to receive the some bottles of whiskey.  Pierce escaped, but Wilson led the police to him and identified him.  He intended that Pierce get caught because Pierce had stolen his watch. He was not convicted because his motive was to get Pierce caught not to rob a drug store.

State v. Gladstone: ( told an undercover cop where he could buy some marijuana.  He got off.  There must be a nexus between the ( and the person he supposedly aided.  The ( must associate himself with the venture.

State v. McVay: Owner of ship old captain and engineer to run the boiler negligently and it exploded killing several.  ( maintains that a person can’t be held as aiding and abetting a crime of negligence.  Aiding and abetting includes purposeful action, yet negligence is by accident.  You can say someone purposefully did something that has unintended consequences.  ( was indicted.

People v. Abbott: ( was in a drag race and the other member of the race drove on the wrong side of the road to pass (, killing a person.  (’s conduct made the race possible, he shared in the venture.  He had the culpable mental state of criminal negligence that gave assistance to killer to engage in conduct dangerous to life.

State v. Hayes: ( feigned acquiescence with burglary of a store to obtain the arrest of the burglar and advised the store owners of the plan.  He got off because (1) ( didn’t intend any crime, (2) for ( to be liable for the burglar’s act, there must be a common purpose and there wasn’t one.  There was no burglary, his entering of building wasn’t to commit a crime.  ( can’t be an accomplice to a crime that didn’t occur.

Vaden v. State: Vaden flew an undercover government agent around so the agent could shoot game illegally.  ( claimed that there was no crime because the government agent could ignore the law. Holding ( guilty would violate due process because the agent could determine how many offenses the ( aided.  

MPC 2.06(a), (b); says that a person is not an accomplice in an offense by another either if he is a victim (a minor isn’t an accomplice to statutory rape) or if the offense is so defined that his conduct is inevitably incident to its commission (a john isn’t an accomplice to prostitution.

4.  Money Laundering: this seems to expand the concept of accomplice liability.  Here, it if you are not part of the solution you are part of the problem (seems like an exception to the idea that we can turn our backs on crimes we witness).  It created an affirmative duty on certain people, such as banks.  The use of “dirty” money is a crime to freeze drug dealers out of the legit. economy.  

· Money laundering isn’t a negligence standard, the person has to know that the money is criminally derived, but he can’t not ask question (that would be willful blindness).

Bank of new England: bank charged with violating Bank Secrecy Act.  This crime is a willful failure to report (part of the drug war and an effort to deal with tax evasion).  Does this make the bank an arm of the government?  It’s almost like deputizing people in the aid of law enforcement: it makes corporate responsibility.  

US v. Campbell: Price of a house was not actually reduced, just recorded as $122,500 and $60,000 was given to sellers under the table (equaling original price of $182,000).  Pay less taxes and maybe less property taxes.  The Court got it wrong saying it was real estate realtor’s purpose to evade the law, really the question is if she had knowledge that buyer was trying to do so (that he was a drug dealer).

5.  Corporate Liability:  can do more than merely create stigma, courts can order community service or even order a restructuring or monitoring of the company.  Finally, a court could dissolve the corporation (corporate death sentence).

· Critics say: you can’t really punish a corporation, really the courts are punishing the stockholders and employees (who may get laid off)

· Critics also say that corporate liability may divert attention away from the guilty actors: the actual people, seems to mean less deterrence.

· However, punishing shareholders could force better policing of the corporate officers

· There is a possibility of over deterrence that would force inefficiency.

MPC 2.07(1)(c) is more restrictive than respondent superior from common-law, it’s difficult for the prosecutor to prove because it is corporately friendly.  Anyone acting illegally isn’t acting on behalf of the corporation, the behavior must be authorized or recklessly tolerated (defense can say the act was not recklessly tolerated).

MPC 2.07(6) (a) and (b): this does help the prosecution get after the officers.  Can’t say you’re acting under orders and escape liability.

NY Central & Hudson River Railroad Co. v. US: involves rebating for sugar shipments.  Corporation held liable.

US v. Hilton Hotels Corp.: an employee of the corporation violated his instructions and acted illegally.  Corporation held liable.

· Both of these cases are respondent superior.  They held that any employee’s illegal act makes a corporation liable.  This rides roughshod over criminal law ideas of mens rea.  This would mean even actions counter to the interests of the corporation can lead to liability (like tort law)

· In criminal law there must be personal blameworthiness as in Regina v. Cunningham and Regina v. Faulkner (unless you are using strict liability).  More correctly corporate officers are not held liable for subordinate acts (not strict liability/respondent superior), but rather for their failure to prevent acts or violations

US v. Park: CEO of a supermarket company held liable for rodents in the warehouses.  The original trial court’s instruction could hold ( liable even if he took steps to stop the rodents.  The Supreme Court said due diligence isn’t enough, the ( must be powerless to stop the illegal acts to avoid liability (strict liability).  The Court said the law (FDCA) imposes an affirmative duty, once the ( has notice of the violations; if he does not act this is an omission.

6.  Conspiracy: this is an agreement to commit an unlawful act or series of such act.  An express agreement need not be proved.  An agreement can exist although not all of the parties to it have knowledge of every detail of the arrangement, as long as each party is aware of its essential nature.  You can’t just help people do a conspiracy the others must know you intend to help (i.e. that you’re part of the agreement).  This is a tremendously powerful tool in the hands of a prosecutor.  There are two functions of conspiracy law:

1. provides an alternative for law of attempts; punishing inchoate episodes (offenses).  With these cases, there is no substantial step required, if the government moves in early, the ( can be charged with conspiracy before the attempt has even happened.  Conspiracy is any step in furtherance of the agreement (really a mental crime).

· Shouldn’t the law of attempts be enough for inchoate crimes?  Conspiracy doesn’t require the substantial step, but courts have defined almost any act as an overt act which is a step (although this is actually less of a requirement).  Conspiracy is not punishing people for what they did, it’s actually placing people under control for what they might do in the future (for flirting with committing a crime).

2. provides a way to increase sentencing: adds an additional charge on top of the first crime (do this because you can’t be convicted of attempt and the actual crime, but conspiracy is a separate crime).  This is double charging not allowed under the MPC 1.07(1)(b).

Critics of conspiracy say:

· too vague: it’s an agreement between criminals, but not really ever explicit (not written and rarely even oral, so how do you define it?)

· basically a mental crime (punishing for bad thoughts)

· aggregates the degree of crime above that of offense

· criminalizes some acts that wouldn’t be a crime if committed by a single individual

· incriminates people on the fringe margins of the offense, who wouldn’t be guilty under rules of accomplice liability (get runners in drug operations to get to the drug kingpin)

· venue is shifty: can be brought to trial anywhere, not just where the crime occurs

· joinder rules: allows all (s to be brought in one trial so that a minor figure could be tried alongside the kingpins (guilt by association in jury’s mind, also cause (s to point fingers at each other).

· Hearsay exception: allow hearsay in when it wouldn’t normally be, even for before the crime (“Jacobs told me that Giestfeld was plotting to kill Chua”)

i. Bootstrapping problem: whenever a judge determines there is enough evidence to show a conspiracy then the hearsay testimony proving the conspiracy is allowed in.  The case may be about proving a conspiracy, but the testimony is allowed in based on the exception that a conspiracy already exists.

· Statute of limitations does not begin running until the conspiracy is done (not when the substantive crime is committed)

Pinkerton v. US: Two brothers were guilty of conspiracy to evade taxes on making liquor.  One of the brothers was in jail when all of the illegal activities took place and did not participate directly at all.  Nevertheless Daniel (the brother in jail) was held to be part of the conspiracy.  

· This case set up the Pinkerton rule (federal) that made a ( who only was part of the original agreement but did not participate in any further activities liable for all crimes committed in furtherance of that agreement (even with out his direct participation).  

· This is an expansive doctrine of accomplice liability (it makes a conspirator more culpable than an accomplice).  It says that each co-( is responsible for all the substantive crimes committed in furtherance of the agreement by every other co-conspirator.

· MPC doesn’t have this rule.  MPC 2.06 is the only way you can be held liable for the crimes of another, but under MPC 2.06(3)(a)(ii) you still need to act with purpose.

State v. Bridges: ( got in a fight and recruited two accomplices to help him when the fight.  These accomplices got some guns and one of them killed one of the by-standers.  ( wasn’t guilty originally as an accomplice because he didn’t have (1) purpose to commit the crime, or (2) purpose to assist or aid.  The Supreme Court of NJ made him guilty basically for mental negligence: guilty not only of every crime in furtherance of agreement but every substantive crime foreseeably possible (very expansive).

Interstate Circuit, Inc. v. US: movie theaters violating Sherman Anti-Trust Act.  Each distributor got a letter and agreed with the theaters to over charge, but did not communicate with other distributors.  The question here is whether conscious parallelism is sufficient for an agreement (conspiracy).  This seems to water down the idea of conspiracy, there’s really no agreement needed at all with this.

People v. Lauria: ( ran a phone answering that several prostitutes were using.  He knew some where prostitutes but he did not make any extra money from them.  He was not guilty because he did not have stake in the venture.  This would be an expansion on the law, because ( could be gotten for other lesser crimes, and this is after the fact (conspiracy is to prevent).

Garcia v. State: Can ( be convicted of conspiracy to commit homicide when the only other person was an undercover cop feigning agreement?  Bilateral conspiracy is part of common-law, but MPC has the idea of a unilateral agreement.  It depends if you look at this as an attempt to conspire (can’t have an attempt at an attempt) or it could be that this conspiracy is the crime itself (the coming together in a cabal).

· We look at conspiracy as a plan, it is very much linked to the objective of the conspiracy.  Combining is not itself the crime.

· Garcia could still be gotten for unilateral conspiracy under MPC 5.04.

· Federal conspiracy law (historic common law) is the bilateral rule (most cases we looked at).

US v. Feola: (’s planning to steal money from who they thought were prospective drug buyers, drew guns on who were actually undercover federal agents.  Charged with assaulting and conspiring to assault federal officers.  They were convicted of assaulting federal officers (ignorance that the victims were federal officers wasn’t enough, they still intended to assault).  How can it be ruled that they conspired (agreed) to assault a federal officer when they were ignorant of the facts (no mens rea)?  Nevertheless the Court convicted them on conspiracy as well.

· ( (and Court agrees) the dispute is purely jurisdictional: it doesn’t matter if you knew it was a federal offense.

· Is there a higher mens rea for conspiracy than for the substantive offense?  Yes:

1. linguistic: conspire means intentionally with all full knowledge

2. doctrinal reason: if you don’t require proof of intent to act as a criminal officer this enlarges (’s agreement (makes it very murky)

3. policy: conspiracy is a dangerous doctrine that should be limited

Traffic light question: While one may, for instance, be guilty of running past a traffic light of whose existence on is ignorant, one cannot be guilty of conspiring to run past such a light, for one cannot agree to run past a light unless one supposes that there is a light to run past (Feola court mentioned this but still convicted).

· Response: We fail to see how the agreement is any less blameworthy or constitutes less of a danger to society because the participants are unaware of which body of law they intend to violate (merely a jurisdictional question).

Ketteakos v. US: Brown acted as an illegal loan procurer for several different people.  There were actually multiple conspiracies (each between Brown and the individual loan recipients, ( was one of these recipients) but the prosecution tried them as one big conspiracy.  ( appeals for the prosecution as one big conspiracy.  ( got off.  ( feels this was an error, but a “harmless one”:

· ( says the faulty jury instruction helped ( because it was actually much harder to find one big conspiracy than for many separate two person ones

· ( says instruction was prejudicial because you would include everyone’s hearsay and as a group it makes ( look more guilty

· ( says the jury actually split them up though because only some (’s were convicted while some were acquitted and others weren’t even indicted.

· ( says they hall didn’t do the same crime (to steal cars in general, as opposed to the same offense: to steal the same care together)

Wheel conspiracy rationale: it’s like a wheel with Brown (the procurer) at the center and each ( at the end of a spoke, only there is no rim (an awareness of the existence of each other and action in furtherance of some single, illegal enterprise) to tie them all together.  Proof of multiple conspiracies under an indictment alleging a single conspiracy constituted a material variance requiring reversal.  There is a right not to be tried en masse for the conglomeration of distinct and separate offenses committed by others.  This protects against the “spill-over effect,” the transference of guilt from members of one conspiracy to members of another.

US c. Braverman: the Government indicted a group of (s on seven counts, each charging a conspiracy to violate a separate provision of the internal revenue laws.  The court ruled that one agreement cannot be taken to be several agreements and hence several conspiracies because it envisages the violation of one statute several times.  Each sale was a violation but of the same statute.  Is it one agreement with seven parts, or seven agreements?  There’s no way to know because conspiracy is an artificial construct with no real agreements.  

MPC 5.03 (2): doesn’t go to guilt or innocence, goes to joinder: who you can be tried with (use this section to get all involved in).

MPC 5.03(3): sounds like Braverman case with multiple offenses, only one conspiracy

· why isn’t a conspiracy to commit each crime a separate offense (it would be in attempts law)

· could say this isn’t fair to someone who just does one crime after the agreement, but gets the entire conspiracy charge

· response is that conspiracy isn’t just about planning a particular crime, but rather to punish people forming a criminal organization

MPC 5.03(4): 

1. joinder (a)(i) refers to (2) meaning the (s can be joinded together

2. (b)(i) limits where the trial can happen: general rule id that ( can be tried in any place where a co-conspirator committed an act (could even be a trial with a co-conspirator who ( didn’t actually even meet or agree with).

3. (b)(ii) refers to hearsay: hearsay about someone else can’t be used against you

Blumenthal v. US: owner of a wholesale liquor dealing agency conspired with some unconnected local business men.  The owner of liquor agency would receive whiskey under a false name and sell it through the business people at an illegally high price.  Each business person was unaware of the others actions.  The business people also did not know of the where the whiskey originally came from.  All were convicted of one conspiracy.  ( claimed there were two conspiracies (one between unknown original seller and the liquor agency and the second between agency and the business people), but the Court upheld the conviction saying the two agreements were merely steps in the formation of a larger and ultimately more general conspiracy.

Chain conspiracy rationale: limited Kotteakos wheel defense.  It involves several layers of personnel dealing with a single subject matter, as opposed to a specific person.  The middlemen (business men) all knew they were indispensable cogs in the machinery through which this illegal scheme was effectuated.  The Court said that “in every practical sense the unique facts of this case reveal a single conspiracy of which the several agreements were essential and integral steps.”  A chain.  The longer the chain, the more tenuous the distant links.

7.  RICO: Federalizes state crimes, but the crimes still need a federal hook: any effect on interstate commerce (this is never a problem to meet) 

1. this is a criminal law statute run by the US attorneys

2. it has a civil aspect for victims to sue another for injuries resulting from RICO violations (even allows one corporation to sue another for fraud cases – i.e. mail fraud is a RICO violation)

3. US can also sue civilly to get an injunction restraining activity to prevent further violations (used very effectively, especially for labor racketeering): (1) there is a different burden of proof and this is an advantage in civil cases, (2) discovery is an advantage that exists in civil, but not criminal.

What does RICO add to traditional conspiracy law?  In what ways was it expansive?

· Increases your vulnerability in terms of punishment (20 years under RICO and double counting for violating RICO and conspiring to violate RICO vs. five under conspiracy)

· Mandatory forfeiture of all profits of crime

· You can join in one trial type of activity that couldn’t be joined otherwise (if it were under the Ketteakos rule, in fact RICO makes the prosecution of these wheel type conspiracy as one big conspiracy possible – contrary to what the court allowed in Ketteakos)

· RICO also builds on the Pinkerton rule of accomplice liability, allowing people who wouldn’t usually be thought of as co-conspirators to be tried together.
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§1961(5) “pattern of racketeering activity” requires at least two acts of racketeering activity (this need not be multiple different schemes, just two offenses)

§1962(a) this means criminals can’t use money from crime to go legitimate.  It was a response to Congress’s concern that organized crime was infiltrating legitimate businesses through investment.

§1962(b) this is to stop criminals from muscling their way in to a business without a monetary investment, extortion and take over through racketeering.

§1962(c): this section is used the most, it goes after running your business as a racketeering activity and criminals can’t participate in an enterprise through racketeering activity.  Used for organizations unrelated to business, pure gangs.

· The big question was if RICO lets you prosecute people involved only in crime (not business)?  The Supreme Court ruled that an enterprise can be exclusively criminal, thus you can actually get all criminals, creates the crime of being a criminal (this is where RICO really gives prosecutors power).  

· It’s not an agreement to do crimes that is a violation, but an agreement to participate in an enterprise involved in crime. 

· An enterprise however isn’t just a group in agreement (conspiracy) it’s more permanent with its own personality.

V.  Affirmative Defenses
Who bears the burden for the defense?

· After the ( introduces the defense, the ( bears the burden to disprove beyond a reasonable doubt the defense.

· Under the code there are none that the ( bears the entire burden for, but the option is open: battered women syndrome that must be proven by the (.

1.  Justifications: Under Article III.  These are not necessary evils, they are desirable, good, a moral imperative – declares the allegedly criminal act legal.  They are not only what you can do, but also what ought to be done.  Basically requires an objective evaluation of the allegedly criminal act.

Self Defense: 

People v. Goetz: shows the difference between two theories, subjective vs. objective.  Goetz got off after shooting four people on a subway car.  He had been mugged several times before and carried a gun.  He felt threatened by the black youths asking for money.  He argued for a subjective standard, but the court refused and enforced NY’s more objective standard.  

· Subjective standard: if the ( honestly believes he needs to use deadly force.  This is very difficult for the prosecution to disprove beyond a reasonable doubt.

· Objective standard: if a reasonable person would believe something (the need to use deadly force) if he was in the same situation.  The situational requirement leaves a lot of room for ( to bring in subjective elements.

· If you didn’t act reasonably, you’d be acting negligently.

· What if the person could never have attained the reasonable standard? (battered women).

· MPC 3.04(2)(b) self-defense, doesn’t have the word reasonably in it.  However 3.09 says if the actor is reckless or negligent in having such a belief his self-defense is not justifiable.

· MPC uses an objective theory, but it is not fully objective, based on the (’s subjective beliefs.  However these subjective beliefs must be reasonable as another would see them.

· Liability is based on (’s mental state (recklessness or negligence), but there is an objective standard to these (negligence: gross deviation from how a reasonable person would behave in his situation).

· While NY’s code resulted in all-or-nothing and thus an acquittal, under the MPC Goetz could have been got for manslaughter (210.3) or negligent homicide (210.4).

· Perfect vs. imperfect self defense distinction is here:

· Perfect is fully justified self-defense.

· Imperfect is ( truly believed they had to kill to avoid imminent threat but their belief was not reasonable (MPC recognizes these defenses because ( could be convicted of negligent homicide instead of higher crime, your belief was negligent).
Battered Women Syndrome:

State v. Kelly: Beaten wife stabbed her husband to death.  This was the launching of the BWS.  This case raises two questions: (1) why didn’t she leave and (2) was she really in imminent danger and was the violence proportional to the danger she was in.  Expert testimony is used to explain why she didn’t leave (learned helplessness), also bears on her credibility and if she could be reasonable:

· The court focuses on the reasonableness of her not leaving and her credibility (( is usually not credible so BWS is important).

· Usually ignores reasonableness of her belief that she was in imminent danger: rather the woman us portrayed psychologically incapacitated. 

BWS is very controversial (there is no coherent theory), especially because there is huge diversity between women who experience abuse.  Women deal very differently with prolonged battering.  Each criminal case is an individual case, but there are group/social issues (objective v. subjective).

· BWS puts the victim on trial by linking him to battery men and a history of men who battered: big in a juries mind.

· Women who kill their mates could actually be addressed as an exception within existing criminal law without the introduction BWS.

· BWS seems like an excuse: women are excused because of psychological problem (people with syndrome will have a different subjective reasonable and different perceptions) she’s not justified though (it wasn’t right but excused).

· Current move is toward a specification of the objective reasonableness to what battered women as group see as reasonable (so it’s a subjectifaction of the defense but not down to the individual level just to the group level).

Defending a Third Party: 

· “your own shoes,” where ( is justified to use force when he reasonably believes it’s necessary based on who he reasonably took to be the victim (similar to MPC).

· Encourages intervention.

· Based on (’s subjective beliefs, but this belief must be reasonable (as another person would see) for ( would get off (if belief is unreasonable could get negligent or reckless homicide).

· “other person’s shoes,” where ( is justified based on if the other person in fact had a right to use defensive force.

· Seems like SL, you intervene at your peril (not used by MPC).

Duty to Retreat:

State v. Adams: Abbott should have retreated from Michaels who was not armed, bu the he had not requirement to do retreat from the other assailants because they had weapons and were attacking him.

MPC 3.04(b)(ii)(1): if using deadly force, there is a duty to retreat, not one if using less force.

Defense of Property:
People v. Ceballos: ( used a booby trap to defend his garage where he claimed he slept from a thief.  ( wants to argue defense of property from someone coming by surprise.  He also argues that since he could use deadly force against this directly he should be able to do so indirectly (if not there with a trap).  Court refused this saying a trap couldn’t judge need for deadly force.  

MPC 3.06(5): booby trap’s use must be reasonable under the circumstances as ( believes them to be, and the device cannot do deadly harm.
Force in Law Enforcement:

Tennessee v. Garner: cop shot a fleeing burglar who he knew to be unarmed.  TN statute said this was OK.  ( argued this was an unconstitutional statute because it was an unreasonable seizure of criminal (seized his life).  Restricted police use of deadly force to:

· Cop believes suspect poses a significant threat to cop or another

· Force is necessary to make arrest or prevent escape.

· Basically court said the threat needs to be an immediate one, however this only appears to apply to nonviolent felons and not violent.

MPC 3.07(2)(b)(iv)(2): no immediacy clause here about the risk of future danger from the criminal, so it appears police are justified in shooting fleeing felons.

2.   Excuses: much weaker, they’re personal.  Found in late Article II (2.08 – 2.10 (intox, duress, military orders, insanity).  They are viewed as a necessary evil in some cases.  Admits the act’s criminality but declares the allegedly criminal actor not to be worthy of blame.    Requires only a subjective evaluation of the allegedly criminal state of mind.

Risk to Innocents:

If you kill a bystander accidentally and you acted reasonably, it can be dealt with by an excuse.

Choice of Evils (in between excuse and justification):
People v. Adams: ( shot back at a guy shooting at him from a car and one part of his return fire killed an innocent.  Thus his justified defensive actions cause injury to an innocent.  Here there was no crime because his original action was justified.

Necessity defense: ( says they had no choice, if they didn’t act a greater evil would befall them and society as a whole.  It doesn’t fit comfortably into justification or excuse.

Regina v. Dudley and Stephens: guys stranded in boat killed and ate innocent boy.  They were convicted but had sentence commuted from death to six months.

MPC 3.02 – includes choice of evils and lesser evil doctrine.  Broader than common law because it rejects immanency requirement.  Doesn’t justify taking innocent life to protect your own.  MPC only permits a necessity defense to save greater numbers than those harmed (quantitative starts with 2).

· Deals with a reasonable person in this situation (subjectifies the objective standard).  What if the person is not reasonable?

Intoxication: it isn’t really a defense, ( would be better off without it because it takes away part of the defense.  Does drunkenness take away from blameworthiness?

MPC 2.08(1): it isn’t a defense unless it is used to rebut mens rea of purposefully or knowingly.  Similar to common law where drunkenness could negate specific intent crimes (there is an additional specific consequence intended).

MPC 2.08(2): can’t be used to take away recklessness or negligence men rea.  In common law intoxication couldn’t negate general intent crimes (there was no further consequence intended).

· MPC is much cleaner than specific vs. general intent because crimes can be classified as either: assault can be specific (a particular result of bodily harm) or general (just a violent act).

Insanity: This seems to be constitutionally required because it is cruel and unusual to punish someone who is not blameworthy.  Culpability requires free will and choice.

M’Naghten’s Case: established the M’Naghten Test
· This establishes a cognitive test about a defect in reason: if the ( had the ability to know what he did was wrong or if he didn’t know what he was doing (must know difference between right and wrong).

· It is societal (objective) and not individual norms that are the standard.

· Does this look at legal or moral wrongness? 

· Criticized because it lacks degrees of incapacity (some may be able to verbalize illegality, or not wholly lack cognition but still be insane).

· Who bears burden of proof?

· Prosecution: it is very hard to prove someone isn’t insane beyond a reasonable doubt.  This is the normally way with affirmative defenses.

· (: must prove he is insane by a preponderance of the evidence.  ( can do this because he has access to all the subjective evidence (much harder for ().  

· What constitutes a disease?  hard to define, this test doesn’t ID.

MPC: test not only cognitive ability (capacity to appreciate wrongfulness), but also has a volitional test: if the ( can conform to law.  It’s much criticized because it’s hard to show if the ( couldn’t or just didn’t conform.  However, the cognitive test is better than M’Naughten test because it doesn’t require total incapacity, only substantial incapacity. 

· Supposed to apply to cases where ( knew wrongness, but was overcome say by a deific command.

· This gave real prominence to psychiatrists who could testify to determinism and that a person couldn’t act any other way.  Creates a medical test and almost a directed verdict (instead of the jury doing a legal/moral test).
