Law of Democracy – Issacharoff, Spring 2005



I. 
 Introduction to the Selection of Democratic Institutions:
A.
Central themes of the course:
1.
Democratic politics are not autonomous from existing state institutions: process of collective decision-making must operate through pre-existing laws, rules, and institutions.

2.
B/c democratic politics is not autonomous of existing law and institutions, those who control existing arrangements have capacity to shape, manipulate, and distort processes.

B.
Alternative Democracy Structures:



1.
Alternative Voting: cumulative voting, preference voting, limited voting. 

2.
Proportional Representation: may result in formation of many independent parties.
3.
Duverger’s Hypothesis: systems in which office is awarded to candidate who receives most votes in single-ballot election will produce a two-party political system, b/c:
a.
Strategic voting: voters do not want to “waste” votes. 
b.
Balloon effect: system translates 51% into 100%, so no third parties.


4.
Types of Electoral Systems:

a. 
Majoritarian Systems: US, UK, Canada, Australia.

i.
First-past-the-post / plurality-voting system
ii.
Second-ballot or run-off system: if no majority, a second election is held. 
b.
Proportional Representation Systems: focus on parties, not candidates.
i.
List-PR: vote for a party, which puts out list of candidates; parties then receive seats in proportion to votes.  (Also, open- and closed-lists.)
ii.
Two-vote system of PR: voters cast two votes, one for a party list, one for a candidate elected from a single-member district.

C.
Lucas v. 44th General Assembly of the State of CO (1964):
1.
Facts: CO const amd w/ complex apportionment scheme for state office.
2.
Issue: Const problems?
3.
Holding: Apportionment scheme violates EP – individual’s const protected right to cast equally weighted vote cannot be denied even by vote of majority of state’s electorate, if apportionment scheme fails to comport w/ reqs of EP. 
4.
Reasoning: Individual’s const rights cannot be infringed simply b/c of a majority vote.

5.
Dissent: J. Stewart would have imposed only two reqs: (1) must be rational in light of state’s needs, and (2) must not systematically prevent effective majority rule.
II. 
Defining the Right to Participate:
A.
Constitution as Background Norm: only mention of voting is that nat’l govn’t was to be elected directly by House, and electors in each state shall have qualifications requisite for electors of most numerous branch of state legislature.

1.
US v. Cruikshank (1875): Const has not conferred the right of suffrage upon anyone.

a.
Post-CW, majority of amendments concern voting, but are phrased in negative:


i.
15th and 19th: can’t abridge right to vote on account of race and sex.

ii.
26th: gave vote to those 18 and older.
iii.
24th: right to vote cannot be denied b/c of failure to pay poll or other tax.
iv.
17th: provides for popular election of senators.

2.
Minor v. Happersett (1875):
a.
Issue: Whether, since adoption of 14th, a woman citizen is a voter in MO, notwithstanding state const and laws confining suffrage to men.

b.
Holding: Neither original Const or 14th confers suffrage to women.
c.
Reasoning:

i.
Women are citizens b/c they are persons and 14th says all persons born and naturalized in US are citizens.  But, they were always considered citizens.
ii.
Const does not define P&I of citizens or whether suffrage is one of them.  
iii.
14th did not add to P&I, but added additional guaranty for protection of rights already present.  Basically reads P&I clause out of 14th. 
iv. 
Thus, suffrage is determined at time of founding, and nothing in Const was intended to change that.
d.
Note: Overturned by 19th, which is read narrowly, has generated little litigation.


3.
Richardson v. Ramirez (1974):



a.
Issue: Does disenfranchisement of felons deny them EP?
b.
Holding: Understanding of those who adopted 14th, as reflected in express language and historical and judicial interpretation, is controlling.



c.
Reasoning:

i.
Sec 1 is EPC, but Sec 2 expressly says criminals can be excluded.




ii.
At time of adoption of 14th, 29 states excluded felons.




iii.
Arguments addressing rehabilitation should be addressed to legislature.
d.
Note: Hunter v. Underwood – statute removing franchise from those convicted of “infamous crimes” that were associated w/ race; unconst as racial classification.
B.
Individual Rights


1.
Lassiter v. Northampton Co. Bd. of Elections (1959): last deferential case



a.
Issue: Are literacy tests const under 14th and 17th, if applied despite race?



b.
Holding: Literacy tests are const, so long as not used as a discriminatory device.



c.
Reasoning:





i.
Right to suffrage guaranteed by Const, but subject to state stds; state has 





wide scope for exercise of its jurisdiction.
ii.
Ability to read/write has relation to stds designed to promote intelligent voting (compelling interest) and is neutral as to race.

2.
Harper v. VA Bd. of Elections (1966): modern era; break from concern about political Qs, to recognition of individual rights.



a.
Issue: Is poll tax unconst under 14th?
b.
Holding: Once franchise is granted, lines may not be drawn inconsistent w/ EPC.  Lassiter is not controlling b/c ability to pay tax doesn’t have rational relation to stds designed to promote intelligent electorate.



c.
Reasoning:





i.
Right to vote is fundamental political right, as preservative of all rights.





ii.
State cannot dilute a vote based on econ status.
iii.
Doesn’t even look to see if this is burdens the franchise.


3.
Kramer v. Union Fee Sch. Dist. No. 15 (1969):
a.
Issue: Should appellant, living in district, but w/ no children or property, be allowed to vote in school board elections?  Does NY law deny EP?

b.
Holding: Goal might be compelling, but law is not sufficiently narrowly tailored.
c.
Reasoning: 
i.
Standard: Right to vote in unimpaired manner is preservative of other basic civil and political rights so any alleged infringement must be carefully scrutinized.
ii.
(1) Compelling state interest?  State says election should be ltd to those primarily interested and that those selected are same.  SC expresses no opinion of whether State may occasionally so limit voting.  
iv.
(2) But, exclusion must be done such that it is narrowly tailored to achieve goals.  Fails b/c it permits some to vote who have little interest and forbids others with great interest.  

d.
Dissent: Unable to distinguish from age, residency, citizenship, all appropriate methods for excluding voters.  Std should be that statute is invalid only if resting on grounds wholly irrelevant to achievement of objectives.  Stricter scrutiny inapplicable b/c law not promulgated by school board, but by state legislature, for which appellant can vote.




e.
Notes:





i.
Levels of scrutiny under EPC: 
I.
Strict: substantial govn’t interest; used w/ suspect classifications or infringement of a fundamental right; race/nat’l origin/voting.

II.
Intermediate: substantially related to important govn’t purpose; sex
III.
Rational basis




ii.
Residency Reqs: substantial litigation:

I.
Dunn v. Blumstein (1972): held that req of residency is appropriate, but add’l req of substantial duration fails strict scrutiny.  TN’s justifications: avoidance of voter fraud (failed means/ends test), assuring that voter becomes member of community (durational reqs can’t be justified as means of getting intelligent voters).

II.
Carrington v. Rash (1965): TX can’t restrict voting of residents who moved to area b/c of armed services, just b/c of way they vote
III.
Holt v. City of Tuscaloosa: can draw admin lines, but not racial lines; ok that blacks in county cannot vote for city govn’t.


5.
Igartua de la Rosa v. US (1st Cir. 2000):




a.
Issue: PR citizens deprived of right to vote for Pres and VP, violation of EP?

b.
Holding/Reasoning: Const provides that Pres shall be elected by electors chosen by States.  PR is not a state and therefore may not designate electors.

c.
Concurrence: SC has held that PR citizens are inferior, that Const’s protection of new citizens is ltd to those rights deemed “fundamental.”  While courts have said this is political Q, it is catch-22, b/c PR is disenfranchised and thus unable to correct problems.  Indefinite colonial rule goes against principles of founding.



6.
Adams v. Clinton (DDC 2000):




a.
Issue: DC residents challenge right to elect reps to Congress.

b.
Holding: Remedy requested is beyond court’s power to grant, given constraints of Const and caselaw.  One-person-one-vote cannot be used to challenge Const itself
c.
Reasoning: 
i.
Const says “people of the several states” elect reps, people of territories cannot.  Residents say DC should be counted as a state, or should be seen as residual citizens of MD.

ii.
But, provision contemplates true states, and seat of govn’t is contemplated as “district” not state.  History shows understanding of founders that residents of DC would not vote.  

iii.
W/ regard to EP argument, Ds have failed to offer compelling justification for denying DC residents right to vote in Congress, but strict scrutiny doesn’t apply b/c this is problem drawn by Const itself, not legis.  

C.      
Black Franchise: maj. of black men voted in 1880 elections, but then Cong became unwilling or unable to enforce Reconstruction Amds, and SC struck down efforts to protect black voting.


1.
Giles v. Harris (1903):
a.
Issue: P was arbitrarily refused right to vote b/c of color. Then new registration scheme refused right to vote to those who hadn’t pre-1903, excluded most blacks.
b.
Holding: SC cannot declare entire scheme unconst but then register P under now-void scheme.  Also, court of equity cannot enforce political rights, since state is actor and court can’t direct/supervise state action.
c.
Dissent: No different than case in which individual right to vote was denied.
d.
Notes:

i.
Giles v. Teasley (1904): attempting to avoid equitable problem, P brought suit for damages.  AL-SC held, SC affirmed, that if scheme violated 14th/ 15th then registrars themselves had no right to register him, and if registrars did have authority, then their decisions were legally immune.

ii.
Decision suggested that enforcement of voting rights was political function to be handled by Cong.  Cong punted, saying legis body is not ideal body to pass judicially on const of enactments of other bodies.
iii.
Guinn v. US (1915): use of “grandfather clause” keyed to Civil War to avoid literacy testing of whites violated 15th.  (Lane v. Wilson, grandfather clause keyed to scheme used pre-Guinn also found unconst.)


2.
Nixon v. Herndon (1927): white primary case




a.
Issue: TX law explicitly excluded blacks from Dem primary.
b.
Holding: Violation of 14th; racial classification is invalid.  (In subsequent amds. to the law, it was eventually upheld when Party itself created reg; no state action.)



c.
Reasoning: Primary was the important election, as states were all Dem.


3.
Smith v. Allwright (1944): white primary case



a.
Issue: Can Dem. party of TX refuse to admit black members?
b.
Holding: Privilege of membership in party is no concern of state, but when that privilege is also essential qualification for voting in primary to select nominees for general election, state makes action of party the action of the state.
c.
Reasoning: 
i.
Classic held that Cong had power to regulate primary as well as general elections where primary is by law made integral part of election process.  
ii.
Nixon was decided under EPC w/o looking at primary as part of process.  


4.
Terry v. Adams (1953): white primary case
a.
Issue: Power of Jaybirds to exclude blacks from primaries, which are not regulated by state law, as this is a self-governing voluntary club.
b.
Holding: It violates 15th for state to permit w/in its borders use of any device that produces equivalent of prohibited election.  Dem. primary and general election are no more than perfunctory ratifiers of Jaybird choice.
c.
Reasoning: Jaybird Party holds precisely kind of election that 15th Amd. seeks to prevent, and for state to permit such duplication of election processes is to permit flagrant abuse of those processes to defeat purpose of 15th.

d.
Dissent: Finds state action wholly lacking.



5.
Gomillion v. Lightfoot (1960): redrawing district boundaries

a.
Issue: Tuskegee redistricted boundaries from square to “uncouth” 28-sided figure, removing all but a few black residents but none of its white voters.
b.
Holding: State’s extensive power to define districts is overcome by 15th, which forbids state from passing any law depriving citizen of vote b/c of race.  (Sort of override of political Q doctrine, before that was available under 14th.)
III. 
Reapportionment:
A.
One Person, One Vote


1.
Colgrove v. Green (1946):
a.
Issue: IL electoral system doesn’t adequately represent an area, due to pop shifts in 40 years since relevant Apportionment Act.
b.
Holding: No remedy available; SC cannot reconstruct electoral process or re-map electoral districts in order to bring it into conformity w/ stds of fairness.
c.
Reasoning: Proper remedy is to secure legislatures that will apportion properly, or to invoke ample powers of Cong. Should stay out of political thicket b/c of:

i.
Prudential limits on SC’s jurisdiction;

ii.
Concerns over institutional competence;

iii.
Administrability of remedies; and

iv.
Availability of alternative institutions to remedy apportionment defects.

d.
Dissent: Failure to redistrict after 40 years is violation of EP.  While Const contains no express provision requiring that cong election districts must contain approx. equal pops, const guaranteed right to vote and to have one’s vote counted clearly imply policy that state election systems should give equal weight to votes.


2.
Baker v. Carr (1962): best read in conjunction w/ Reynolds
a.
Issue: No reapportionment for 60 years, despite substantial changes reflected by fed census.  Says that can’t effect change through legislature. Allege denial of EP.
b.
Holding: Justiciable; just b/c suit seeks protection of political right doesn’t mean it presents political Q.  Not Guaranty Clause claim, which is nonjusticiable.  Right asserted is w/in reach of 14th; requires a trial.
c.
Reasoning: Issue is political Q only if: committed to coordinate branch; lack of judicially discoverable/manageable stds for resolving it; involving initial policy decision; impossibility of deciding w/o lack of respect for coordinate branch; etc.
d.
Dissent: Court should avoid intervening into matters of state govn’t absent explicit const imperative.  Guaranty Clause claim masquerading under a different label.  Whether legislature has waited too long to redistrict is matter of state legislative judgment.


3.
Reynolds v. Sims (1964): Establishment of one-person-one-vote jurisprudence.  
a.
Issue: AL has not redistricted since 1900, despite dramatic pop shifts and state const imperative to do so every 10 years.  Allege EP violation.
b.
Holding: Full and effective participation by all citizens in state govn’t requires that each citizen have equally effective voice in election of state legislature.  Fed const requires both houses of state legislature to be apportioned on pop basis, as much as is practicable, while insuring some voice to political subdivisions.
c.
Reasoning: Must focus on whether there was invidious discrimination violative of individual and personal rights.  State could not designate that some have 10 votes while others have 1, so they similarly cannot create legislative districting schemes which give same # of reps to unequal numbers of constituents.
d.
Dissent: History of 14th shows that EPC was never intended to inhibit states from choosing any democratic methods they pleased for apportionment of their legislatures.  Additionally, cases of this type are not amenable to judicial stds.



e.
Notes:

i. 
In cong context, SC has held that one person’s vote should be worth “as nearly as practicable” the equal of another’s to the extent that the state must “make a good faith effort to achieve precise mathematical equality.”

ii.
In the state legislative context, Court found that regional representation justified a broader deviation from the cong std.



4.
Karcher v. Daggett (1983):

a.
Issue: Whether apportionment plan for cong districts satisfies Art I Sec 2 (Reynolds) w/o further need for justification if pop of largest district is < 1% greater than pop of smallest (if there were plans w/ even smaller deviations)?
b.
Holding: Absolute pop equality is paramount objective of apportionment of cong districts; state legislative districts have more leeway.  Thus, burden shifts to state to prove that pop deviations were necessary to achieve some legit state objective (i.e., respecting municipal boundaries), as long as not discriminatory.
c.
Note: Dep’t of Commerce v. US House (1999): Census Act allows for use of statistical sampling in gathering demographic data but not for purpose of apportioning congressional seats.

B.
Equal Population and Unique Institutions:


1.
Board of Estimate v. Morris (1989):
a.
Issue: NYC Bd. of Estimate has 3 members elected citywide, as well as elected pres of each borough; does this violate EPC b/c boroughs have disparate pops? 
b.
Holding: EPC guarantee of one-person-one-vote extends not only to cong and state legislative districting, but also to local govn’t apportionment.  Board has significant range of legislative functions common to municipal govn’ts.
c.
Note: Wells v. Edwards (LA 1972) (aff’d): election of state-court judges is not governed by one-person-one-vote, as judges don’t represent people.



2.
Ball v. James (1981): single-purpose board
a.
Issue: Does peculiarly narrow function of local govn’t body (directors of water reclamation dist.) and special relationship of one class of citizens to that body (land-owners) release district from strict req of one-person-one-vote?
b.
Holding: Functions of District are of narrow sort that justifies departure from popular-election req of Reynolds, and an aspect of that limited purpose is disproportionate relationship b/tw District’s functions and eligible voters.  Voting scheme is const b/c it bears reasonable relationship to its stated objectives.
c.
Reasoning: District (1) does not exercise sort of govn’t powers that invoke strict demands of Reynolds (taxes, crim law); (2) even water functions are relatively narrow; (3) neither existence nor size of District’s power business affects legality of its property-based voting scheme, as provision of electricity is not traditional element of govn’t sovereignty.  So, considered single-purpose board.
d.
Notes: 

i.
Recent issues have arisen w/ Business Improvement Districts, which are responsible for capital improvements and services in an area, funded by assessment of area property owners.  Property owners receive greater vote than tenants; 2d Cir upheld this b/c of special purpose entity distinction.
ii.
Even if elections are not subject to one-person-one-vote, other fed statutes, such as VRA forbidding racial discrimination in voting, still apply.



3.
Fumalaro v. Chi. Bd. of Ed. (1990):

a.
Issue: Chi. School Reform Act is alleged to violate EP by denying equal vote in local school council elections to large portions of electorate.
i.
Local Council composed of principal (elected by council), 6 parents of enrolled students (elected by other parents), 2 residents of attendance area of school (elected by area residents).

ii.
Subdistrict Council composed of 1 member of each Local Council.  Advisory and evaluation responsibilities.
iii.
School Board Nominating Comm’n composed of member from each Subdistrict Council and 5 members appointed by mayor.

b.
Holding: Absent showing that elected body serves special limited purpose, restriction that operates to dilute citizen’s vote must meet strict scrutiny test.
c.
Reasoning: Operation of schools is fundamental govn’t activity in which members of society all have interest, and ed. activities are financed by and affect virtually every resident – thus school councils exercise general govn’t functions.  Triggers strict scrutiny.  Then look at whether benefits/detriments flow disproportionately to voters, and therefore there is rational basis for scheme – not here.


4.
Gray v. Sanders (1963):

a.
Holding: Inclusion of electoral college in Const, as result of specific historical concerns, validated collegiate principle despite its inherent numerical inequality, but implied nothing about use of analogous system by state in statewide election.  GA gives every qualified voter one vote in statewide election, but in counting votes employs county system which in end result weights rural vote more heavily than urban vote.  Not acceptable.
b.
Note: In setting up bicameral federal legislature, House was thought to represent people, Senate to represent property.
 Not allowed in state elections.
IV. 
Bush v. Gore:
A.
Federal Interest:
1.
State Elections: every dispute about state elections could implicate the “right to vote,” but that would turn it into a 14th Amd issue, and fed courts have declined to transform most issues of reg of state elections into fed const matters.
a.
A few discrete const interests in structure of elections: one-person-one-vote; districting; discriminatory definitions of who can vote.
b.
Lack of sufficient fed interest: b/c const framework leaves conduct of state elections to states, fed law must recognize distinction b/tw state laws and patterns of state action that systematically deny equality in voting and episodic events that, despite non-discriminatory laws, may result in dilution of an individual’s vote.  
c.
Sufficient fed interests: Roe v. State of Alabama (11th 1995): 
i.
Issue: Whether absentee ballots were not validly to be counted b/c they were either not properly notarized or witnessed?  Was AL court’s answer consistent w/ prior state law/practice?
ii.
Holding: State court interpretation of state election law so changed pre-existing state law as to constitute impermissible vote dilution under DPC.
iii.
Reasoning:

I.
Right to vote is fundamental political right, but not every state election dispute implicates DPC leading to fed intervention.
II.
If, however, election process itself reached fundamental unfairness, violation of 14th may have occurred and requiring 1983 relief.
III.
Law and practice had been not to count improper ballots, but court ordered them counted.  This constitutes a post-election departure from past practice, implicating fundamental fairness:

A.
Diluting votes cast properly.  (Vote dilution.)
B.
Disenfranchising those who would have voted, but for now waived reqs.  (Detrimental reliance.)
C.
(Are both necessary?)

iv.
Note: Problem in FL was that there was no current interpretation of the relevant state law – no elections had been protested since law was passed.



2.
Fed Interest in Nat’l Elections:
a.
House & Senate: apart from a few discrete fed interventions such as req of single-member cong districts, state law offers electoral machinery and reg determining conduct of elections – including resolution of dispute – for nat’l and state offices.
i.
Exception (Art 1 Sec 5) – when election disputes arise concerning Senate / House races, Senate and House are forums for disputes resolution.

ii.
Roudebush v. Hartke (1972): state may still conduct manual recount, pursuant to ordinary state law, even for disputed Senate elections; Senate may accept/reject and conduct its own count.



b.
Presidential Elections: 





i.
Role of Electoral College
ii.
Role of Art II Sec 1, which empowers state legislatures to “direct the manner” of choosing pres electors

iii.
Electoral Count Act of 1887: provides that state law procedures in place prior to election are binding on Cong if they produce a definitive result at least 6 days prior to day when electors are scheduled to meet; and provides mechanism for resolving disputes over whether to accept votes of electors.
B.
State Interest: Palm Beach Co. Canvassing Board v. Harris (FL 2000):
1.
Issue: Under what circumstances may Board authorize countywide recount; must Sec accept such recounts when returns are certified and submitted after deadline?
2.
Holding: Consistent w/ FL election scheme, Sec may reject Bd.’s amended returns only if returns are submitted so late that inclusion will preclude candidate from contesting certification or preclude FL voters from participating fully in fed electoral process.

3.
Reasoning:

a.
FL courts say the will of the people, not a hyper-technical reliance on statute, is the guide in election cases.  Real parties in interest are the voters.
b.
What does “error in the vote tabulation” mean in the statute?
i.
Trial court said it meant only counting error resulting from incorrect election parameters or error in vote tabulating software.

ii.
Disagree.  Plain language refers to error in “vote tabulation” not “vote tabulation system.”  Includes failure of machinery to read ballot.



c.
Legislative intent: 

i.
Specific statute governs more general; newer statute governs older; construe statutes not to render other provisions meaningless.
ii.
To determine circumstances under which Sec may lawfully ignore returns pursuant filed pursuant to provisions for manual recount, it is necessary to examine interplay b/tw statutory and const law at both state and fed level.




d.
Right to Vote: laws must be liberally construed in favor of citizens’ right to vote.

i.
Therefore, authority of Sec to ignore amended returns submitted by Bd. may be lawfully exercised only under limited circumstances.
ii.
Ignoring returns is drastic measure and is appropriate only if returns will compromise integrity of election in either of two ways:

I.
By precluding candidate, elector, taxpayer from contesting cert.

II.
By precluding voters from participating fully in fed elec. process.
C.
Reconciling Federal and State Interests
1. 
Fed Interest Potentially Asserted:


a.
Bush v. Palm Beach County Canvassing Board (Bush I) (2000):

i.
Issue: Whether decision of FL-SC, by effectively changing elector appt. procedures after election day, violated DPC or 3 USC 5, and whether decision of that court changed manner in which state’s electors are to be selected, in violation of leg’s power to designate manner for selection.

ii.
Holding/Reasoning: Seems that FL-SC construed election code w/o regard to FL Const, which circumscribed legislative power.  Also, Sec 5 creates a safe harbor for state action up until 6 days before electors meet.





iii.
Notes:

I.
Suggests that delegation in Art II Sec 1 is exclusive grant of authority to state legislature to create procedures for electing state’s presidential electors.  Raises possibility that no other state law may intercede absent express delegation from legislature.

II.
Most dramatic suggestion is that Art II Sec 1 might immunize state legislatures, when they enact pres. elector statutes, from state const limitations that would otherwise channel and circumscribe state legislature.  Independent State Legislature doctrine.




b.
Art II and Independent State Legislature Doctrine: McPherson v. Blacker (1892):

i.
Facts: Challenge to MI electoral distribution – originally winner-take-all, then changed to cong. district basis, senate votes going east / west.

ii.
Issue: Contended that new scheme is void as in conflict w/: (1) Art II, (2) DP of 14th and 15th, (3) 2/3/1887 act of Congress.

iii.
Holding: Const doesn’t provide the appt of electors should be by popular vote or be voted on by general ticket or that majority of voters alone can choose electors.  No problem that each voter in effect votes for only 2 (district plus floating senatorial) of 12 electors.

iv.
Reasoning: 
I.
Ps say state must act as a unit.  
II.
But, legislature has the power, and act of appt is none the less the act of State in its entirety b/c arrived at by districts, for the act is the act of political agencies duly authorized to speak for state, and combined result is expression of voice of the state, a result reached by direction of legislature, to whom subject is committed.  Pre-Const, this type of distribution was common.
v.
Note: First appearance of independent state legislature doctrine was during Civil War where some state consts forbade soldiers living out of state to vote and courts struggled to suggest fed Const overrode state const.




c.
Of “Safe Harbors” and the Electoral Count Act:

i.
Bush I drew Electoral Count Act to center of dispute; it speaks to after-the-fact alterations of procedures in state pres. elections.  Says that this is a safe harbor that creates strong presumption of legitimacy for state’s selection of electors when Cong reviews votes in Jan.

ii.
Design was to ensure that disputes over which electors were proper would always be resolved, but that to extent possible, determinations would be made by state govn’t b/c Const isolates Cong from election of Pres.  But, too chaotic if state legis could overturn will of people, so Act balances concerns by making decisions of state govn’t binding, but only if decisions were controlled by laws enacted before appt of electors and final determination was made 6 days prior to meeting of electors.

iii.
Const of Act itself?  Attempt to remedy defects of Const by act of Cong?




d.
Final FL Court Decision and US SC Stay: Bush v. Gore (2000): 





i.
Holding: Stay granted, treated as writ; writ granted.

ii.
Reasoning-Scalia: Granting stay means that clearly, majority of SC thinks that Ps have substantial probability of success.  On Q of irreparable harm, it is not as dissent says (it’s harm not to count every vote), but it is harm to count votes of questionable legality and w/ varying stds of voter intent.

iii.
Dissent: On Qs of state law, SC should respect opinions of highest court in state.  On Qs concerning largely another branch of govn’t, SC jurisdiction should be narrow and exercised cautiously.  On fed const Qs that were not fairly presented to court below, SC is prudent to decline jurisdiction.  Failing to count every legally cast ballot can’t constitute irreparable harm


2.
Fed Interest Decisively Asserted: Bush v. Gore (2000):

a.
Facts: FL SC ordered addition of newly identified ballots in Miami-Dade and Palm Beach, and manual recount in all counties where under-votes had not been subject to manual tabulation.

b.
Issue: Whether FL-SC established new standards for resolving Pres election contests, thereby violating Art II Sec 1 and Electoral Count Act?  Whether use of standardless manual recount violates EP and DP?
c.
Holding: Obvious that recount cannot be conducted in compliance w/ reqs of EP and DP w/o substantial additional work.  Would require statewide standards, practicable procedures implementation, judicial review of disputes.
d.
Reasoning:

i.
Citizen has no fed const right to vote for Pres. electors unless / until state chooses statewide election as means to use power to appoint electors.
ii.
Once granted right to vote on equal terms, state may not, by later arbitrary and disparate treatment, value one vote over another (Harper).

iii.
FL recount mechanisms implemented do not satisfy minimum req for non-arbitrary treatment of voters necessary to secure fundamental right.  Rules here lead to unequal evaluation of ballots.
iv.
Seven justices agree there is const violation, but don’t agree on remedy.




e.
Notes:

i.
Invokes Harper, which recognized voting as fundamental right, restriction of which is subject to strict scrutiny, and Reynolds, which required drastic restructuring of state legislatures consistent w/ one-person-one-vote (US Senate was unique and const required, but structure could not be copied).

ii.
Substantive DP – Bush v. Gore concludes that Const requires substantive specificity as to what counts as an actual vote, at least w/ manual recount.  (Intent of voter is too imprecise.)

D.
Afterword on Bush v. Gore: views from the cathedral
1.
Not a “legal” decision, but instead Court acted as if it believed that FL-SC was acting lawlessly and had to be stopped.  EPC was ultimate basis, but majority essentially admitted that it was not basing the conclusion on any general view of what EP requires.
2.
Reflects distrust of capacity of democratic institutions to find appropriate resolutions to controversial political issues.  (Pildes)
3.
Predicate for judicial intervention is absence of alternative institutional actors capable of repairing claimed harm; in case of discrete and insular minorities, or in case of locked-in political power structures, presumably no other actor could fit bill b/c of unresponsiveness of governing coalition to claims of injustice by those on the outs politically.  (Issacharoff)
4.
Posner – decision in advance of doctrine development.
V. 
Political Parties:
A.
Ballot Access:


1. 
Restrictions on for Whom Voters Can Vote: Burdick v. Takushi (1992):

a.
Issue: Whether HI’s prohibition on write-in voting unreasonably infringes on citizens’ rights under 1st and 14th?

b.
Holding: Does not unconst limit access to ballot by party/independent candidates or unreasonably interfere w/ right to associate or have candidates of choice placed on ballot.  No provision for write-ins, but access is there.  No significant burden.

c.
Reasoning:

i.
Not all laws imposing burden on right to vote are subject to strict scrutiny.

ii.
Right to vote and right to associate for political purposes is not absolute.

iii.
Instead of strict scrutiny, court must weigh character and magnitude of asserted injury to rights protected by 1st and 14th against precise interests put forward by State as justifications for burden imposed.
I.
Rigorousness of inquiry depends on extent of burden on rights.

iv.
To be in general election, must be in open primary by: petition w/ sigs of 1% of state’s voters; established party route (qualified in three consecutive primaries); non-partisan primary ballot > 10% of primary vote.





v.
HI’s interest in the restriction:

I.
Avoiding unrestrained factionalism at general election.

II.
Guarding against party raiding.




d.
Notes:

i.
Seems to reject idea of voting as core political speech, restrictions on which are subject to strict scrutiny.

ii.
Bullet-voting – in multi-member offices, voting for only one person, depriving others of the votes.



2.
Restrictions on Who Appears on the Ballot: Bullock v. Carter (1972):

a.
Issue: Filing fee as a condition to having name placed on ballot.  No alternative procedures for getting on primary ballot, no primary write-ins permitted.

b.
Holding: No sufficient justification for utilizing criterion of ability to pay as condition to being on the ballot.

c.
Reasoning:


i.
What level of scrutiny?

I.
Harper – imposition of even nominal poll tax was violation of EP.

II.
Potential office seekers are precluded if not rich / backed by party.

III.
Denies some voters opportunity to vote for their chosen candidate.

IV.
Real impact on exercise of franchise, so subject to strict scrutiny.





ii.
State’s interest:






I.
Limiting # of candidates on ballot, avoiding clogging the election.

II.
Filing fee works, but criterion w/ differing treatment must bear some relevance to object of legislation.

III.
No rational relationship b/tw candidate’s seriousness and willingness to pay a fee.
B.
Defining Participation in Political Parties


1.
Both Party and State Seek to Exclude Citizen X from Participating:



a.
Nader v. Schaffer (D. Conn. 1976):
i.
Issue: Voters, refuse to register for party; CT law precludes them from voting in primaries.




ii.
Holding: Restriction is fine; state interest in integrity of election prevails.




iii.
Reasoning:

I.
Argue that participation in primary is exercise of const protected right to vote and associate in support of candidate; law requiring party registration conflicts w/ right not to associate.
II.
W/ regard to right not to associate, enrollment in CT imposed no affirmative party obligations on voter, be it time, money, or voting.
III.
Party members have right to organize party as they see fit, and in additional to protecting associational rights of party members, state has more general interest in protecting overall integrity of historic electoral process.



b.
Duke v. Massey (11th Cir 1996):

i.
Issue: Presidential selection committee for Rep Party in GA deleted Duke’s name from list of potential candidates.  Claims this burdens his rights of free speech and ass’n.
ii.
Holding: Voters haven’t offered any authority suggesting that they have a right to vote for their candidate as a Rep in a nonbinding primary.  Strict scrutiny: state has compelling interest in protecting political parties’ right to define their membership.





iii.
Reasoning:

I.
Duke does not have right to associate w/ unwilling partner.

II.
Rep Party has a right to identify the people who constitute the ass’n and to limit the ass’n to those people only.

III.
Duke’s 1st / 14th rights do not trump Party’s right to identify it’s membership.




c.
Rep. Party of TX v. Deitz (TX 1997):

i.
Issue: Log Cabin Republicans sought booth Rep Party of TX Convention; were denied.  Alleged infringement of free speech, DP under TX Const.
ii.
Holding: B/c Rep Party’s conduct in denying LCR a booth is internal party affair rather than integral part of election process, Party is not a state actor.
iii.
Reasoning: While state action may exist when political parties exercise the traditional govn’t function of conducting elections, it is not true that every act of a political party is a state action.

2.
Party Seeks to Exclude Citizen X from Participating But State Demands that Party Permit Him to Participate:

a.
Dem Party of US v. LaFollette (1981):

i.
Issue: WI has open primary, allowing anyone to vote for Dem nominee for Pres.  But delegates to Convention have to be democrats and are bound to results of primary. WI’s mandate that delegates vote for winner of primary violates Nat’l Convention Rules.  Party doesn’t like crossover voting at all, so if primary must be open, it doesn’t want delegates bound.

ii.
Holding: Party’s choice among various ways of determining makeup of a state’s delegation to Nat’l Convention is protected under freedom of ass’n.
iii.
Reasoning: While state has an interest in primary process in general, it cannot have an interest in who are selected as delegates.  
iv.
Note: Rule – single states can’t unilaterally regulate nationwide activities.




b.
CA Dem Party v. Jones (2000):

i.
Issue: Whether CA may, consistent w/ 1st, use blanket primary to determine political party’s nominee for general election.  (Any person can vote for any candidate, regardless of affiliation.)
ii.
Holding: Blanket primary violates this political ass’n right by forcing parties to associate w/ those who refuse to affiliate w/ party.  Alters identity of nominee, move moves real election one step earlier, changes party platform.

iii.
Reasoning:

I.
State says that election process, including primaries, should be public affairs subject to state reg.

II.
SC has not held, however, that process by which parties select nominees are wholly public affairs that states may regulate freely.  When states regulate parties’ internal affairs, must act w/in limits of Const.

III.
In no area is a political assn’s right to exclude more important than in process of selecting its nominee.

IV.
Asserted state interests: none are compelling given circumstances, and even if they were, Prop 198 is not narrowly tailored.


A.
Producing elected officials who better represent electorate.


B.
Expanding debate beyond scope of partisan concerns.

C.
Assuring disenfranchised have right to effective vote.

D.
Promoting fairness.
E.
Affording voters greater choice.
F.
Increasing voter participation.
G.
Protecting privacy.




iv.
Notes:






I.
Blanket primaries in all states declared unconst.
II.
Court left Q of open primary open; but, how are ass’n rights violated by blanket primary, but not non-partisan blanket primary?
III.
Courts struggle w/ application of Jones to semi-closed primaries, in which independent and non-affiliated voters participate; system was struck down w/ regard to allowing non-party members to select party officials, AZ Libertarians v. Bayless, but remanded on selecting candidate.
IV.
Osburn v. Cox (11th 2004) – only the party, not individual voters, can bring claim that associational rights have been violated.


3.
Party Wishes to Permit Citizen X to Participate But the State Demands his Exclusion:

a.
Tashjian v. Rep Party of CT (1986):

i.
Issue: CT Rep Party opened primary to independents, as means of gauging candidate’s attractiveness.  Had to propose state legislation to allow open primaries, but governor vetoed it.  Rep Party sued.

ii.
Holding: General rule: in conflict b/tw state and party over who can participate in party’s nomination process, party wins.

iii.
Reasoning: 
I.
P’s 1st Amd. interest: freedom of ass’n w/ partisan political org.  Says statute not allowing open primaries impermissibly burdens right of members to determine w/ whom they will associate.

II.
If state were to restrict financial support of party’s candidates to party members, or to provide that only members may be selected as nominees for public office, this would clearly be a problem.

III.
States can regulate TPM of voting, but this does not justify abridgement of fundamental rights.

IV.
State’s interests:

A.
Cost/adminstrability issues: not sufficient basis for infringing fundamental rights.

B.
Prevention of raiding: not gained here, b/c state’s voters can register w/ a party up until the day of the election.

C.
Voter confusion: party label may cause confusion, but state is overlooking fact that new rule provides benefit to party and its members in choosing successful candidates.

D.
Integrity of party against itself: but party can determine the boundaries of its own expression.

4.
When Can Govn’t Regulate Party’s Internal Affairs?  (i.e, parites promulgate platforms, collect and distribute campaign funds, appoint election judges, set nomination policies.)



a.
Eu v. SF Co. Dem. Cent. Comm. (1989):

i.
Issue: Statute bars governing bodies of political parties from officially endorsing any primary candidate, though political clubs affiliated w/ party, labor org, PAC, and newspapers frequently endorse primary candidates.  Additionally, CA regulates internal affairs of parties, w/ provisions dictating size and composition of central comms., setting rules governing selection and removal of members, fixing max terms of office, etc.

ii.
Holding: State has compelling interests, but regs are not narrowly tailored; cannot regulate party’s internal affairs in violation of 1st.
iii.
Reasoning:

I.
State can regulate TPM, but must observe limits of 1st
II.
To assess const, first examine whether it burdens 1st/14th, and if so, it survives const scrutiny only if state shows that it advances a compelling state interest and is narrowly tailored to that interest.

III.
Ban on primary endorsements:

A.
Big implication on 1st one – affects core political speech.

B.
Directly hampers ability of party to control its message by saying what candidate holds its tenets.

C.
Affects freedom of ass’n b/c depriving party of right to endorse makes it associate w/ people it may choose not to.






IV.
State interest in endorsement ban:

A.
Stable govn’t, protecting voters from confusion and undue influence.

B.
These are compelling state interests, but it is unclear how the regulation actually achieves these objectives.

V.
Other restrictions on political parties: directly implicate ass’n rights of parties and members, by limiting party’s discretion in how to organize itself, conduct its affairs and select its leaders.

A.
State cannot justify regulating party’s internal affairs w/o showing that such reg is necessary to ensure an election that is orderly and fair.
C.
Political Lockups: 2-party system results in behaviors designed to perpetuate privileged positions



1.  
Challenges to Ballot-Access by Independent and Third-Party Candidates:

a.
Williams v. Rhodes (1968): OH’s procedure requiring 3d-party candidate to get signatures of 15% of # of voters violated EP b/c procedure heavily burdened right of individuals to associate for advancement of political beliefs and right of qualified voters to cast votes effectively; no compelling state interest (only compromise and political stability) was shown.

b.
Jenness v. Fortson (1971): upheld GA req that independent candidates secure supporting signatures amounting to 5% of total registered voters in last election.

c.
Storer v. Brown (1974): upheld CA law refusing to recognize independent candidates who do not make early plans to leave a party (1-year disaffiliation req).

d.
Anderson v. Celebrezze (1983): court faced w/ challenge to restrictions of ballot access must first consider character and magnitude of asserted injury to rights protected by 1st and 14th that P seeks to vindicate. Then must identify and evaluate precise interests put forward by State as justifications for burden imposed.
i.
Court must not only determine legitimacy and strength of each of those interests, must consider extent to which those interests make it necessary to burden the P’s rights. 

ii.
Only after weighing all factors is reviewing court in a position to decide whether challenged provision is unconst.




e.
Munro v. Socialist Workers Party (1986):

i.
Holding: States may condition access to general election ballot by minor-party or independent candidate upon a showing of a modicum of support among the potential voters for the office.

ii.
Reasoning: Justifiable state interest here, if only in avoiding confusion, deception, frustration of democratic process. 


2.
Interaction of Ballot Access and Other Electoral Regs in Perpetuating Two-Party System:



Timmons v. Twin Cities Area New Party (1997):

a.
Issue: MN law prohibits candidate from appearing on ballot for more than 1 party.

b.
Holding: Such prohibition does not violate 1st and 14th.

c.
Reasoning:

i.
Party has undisputed right to select “standard bearer,” but not to put that person on a ballot, as that person may be ineligible, choose not to run, or be another party’s candidate.  

ii.
B/c burden on associational interests is not very severe, state’s asserted regulatory interest need only be sufficiently weighty to justify limitation.
iii.
Asserted state interests: avoiding voter confusion, promoting candidate competition, preventing electoral distortions and ballot manipulations, and discouraging party splintering and unrestrained factionalism.



3.
Interaction of Access to Electoral Arena and Perpetuation of Two-Party System:
Arkansas Ed. Television Comm’n v. Forbes (1998):

a.
Issue: Independent candidate, didn’t qualify to appear on ballot, wants to debate.

b.
Holding: Nonpublic forum, so access may be restricted, but exclusion must be viewpoint-neutral.

c.
Reasoning:


i.
Do public forum principles apply?

I.
While open access and viewpoint neutrality apply to public parks and streets, not so to tv broadcasting, given that stations should have discretion to fulfill journalistic purpose and stat. obligations.

II.
Of its own force, in most cases, 1st Amd. does not compel public broadcasters to allow third parties access to their programming.

III.
But, candidate debate is different for two reasons:


A.
Designed as forum for political speech


B.
Of exceptional significance to the electoral process.

IV.
So, the debates are a forum.

ii.
If debate is a nonpublic forum, P could be excluded in reasonable, viewpoint-neutral exercise of its journalistic discretion.

I.
Traditional public fora – property devoted to assembly and debate; can exclude only when necessary to achieve a compelling state interest and exclusion is narrowly tailored.

II.
Designated public fora – created by govn’t action; exclusion subject to strict scrutiny.

III.
Nonpublic fora – govn’t can restrict access as long as restrictions are reasonable and not an effort to suppress expression merely due to opposition to that viewpoint.

iii.
Is this designated public fora or nonpublic fora?  Not designated, b/c that requires govn’t intent to make property available to class of speakers.
d.
Note: Forbes has been interpreted to allow state bodies to limit participation based on objective indicia of support, as opposed to subjective assessment of seriousness of viewpoint being expressed.
VI. 
Campaign Finance: 
A.
Buckley v. Valeo and Rise of Soft Money
1.
First Amd. Background: govn’t power to regulate speech depends largely on categorization of such reg into one of three categories:


a.
TPM Reg: broad govn’t power, subject to low level of scrutiny.

i.
Content-neutral TPM restrictions are acceptable if designed to serve substantial govn’t interest and don’t unreasonably limit alternative avenues of comm.

ii.
Reg must be narrowly tailored, but need not be least restrictive/intrusive means of doing so.




b.
Content Reg: 

i.
When regs are related to content of speech, 1st requires govn’t to show that reg is necessary to meet a compelling state interest.

ii.
Reg must be sufficiently narrowly drawn so as to accomplish the stated permissible ends w/o unnecessarily infringing on other protected speech.




c.
Viewpoint Reg:





i.
Most disapproved category of speech reg under the 1st.





ii.
Strict in theory, fatal in fact, scrutiny.




d.
Judicial Elections:

i.
Rep Party of MN v. White (2002) – struck down MN ethical canon prohibiting campaigning judges from speaking on disputed legal/political issues as restriction on content at core of 1st Amd freedoms.
ii.
Divide b/tw deferential const review of elections (a matter of state admin discretion) and electoral speech (held to exacting scrutiny).


2.
Policy Considerations:




a.
Reg of Political Markets:





i.
1st Amd as guarantor of public debate that is uninhibited, robust.

ii.
Campaign finance regs preserve functioning of open political mkt either by limiting concentration of economic power in political arena or limiting kinds of govn’t decisions that concentrated economic power might induce.  

b.
Equality: reg of power of money is indispensable part of guarantee of meaningful equality in electoral arena, lest concentration of wealth drown out other voices.
c.
Liberty: regs, directed at speech or expenditure of funds, implicate state in restricting access to those who desire additional participation in electoral activity.



3.
Buckley v. Valeo (1976):




a.
Created an analytical divide.




b.
1974 amds to FECA:

i.
Limited amount of contributions that could be given in fed elections by individuals, parties, or PACs.

ii.
Placed ceilings on total spending by candidates.

iii.
Created system of public funding through matching funds.

iv.
Created reporting and disclosure reqs.




c.
Overseen by FEC, which had trouble getting things done for various reasons.




d.
SC held most of amds unconst:

i.
1st denies govn’t power to determine that spending to promote one’s political views is wasteful, excessive, or unwise.

ii.
Distinction b/tw expenditures by candidates to advocate positions and contributions by supports.

I.
Limit on amount of money a person/group can spend reduces quantity of expression.

II.
But, limit on donations of one person/group entails only marginal restriction on contributor’s ability to engage in free comm..




iv.
So, permissible to regulate contributions, but generally not expenditures.

B.
Regulatory Regimes

1.
Contribution Limits: Nixon v. Shrink MO Govn’t PAC (2000):

a.
Issue: Whether Buckley v. Valeo is authority for state limits on contributions to state political candidates.

b.
Holding: Buckley is authority for comparable state legislation, which need not be pegged to Buckley’s dollars.

c.
Reasoning:

i.
State interest: preventing corruption and appearance of it that flows from campaign contributions.

I.
Showing of evidence of corruption or view of citizens that corruption exists is unnecessary.

ii.
No evidence of dramatic adverse effect on funding of campaigns and political ass’ns; no showing that candidates are having trouble amassing enough funds for sufficient advocacy.

d.
Note: Is money speech?  Buckley says no for contributions, yes for expenditures. Hard line to draw, b/c individual/group expenditures are still ok, so long as they are not pooled and spent by candidate.



2.
Expenditure Limits: 
a.
CO Republican Fed. Campaign Comm. v. FEC (1996): CO Rep I
i.
Holding: Const significant fact is lack of coordination b/tw candidate and source of expenditure.  Const grants individuals, candidates, PACs the right to make unltd independent expenditures, so cannot deny same right to political parties.





ii.
Reasoning:

I.
1st Amd. prohibits application of provision limiting political expenditures in connection w/ general election campaigns to kind of expenditure at issue here – an expenditure that political party has made independently, w/ coordination w/ any candidate.

II.
Precedent basically says that contribution limits are ok, but expenditure limits are unconst.

III.
Expenditure here is “independent,” not a campaign “contribution.”  There is a fundamental difference b/tw money spent to advertise one’s views independently of candidate’s campaign and money contributed to candidate for his campaign.

iii.
Notes:

I.
Goal of 1974 amds to FECA was to limit overall impact of money on political campaigns, but after a good portion was found unconst, there is tons of pressure on “creative” fundraising.

II.
CO Rep I represents efforts of major parties to circumvent both contribution limits and conditions for receipt of public funding by shifting increased level of funds and campaign direction to nominally independent political parties.

III.
Distinction b/tw soft- and hard-money.
IV.
Now, there’s majority to overturn Buckley, but in diff. directions.



b.
FEC v. CO Rep. Fed. Campaign Comm. (2001): CO Rep II
i.
Issue: CO Rep I held that spending limits were unconst as applied to independent expenditures.  Remand for consideration of party’s claim that all limits on expenditures by party in connection w/ cong. campaigns are facially unconst and thus unenforceable even as to spending coordinated w/ a candidate.

ii.
Holding: Reject facial challenge. Party’s coordinated expenses, unlike truly independent expenditures, can be restricted to minimize circumvention of contribution limits.




iii.
Reasoning:

I.
Spending for political ends and contributing to political candidates both fall w/in 1st Amd protections of speech and political ass’n.

A.
But, limits on political expenditures deserve closer scrutiny than restrictions on political contributions.

B.
Restraints on expenditures generally curb more expressive and associational activity than limits on contributions do.

II.
Sometimes line b/tw independent expenditures and coordinated contributions is easy, but here Q is whether 1st allows coordinated election expenditures by parties to be treated functionally as contributions, the way coordinated expenditures by other entities are treated.

III.
Parties perform functions more complex than simply electing candidates – they act as agents for spending on behalf of those who seek to produce obligated officeholders.

IV.
Rich donors, PACs, etc. have means to speak as loudly as parties do, but all are subject to coordinated spending limits upheld in Buckley.



3.
Do Concerns Over Corruption Justify Campaign Finance Reg? 

First Nat’l Bank of Boston v. Bellotti (1978): most restrictive view of Buckley
a.
Issue: Regulation of contributions/expenditures in initiatives/referenda.

i.
Statute: Banks/businesses can’t make contributions or expenditures for purpose of influencing vote on any Q submitted to voters, other than one materially affecting any of property, business, or assets of corp.  No Q submitted to voters solely concerning taxation of income, property or transactions of individuals shall be deemed to materially affect property, business, or assets of the corp.

ii.
Ps want to contribute to publicize their views on a proposed const amd. imposing a graduated tax on individuals.

b.
Holding: No compelling interest in distinguishing corp from individual speaker.
c.
Reasoning:

i.
This referendum clearly w/in an area that 1st was designed to protect.  Individual could clearly speak on this.

ii.
So, Q is whether corp identity of speaker deprives this proposed speech of what otherwise would be its clear entitlement to protection.


I.
Press doesn’t have a monopoly on the 1st or the ability to enlighten.


II.
Commercial speech is protected.

III.
Can’t be that speech that would otherwise be protected by 1st loses that protection simply b/c its source is a corp that cannot prove, to satisfaction of a court, a material effect on its business or property.

IV.
In realm of protected speech, legislature is const disqualified from dictating subjects about which persons may speak and speakers who may address a public issue, particularly here, where legislature appears to be giving one side an unfair advantage.





iii.
State’s asserted interests:

I.
Sustaining active role of individual citizen in electoral process and thereby preventing diminution of citizen’s confidence in govn’t.  No evidence that this is implicated.

II.
Interest in protecting rights of SHs whose views differ from those expressed by mgmt. on behalf of the corp.

A.
Under-inclusive: can’t spend on referenda, but can on passage of legislation, lobbying, etc.

B.
Over-inclusive: prohibits corp from spending even w/ unanimous support of SHs.




d.
Notes:

i.
Corps don’t have right to vote, so should they really have free speech?

ii.
Majority says not that corps have 1st rights, but that significant societal interests are served by treating corp spending on ballot measures as protected by 1st Amd.

C.
Equality and Liberty
1.
Whether govn’t can equalize voices of all citizens consistent w/ dem ordering of politics?

a.
Buckley: concept that govn’t may restrict speech of some elements of our society in order to enhance relative voice of others is wholly foreign to 1st Amd.

b.
Freedom of ass’n prong: by collective effort individuals can make their views known, when individually their voices would be faint.

c.
Some restrictions on expenditures ok, distinction b/tw funds amassed directly for purposes of political expression and those generated as byproduct of unrelated commercial activity (which are economically, not politically, motivated).



2.
Austin v. MI Chamber of Commerce (1990):

a.
Issue: MI prohibits corps from making contributions and independent expenditures in state elections. Q concerns independent expenditures.
i.
Expenditure is not considered independent if it is not made at direction or, or under control of, another person and if expenditure is not contribution to a committee.

ii.
Exemption for spending made from a segregated fund.




b.
Holding: Compelling interest and narrow tailoring; reg is ok.



c.
Reasoning:

i.
State says that unique legal and econ characteristics of corps necessitate some reg of their political expenditures to avoid corruption or appearance.

ii.
Compelling interest: MCFL recognized unfair political advantage of corps
I.
Corps can accumulate wealth and promote political ideas w/o actual public support.

II.
So, MI has articulated a sufficiently compelling rationale to support restriction on independent expenditures.

iv.
Narrowly tailored?  Act is precisely targeted to eliminate distortion caused by corp spending while also allowing corps to express views.

v.
Should this still apply to non-profit corps w/ political ideologies?

I.
MCFL held that non-profit orgs had features more like voluntary political ass’ns, could be exempted, but must have 3 characteristics
A.
Org was formed for express purpose of promoting political ideas and can’t engage in business activities.  Not true here.
B.
Absence of SHs or other persons affiliated so as to have a claim on assets/earnings.

C.
Orgs independence from influence of business corps.




d.
Note: Austin identifies corruption through disparities in wealth.


3.
Has Campaign Finance Reg Worked?

a.
B/c of Buckley restriction on expenditure limitations, substitution of public funds for private money must be accomplished in form of a carrot rather than a stick.

b.
Alternative: induce candidates to forego expenditures beyond set level as condition of receiving public funds; requires there be a realistic offer of funds at level sufficiently high to induce candidates to forego private financing.  Problems:

i.
Concern that Americans will not accept public responsibility for campaign funding at levels adequate to sustain informed political debate.

ii.
Levels must be high enough to offer meaningful alternative.

c.
Also, const problems as to extent to which public funding may be used to limit private expenditures.

i.
Widely assumed that public funding may be conditioned on candidate acceptance of expenditure limitations – n. 65 of Buckley.



4.
A Caution on Public Financing: does it actually curb expenditures?

a.
Regs – each major party is entitled to $4 mil plus cost of living adjustment – serves as more of a floor than a cap.

b.
FEC has recently loosened restrictions on convention funding to allow commercial vendors and local corp and labor orgs to engage in various activities in connection w/ convention.

i.
Assumption that business and donors are motivated by civic and commercial purposes rather than by election-influencing objectives.



5.
Proposals for Reform:

a.
McCain-Feingold-Cochran Bill: seeks to limit influence of special interests by banning use of unregulated soft money and tightening rules on coordinated comms, while increasing caps on hard money contributions from individuals and PACs.  Critical provisions:

i.
Ban on all fed funds to political parties not contributed pursuant to the limitations of FECA.  (Closes soft money loophole.)

ii.
Raises contribution limits from individuals to state parties from $5000 to $10,000 and from individuals cumulatively to parties, PACs, and candidates from $25,000 to $30,000.

iii.
All electioneering comms w/in 60 days of general election or 30 days of primary will be considered contributions.

iv.
Bar on use of corp/union treasury money on election-related comms.

v.
Req that parties choose b/tw making limited coordinated expenditures w/ candidate and unlimited independent expenditures.




b.
Daggett v. Comm’n on Governmental Ethics and Election Practices (1st 2000):

i.
Issue: ME passed referendum on campaign finance; Ps challenge on grounds that public funding mechanism unconst coerced candidates to participate, contribution limits infringe 1st rights on candidates and donors.
ii.
Holding: Scheme provides roughly proportionate mix of benefits and detriments to candidates seeking public funding, such that it does not burden 1st Amd. rights of candidates or contributors.
iii.
Reasoning:

I.
Vote Choice v. DiStefano (1st 1993): appropriate benchmark of whether candidate’s 1st rights are burdened by public funding system is whether system allows candidates to make voluntary choice about whether to pursue public funding.
II.
Matching Funds Provision – ok b/c non-participating candidate retains ability to outraise and outspend participating opponent w/ abandon after limit is reached, and b/c non-participant holds key as to how much and at what time participant receives matching funds.
III.
Totally ok for state to create incentives, but cannot create disparities that cause impermissible coercion.
A.
Benefits to participant come w/ significant burdens (getting seed money, demonstrating public support, cap on matching funds, foreclosure of option of pursuing any private funding).


6.
Issue Advocacy:
a.
Tough distinction b/tw electoral/campaign speech and general public debate over issues, ideas, and policies.
b.
Campaign finance reg must meet as least two reqs:

i.
In principle, there must be theoretical distinction that can be justified b/tw an arena that can be demarcated as “electoral domain” and that which can be considered “domain of public discourse,” and
ii.
In terms of practicable and admin regulatory can const doctrine, there must be a way of giving operational content to whatever boundary, in theory, can be offered to distinguish these two domains.
c.
Issue advocacy can easily merge w/ electoral influence, and is occasionally designed to do so.

i.
Words of express advocacy: vote for, elect, support, case you ballot for, Smith for Congress, vote against, defeat, reject.

ii.
FEC regs – context-specific assessment; express advocacy includes comms of which the electoral portion is suggestive of only one meaning and reasonable minds could not differ on whether it encourages action to elect clearly identified candidate.
D.
McConnell v. FEC (2004):
1.
Issue: Bipartisan Campaign Reform Act (BCRA): enacted to address developments since Buckley v. Valeo: increased importance of soft money, proliferation of issue ads, and findings of Senate investigation into campaign practices related to 1996 federal elections. 
2.
Opinion on Title I (prohibitions on use of soft money by parties): 
a.
FECA – contributions (“hard money”) must be made w/ funds that are subject to disclosure reqs and source and amount limits.  Permissible uses of “soft money” expanded, such that fed candidates were able to use money as they wanted.
b.
BRCA Title I prohibits nat’l party committees from having anything to do w/ soft money.
c.
Restrictions on expenditures are subject to closer scrutiny than limits on contributions.  Contribution limits impose serious burdens on free speech only if they are so low as to prevent candidates and political committees from amassing resources necessary for effective advocacy.  
d.
This is still a contribution restriction, despite its application on the demand side.

e.
Govn’t defends the ban as necessary to prevent actual and apparent corruption.

f.
Q is whether large soft-money contributions to nat’l party committees have a corrupting influence or give rise to appearance of corruption?  Common sense and ample record confirm Cong’s belief that they do.
3.
Opinion on Title II (control of issue advocacy / electioneering comms by corps and unions): 
a.
Buckley’s construction of FECA’s reqs created statutory line separating “express advocacy” from “issue advocacy,” though they now seem functionally identical.
b.
BRCA now regulates electioneering communications generally, w/ no distinction b/tw the two, which is permissible b/c the line was one of statutory interpretation, not const command.
c.
No 1st Amd. barrier b/tw express advocacy and issue advocacy.
VII. 
Congressional Power: Section 5 of the Voting Rights Act
A.
South Carolina v. Katzenbach (1966)

1.
Issue: SC seeks provisions of VRA of 1965 invalidated as unconst under 15th.
2.
Holding: Provisions are an appropriate means of carrying out Cong’s const responsibilities under the 15th Amd and are consonant w/ other provisions of Const.

3.
Reasoning:



a.
VRA was designed to banish blight of racial discrimination in voting.
b.
Cong felt confronted by insidious and pervasive evil which had been perpetuated through unremitting defiance of Const, and realized that unsuccessful remedies prescribed in past need to be replaced in order to satisfy commands of 15th Amd.

c.
Sec 4 – suspension of literacy tests and similar voting qualifications for five years from last occurrence of substantial voting discrimination.

d.
Sec 5 – suspension of all new voting regs pending review by fed authorities to determine whether use would perpetuate discrimination.  Covered jurisdictions:
i.
Any area that maintained a test/device as of 11/1/64, and less than 50% of voting age pop was registered.

e.
Has Cong overstepped 15th Amd power?  As against reserved powers of States, Cong may use any rational means to effectuate const prohibition of racial discrimination in voting.
f.
P says only judiciary can strike down state statutes and procedures; Cong cannot exercise this authority in derogation of court’s role.  But Amd. contemplates Cong creating and enforcing prohibitions of 15th Amd w/ appropriate legislation.
g.
Test to determine whether Cong appropriately exercised power appropriately: whether end is legitimate, and means appropriate and adapted toward that end.
  

4.
Notes:
a.
Most of VRA was passed under Sec 2 of 15th, but 4(e), providing that no one who had completed 6th grade in public school could be denied vote b/c of inability to read/write English, was passed under Sec 5 of 14th, and approved in Katzenbach v. Morgan (1966).
b.
VRA amended in 1970 to ban all literacy tests; upheld in OR v. Mitchell (1970).

c.
City of Boerne v. Flores (1997) – Religious Freedom Restoration Act enacted in response to decision in Employment Division v. Smith, holding that free exercise clause does not prohibit denial of unemployment benefits to those fired for using peyote. RFRA held to be beyond Sec 5 powers (remedial, not substantive).
VIII. 
Vote Dilution and Substantive Claims:
A.
Constitutional Doctrine:
1.
Even once franchise was extended on fair terms, political majorities could leverage political power into a system in which political power of minorities was diluted.
a.
First generation of litigation focused on access to and conditions on franchise.
b.
Second generation focused on institutional structures through which individual votes were aggregated.
c.
Problem: how to design political institutions that both reflect right of “the people” to be self-governing and that also ensure appropriate integration of and respect for interests of political minorities.


2.
Defining Harm: pre-1982 Amds to VRA: 
a.
Whitcomb v. Chavis (1971):
i.
Issue: Validity of multi-member election dist. of county in IN.  W/ single-member districting, ghetto area would elect 3 to house and 1 to senate, but under multi-member district, votes are cancelled out by contrary groups.
ii.
Holding: Mere fact that one interest group or another has found itself outvoted and w/o legislative seats of its own provides no basis for invoking const remedies where, as here, there is no indication that they are being denied access to political system.

iii.
Reasoning:

I.
Lucas v. CO Gen. Assembly / Reynolds v. Sims: multi-member district has undesirable features, but are not unconst under EP.
II.
P has burden of proving that multi-member districts dilute or cancel voting strength of racial or political elements.
III.
Real-life impact of multi-member districts on individual voting power has not been sufficiently demonstrated to warrant departure from prior cases.
IV.
No evidence that any vote on legislation would turn out differently.  No evidence this is purposeful discrimination. Evidence that ghetto candidates were not elected or put on party ballots is not probative.




b.
White v. Regester (1973):
i.
Issue: Were multi-member districts properly found invidiously discriminatory against cognizable racial/ethnic groups in these counties?
ii.
Holding: P must show that political processes leading to nomination and election were not equally open to participation by group in Q, that its members had less opportunity than others in community to participate in political processes and to elect legislators of their choice.

iii.
Reasoning:

I.
Not per se unconst, or unconst when used w/ single-member dist.
II.
Unconst only when used to cancel out or minimize voting strength of racial groups.
III.
Evidence:

A.
History of official discrimination

B.
Rule requiring majority for spot in primary
C.
Only two blacks in TX house since Reconstruction and only two on board of Dem Party
D.
Racist campaign techniques.





iv.
Notes:
I.
In Whitcomb, SC is concerned w/ line b/tw ordinary interest-group struggles in political process and w/ improper dilution of voting power of racial or political minorities.
II.
Fifth Cir’s panoply of factors: where minority can demonstrate lack of access to process of slating candidates, unresponsiveness of legislators to their interests, tenuous state policy underlying preference for multi-member or at-large districting, or that existence of past discrimination in general precludes effective participation in election system, a case is made.
III.
Q as to whether discriminatory purpose is necessary or if discriminatory effects are sufficient.



3.
Rise of the Intent Req: City of Mobile v. Bolden (1980):
a.
Issue: Does Mobile’s at-large system of municipal elections violate rights of black voters in contravention of fed statutory or con law?
b.
Holding: Action by state that is racially neutral on its face violates 15th only if motivated by a discriminatory purpose – Gomillion.  Here, 15th has not been denied or abridged – it does not guarantee right to have black elected.
c.
Reasoning:

i.
Multi-member districts are not discriminatory per se, but may be if used invidiously to minimize or cancel out voting potential of minorities.

I.
Regester is only time where this has been found unconst.
II.
DC had found that no black had ever been elected to City Council and that Council was unresponsive to needs of black constituents.
III.
But, no hindrance to black voting or running.
IV.
No proof of 14th violation.
ii.
Dissent’s view of proportional representation is interesting political theory, but it’s not 14th Amd law.



d.
Blackmun’s Concurrence:
i.
Assuming that proof of intent is required, inclined to agree w/ dissent that findings amply support finding of purposeful discrimination.
ii.
But, relief afforded by DC (changing form of govn’t) wasn’t w/in sound exercise of judicial discretion.  Alternative remedies are available.



e.
Stevens’ Concurrence:




i.
Two categories of vote dilution:
I.
State action that inhibits individual’s right to vote.
II.
State action that affects the political strength of various groups.




ii.
Should use Gomillon test for all things that dilute strength of one group:





I.
Is system “uncouth,”





II.
Does it have a significant impact on a minority group,
III.
Unsupported by neutral justification and thus either entirely irrational or entirely motivated by discrimination.
f.
Dissents: Discriminatory impact is sufficient; even if intent must be shown, Ps have met their burden.



g.
Note: Stevens is decisive vote, and takes different approach to political rights:
i.
EP must apply same way to all claims that voting power has been diluted.
ii.
Adverse impact alone cannot establish const violation.
iii.
Don’t focus on subjective motivations of decision-makers.
iv.
Focus on whether political decision:

I.
Is consistent w/ traditional practices,

II.
Is supporting by any neutral justification,

III.
Has an adverse impact on identifiable group.
B.
Congressional Power to Respond
1.
1982 Amds to Sec 2 of VRA: designed to restore legal std applicable pre-Bolden, where Ps could prevail by showing that challenged law/procedure, in total circumstances of local electoral process, had result of denying racial or language minority an equal chance to participate in electoral process.  Results test under which it was not necessary to show that challenged law/procedure was designed or maintained for discriminatory purposes.
a.
(a): No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied in a manner which results in denial or abridgment of the right of any citizen to vote on account of race or color.
b.
(b): A violation of (a) is established if, based on totality of circumstances, it is shown that political processes leading to nomination or election are not equally open to participation by members of a class of citizens protected by subsection (a) in that its member have less opportunity than other members of the electorate to participate in political process and to elect representatives of their choice.  Extent to which members of protected class have been elected is one circumstance which may be considered: provided, that nothing in this section established right to have members of protected class elected in numbers equal to their proportion in pop.
c.
7 factors by which to show discriminatory results:

i.
Extent of any history of official discrimination in voting, registering, etc.

ii.
Extent to which voting is racially polarized,
iii.
Extent to which system uses large districts, majority voting reqs, anti-single shot provisions, anything increasing opportunity to discriminate,
iv.
If there is slating process, whether minorities have been denied access,
v.
Extent to which minorities bear effects of discrimination in education, MENT and health, 
vi.
Whether campaigns have been characterized by overt or subtle racial appeals,
vii.
Extent to which members of minority group have been elected.



d.
Pre-1982 amds, section 5 received all the litigation.
e.
Sec 2 is of questionable constitutionality – where does Congress get power to overturn SC decision and invalidate state laws not proven to be motivated by discriminatory purpose?

C.
Legal inquiry into voting results: discriminatory purpose test from Washington v. Davis and applied to vote dilution claims w/ City of Mobile v. Bolden threw obstacle in path of minority Ps.  W/ 1982 VRA Amds, however, majority of litigation has centered around Sec 2, which rejected req of proving discriminatory purpose.

1.
Judicial Modulation of Sec 2’s “Results” Std: Thornburg v. Gingles (1986):
a.
Issue: NC’s redistricting plan contained both single- and multi-member districts, and blacks claimed that multi-member districts could be disaggregated to create single-member districts w/ effective black voting majorities.
b.
Holding: Rejection of intent test in any form.  Legal concept of racially polarized voting, as it related to claims of vote dilution, refers only to correlation b/tw race of voters and selection of certain candidates. Ps need not prove causation or intent to make PF case of racial bloc voting and Ds may not rebut that case w/ evidence of causation or intent.
c.
Reasoning: 
i.
DC had applied “totality of circumstances” test, looking primarily at Senate Report factors.  
ii.
Essence of Sec 2 claim is that certain electoral law, practice, or structure interacts w/ social and historical conditions to cause inequality in opportunities enjoyed by minority voters to elect their preferred reps.  
iii.
Multi-member districts are particularly suspect, but in order to show that such districts impede ability of minority, minority group must show that: 
I.
It is sufficiently large and geographically compact to constitute a majority in a single member district; 
II.
It is politically cohesive; 
III.
White majority votes sufficiently as a bloc to enable it usually to defeat minority’s preferred candidate (show historical pattern).
iv.
For Sec 2, legal concept of racially polarized voting incorporates neither causation nor intent, but simply means that race of voters correlates w/ selection of a certain candidate.  
I.
No need that voting pattern be “caused by” race.  
II.
Doesn’t even have to be primarily correlated w/ race – could be other socioeconomic factors, which in turn are influenced by race.
v.
Under Sec 2, it is status of candidate as chosen rep of a particular group, not race of that candidate, that is important.



2.
Reemergence of “Totality of the Circumstances”: Johnson v. DeGrandy (1994):
a.
Issue: Vote dilution claimed b/c new plan fragments minority communities and dilutes voting strength of Hispanics.  Whether, even w/ all three Gingles conditions satisfied, totality of circumstances support finding of vote dilution when Hispanics can be expected to elect their chosen reps in substantial proportion to their percentage of the area’s pop?
b.
Holding: Failure to maximize cannot be measure of Sec 2, but Sec 2 cannot simply demand sheer proportionality.  Must continue to look at totality of the circumstances.
c.
Reasoning: Gingles provided structure to Sec 2’s totality test, identifying 3 preconditions as generally necessary to prove a Sec 2 claim, but declining to hold these sufficient in combination.  B/c this scheme features majority/minority districts in substantial proportion to minority’s share of voting age pop (i.e., affirmative defense), court must look to whether totality of facts shows that new scheme would deny equal political opportunity.  

D.
Law and Politics: Georgia v. Ashcroft (2003): backing away from Gingles?
1.
Issue: Should GA’s redistricting plan have been pre-cleared under Sec 5 of VRA?  Goal was maintenance of current majority-minority districts while attempting to increase Dem strength.  Seems to, but US says it unlawfully reduced ability of black voters in 3 dists.
2.
Holding: DC didn’t consider all relevant factors – need to look at all districts, more than comparative ability of black voters in majority-minority districts to elect a candidate of their choice.  Increase in districts w/ substantial minority of black voters is important factor in retrogression inquiry. Unlikely there is retrogression, given totality.
3.
Reasoning:
a.
GA argues that plan should be pre-cleared under Sec 5 if plan would satisfy Sec 2.  But, instead of showing that plan in non-dilutive under Sec 2, GA must show that plan is non-retrogressive under Sec 5.
b.
Analysis of retrogression involves examining state as a whole; while diminution of minority group’s effectiveness in 1 or 2 districts may be sufficient to show a violation of Sec 5, it is only sufficient if covered jurisdiction cannot show that gains in plan as a whole offset loss in a particular district.  
i.
No single stat to be examined – look to ability of minority to elect their candidate, extent of minority group’s opportunity to participate, and feasibility of creating a non-retrogressive plan.
c.
Sec 5 leaves room for state to use influence or coalition districts, or to just stick w/ sheer majority districts.
IX. 
Redistricting and Representation:
A.
Partisan Gerrymandering:

1.
Gaffney v. Cummings (1973):
a.
Issue: Whether pop variations among election dists provided by reapportionment plan made out PF case of invidious discrimination under EPC, and whether an otherwise acceptable reapportionment plan is const vulnerable where its purpose is to provide districts that would achieve “political fairness” b/tw parties.
b.
Holding: Deviations in pop among districts fall w/in permissible limits and thus plan does not violate one-person-one-vote.
c.
Reasoning: Plan does not violate 14th b/c it attempts to reflect relative strength of parties in locating and defining election districts.  Essence of redistricting is to produce a different – more politically “fair” – result than would be reached by elections at large.  Working w/ both census and political data is appropriate.


2.
Karcher v. Daggett (1983):

a.
Holding: Any unjustified departure from exact equi-populational redistricting would doom a cong election plan, even if disparity in district size was less than margin of error of census enumeration.
b.
Concurrence: 
i.
Judicial preoccupation w/ goal of pop equality is inadequate method of judging const of apportionment plan – obvious gerrymander would not be immune from attack simply b/c it comes closer to perfect pop equality than every competing plan.  
ii.
Should also look to whether plan has significant adverse impact on an identifiable political group, has objective indicia of irregularity (uncouth), and, if those are shown, whether state is able to produce convincing evidence that plan serves neutral, legit, interests of community as a whole.


3.
Davis v. Bandemer (1986): first recognition of claim for unconst partisan dilution.
a.
Issue: Having held that political gerrymandering claim is justiciable, Q is whether DC erred in holding that appellees had alleged and proven violation of EPC?
b.
Holding: Need to prove both intentional discrimination against identifiable political group and actual discriminatory effect on that group.  Facts show this intentional discrimination.
c.
Reasoning:  
i.
A group’s electoral power is not unconst diminished by simple fact of an apportionment scheme that makes winning elections more difficult, and a failure of proportional representation alone does not constitute impermissible discrimination under EPC.

ii.
Instead, unconst discrimination occurs only when electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on political process as a whole.  
iii.
Focus on opportunity of members to participate in party deliberations in slating and nominations, opportunity to register and vote, and thus chance to directly influence election returns and secure attention of winning candidate.  Statewide, this requires showing of continued frustration of will of majority of voters or effective denial to a minority of a fair chance to influence political process.
iv.
Can’t rely on single election, as did DC.



4.
Badham v. Eu (N.D. Cal. 1988):

a.
Issue: Republicans are receiving nearly half of vote but nowhere near half the seats; claim it’s b/c of redistricting.

b.
Holding: Under Bandemer “effects” test, must show both discrimination and discriminatory effects.  
c.
Reasoning: Here, no need to reach first prong b/c second clearly fails – there are no factual allegations regarding CA Republicans’ role in “the political process as a whole” – like interference w/ right to vote, register, etc.


5.
Vieth v. Jubelirer (2004):

a.
Issue: Reconsideration of Davis v. Bandemer, the power of judges to control political gerrymandering under EPC.
b.
Holding: No judicially discernible and manageable standards for adjudicating political gerrymandering claims have emerged since Bandemer, thus Court concludes that political gerrymandering claims are nonjusticiable.  Neither Art 1 Sec 2 or EPC provides judicially enforceable limit on political considerations that states and Cong may take into account when districting.



c.
Reasoning:

i.
Davis v. Bandemer – political gerrymander cases are justiciable b/c Court was unconvinced that there were not judicially discernible and manageable standards.  No standards articulated, however.
ii.
Application of Bandemer has been to follow plurality’s standard, which has resulted in no judicial intervention anyway.

iii.
Lower courts have been using predominant intent + discriminatory effect standard.  Vague, neither discernible or manageable.
iv.
Analysis of “fairness” standard, standing doctrine, new standard based on McD v. G burden-shifting, all rejected as unworkable.
6.
“Sweetheart” Gerrymandering and Endless Redistricting: nonaggression pact b/tw the parties, who both aim to protect incumbents and create non-competitive districts.  Problems – safe districts produce more extreme candidates leading to fractious govn’t, and voters are less educated due to less competition and this leads to less accountability.
B.
Racial gerrymandering: clear that states cannot purposefully dilute voting strength of minority groups, but when can states engage in race-conscious districting for purpose of providing minority groups w/ districts from which they could elect their preferred candidates?

1.
United Jewish Orgs of Williamsburgh v. Carey (1977):
a.
Issue: Sec 5 of VRA prohibits state or political subdivision covered by Sec 4 from implementing a reapportionment unless it has obtained declaratory judgment from DC-DC or AG that plan does not have purpose and won’t have effect of denying / abridging right to vote based on race.  Does use of racial criteria by NY in attempt to comply violated 14th/15th?
b.
Holding: No doubt that NY used race in purposeful manner, but plan represented no stigma w/ respect to any race; no discrimination violative of 14th nor abridgment violated of 15th.


c.
Reasoning:

i.
New plan did not change number of districts w/ nonwhite majorities, but did change size of majorities in most districts.  Split Hassidic community, which had been in one district, into two, thus they claim dilution.
ii.
No fencing out of white pop from participation in political processes and plan did not minimize or unfairly cancel out white voting strength.
iii.
Even if black candidate is more likely to get elected, individual voter w/ nonwhite majority has no const complaint merely b/c his candidate has lost and his district is represented by someone for whom he didn’t vote.


2.
Shaw v. Reno (1993):
a.
Issue: Meaning of const “right” to vote and propriety of race-based state legislation designed to benefit members of historically disadvantaged racial minority groups.  (On MTD.)
b.
Holding: P challenging reapportionment statute under EPC may state a claim by alleging that legislation, though race-neutral on its face, rationally cannot be understood as anything other than an effort to separate voters into different districts on the basis of race, and that the separation lacks sufficient justification.  
i.
Not holding, however, that intentional creation of majority-minority districts, w/o more, always gives rise to EPC claim.
c.
Reasoning: 
i.
NC’s black pop is dispersed, Assembly proposed plan to make a black district, AG filed objection under Sec 5, specifically objecting to configuration of boundary.  
ii.
Asking for close scrutiny b/c race is only explanation, like in Gomillion.  But, redistricting plans always have to be aware of race, like econ status, political persuasion, etc. Difficulty in proving unconst racial discrimination.  But, reapportionment is area where appearances matter.
d.
Concurrence: Only two types of voting issues present problems: outright denial of right to vote or intentional diminishing of group’s influence.  Neither appear here.




e.
Notes: 
i.
Pivotal role of O’Connor: not once in ‘90s did she cast dissenting vote in EP case, despite numerous 5-4 decisions.
ii.
Like Baker v. Carr in that it recognized new type of EP claim, but neither resolved Q of whether scheme violated Const nor set out any real detail of the elements of new cause of action.  Many decisions in this area, however, b/c claims under Sec 5 must be brought in front of 3-judge DCs and then bypass CoA, going directly to SC.  Precludes “percolation.”


3.
Notes on Political and Technological Contexts of Post-1990 Redistricting:
a.
Shaw could be seen as backlash against post-1990 redistricting that both created greater #s of majority-black and Hispanic and more irregularly shaped districts.
b.
Bush v. Vera – struck down very irregularly shaped districts in TX, drawn to make majority-minority districts and to maintain incumbencies.
c.
Tradeoffs b/tw descriptive and substantive representation.



4.
Notes on Nature of Const Harm and its Relationship to the Q of Standing:
a.
Traditional right-to-vote cases: harm to individual voters denied the right to vote.
b.
Traditional vote-dilution cases: harm to group of voters whose power was diluted.
c.
Shaw claim: who is being harmed?  
i.
Perhaps “expressive harms” – Bush v. Vera – resulting from ideas expressed through govn’t action, rather than from more tangible or material consequences the action brings about.
ii.
Shaw rests on principle that, when govn’t appears to use race in redistricting context in a way that subordinates all other relevant values, state has impermissibly endorsed too dominant a role for race.
iii.
Could, however, analogize this to Brown, like race-based districting in voting arena.  Also like Loving v. VA, i.e., while individuals do not have a const protected right to vote in any particular juris, they do have a const protected interest in not having lines drawn deliberately and determinatively based on race.



d.
Shaw – no Ps lived in 1st Dist and only 2 of 5 lived in 12th.
i.
But, US v. Hays (1995) overturned invalidation of LA’s redistricting b/c none of Ps lived in majority-black district they were challenging, thus lacking particularized injury in fact.  
ii.
Shaw v. Hunt (1996) – dismissed b/c no Ps lived in NC’s black districts.
e.
Odd standing issues b/c in Gomillion, claim was brought by minority voters excluded, which would seem to be analogous to whites challenging in Shaw cases.


5.
Notes on the Substantive Elements of a Shaw Claim: Miller v. Johnson (1995):
a.
Shape is relevant not b/c bizarreness is necessary element of const wrong or threshold req of proof, but b/c it may be persuasive circumstantial evidence that race for its own sake, and not other districting principles, was legislature’s dominant and controlling rationale in drawing district lines.
b.
Strict scrutiny is triggered when race has served as “predominant” factor in drawing district lines, which may be shown by bizarreness or any other proof.
c.
In strict scrutiny review, so far, courts have treated compliance w/ Sec 2 and Sec 5 as sole “compelling state interests” that enable districts to survive strict scrutiny.  (Also then need narrow tailoring.)  Bush v. Vera endorses this somewhat.


6.
Hunt v. Cromartie (2001): Shaw II
a.
Issue: Review of DC determination that NC’s legislature used race as the “predominant factor” in drawing 12th District.
b.
Holding: DC’s findings were clearly erroneous.  No EP violation.
i.
In case where majority-minority districts are at issue and where racial identification correlates highly w/ political affiliation, the party attacking legislatively drawn boundaries must show at least that legislature could have achieved its legit political objectives in alternative ways that are comparably consistent w/ traditional districting principles.  
ii.
That party must also show that those districting alternatives would have brought about significantly greater racial balance.
c.
Reasoning:

i.
Ps have heavy burden of proof – must show at min that legislature subordinated traditional race-neutral districting principles to racial considerations.  Race must be predominant, not just a factor.
ii.
Legislature has wide scope to act w/in its sphere of interest.
iii.
DC’s finding that race, not politics, was predominant rests on 3 findings:

I.
Shape, splitting towns and counties, and high Af-Am voting pop.

II.
But, these are inadequate b/c:
A.
DC relied on evidence of voting party registration, not voting behavior; registration evidence is inadequate.
B.
Testimony of experts and statements of state senators are insufficient to find that race was predominant factor.
C.
Evidence on voting behavior tends to refute DC’s holding.
iv.
Legislature, by placing reliable Dem precincts w/in district w/o regard to race may end up w/ heavily minority district for political reasons.
v.
No need to provide compelling state interest b/c held that race wasn’t predominant factor.
X. 
Other Democratic Forms of Governance: 
A.     
Direct Democracy: Madisonian distinction b/tw direct democracy and republic


1.
Pacific State Telephone & Telegraph v. OR (1912):

a.
Facts: OR added initiative and referenda systems to state Const.



b.
Issue: Can citizens pass law taxing certain corps?
c.
Holding: Enforcement of republican form of govn’t clause (“Guarantee Clause”) belongs to political department, not judiciary.  Not w/in jurisdiction of Court.
d.
Notes: State/fed courts have struck down results of many initiatives/referenda on fed const grounds, but have not readdressed Q of whether very process of lawmaking through these means is const.


2.
Note on Money and the Initiative Process: 

a.
Meyer v. Grant (1988): unconst under 1st to use paid signature gatherers in initiative process.

b.
First Nat’l Bank of Boston v. Belotti (1978): corps have same 1st rights as voters to engage in political campaigning, except where measure can affect corp property, business, or assets.

c.
Given money spent, direct lawmaking process is at least as driven by special interests as ordinary lawmaking, and image of direct lawmaking as a means for citizen control over special-interest captured legislatures is an illusion.
d.
But, direct democracy is good means to counter legislative entrenchment, especially in areas like campaign finance, w/ perverse incentives.


B.
Popular Lawmaking and Unpopular Groups:



1.
Hunter v. Erickson (1968):

a.
Facts: Akron amended city charter by majority vote on issue that had been put on ballot w/ 10% of citizens’ signatures.
b.
Issue: Whether Akron has denied black citizen of EP by amending city charter to prevent city council from implementing any ordinance dealing w/ racial, religious, or ancestral discrimination in housing w/o approval of majority of voters.
c.
Holding: This is explicit racial classification treating racial housing matters differently then other housing or racial matters.
d.
Reasoning: Amd places special burdens on racial group w/in govn’t process, no different than denying them vote on an equal basis w/ others.  Racial burdens are const suspect, so need compelling justification, of which there is none.



e.
Notes:

i.
City of Mobile v. Bolden (1980): strict scrutiny can be triggered by either use of racial classification in providing state benefit, or state impairment of fundamental right of citizenship.  This was of first variety, but Court has to stretch; this law only shows disparate impact, which in contemporary analysis would not be sufficient.
ii.
Whether relevant provision says so or not, any substantive issue dealt w/ constitutionally is necessarily an issue that can no longer be addressed in ordinary political process, i.e. abortion.

iii.
Need to distinguish b/tw restructuring making it more difficult for one side to achieve success on an issue and restructuring making it more difficult for relevant group to participate in political process.  This is an issue case.
iv.
Crawford v. Board of Ed (1982): bit of reversal; Court upheld initiative that forbade state courts from ordering busing to achieve desegregation unless fed court would do so to remedy EP violation, b/c proposition doesn’t distort political process for racial reasons not allocate govn’t / judicial power on basis of discriminatory principle.
v.
WA v. Seattle Sch. Dist. (1982): struck down initiative that prohibited school board from requiring any student to attend a school other than one nearest to his home; relied on Hunter – state action that explicitly uses racial nature of decision to determine decision-making process places special burden on racial minorities w/in the govn’t process.


2.
Evans v. Romer (CO 1994):

a.
Issue: Is state const amd, passed by 53% of voters, to grant no protected status based on homosexual orientation, const?
b.
Holding: State, charged w/ serving will of people, cannot have any legit interest in preventing one side of controversial debate from pressing its case before govn’t bodies simply b/c it would prefer to avoid political controversy.



c.
Reasoning:

i.
EPC protects fundamental right to participate equally in political process, and any legislation or state const amd which infringes on this right by fencing out independently identifiable class of person must be subject to strict scrutiny, upheld only if necessary to promote a compelling state interest, in least restrictive manner possible.
ii.
Asserted interest 1 – allowing people to establish public social and moral norms.  But, no authority for idea that promotion of public morality is a compelling govn’t interest (though it may be substantial).
I.
Prohibitions on discrimination do not imply endorsement of any particular sexual orientation, but simply that discrimination is not an appropriate way of advancing moral beliefs.
iii.
Asserted interest 2 – preventing govn’t from supporting political objectives of special interest group.  But, state exists for very purpose of implementing political objectives of the governed, so long as that can be done consistently w/ Const.
iv.
Asserted interest 3 – deterrence of factionalism by ensuring that decisions regarding this issue are made at highest level of govn’t.  But, political debate, even if characterized as factionalism is not an evil in which state has legit interest in deterring, but is the foundation of democracy.



d.
Notes:

i.
US-SC reached same decision on different grounds, not mentioning any right to participate in political process, instead holding that Amd violated rational basis scrutiny of conventional EP analysis.

ii.
Courts have treated w/ uncertainty initiatives/referenda that appear both to be intended to place barriers on minority demands on the political process and to operate by restricting only operation of majoritarian processes.

iii.
Scalia – such initiatives serve as healthy antidotes to ability of highly motivated, self-interested minorities to leverage their political strength either in local governance or in the legislative process.



3.
Note on Improving the Processes of Direct Lawmaking: 

a.
Single-subject rule: initiatives cannot combine issues; encourages legislative action as a response to specific failings, and discourages logrolling strategy to appeal to different interest groups.
b.
Pre-ballot review by courts or agencies to address misleading/confusing language.
c.
Provision of informational pamphlet pre-vote.

C.
Popular Lawmaking and Problems of Entrenchment:



1.
US Term Limits v. Thornton (1995):

a.
Issue: Challenge to AR state const amd. that prohibits name of eligible candidate for Cong from appearing on ballot if candidate has already served 3 terms.
i.
Does Const forbid states from adding to/altering qualifications specifically enumerated in Const?

ii.
If so, does it matter that this is technically a ballot access restriction rather than an outright disqualification?

c.
Holding: Restriction is contrary to fundamental principle of rep democracy that people should choose whom they please to govern them.  Allowing individual states to adopt their own qualifications for cong service would be inconsistent w/ Framers’ vision of uniform nat’l legislature – if qualifications set forth in text of Const are to be changed, it must be by amd. Violates Qualifications Clause, Art I.



d.
Reasoning:

i.
Problems: nat’l legislature should be open to all people of merit; part of sovereignty is right to vote for whom they wish; right to choose reps belongs to people, not states.
ii.
Allowing states to add qualifications would undermine uniformity and nat’l character that Framers envisioned.

iii.
Term limits have both good and bad qualities, and it is not role of courts to determine which are greater, but w/ regard to cong service, term limits would effect fundamental change on const framework, and such change must come through amd to Const, not by states.
iv.
Distinction b/tw permissible state reg of conditions candidate must meet to get onto ballot and unconst imposition of new conditions of officeholding.




e.
Notes:

i.
Correlation b/tw adoption of term limits and existence of state const mechanism for bypassing legislature is nearly perfect.  Shows that legislature is not willing to make these reforms that people clearly want.

ii.
Thornton might be thought to apply only to state efforts to regulate fed reps, but ND-CA used it to strike down term limits on state legislators.



2.
Cook v. Gralike (2001):

a.
Facts: MO Amd has three parts: prints on all ballots whether incumbent senator/rep voted for term limits, whether non-incumbent senator/rep pledged to support term limits, and that Sec of State will oversee this demarcation.
b.
Issue: Constitutionality of MO Amd to state const designed to lead to adoption of fed Congressional Term Limits Amd.
c.
Holding: MO says this is “manner” reg, but that is incorrect – Elections Clause is a grant of authority to issue procedural regs, not source of power to dictate electoral outcomes, favor/disfavor class of candidates, or evade const restraints.

d.
Reasoning: States only have control over TPM of fed elections derived from Elections Clause, Art I; nothing further can be derived from 10th.
D.
Alternative Voting Systems: choice b/tw majoritarian and PR system is often choice b/tw strong/stable or representative govn’t.


1.
Majoritarian Systems: first past the post; second ballot (runoff system); instant run-off.
2.
Proportional Rep Systems: focuses on parties, not candidates; districts much larger.
a.
List-PR – voters vote for party, which puts out list of candidates; parties then receive seats in proportion to votes.  
i.
Closed list – parties decide in which order to list candidates, and voters vote for party list as presented, then seats are distributed top down.

ii.
Open list – allows voters to vote for party or specific candidate; voters receive as many votes as there are seats to fill, and can allocate them as they choose.  Form of cumulative voting.
b.
Two-Vote System of PR – one vote for party, one for candidate.
3.
Cumulative Voting: discussed in US to address problem of racial and ethnic under-representation.  Each voter given as many votes as there are seats to fill, may distribute them as they choose.  Reflects intensity of preferences, avoids racially defined districts.

a.
Dillard v. Chiton Co. Bd. of Ed. (M.D. Ala. 1988): CV as a remedy 

i.
Facts: Black Ps claim at-large system to elect Co. Comm’n violates Sec 2.
ii.
Issue: Whether settlement proposed by parties, incorporating cumulative voting for elections, is acceptable under Sec 2?  
iii.
Holding: Approval of CV, despite fact that threshold of exclusion still exceeds black pop, but totality of circumstances suggests approval.


iv.
Reasoning:

I.
Whether this is acceptable depends on whether, under settlement, black voters have potential to elect reps of their choice, even in face of extreme polarized voting.

II.
Threshold of exclusion – percentage of vote that will guarantee the winning of a seat even under most unfavorable circumstances, i.e., assuming only as many majority-supported candidates as seats to fill, and assuming no cross-over voting.
III.
Threshold in majority-vote system is 50%, but in CV, it is 1 / (1 + # of seats).

IV.
Court must also, as per Gingles, engage in “searching practical evaluation of past and present reality.”

4.
Preference Voting or Single-Transferable Vote: 
a.
Allows voters to vote for individual candidates yet bring about more proportional representation; allows voter to choose b/tw candidates on personal as well as party grounds, and his choice overrides that of any party org.
b.
Advantages: well-suited to non-partisan setting; enhances proportionate representation of minority interests; appears likely to perform as well as CV.

c.
How it works:


i.
Uses multi-member or at-large elections

ii.
Instead of allowing voters to cumulate votes behind one candidate, STV provides preference voting system, where voter casts one ballot but can rank candidates to reflect preferences among them.

iii.
Allows votes that would be wasted to be transferred to another candidate.

iv.
Benefits minorities, even w/ strong majority opposition; in 5-seat jurisdiction, candidate w/ 1/6 of vote can win a seat.



d.
Outcomes:





i.
Representation of minority groups in proportion to their numbers.





ii.
Representation of greatest diversity of viewpoints.





iii.
More competitive elections.





iv.
Creation of cross-racial alliances.

5.
Election by Lottery – leading theorists of republican govn’t believed lot was the most democratic selection method; ensures rotation and widespread political participation.
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