TEST TAKING TIPS

1. Don’t forget to mention cases and rules

a. If you can mention cases from other parts of the reading, even better.

2. Read the facts of the case very carefully

3. Take a look at the bigger picture—not just what would happen in this case, but also what may happen in future cases.

a. When there are arguments on both sides, look at underlying policies to see how it guides our interpretation.

b. Shift focus from front-end to back-end. 

i. We analyzed the end state (injunctive relief) to examine the beginning state

c. Consider the backstop of every argument—where the argument is extended to such a point that it becomes untenable.
4. If you see something on the exam that you are uncertain about, or that gives you pause, WRITE IT DOWN.

5. If your answer to a yes/no question, and you answer no, you may want to mention an alternative claim.

BIG IDEAS
I. Efficiency v. Equity
II. Rules are sufficiently flexible to accommodate procedural variation. Gives parties flexibility to seek resolution on the merits. 
III. Idea of transactional completion, or repose.
IV. Exclusive v. illustrative lists

a. SMU, 8c, 9b, 8

V. Adversarial Legalism: We trust processes w/ certain indices of justice. We tolerate a large range of outcomes so long as the process is right.

a. Elements:

i. Transparency

ii. Driven by self-interest

iii. Procedural regularity

iv. Overseen by a neutral party

b. Pressure on Adversarial Model

i. Mass society and need for administrative expediency

1. class actions

2. expansion of preclusion doctrine

3. judge-made law

ii. Growing concern for efficiency (funnel)

1. e.g., pleading

2. thank about it in terms of attentiveness to costs to system

iii. Administrative
 capabilities of judicial system

1. can courts really handle something that will never be tried? Are the courts the best way to handle cases like AmChem?

Basic Model of Dispute Resolution We’ve Inhereted from Common Law

1. bipolar

2. retrospective
3. right/remedy interdependent
4. self-contained episode
5. party initiated and controlled 
The increasingly complex system is ever more unable to respond to problems under the model we’ve inherited.

How do we deal with this? Move disputes out of public resolution system and into mediation? 

· As more wealthy parties do this, there is less pressure to maintain a quality public litigation system.

· To the extent we move conflicts out the system, we lose the flexibility of legal systems.

DUE PROCESS
MATHEWS TEST: 3 Factor Balancing Test
1. Private interest that will be affected by the official action 

a. What is the effect of the deprivation?

b. Must be measured with reference to case history:

i. Life is the greatest possible interest

ii. Goldberg: welfare

iii. Mathews: social security

iv. Fuentes, Mitchell: appliances

v. Di-Chem: frozen bank account

vi. Doehr: attachment on real estate

vii. Van Harken: parking ticket ($100)

2. Risk of erroneous deprivation and probable value of additional safeguards

a. Look specifically at the deprivation procedure. Does it have deterrence against wrongful deprivations?
i. Judge

ii. Bond

iii. Notice—Specific allegations requirement
iv. Hearing (timely)

v. Representation

vi. Post-deprivation remedies

b. Are there any incentives towards using the law in a bad-faith way?
i. Is there any prior interest in the property? (i.e., did they own it?)

ii. Is there proof that property owner was planning on getting rid of his property? (i.e., selling it before it’s confiscated?)

c. Private interest (higher risk of error) v. public interest (lower risk of error)

3. Interest of the Government 
a. Exigency

i. Arrest warrants, floods

b. State’s interests are highest when they’re acting on their own behalf

c. Cost of additional process

1. GOLDBERG v. KELLEY (1969)
a. Termination of welfare benefits requires notice and hearing.

2. FUENTES V. SHEVIN (1972)
a. Individuals fell behind on payment for goods. Sellers had goods seized under writs of replevin. (Partial ownership of property)(Ps are poor) In another case, Rosa Washington’s son’s possessions were seized under a writ of replevin by her ex-husband.
b. Replevin of appliances requires notice and a hearing.

c. White, dissent: “All of this is not worth the candle.” You’re building an edifice that makes no economic sense.

3. MITCHELL V. GRANT (1974)
a. Payments for fridge, stereo, and washing machine. Grant had possessions sequestered. 
b. White: notice and hearing unnecessary where there are sufficient safeguards (LA Law: affidavit, bond, judge, immediate hearing, post-dep damages.)
4. NORTH GEORGIA FINISHING, INC. v. DI-CHEM, INC. (1975)
a. N. GA Finishing sued Di-Chem claiming that Di-Chem owed more than $51,000 for goods purchased from N.GA Finishing. Clerk ordered writ of garnishment, which froze Di-Chem’s bank account.
b. Seizure impermissible b/c requirements are mere conclusory allegations. (GA Law: no notice or prior hearing, clerk-issued writ, no bond, no affidavit, no judge, no prompt post-dep hearing)

5. MATHEWS v. ELDRIDGE (1976)
a. Social security disability benefits. 
b. Introduces 3 factor balancing test.

6. CT v. DOEHR – 1st case w/ Mathews Test (1991)
a. DiGiovanni submitted application b/c of charges he filed for assault and battery, attachment on Doehr’s home. The suit in no way involved Doehr’s property and DiGiovanni had no interest in any of Doehr’s property.
b. P had no interest in Doehr’s real estate, so insufficient to counterbalance substantial private interest and risk of error.

7. VAN HARKEN v. CITY OF CHICAGO – New Cost-Benefit Analysis (1997)
a. When getting a ticket, owner of the car can either pay the fine (up to $100) or challenge the ticket in writing or in person. Very minimal trial, where judge acts as both defense and judge.

b. Mathews says the less that is at stake, other things being equal, the less due process is due.
PLEADING
2 Poles: FAIRNESS & EQUITY (for both P and D) v. EFFICIENCY
1. Rule 1: Scope and Purpose of Rules: They shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.
2. Rule 8(a)(2) General Pleading Standards. “A short and plain statement of the claim showing that the pleader is entitled to relief.”

a. CONLEY V. GIBSON (1947): construed 8(a)(2) very broadly

i. Claimant is not required to set out in detail the facts upon which he bases his claim.

ii. The only requirement for pleading is that D be on notice for risk of legal rights.

b. US v. BOARD OF HARBOR COMMISSIONERS (1977)
i. US alleged that defendants took actions which caused the oil to be discharged w/o any proof. Facts are w/in power of D’s.

ii. Plaintiffs’ complaint are not so vague and ambiguous that they are unable to frame a responsive pleading. Motion for more definite statement is ordinarily restricted to situations where a pleading suffers from “unintelligibility rather than want of detail.”

iii. Ds are lowest cost provider: they have all of the information Ps are seeking, and they probably already have lawyers on hand to answer such complaints

c. Low entry cost of litigation allows many lawsuits to get in the front door.

d. Why this differential standard, where P can have fair amt of sloppiness, but D in answer, there are immediate demands of stricter compliance? Plaintiff starts in a place where he doesn’t know much of anything

3. 8(e)(2) Pleading in the Alternative. “A party may set forth two or more statements of a claim or defense alternately or hypothetically.”

a. McCORMICK v. KOPMANN (1959)

i. McCormick was killed when a truck operated by Kopmann collided with his car. Strategic misuse of the pleading rules. By trying both parties, she was pitting both sides against ea. other, when facts of the case were w/in her power.

ii. Plaintiff had the right to go to trial on both Counts I and IV, but not both plaintiffs may be held liable.

b. Benefits/Drawbacks

i. Benefits

1. efficiency

2. cheaper than multiple litigation

3. lower risk of inconsistent judgments

ii. Drawbacks

1. opportunity for strategic abuse as in McCormick

2. Remedies

a. Threshold showing of inability of P to acquire info

b. Rule 42(b): Motion to sever trial if D is prejudice

c. Rule 11(c): Motion for sanction of meritless claims

4. Rule 12: Defenses and Objections

a. 12(e): Motion for more definite statement. If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite statement before their answer.
i. US v. Board of HARBOR COMMISSIONERS (1977)

1. D’s motion is abuse of 12(e): attempt to find more info in preparation of 12(b)(6) motion to dismiss.

b. 12(b)(6): Motion to Dismiss “Failure to state a claim upon which relief can be granted.”
i. This affirmative defense is the first safeguard against non-meritorious claims, made on grounds of law.
ii. Taking facts as P claims them, there is still no cause of action. 
iii. MITCHELL v. ARCHIBALD & KENDALL, INC. (1978)
1. Mitchell was shot in the face by burglars while parked across the street from A&K, waiting to unload delivery.
2. Ps claim isn’t supported by law: street isn’t part of the “premises” A&K is supposed to keep safe.

3. 12(b)(6) motion granted b/c P refused to amend complaint under Rule 15 to allege that “premises” included street. This was done so that the issue of whether A&K was on the premises would be dealt w/ right away in motion to dismiss, and not appeal after appeal. 
4. Motion to dismiss option helps parties figure out their chances for winning. Helps you test the undecided law, legal uncertainty.

5. Rule 9(b): Heightened Pleading for Fraud or Mistake. Requires that “circumstances constituting fraud… shall be stated with particularity.” It also provides that “malice, intent, knowledge, and other condition of mind of a person may be averred generally.”

a. Why we have 9(b): (raises barrier to entry)

i. assures D of fair notice of P’s claim (But due process should be satisfied in Rule 8, too.)

ii. grows out of desire to protect Ds from harm to reputations (they might be hurt in their future business ventures. But really, certain types of torts are worse.)

iii. In terrorem: the possibility of bringing negative value lawsuits whose value is made positive b/c of external effects that would cause def to settle for more than is just.

1. EV(P) = P x A – costs(P)

a. P: most important consideration is the probability of a plaintiff to win the case

b. A: likely award for the plaintiff

c. Costs (P): costs of litigating the case

2. (-)EV(D) = P x A + costs(D)

a. Costs(D): costs of litigating the case for the defendant

iv. For large, public companies, facts might already be available on the market

b. ROSS v. A.H. ROBINS CO. (1979)– manipulation of Rule 9(b) Dalkon Shield. Shareholders sue D pharmaceutical for fraud, alleging that corporation withheld info about toxicity of product of Dalkon Shield from shareholders. Court gave Ps final chance to replead their case.
i. This case is a perversion of 9(b) requirements b/c there is ample evidence for a fraud claim. Judge manipulated the law so that later Ps who really suffered from the Dalkon Shield defects would receive payments before Robins went bankrupt.

c. Policy reasons to expand 9(b)
i. Mounting costs of litigation

ii. Caseload crisis in lower levels of judiciary

d. CASH ENERGY, INC. v. WEINER (1991) Alleged environmental contamination of a property owned and developed by plaintiffs. (Very high costs to Ds here for environmental cleanup.)
i. Claims against individual defendants will be dismissed unless plaintiffs file an amended complaint with heightened specificity. Expands 9(b) to cases that are like fraud that potentially exact tremendous economic consequences from the defendant. Keating is almost encouraging a Mathews-style reading of the rules. ( This is eventually overturned by Supreme Court.
e. LEATHERMAN v. TARRANT COUNTY (1993): P brings 1983 (official misconduct) action against county police agency for abuse.
i. Supreme Court denies application of 9(b), upholding Conley v. Gibson’s low standard for pleading under Rule 8(a)(2).
f. SWIERKIEWICZ v. SOREMA (2002) P claimed he was discriminated in the office b/c he was an old Hungarian and his boss was young and French.
i. Supreme Court will not extend rule 9(b) (requiring more specific pleading for fraud or mistake) to other contexts. Rules are rules.
g. Temporal asymmetry of costs—costs of litigation are only an inducement to settle before you’ve spent them. Heightened pleading puts pressure on specificity, raising costs of entry, but lowering discovery costs.
THE DEFENDANT’S ANSWER

1. Litigation proceeds in the following manner:

a. Rule 3: action is commenced by filing a complaint

b. Rule 4(c): summons shall be served together with a copy of the complaint to D within 120 days.

c. Rule 12(a)(1)(A): D has 20 days within service of complaint to serve an answer.

2. D fails to answer in a timely manner

a. Rule 55(a): Default Entry: When a party…has failed to plead or otherwise defend as provided by these rules and the fact is made to appear by affidavit or otherwise, the clerk shall enter the party’s default.
b. Rule 55(b): Judgment by default

i. (1) By the clerk. When Ps claim against D is for a certain sum, clerk upon request of P shall enter judgment for that amount if D has been defaulted for failure to appear.
ii. (2) By the Court. In all other cases…judge may…

3. Setting Aside Default

a. Rule 55(c): Setting Aside Default. For good cause show the court may set aside an entry of default.

b. Rule 60(b): On motion and upon such terms as are just, the court may relieve a party from final judgment for the following reasons…
4. SHEPARD v. DARRAH (1986) Darrah filed answer late b/c of misunderstanding with his secretary, but files even later than when secretary said it was due. P moves for default. D files “notice of retention” b/c that somehow requires judgment by default to be heard by judge instead of clerk. 

a. Factors in Setting Aside Entry of Default Under 55(c) (good cause) derived from United Coin: 
i. whether the plaintiff will be prejudiced 
1. “non-merits based effect” on the decision
ii. whether the defendant has a meritorious defense; and
iii. whether culpable conduct of the defendant led to the default
1. conduct that disrupts the merits of the case—prejudice appears strategic. 
2. The underlying party might be in on it, or is at least benefiting from it
b. D spared b/c mistake was not merit-based—FRCP become a balancing test, just like in Mathews

c. Policy concern: dismissal would lead to malpractice suit, and in defense of this suit, counsel for D would allege that D would have lost anyway – this exception to attorney-client privilege is something courts want to avoid
.

5. Defenses; Forms of Denials

a. Rule 8(b): “A party shall…admit or deny the averments upon which the adverse party relies. 
i. Party w/o knowledge. If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this as the effect of a denial.
ii. Specific denials. Where defendant denies parts of a paragraph and concedes others, the defendant must so specify.

b. Rule 10(b): Separate averments shall be made in numbered paragraphs. 
c. D may suggest new defense not raised in answer only to the extent that it is warranted by test for setting aside default judgment (United Coin)
i. Prejudice to P

ii. Meritorious defense

iii. Culpable conduct
6. ZIELINSKI v. PHILADELPHIA PIERS (1956) In P. 5 of the complaint, P alleged that a forklift owned and controlled by D was carelessly managed. D denied averments in P. 5, but was not specific as to which ones, allowing P to believe that D operated and controlled forklift when in fact it did not. When fact finally surfaced, it was too late for P to substitute CCI as defendant b/c statute of limitations had run. When defendant admits and allegation of the complaint, that allegation is taken as true for purposes of the litigation whether or not it is accurate in fact.
a. P made motion “in limine” to say that certain issue will be outside dispute. Sanction for extra-meritorious factors. General Test for Prejudice is similar to deciding to enter default:
i. is there prejudice—yes, P’s statute of limitations ran to sue new defendant
ii. does the plaintiff have a plausible claim—yes 
iii. culpable conduct—D wasn’t specific in their denial of P. 5
b. equitable estoppel: applied to prevent a party from taking advantage of the statute of limitations where the plaintiff has been misled by conduct of such party
i. defendants had no right, knowing of mistake, to foster it by actions of omission

c. The REAL issue here is prejudice. We protect incompentence (P) over sleaziness (D)
7. DAVID v. CROMPTON & KNOWLES CORP (1973) David (employee of Crown Products Corp.) sued Crompton for product liability. D first didn’t “admit or deny” allegation in P.5, but wanted to change answer to say that it did not assume liabilities for the negligent design. Even if you aren’t out for advantage, if there is resulting prejudice, you will be responsible.
a. Admitting/Denying Averments. Messirow v. Duggan: Lack of admission or denial serves as a denial unless the matter is obviously one which D has knowledge or information
b. Amending Answer, Rule 15(a). Provides leave to amend an answer should be freely given when justice requires. This is to encourage decision based on the merits. Courts may deny based on undue prejudice or undue delay.
i. Prejudice b/c if D can amend answer, P can no longer sue b/c statute of limitations has expired.
c. Prejudice, but no culpability.
PARTIES AND PRECLUSION
I. Rule 13: Counterclaim and Cross-Claim
A. (a) Compulsory Counterclaim. “arise out of the same transaction or occurance that is the subject matter of the opposing party’s claim.”
1. Parties are precluded later from trying compulsory claims in subsequent litigation
2. What is “same transaction or occurance?”
B. (b) Permissive Counterclaim. Arises if counterclaim is unconnected with facts of primary claim. Independent jurisdictional grounds required. It may be brought, but no rights are waived if it is not.

II. WIGGLESWORTH v. TEAMSTERS (1975) P Wigglesworth alleged that the union and its president have violated freedom of speech. P called a press conference on day complaint was filed, accusing union of being dominated by Mafia. Defendants assert counterclaim for libel and slander, and maliciously misusing and abusing the process of law. P files motion to dismiss for lack of subject matter jurisdiction—counterclaim is a permissive one under 13(b). D claims it is 13(a).
A. If counterclaim is compulsory (13(a)), court has supplemental (pendant) jurisdiction.
B. If counterclaim is permissive (13(b)), court has no jurisdiction and counterclaim must be dismissed.
1. What does “transaction or occurrence” mean? Who knows!
2. Common Tests Used by Different Courts for Compulsoriness:
a) Common issues of law or fact
(1) Are the issues of fact and law raised by the claim and counterclaim largely the same?
b) Res judicata
(1) Would res judicata (a thing definitively settled by judicial decision) bar a subsequent suit on defendant’s claim absent the compulsory counterclaim rule?
c) Same evidence
(1) Will substantially the same evidence support or refute palitniff’s claim as well as defendant’s counterclaim?
d) Logical Relation:
(1) Is there any logical relation b/w claim and counterclaim?
3. 
Wigglesworth court uses the same evidence standard: that there be not so much an absolute identity of factual backgrounds for the two claims, but only a logical relation b/w them.

a) Contrary to court’s ruling, evidence is actually the same b/c if D wins his case, we lose case of defamation b/c defamation relies on the assertion that what D said was true or false. Court was trying to protect Wigglesworth from harassment.
PRECLUSION
There is tension between the notion of party autonomy and the idea of repose. These two issues are moving towards a sense of conclusion, towards efficiency and sense of fairness (?)

I. Claim Preclusion/ Res Judicata

A. 8(c) Affirmative defenses, e.g., res judicata
1. Res judicata: doctrine that purports to limit relitigation of matters that have (could have/ should have) already been decided

2. Intended to give winner of case a kind of repose

B. Criterion for claim preclusion as affirmative defense

1. Same parties

2. Same claim or cause of action

3. First case was resolved on the merits (through summary judgment or 12(b)(6) motion)

4. Final judgment entered

C. Exceptions

1. Change in law

2. Change in fact

a) Facts must either have come into existence since T1, or must have been undiscoverable at T1
D. MANEGO v. ORLEANS BOARD OF TRADE (1985) Manego brought suit in fed dist ct, naming the indivs and groups who denied him his building permit as defendants, claiming they had conspired to deny him his license b/c of his race. Lost. Manego filed another suit. Differed f/ previous suit: dropped Board of Selectmen as a defendant and added Board of Trade and alleged a new legal theory, antitrust violations.

1. Manego’s T2 claim is precluded against T1 parties b/c it asserts the same claim (conspiracy) but under a different legal theory (anti-trust); though certain facts are new, they were discoverable at T1.
2. Transactional Definition Test: looks like transaction or occurrence test from Wigglesworth
E. Policy Analysis

1. Benefits

a) “bill of peace” for parties over specific claim

b) preserve judicial resources

c) prevent contradictory outcomes

2. Detriments

a) limited to “mutuality of obligation”

(1) Mutuality of Obligation Doctrine: The outcome between two parties should be restricted to the two parties.

(a) This ensures symmetry in the stakes between the parties (zealousness).

b) ambiguity of “same transaction or occurance”

II. Issue Preclusion/ Collateral Estoppel

A. Though claim hasn’t been adjudicated, the issue has been. Contested concept or point of law has already been decided even if claim itself b/w these parties hasn’t been adjudicated. 

1. As opposed to claim preclusion, this is more concerned with efficiency than equity.
B. BLONDER-TONGUE V. UNIVERSITY OF ILLINOIS (1971): (Defensive collateral estoppel) Issue preclusion permitted by D as a shield against P who tried and lost issue at early litigation.

a) T1: Jones v. Smith (Jones loses)

b) T2: Jones v. Brown (Brown may use issue preclusion as a shield)

2. Criterion for using Blonder-Tongue issue preclusion:

a) P selected forum

b) P had full and fair opportunity to litigate

c) P lost on the merits

3. This encourages P to join all D parties when possible
C. PARKLANE HOSIERY v. SHORE (1979) (Offensive collateral estoppel) A party to a prior judgment may use previous judgment offensively to prevent a defendant from relitigating an issue resolved in the earlier proceeding.
a) T1: Shore v. Parklane
b) T2: SEC v. Parklane 
c) Shore wanted to collaterally estop Parklane from defending itself, since issue had already been decided.
2. Parklane doesn’t give much protection for defendants. This is a broader ruling than Blonder-Tongue b/c Parklane didn’t have the choice to pick his issue as P did in B-T. Here, C is using preclusion as a sword.
3. 4 Factors in Denying Issue Preclusion:
a) “behind the log” plaintiff: P was just waiting to see how T1 would turn out
(1) OR, if P in T2 should have been joined in T1
b) prejudice to defendant

(1) part facing preclusion didn’t have full and fair opportunity to defend itself (i.e., nothing at stake in T1)

(2) new forum presents new opportunities for defending
(a) ie, if new state had new rules or procedures

c) If previous rulings are inconsistent
d) Only T1 losers have preclusion: If you won the first time, you can’t use it against 3rd party. Every party must have their day in court—Due process.
PARTIES

I. Rule 10(a): Names of the Parties. Every claim shall include the names of the parties.

a. Why we need Rule 10(a): 
i. To allow D to respond to specific charges against them

ii. To provide a small cost of entry barrier: there is some social spotlight trained on P.
iii. To ensure proper res judicata effect

b. SMU v. WYNNE (1979) Four female lawyers wish to proceed anonymously. Allege that Ds, 2 Dallas law firms, discriminated against women in hiring summer law clerks and associates and requested injunctive relief (no damages).
i. Factors favoring anonymity exception to 10(a):
1. Ps risk of harm is considerable

2. Ps seeking injunctive relief
ii. A,B,C, and D don’t need to proceed anonymously b/c it isn’t necessary. We have granted associational standing for Women’s Law Association. This is probably a better representation of these women than random ABCD. ABCD wanted to control the case. They were worried SMU might settle or not negotiate as strongly.
iii. Where Associational Standing is OK: (Fundamental right of 1st Am.)

1. Relief sought is not indiv. specific

2. Representation of membership goes to core of purpose of institution

3. Compelling reason why they can’t sue in their own name (often fear of retaliation)

c. (Back-end analysis) P seeking injunctive relief, as opposed to monetary damages.

1. Injunctive Relief

a. P is mere placeholder

b. D may not be prejudiced by anonymity

c. State prosecution

i. Already a higher entry barrier

ii. Interest in punishing criminals, so we want to induce you to come forward via anonymity.

2. Monetary damages

a. Ps ID is evidentiary centerpiece

b. D prejudiced by inability to mount defense against specific P

c. [Sense of justice—if P is going to get personal gain, he must make some sacrifice?]

d. DOE V. SHAKUR (1996) Shakur, prominent rapper, was sued for damages by victim for sexual abuse. P wanted to remain anonymous
.
i. Test for Pleading Anonymously:
1. Whether P is challenging gov’t activity
a. P is just a placeholder
2. whether P would be required to disclose info of utmost intimacy
3. whether P would be compelled to admit his intention to engage in illegal conduct, thereby risking criminal prosecution
4. whether P would risk suffering injury if identified; and
a. fear of retaliation
5. whether D defending against a suit brought under pseudonym would be prejudiced
II. JOINDER OF CLAIMS
a. Rule 18(a): Joinder of Claims. A party asserting a claim to relief …may join …as many claims…as the party has against an opposing party.
b. Rule 42(b): Separate Trials. Court may sever unrelated claims when it would be in furtherance of convenience or to avoid prejudice, or when sep trials would be conducive to expedition and economy
III. JOINDER OF PARTIES
a. Rule 20(a): Permissive Joinder. All persons may be joined in action as defendants if they arise out of the same transaction or occurrence.
b. Rule 20(b): Separate Trials. Court may sever parties to prevent delay or prejudice. [Courts must balance interest of efficiency against prejudice of parties].

i. KEDRA v. CITY OF PHILADELPHIA (1978) Ps allege a pattern of harassment by police for one and a half years. D allege that there has been an improper joinder of parties under FRCP 20(a), move for severance under 20(b) b/c Ps claims don’t arise out of the same transaction or occurrence.

1. Reasons to sever: 

a. 20(a) doesn’t arise out of same series of transactions, etc.
b. 20(b) prejudicial effect: non-merits based factor influencing the decision
2. P: EFFICIENCY: It would be expensive for the court to hear repeated claims. PREJUDICE: Trying all of these cases is very expensive, so they may not be able to bring the full range of their claims.

3. D: Prejudice: One cop beat them only once but would be associated with the other cops who perpetuated the harassment for an extended period of time. Jury may not be able to distill the facts for this one case b/c they are subsumed by the other facts of the trial. 

4. Solution: postpone decision until after fact gathering. 
a. Weigh interests of efficiency and prejudice to P v. prejudice to D

5. In an action seeking injunctive relief, joinder of Ds isn’t problematic b/c remedy is individual

ii. INSOLIA v. PHILIP MORRIS, INC. (1999) 3 smokers sue tobacco industry. Ds motion claim improper joinder under 20(a).

1. Not same transaction or occurance
a. smokers began smoking at different ages
b. bought different brands of cigs
c. quit for different reasons and under different circumstances
d. Vincent Insolia began smoking almost 20 yrs before industry hatched its scheme and hasn’t smoked for over 25 yrs
2. Inefficiency
a. no common question of fact or law
b. jury would be subjected to a welter of evidence relevant to some parties but not others
3. Prejudice
a. Such confusion over different questions of fact would lead to confusion, which would lead to prejudice

c. Rule 19: Mandatory Joinder of Party
i. (a) Persons to be Joined if Feasible

1. absentee will not destroy subject matter jurisdiction and may be served
2. complete relief cannot be accorded among those already parties
3. determination of a suit in the absence of a party will
a. impair or impede the absentee’s ability to protect his interest
b. leave any present parties subject to double damages
ii. (b) Determination by Court Whenever Joinder not Feasible. If a person described in (a) can’t be joined, court shall determine whether in equity and good conscience the action should proceed or be dismissed. Factors to be considered include:
1. Prejudice to those already parties
2. Possibility of shaping of relief to limit prejudice
3. Whether judgment is possible in the absence of the party
4. Whether P has an alternative remedy if dismissed for failure to join
iii. Rule 12(b)(7) Motion to dismiss for failure to join a party under Rule 19.
d. PULITZER-POLSTER v. PULITZER (1986) Carol, Lillian (mom), & Susan (sis) bring suit in LA Court. Carol sues same D in fed court. (omits Lil and Sus for diversity jurisdiction.) D files motion to dismiss b/c Carol failed to join indispensable party. 
i. Fed Court is looking for a way to prevent these 2 cases from occurring.
ii. 19(a) Persons to be Joined if Feasible [This is a badly structured rule.]
1. no prejudice to carol
2. Fed suit would only impair state suit through stare decisis. No res judicata or anything. This can’t possibly be enough to warrant “interest.”
3. leave any present parties subject to double damages: NO
iii. In order to get to 19(b), court must get through 19(a). The gatekeeper is underinclusive of circumstances where courts want to limit scope of fed litigation. Courts want to read this as if its 19(b) and nothing more.

1. court came up with a definition of interest that could be met in any case

iv. 19(b): Dismissal of suit if parties can’t be joined—balance: (What does it mean to have an interest?)
1. Ps interest—weak, she has remedy in state court and trial hasn’t started yet
2. Ds interest—high, large risk he might face double liability if P wins here and then in state court.
3. absentee’s interest—medium b/c of influence on other case
4. public interest—this is almost a paradigm of needless litigation
v. Frustration: the wrong person is bringing this.
e. VEPCO v. WESTINGHOUSE (1973) VEPCO sued Westinghouse because power generating station it built failed. INA was insurance company that paid a good deal of its damages and then took over VEPCO’s counsel and got exclusive control of its litigation to win back the money, and give VEPCO some of the money it still lost. Westinghouse moved for motion to dismiss under 17 and 19. VEPCO is reluctant to join INA b/c if its was joined, they’d lose diversity jurisdiction, case would be dismissed.
i. Rule 17: Every action shall be prosecuted in the real party interest.

1. VEPCO still retains pecuniary interest.

ii. Rule 19: Westinghouse doesn’t even go into 19a. It skips it altogether.
1. Court: unlike Pulitzer court, we don’t have to get bogged down in 19a b/c even if we were to find 19a satisfied, we wouldn’t need to dismiss under 19b.
2. Ruling: Court requires to see documentation that binds all parties to outcome of litigation. To prevent double damages.
a. This agreement eliminates prejudice, so trial may go forward.
IV. IMPLEADER
a. Rule 14(a): D may bring in 3rd party when 3rd party defendant is or may be liable to the P for all or part of Ps claim.
b. Rule 14(b): P may bring in 3rd party: When counterclaim is asserted against a P
c. General Comments:
i. One party joins a third party into a lawsuit because that third party is liable to original defendant. 
ii. Impleader is permissive, parties may seek indemnity is separate action b/c we don’t want to force parties to sue each other if there weren’t going to already (?)
iii. There must be a causal chain, so that to the extend D1 is liable to P, it is because of something D2 did to D1.
iv. Impleader claim must be established through privity (contractually, or transactionally). There must be some relationship of duty recognized by law.
d. CLARK v. ASSOCIATES v. Howard, Lett & Clark (1993) Clark (1) was harassed by Associates, to whom he owed money. Associates hired Howard, Lett & Clark(2) to collect the money from him. Clark (1) wants to sever impleader b/c 3rd party defendants may convince jury against ruling for vicarious liability.
i. When allowing impleader, consider:
1. prejudice
2. efficiency
ii. Many of these issues are so similar that they might collaterally estop Associates from recovering from Howard et al.
e. Policy Justifications for impleader:
i. Efficiency
ii. Protecting indemnified parties against fronting custs during delay b/w separate hearings
f. KLOTZ v. SUPERIOR v. BUTZ (1980) P Klotz got sick from eating undercooked pork. Sued Superior, manufacturer of machine that cooked pork. Superior impleaded college that failed to cook pork properly on another occasion that could have made her sick. 
i. This was not an impleader, this was a denial. A defense. 
ii. Butz only had duty to Klotz, not Superior.
g. HYPO: B hits A and then C hits A. Does B have any right of action against C if A doesn’t sue C?
i. Modern state court: This is treated as a form of impleading. 
V. CROSS CLAIM
a. Rule 13(g): Claims on the same side of the “v.” must arise out of the same transaction or occurrence as one of the claims going across the “v.”
VI. JOINDER
a. Rule 13(h): Parties may be joined as part of the counter-claim or cross-claim in accordance with Rules 19 and 20
VII. INTERPLEADER 
a. An efficiency-based solution to avoid the problem of successive lawsuits over one single piece of property or chattle
b. 2 Forms of Interpleader:
i. Rule 22: 
1. Requires independent jurisdiction in federal court
2. Amount in question must be at least $75,000
ii. Statutory Interpleader (28 USC § 1335)—extremely lax standard
1. District Court has original jurisdiction if:
a. Two or more diverse defendants
b. Amount in question must be at least $500
c. Plaintiff has paid amount due under such obligation to registry of court
c. STATE FARM v. TASHIRE (1967): Bus accident in CA. Clark, other driver, insured by State Farm for maximum of $20,000. State Farm moves for interpleader in OR court for amount of $20,000, requiring all claimants to establish their claims in this trial and discharges State Farm from all other obligations at trial, including defense of Clark. Greyhound also tries to get in on this. Ps try to dismiss or move to CA.
i. Interpleader is limited to Ps who have a clear fixed pot or defined asset that is incapable of satisfying all claimants.
1. Not intended for P who may simply not have enough money to survive all claims—that’s bankruptcy.
ii. Interpleader is OK: Jurisdiction is proper, and w/o interpleader, claims for the $20,000 would be settled on a first-come, first-served basis. This is not equitable.
1. Interpleader for Greyhound is not b/c there’s no fixed fund. 
2. Interpleader is not a bill of peace that creates complete repose and resolution.
iii. Injunction is NOT: “Nothing requires that the tail be allowed to wag the dog in this fashion.”
1. Where interpleader may confine litigation to single forum and proceeding: (28 USC § 2361)
a. Fund is the target of claimants
b. It marks outer limits of the proceeding
2. State Farm is marginal player with limited amount of the total awards. They should not be allowed to choose the venue for all cases related to accident.
3. Ability to distribute funds is in the hands of the party with no interest. This is the same problem with Rule 19 where D has responsibility to raise equitable treatment of other parties. 
iv. Interpleader with Greyhound was NOT OK:
1. there was no fixed fund
v. Court could have accepted interpleader and then transferred everything to CA court via 28 USC § 1404.
VIII. INTERVENTION (RULE 24)
a. Device for an outsider who has an interest in a lawsuit to voluntarily join it as a party.
b. Rule 24: Intervention—no real consistent application of this stuff
i. (a) Intervention of Right: (similar language to 19(a)) 
1. Sufficient interest in the litigation
a. Public v. Private Interests: Look at the interest of the original litigants of the dispute. (I could see some kind of grey line here—like a neighborhood organization?) Are parties just placeholders?
i. Public case: High. Trend towards relaxation of interest in suits that determine rules and standards of public policy. 
1. They “Vindicate significant social values affecting large numbers of people,” Prof. Tobias
ii. Private case: Low. suits between private individuals. Interest is more strictly construed.
b. Consider arguments about equity and efficiency (Prof. Tobias):
i. Equity: will parties be fairly treated in absence of direct participation?
ii. Efficiency: 
1. We want to bind as many people as possible to litigation, b/c courts are a scarce public good.
2. Does the party have any additional sources of information?
2. Risk of Impairment w/o intervention
a. This standard is troubling: What preclusive effects could apply?
b. Is stare decisis affect sufficient?
c. Can P2 file her own suit against D? 
3. Interest is not adequately represented by existing parties
a. If there is reason to think the party’s interests are even slightly different than parties already involved.
b. Weigh value of applicant’s contribution against detriment of more cumbersome litigation.—Do they have any unique info?
ii. NRDC v. US NRC (1978): NRDC sues NRC to require them to prepare environmental impact statements before giving mining license to companies. UNC, a recipient of such a license, intervenes. Kerr-McGee another large co. and potential recipient, moves to intervene. So does AMC, a group of smaller mining co’s.
1. Court struggles with meaning of both interest and impairment, and eventually allows intervention b/c of inadequacy of representation
. 
2. What does interest mean?
a. PULITZER: Interest under 19(a) was also hard to define, so they skipped it.
b. CASCADE NATURAL GAS V. EL PASO NATURAL GAS (1967): Broad definition of interest. Interest musn’t be direct so long as one of their interests is affected by this case. 
c. DONALDSON V. U.S. (1971): Narrower conception of interest. Interest must be a significantly protectable interest. 
d. TRBOVICH: Burden on petitioner to show representation is minimal—just need to show their defense might be minimal
e. ALLARD V. FRIZZEL (1976): Case involving feathers which are part of Indian artifacts. Environmental groups wanted to protect living birds. This interest was one limited to a general interest in the public.
iii. (b) Permissive Intervention: 
1. when statute confers conditional right to intervene
2. when applicant’s claim or defense and the main action have question of law or fact in common
3. Court shall consider whether intervention will unduly delay or prejudice adjudication of the rights of original parties.
a. Ds often claim abuse of discretion: where courts actions are so beyond judicial conduct that it may be considered an abuse.
iv. Parties will always petition for motion of intervention as a right. Courts usually will deny intervention under 24(a) then grant it under 24(b). Virtually aren’t any cases reversed under 24(b).
c. Miscellaneous:
i. Wait-and-see plaintiffs: Ps who sit on the sidelines waiting to see how a case turns out before either intervening or filing her own case
CLASS ACTIONS

III. Problems of Collective Action (w/o Class Action)

A. No incentive for individual party to find out information on their own behalf

1. Prisoner’s Dilemma: without state coordination, individual actors achieve suboptimal result

B. Insufficient Value: Even if P knew contract was breached, it would have been costly to litigate

C. Disparity of Resources: Large corporations have a good deal more money for costs of litigation

D. Remedy: Costs associated with injunctive relief are determined by the lone representative o the class (i.e., Ps in Brown v. Board of Ed)

E. Certainty of Termination: This is like the interpleader problem. There must be a sense of closure. Settling with each P one at a time is no good. (?)
1. No sense of repose
IV. Rule 23(a) Prerequisites to a Class Action

A. Numerosity

1. Is the number of would-be class members sufficiently hlarge that joinder would be impracticable and efficiency requires class certification?

2. Must be some evidence or reasonable estimate of number of purported class members. (Holland)
B. Commonality
1. Do common questions of law or fact predominate, such that the efficiency goal of 23(a)(1) will be realized?

C. Typicality
1. Do named Ps have claims against D that are typical of the class?

2. Not a test that carries a lot of weight, essentially asks if class is cohesive

3. We need this to prevent violation of Article 3: prohibition against courts giving advisory opinions

D. Adequacy of Representation
1. The most important and exacting requirement: provides justification for members of the class who aren’t present to be bound by ruling anyway.
2. turns on issues of “conflict of interest” within the class
3. Will each class member be zealously advocated?

V. Rule 23(b). Class Actions Maintainable

A. 23(b)(1): Limited Fund Class Action

1. Interpleader class: Class action is justified by fairness b/c there is a limited stake, so the victory of one P is damaging to the remainder of the would-be class.

2. Must encompass all Ps, no notice and no opt out required
.

B. 23(b)(2): Injunctive Class

1. D did something wrong and P is trying to get D to do something or not do it.

2. Claims for relief b/w would-be class members cannot be disaggregated, and so no notice and no opt out required
.
3. Relief is “indivisible:” effectively granted to one if granted to all
4. Some damages alright. Ask: Does injunctive relief predominate?

C. 23(b)(3): Damages Class. Most difficult to establish.

1. Class action must be the most fair and efficient way to resolve the case. Court must consider 4 conexclusive factors:
a) Interest of class members in maintaining separate cases

b) Litigation that’s already begun

c) Desirability of concentrating litigation

(1) Common questions of law or fact predominate over any individual questions.

(2) Individual claims are disincentivized by transaction costs.

d) Difficulties likely to be encountered in management of class action

2. Efficiency is the driving force here ( notice and opt out required.
a) NOTICE!!! DUE PROCESS!!!
3. 3 Types of such classes:

a) Claims are inextricably interwoven (State Farm)

b) Some claims have no value unless they are joined (A.H. Robins)

c) Some parties can’t get closure unless other parties are involved. (Hansberry, Holland Steel, AmChem)

VI. 23(a)(4) Adequacy of Representation: 

A. HANSBERRY v. LEE (1940): White homeowners invoked racially restrictive covenant to bar sale of home. Covenant only took effect if 95% of homeowners approved, which was questionable. Previous case, Burke v. Kleiman, found covenant effective. Did this ruling control this case? Burke was a class action, so did it bind the present parties?
1. Class designation wasn’t correct in T1. 

a) In IL, all you needed for a class action was to state you were suing on behalf of a certain group of people. Not sufficient.

b) Interests of Ds were in conflict with interests of original class.  Present parties weren’t adequately represented. Court made fundamental error in failing to define the class in Burke. 

2. Effects

a) Pressure during T1 to analyze preclusive effects of T2.

b) Tremendous due process pressure on procedural mechanisms necessary to provide “structural assurance of fair and adequate representation.”

B. MARTIN v. WILKES (1989) Group of white firefighters sue Birmingham, AL and Jefferson Cty Personnel Board alleging they were denied promotions in favor of less qualified black firefighters after city followed consent decree that was agreed upon by class action initiated by black firefighters who sued for discrimination. Could City serve as stand-in for white firefighters in the settlement agreement?

1. This is like Hansberry, where party wasn’t adequately represented by the previous class action. 

2. One isn’t bound to judgment in which he is not a designated party.

a) If a party seeks a judgment to bind a 3rd party, he must be joined under 19(a). Party can’t just expect 3rd party to intervene under 24. 

b) If they are not joined, there is the possibility of inconsistent judgment.

c) Relitigation of same issue is a waste of resources.

(1) Most circuit courts have ruled the other way b/c they are concerned with efficiency of adjudication. We are relaxing the day in court requirement, even while Supreme Court has been following Martin.

VII. 23(b)(2) Injunctive Class

A. HOLLAND
 v. STEELE (1981) P seeks an order prohibiting D from restricting Ps ability to call lawyer from jail. P moves for class certification pursuant to 23(a) and (b)(2). P seeks to represent himself, current inmates and future inmates.  Motion granted. If the rights of different parties appear different later, subclasses may be created.
1. Here, Holland could have sued on his own behalf and probably achieved the same injunctive relief. Lawyers requested class designation b/c they wanted to prevent P from settling.
VIII. 23(b)(3) Costly Notice Requirements
A. MULLANE v. CENTRAL HANOVER BANK (1950): Mullane, assigned to represent all known and unknown trustees, sued to require that trustees be informed about changes in trust via mail whenever possible instead of by publication in the newspaper. 
1. While this is not a class action suit, it sets the standard for 23(b)(3) class actions in a formalistic, pre-Mathews fashion. 
a) Individuals are due notice and a hearing before their interests are constitutionally affected.
b) This is needlessly expensive, since trustees will not do anything upon notice. They won’t read the letter let alone attend the hearing.
c) [Maybe we need a more Mathews-style balancing test—the less at stake, the less notice is due.
(1) Maybe require only a random sampling of notices, or
(2) Notify by e-mail or something cheap like that.]
2. “Notice reasonably certain to reach most of those interested in objecting is likely to safeguard the interests of all.” 
IX. 23(b)(3) Mass Torts Problem

A. Value v. Variance Rubric
	
	Low Variance b/w Ps
	High Variance b/w Ps

	Low Value of Damages


	Indispensable: Best efficiency and no one has much at stake. This is the only way to try such claims b/c otherwise they wouldn’t be brought.
	Proper efficiency but lower manageability. Litigation is high b/c of varied class members.

	High Value of Damages


	Necessary, but you may want to opt out b/c individual claims are of sufficient value that they may want to pursue claims on their own.
	No: There is too much at stake with too varied claims.




B. AMCHEM v. WINDSOR (1997) Attorneys for Ps and Ds in asbestos cases got together and formed settlement agreements to try and settle all asbestos cases under a 23(b)(3) certification. Ginsburg denies certification.

1. Both class counsel and court would be disarmed

a) Class Counsel: future attorneys cannot use threat of litigation to press for a better offer

b) Court: faces a bargain proffered for its approval without benefit of adversarial investigation

(1) Court would lack opportunity to adjust the class 

2. 23(a)(4): Inadequate representation of future parties

a) Currently injured want generous immediate payments

b) Future Ps want ample, inflation-protected future fund

c) Lack of Zealous Representation:

(1) Present attorney doesn’t have interest in maximizing right of future claimants (unlike in Holland)

(2) You can’t be zealous unless you can threatent to go to trial

3. 23(b)(3): Common Qs of law or fact don’t predominate. Lots of different fact patterns and types of exposure.

4. We have developed a massive administrative system to respond to this public health disaster, but it is extremely inefficient. Just 1/3 of money spent on asbestos litigation goes to victims.

C. RHONE-POULENC RORER, INC. (1995) Nationwide class action brought on behalf of hemophiliacs infected with HIB as a consequence of using Ds products, blood solids. Judge wanted to have an MDL to determine liability and then if Ds were found liable, Ps would return to respective jurisdictions and work out damages there. Posner grants petition in mandamus (writ issued to compel lower court to perform duty correctly) because: 
1. In terrorem possibility:

a) D won 12/13 trials so far (Though this might be b/c they chose which cases to go to trial with), and yet are faced with possibility of losing this class action.

b) While D may be able to survive playing risk 1,000 times for $100,000 damages each, it cannot play risk 1 time for $100 million. This would put D out of business.

2. Esperanto Effect/ Choice of Law problem: No federal common law of negligence, especially with “serendipity theory.”

3. Failure to “carve at the joint”/ Reexamination Problem: In damages phase, 2nd jury will be reexamining ruling by 1st jury—this is not permitted. One jury must never reevaluate previous jury.

4. How would Ds appeal? They would have to wait for each individual damages case to end and then appeal in each jurisdiction. This is not efficient.

D. Attempts at handling Mass Torts

1. 28 USC § 1404: Allows for transfer of cases b/w different federal district courts, so we can shift all cases to most relevant federal court. Once theyre in the same court, they’ll be sent to the same judge. Parties will move for consolidation.

2. MDL: Multi-District Litigation: Motion by any affected party, saying let’s bring all cases together for pre-trial processing so we can save efficiency. Special panel MDL panel could hear this and approve, sending it to some court and if they need be they can go to trial individually.

X. 23(b)(3) Predominance Test 
A. NASSAU COUNTY STRIP SEARCH CASES (2006) Nassau County Correctional Center has blanket strip search policy for newly admitted, misdemeanor detainees. Ps move for class designation under 23(b)(3) class solely on issue of liability. Ds conceded liability, and then oppose 23(b)(3) b/c you can’t certify a damages class
.
1. Elimination of liability issues in a predominance analysis just b/c it was conceded is inappropriate

a) Predominance test is used to determine if class is sufficiently cohesive. Concession of common issue doesn’t change analysis.

b) Efficiency and Uniformity

(1) Efficiency: requiring Ps to each pursue separate andpotentiall numerous actions is inefficient

(2) Uniformity damaged: inconsistent jury trials

c) No guarantee D will concede liability in future cases

d) Information in hands of defendant—many class members don’t even know their rights have been violated. 

e) If Ds lose class cert b/c of concession, perverse result of escaping cost b/c they admitted liability.

2. 23(b)(3): class action must be most fair and efficient method of resolving the case: Court must consider 4 conexclusive factors:

a) Interest of class members in maintaining separate cases

b) Litigation that’s already begun

c) Desriability of concentrating litigation

d) Difficulties likely to be encountered in management of class action

XI. Class Action Fairness Act

A. Creates a new body of federal court jurisdiction for class actions and says that for class actions that involve national market conduct with more than $5 million in controversy and diversity jurisdiction, cases may be held in federal court. 

1. Darrow v. Grable: In effect they’ve established a federal ingredient in each case in the sense that it affects the national market. 

B. Problem: What law are these courts supposed to apply? All class action suits of the same kind are going to be moved to federal court, and since it can’t create their own law, they’re eventually going to be referring to cases that are decades old. This will lead to the creation of a new federal common law in this field b/c federal rulings have precedential effect on other fed cases.

DISCOVERY

I. Theoretical Foundations and Associated Problems
a. Self-executing and self-regulating: Strategic Misuse
i. Arms Race: Ideally, parties will limit scope of discovery to encourage other side to limit discovery, but

1. Lawyers are often paid by time spent

2. One party always wants more evidence

3. Parties have different risks of disclosure

b. Costs of discovery are high and externalized to other party.

i. Costs of discovery can consume all costs of litigation.

ii. Danger: You will ask for information strategically or promiscuously.

1. While it costs very little to request information, it costs a great deal to supply it.

II. Rules

a. Rule 16: Pre-trial Conferences; Scheduling; Management
i. Judges compel parties to narrow the facts in dispute.

1. Now seen as mechanism for court to try to limit scope of discovery.

b. Rule 26: General Provisions Governing Discovery. [Beginning of Discovery Process.] This is supposed to control the costs of discovery but not effective. Courts have power but no obligation to control discovery process.

i. (c) Protective Orders: When a party doesn’t want to reveal something it must make this motion. This is the only area where the default isn’t the status quo.

1. Movant attempted to resolve in good faith

2. “annoyance, embarrassment, or undue burden or expense”

3. attorney-client privilege

4. work product doctrine

c. Rules 27-30: Depositions. Most powerful form of discovery. Dress-rehearsal for trial. Main activity in litigation is here. Sworn inquiry of questioning witnesses. Very expensive.
d. Rule 31: Written depositions.
i. Send questions in writing to witness and witness will send back answers. Not everyone does this b/c it allows witness to consult attorney and lawyer can’t follow up.
e. Rule 33: Interrogatories

i. Written questions to a party. Same vulnerability as Rule 31 but has ability to be used in trial. Helpful b/c there is a lot of information that needs to be conclusively established. Use this to figure out who’s who, etc. 

ii. (a) No more than 25 interrogatories in any case.

1. Lazy rulemaking, b/c this is inflated for some cases, not enough in others. 

f. Rule 34: Production of documents and permission to inspect land.

g. Rule 35: Physical and mental examination of parties—limited in scope.

h. Rule 36: Request for Admission.

i. Parties ask, “Admit the following fact…”

ii. Efficient way to streamline requests for trial. 

iii. This can be coupled with conditional interrogatory and requests for documentation.

i. Rule 37: Sanctions for failure to disclose documents for discovery.

i. Authority for counter-factual instruction in Zelinski. 
III. Questions to Ask:

a. Assume they can do it

b. UNLESS 

i. it isn’t central to the case, or

ii. it is privileged and there is no other way they can obtain the info
IV. Privileged info: In terrorem use of Discovery. 
a. IN RE: CONVERGENT TECHNOLOGIES 
i. So long as discovery requests are reasonably calculated to lead to discovery of admissible evidence, requests should be fulfilled unless they are privileged information. (?)

b. DAVIS v. ROSS (1985) P seeks wrongful termination claim after being fired as personal assistant to Diana Ross. P asks Ross to submit the full range of potential earnings supposedly to determine punitive damages. P uses this request for discovery to try to induce Ross to settle.

i. Ps request is not central to the case, but rather has to do with damages, so this information may be disclosed upon special verdict from jury.
c. COCA-COLA BOTTLING CO. v. COCA-COLA CO. (1985) Coca-Cola came out with Diet Coke and wants to bottle it themselves w/o Coca-Cola Bottling. Asserts that Diet Coke isn’t Coca-Cola. P asks to see formula for Coca-Cola, so they can be compared. Coca-Cola settles b/c risk of seeing Coca-Cola recipe is too great.
i. Parties must turn over evidence even if it is proprietary and there is a reasonable fear that providing such information will have dramatically negative consequences for their business.
V. Costs of Discovery. 
a. KOZLOWSKI v. SEARS (1976) P submits interrogatory requesting Sears to create a record of all the complaints made about certain product. D moved to quash order for discovery and failed. 
i. PP: Denied motion to quash wasn’t appealed in a timely manner. To object now is a great burden. D failed to comply with order to compel discovery and was defaulted.
1. While this is a serious charge, there is a high tendency to avoid default judgments b/c they are not made on the merits.

ii. Costliness of Discovery: D has complaints organized by name of customer, not type of complaint. To find what P requested would take time and be costly.

iii. Alternative: Sears should have used impleader or got 3rd party subpoena to compel maker of PJs to get information about flammability of PJs.

1. While P is also looking for Sears’ knowledge, if this was the first pair of PJs to catch fire, this is not necessary to find.
b. McPEEK v. ASHCROFT Ps former employee brought an action for discrimination in employment and retaliation against Ds and sought discovery of additional backup computer tapes for certain individuals at the government.


i. The trial court permitted the search of certain backup tapes to ascertain whether the search would justify any additional searches. The parties disagreed over whether further discovery of tapes was warranted. The court had refused to find that a mere possibility that data existed justified forcing the government to search backup tapes at a prohibitive cost. One backup tape, dated January 31, 2000, was close enough in time to warrant a search of it, with the understanding that the government need only search it for references to the employee's intention to file suit or to any aspect of his supervisor's activities. 

ii. The motion to discover further backup tapes was denied.
VI. Mediation as solution to burdens of discovery: Repeat players will contract out of court system.
a. Problem: When well-heeled parties opt out of the system, the tendency is towards deterioration. 

b. Prejudice: In informal dispute resolutions, the more powerful tend to prevail.

SUMMARY JUDGMENT

I. Rule 56: Summary Judgment

a. Can we anticipate Rule 50(a) stage (Directed Verdict/JNOV) after discovery but before trial?
b. 56(c): No genuine issue as to material fact that moving party is entitled to a judgment as a matter of law.
c. This motion is to facts what 12(b)(6) is to law
II. 7th Amendment: Right to a jury.
i. States get a lot of latitude in determining this.
III. Rule 50: Directed Verdict

a. Trial motion challenging Ps ability to meet its burden of proof as a matter of law
IV. Burden Shifting—2 different concepts:

a. Burden of Proof/ Persuasion: Ultimate Burden
i. Burden lies with the party trying to disrupt status quo, and requires a preponderance of evidence, or more likely than not.
ii. This is a matter of fact.
iii. Parties have burden of proof on the subject of each motion. 
1. Similarly, must establish a preponderance of the evidence.
b. Burden of Production/ Going Forward
i. Where party has satisfied its requirements at a particular point in the proceedings.
ii. This is a matter of law. 
iii. Burden of going forward shifts to other party to introduce facts that call into question the account.
V. Ds Burden of Production. ADICKES v. S.H. KRESS & CO. (1970) P teacher was arrested for vagrancy after being in the company of black students at Kress, a department store. P alleges conspiracy with government.
a. D must prove that there is no constellation of facts under which P can prevail. 
i. As its nearly impossible to prove the negative (100
% certainty), summary judgment isn’t used.
b. Ds burden of production on summary judgment = burden of proof at trial. 
i. D would have to show initially the absence of a genuine issue concerning any material fact.
c. Criticism of Adickes:
i. Currie: Ds burden of production on SJ should mirror defendant’s burden of proof at trial, = 0%.
ii. Louis: Currie’s standard would promote strategic misuse of Rule 56 to hassle Ps. 
1. D can either move for summary judgment Adickes style (no elements of fact in dispute) or summarize entire record to show the unlikelihood of P prevailing.

VI. Summary Judgment Triad

a. CELOTEX CORP. v. CATRETT (1986) P claims decedent was exposed to Ds asbestos products. After 2 years, court granted Rule 56  to D. 
i. Under Adickes:
1. Ps Burden of proof: to show that decedent had been exposed to Ds product
2. Ds Burden of proof for SJ: that there was no set of circumstances under which decedent could have been exposed—this is much stricter
ii. New standard: Burden of production at SJ = Burden of proof at trial.
1. All movants had to do was demonstrate the “absence of material fact.” 
a. P isn’t entitled to benefit of doubt b/c discovery has already taken place, she should have found these facts.
2. Movant’s initial burden of production could be satisfied by the motion itself. (burden of production = 0) Just needed to address what nonmovant had introduced to show existence of disputed facts for trial. 
a. Then, burden of production is shifted to P
3. Upon SJ, burden of production shifts from D to P
a. P required to establish her right to go to trial
iii. Effect: Pre-trial dynamics altered.
1. Rule 56 created asymmetry in risk. 
a. P could lose, D could not.
i. Invitation for D to file for 56 all the time.
b. EXCEPT that once P survived Rule 56, P had prepared everything and D had nothing. 
2. Induced more settlements b/c of high up front costs for P before trial.
3. BUT if P survived Rule 56, it knew it was much more likely to win the case, and most of the work had been done, so it would more likely to go trial, less likely settle. (?) Or more likely to settle b/c now both sides know how case will turn out?

a. P knows court found its legal theories sound and factual record compelling.
b. MATSUSHITA ELECTRICAL INDUSTRIAL CO. v. ZENITH RADIO CORP. (1986) Zenith alleged that Japanese electronic companies were participating in predatory pricing to drive American manufacturers out of business. Dist Ct entered Rule 56 against Zenith. Both sides presented experts—classical factual dispute.
i. Courts can make factual determinations on the margin
. While courts can’t make factual determinations, they can determine whether there are facts that make no sense.
ii. Court upheld Rule 56 b/c Zenith was required to come up with more persuasive evidence than was otherwise necessary b/c claim made no economic sense.
iii. Effect: Far greater inducement to present trial court with ample record supporting Rule 56 and then securing Rule 56 rather than go to trial.
c. ANDERSON v. LIBERTY LOBBY (1986) 
i. Nonmovant could survive Rule 56 if and only if evidence is such that a reasonable jury could return a verdict for nonmoving party.
ii. Rule 56 = Rule 50(a). SJ is a full dress-rehearsal, even substitute, for trial.
d. Miller: “Cellotex has made it easier to make the [summary judgment] motion, Anderson and Matsushita have increased the chances it will be granted.”
VII. MARKMAN v. WESTVIEW INSTRUMENTS (1996) Markman sued for patent infringement and Westview sued for SJ. 
a. It is the judge’s job to determine what the words in the patent law mean. Judge is more capable of understanding subtleties of patent law so his determination is more informed. 
i. Exegesis: critical explanation or interpretation of a text
b. Jury’s job: Are they using the object covered by the patent, and what are the damages?
c. Desire for uniformity of interpretation of patents also noted.
VIII. Future of Rule 56: So far, Markman has been confined to world of patent disputes, but it is still an area of law under development.
a. Trials are increasingly seen as a pathological event. Its something that happens that isn’t supposed to happen b/c they’re extremely inefficient and costly
i. Judge has flexible schedule
ii. Only documents need to be submitted
iii. No need to waste time instructing and educating jury
iv. Before judge, case can be honed down to just one legal issue, as opposed to jury where lawyers would try to affect juries on emotion.
b. In the end, juries may be used to determine witness credibility and nothing else (since judges interpret all documents)
PERSONAL JURISDICTION

I. General Jurisdiction: P can sue D in their home environment
II. Specific Jurisdiction: (Transactional)

a. In personam: jurisdiction over a person

b. In rem: jurisdiction over land

i. Condemnation action: If owner of abandoned property doesn’t show up, titles goes to government

c. Quasi in rem: P sues property b/c of inability to get jurisdiction over the person (b/c he’s like fled or something)

i. Sue the property in his place up to the amount of money owed

ii. Force sheriff’s auction of the house, and then recover the amount due. Remaining money goes to sheriff or somewhere.

III. Baseline for all Jurisdiction Rules. PENNOYER v. NEFF (1877) T1: Lawyer Mitchell (OR) sues client Neff (CA) who hasn’t paid attorneys fees. T2: Mitchell wins and sells land to Pennoyer. Neff returns to OR and sues Pennoyer for property. Was OR’s jurisdiction over Neff’s property appropriate?

a. Mitchell was required to take ad in local paper and post notice on land to give notice of lawsuit. ( 0 notice for Neff.

b. 3 Conditions under which In Personam Jurisdiction May be Had:

i. If D is domiciliary 
(resident) of the state

ii. If there is in-state service

1. Person must be handed summons while in jurisdiction

iii. If D consents to that jurisdiction.

c. Jurisdiction is a zero-sum game: to the extent we recognize OR’s jurisdiction over resident of CA, CA loses power to protect its own citizens.

d. 2 Problems with Pennoyer:
i. Increasingly mobile population: Cars allow people to move in and out of jurisdictions with ease, permitting individuals to commit tortious acts and then leave the state.

ii. Limited Liability Corporation: One can inflict harm in other states without ever having to appear there personally. 

IV. Beginning of “Reasonableness” Standard. HESS v. PAWLOSKI (1927) D (PA) injures P (MA) in MA. P wants to sue D in MA, but D is in PA. 
a. MA Statute: 

i. Pennoyer Requirements: (completely fictional, make no practical sense since it can’t be presumed that drivers actually read the statutes before entering the state)

1. Any individual who drove into state would be deemed to have consented to jurisdiction of MA courts for any accident in the state.

2. Also agreed to have state’s registrar as the legal agent of anyone who drove there so they could be served notice of suit.

ii. P required to mail formal notice to D, and requirement for notice not satisfied until record of receipt was given to court.

b. Court upheld MA statute not b/c it conformed with Pennoyer, but rather b/c of last requirement for real notice.

c. Effect:  
i. Long-Arm Statutes

1. States asserted jurisdiction over anyone who committed tortious act within the state. Notice reduced to almost nothing.

2. “Court may exercise jurisdiction on any basis not inconsistent with the Constitution.”

ii. Began process of inquiring into “reasonableness” and “fairness” of exercise of jurisdiction, enforced through Due Process clause.

1. Introduced new kind of due process balancing.

V. Specific In Personam Jurisdiction/ Transactional Approach
a. Balance between allowing companies to be sued everywhere (BK: huge burden on D) and allowing companies only to be served only where they operate (huge burden on P)
b. INTERNATIONAL SHOE v. WASHINGTONG (1945): Int’l Shoe (DE & St. Louis) employed salesmen in WA. WA sought to enforce state labor code against Int’l Shoe, so served a few salesmen and sent them notice in St. Louis.
i. International Shoe Test:
1. Does it have Minimum Contact? (This makes jurisdiction in that state foreseeable)
a. Continuous and systematic contact in the state

2. Fair Play and Substantial Justice (FPSJ)

a. Foreseeability
b. Balances of conveniences b/w 2 parties
c. Interest of the forum state in providing remedy to its citizens
d. commercial benefit
e. reciprocity

c. McGEE v. INTERNATIONAL LIFE INSURANCE CO. (1957) Insurance co.(TX)  had single client in CA. Client sued in CA, Int’l Life didn’t show up. Default judgment. P went to TX to enforce judgment.
i. Very low requirement to establish Minimum contacts 
1. satisfied by single contract w/ claim holder
2. That D engages in economic activity there is enough. 

ii. FPSJ collapsed into minimum contacts standard b/c wherever minimum contacts is satisfied, FPSJ will be, too.
1. Individual claimant’s can’t afford to bring action in foreign forum, which would render Int’l Life judgment-proof. (This is no different from any case, really)

2. Burden on D isn’t so huge. 

d. KEETON v. HUSTLER MAGAZINE, INC. (1984
) Keeton chose to sue Hustler in NH b/c they had favorable defamation laws there, but she herself had no contact with NH.
i. Minimum contacts 

1. Hustler sold small % of magazines there

2. “Harm” took place in NH

ii. Effect: 

1. One jurisdiction could have the effect of defining a national market. (Like stringent emissions or safety standards)

a. By allowing P to sue in NH, community norms of what “defamation” entailed could dictate what would be consider prurient for an entire nation.

b. The more expansive forum state’s jurisdictional reach, the more they denied other states ability to set independent standards.

2. Placed heavy burdens on small defendants

e. WORLD-WIDE VOLKSWAGON v. WOODSON (1980) Ps (NY) injured by a car malfunction in OK. Sued manufacturer and car dealer (NY) in OK.
i. Minimum contacts = Purposeful availment
1. Foreseeability of the car ending up in OK was not sufficient

a. Commercial activity v. Chattel-driven commercial activites—It was the sold car that went into OK, not the deal for the car

2. Purposeful Availment

a. Did D purposefully avail himself of the benefits and burdens of activity in the forum state?

i. Ads

ii. commercial transactions

iii. physical presence

iv. benefits from OKs commercial climate

ii. Challenges of new standard:

1. At what geographical point that is close enough to NY could D have been sued?

2. Focus of Minimum Contacts is only on D
a. What about citizen injured by same car who lives in OH? She’d have to sue in NY?

b. Cut of all inquiry into factors that might make exercise of jurisdiction more compelling.

c. Denied OK the ability to control its own highways and protect its citizens

3. Possible expansion of jurisdiction where bare minimum of contacts had occurred.

f. BURGER KING v. RUDZEWICZ (1985) BK (FL) sues franchise owner (MI) for defaulting payment in FL court. Court allows FL jurisdiction.
i.  Bare minimum contacts had been established.
1. Franchise contract under FL law

2. Checks sent to FL

ii. FPSJ—essentially disregarded.

1. Brennan took minimum contacts requirement which had been necessary and made it sufficient.

iii. This hurt MI’s ability to police commercial activity within its borders.

iv. Flip-side of International Shoe, where strict jurisdiction test could insulate it from liability. Here, large company uses broad jurisdiction requirements, by suing first, to require any opposing party to participate in FL.

g. Rise of Due Process Balancing. 
i. ASAHI METAL INDUSTRY v. SUPERIOR COURT OF CALIFORNIA (1987) CA resident was injured when tire on motorcycle burst, sues in CA. One D, Cheng-Shin (Taiwan), filed cross-complaint against Asahi (Japan) who provided parts for tubing. Asahi challenged jurisdiction.CA resident eventually settled, leaving only CS v. Asahi.
1. Minimum Contacts: So long as the product had not yet been delivered to its ultimate consumer, minimum contacts would follow the chain of sale.
2. FPSJ: New Balancing Test—Court must weigh:

a. Interests of P in proceeding in forum
i. Questionable at best

ii. Generally though, this is high b/c the P chooses the forum, so he likely chose the forum he liked.

b. Burden on D for having to defend in forum 

i. How difficult is it for D to travel to forum state? 

1. If it isn’t difficult b/c of proximity, chances are it cuts both ways and burden on P isn’t hard either.

2. Maybe different set of laws?

ii. This now includes purposeful availment standards from WWVW)
 according to Issachi, but Avi says to just see this as another minimum contacts test.
1. Ads

2. commercial transactions

3. physical presence

4. benefits from forum state’s commercial climate

iii. Very high

c. 
interest of forum state in subject matter of suit

i. Interest in protecting their own citizens and enforcing their own laws against foreign entities

ii. No real interest b/c these were 2 foreign co’s

d. interest of the legal system in efficient resolution of dispute

i. Is there any strategic prejudicial play here? Forum-shopping?

ii. Where is evidence, witnesses?

iii. Which court would be most equipped to review this law?

iv. no clear interest here
ii. New Problem: unpredictability b/c balancing tests are not standard and are very fact-based.

VI. Areas of Existing Problems
a. The Internet
i. ZIPPO MANUFACTURING COMPANY v. ZIPPO DOT COM, INC. (1997) P (PA) sued D (CA), a commercial internet site, for trademark infringement. 
1. Minimum Contacts & Purposeful Availment requirements satisfied through knowing and repeated processing of PA commercial transactions, even if they were initiated by PA buyers.

2. FPSJ satisfied in typical manner.

3. This is an extension of International Shoe.
ii. PAVOLVICH v. SUPERIOR COURT (2002) Open source venture (TX) revealed code for copying DVDs. No profit from this, but it is harmful to movie business. Ps (CA) sue.
1. Minimum contacts not satisfied b/c website is passive, as opposed to interactive.

2. Interactive v. Passive websites

a. Interactive

i. Encourages transactions

ii. Appropriate to grant jurisdiction in forum state

b. Passive

i. Mere posting of information

ii. Inappropriate to grant jurisdiction in forum state

iii. New problem of Extending Keeton: Imagine someone is aggrieved by publication of unflattering information through the web. 

1. Web-based publication is not an act of willful entry into forum by defendant.

2. BUT Keeton would expose any individual with a website to potential suit anywhere in the world. ( absurd.

VII. Revisiting Pennoyer Standard

a. In-State Service
i. BURNHAM v. SUPERIOR COURT OF CALIFORNIA (1990) Husband filed for divorce in NJ, but never served wife. Wife moved to CA and sued husband for divorce and child support under CA law, serving the subpoena while he was on business in CA.
1. Copias ad respondendum: Being present in a jurisdiction was sufficient basis for exercise of personal jurisdiction
2. Scalia: Int’l Shoe  line of cases were only in exceptional circumstances, while bulk of sovereignty-based territorial jurisdiction was intact.

a. To determine proper jurisdiction, courts must look at whatever was considered the norm during the time the 14th Amendment was ratified.

3. Brennan (writing in the alternative): Returned to BK test that only required minimum contacts. Test boiled test down to a quid pro quo: If party reaps benefits of a state, then it he must pay jurisdictional price of accountability in state courts.

4. Problem: Invites gamesmanship in litigation and dictates that parties exercise caution in their travels for fear of being served in an inconvenient or inhospitable forum.

b. Consent-Based Jurisdiction
i. CARNIVAL CRUISE LINES, INC. v. SHUTE (1991) WA bought nonrefundable tickets to cruise to which a contract of adhesion (form cotract) were attached, which had a forum selection clause stating that Ps are obligated to sue in FL. Couple had shipboard accident.
1. Implied Consent in purchasing tickets. Forum selection is a waivable contractual right.

a. Ps had reaped benefits from FL forum, such as lower price as a result of reduced costs of limiting liability to FL courts.

2. Problem: Is it fair to enforce the choice of forum on customers who were never given the right opportunity to negogiate the terms of the purchase contract?

3. Reminsicent of user agreements contained in shrink-wrapped packages which, once opened, cant be returned, or all those windows you click through on EBay.

c. Result of Shaffer and Carnival—FPSJ Balancing Test in Asahi may only applicable under the “domiciliary status” prong of Pennoyer.

d. General Jurisdiction: Suing D in their own domiciliary

i. HELICOPTEROS NACIONALES DE COLOMBIA, S.A. v. HALL (1984) Workers (TX) were killed in helicopter crash. Sued several parties, including Helicol, which owned and operated helicopters (Colombia). This is a question under general jurisdiction b/c for whatever reason, Ps didn’t assert specific jurisdiction. No general jurisdiction for Helicol.
1. Test: Continuous and Systematic Contacts (Similar to O’Connor’s minimum contact standard of purposeful availment in Asahi)
a. Location of company HQ

b. Sales operations

c. Regular commercial transactions

d. Bank accounts

e. License to do business there

f. Advertising

g. Other indicia of permanence

2. Even if general jurisdiction were analyzed under Asahi analysis, minimum contacts and FPSJ would be established.

3. This can’t be the only test, though, b/c under this test BK would have general jurisdiction wherever it had a franchise and could be sued all over the country over issues that have no relation to the forum state.

ii. Result: Many states demand that corporations consent to general jurisdiction in order to do business there. (like in Hess)
1. Compelled consent to jurisdiction may be immune from due process scrutiny.

SUBJECT MATTER JURISDICTION
I. Rules
a. Rule 12(b)(1): Motion to Dismiss for lack of subject matter jurisdiction.

i. So important that this can be done at any point in the trial.

b. 28 USC § 1446: Federal Removal Statute

i. D may remove to federal court any case in which federal court would have subject matter jurisdiction.

II. Analysis
a. Why Dual Sovereignty is Good (As opposed to just federal government):

i. Localism: Prevent majority from forcing ideas upon minority

1. Importance placed on allowing people to live under rules that reflect local values

ii. Labs of Experimentation:

1. Some believe Brown and Roe were too extreme and tried before any real experimentation could be played out

iii. Relative Autonomy: The smaller the government, the greater the power of the individual to affect it

1. Autonomy of Exit: If you don’t like the laws of a certain area, you can just move to a different state

iv. Counteract Tyranny

1. Allow ambitions of the states counteract ambitions of the federal government

v. Efficiency 

1. Who knows more about localities than the people in the locality

b. Benefits of Using Federal Courts
i. Diverse juries

ii. More complex legal reasoning

iii. More resources (more discovery)
c. Benefits of Using State Courts
i. Smaller jury pool, may be some local bent or prejudice

ii. Back channels: in states there are dirty shenanigans

III. Diversity Jurisdiction
a. 28 U.S.C. § 1332. 

i. Amount in dispute must exceed $75,000, and is measured by amount reasonably claimed by P. 

1. Were the amount to be assessed ex post rather than ex ante, then in any case where P lost or award didn’t meet $75,000, there would be no judgment and case could be tried again.

ii. Diversity of citizenship: “Perfect diversity”
1. Parties must be from different states than parties on the other side of the “v.”

2. citizenship: determined by individual’s state of domicile 

a. foreigners: domiciliary is their state of residence

b. MAS v. PERRY (1974) Married couple discovered their landlord was spying on them. Ps filed in federal court. D, post-trial, sought removal b/c there was no subject matter jurisdiction. 
i. State of Domicile: the party’s “true, fixed, and permanent home and principal establishment, to which he has the intention of returning whenever he is absent therefrom”

1. Domicile is fixed to last state to which her sense of permanence attached.

2. [Foreign citizens are currently viewed as domiciliary of state of residence]
ii. Question of the amount in controversy must be settled in good faith at the outset of litigation in order not to expose D to disadvantage of winning first case only to have to defend again in state court.
c. Future of Diversity Jursdiction
i. Fed judges are not welcoming of diversity jurisdiction

1. ratcheting up of  $75,000 minimum 

2. These are ultimately state law matters in which it may be presumed that state courts have greater expertise
ii. BUT assigning citizenship to a foreign state that party is no longer likely to reside works against this general tendency, and requires greater cases of diversity jurisdiction for routine tort matters.

1. Citizenship is better handled by looking at where individual lives, or is registered to vote, or has been issued a driver’s license, or checking account, than where she last lived with her parents.

IV. Federal Question Jurisdiction

a. 28 USC § 1331. Second Judiciary Act.
i. District courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US.

1. What does “arise under” mean?
b. This is a very uncertain area of law.

c. LOUISVILLE & NASHVILLE R.R. & MOTTLEY (1908) Motleys injured in train accident. Settled out with RR co., in exchange for lifetime passes to ride the RR. Congress prohibited this later. Motley sue for breach of contract, file it in federal court, anticipating that RR is going to bring up federal law as a defense.
i. “Arise under” must pertain to Ps complaint and not Ds answer.

1. Four Corners Doctrine: looking within the “four corners” of the complaint, no federal question was presented.

ii. Federal issue must be “on the face of the complaint.” Express invocation of a direct federal interest required before federal courts could entertain a claim.
1. On its face, complaint just charged breach of contract, a state law claim.
iii. You can’t anticipate a defense because there is a chance that D may never bring it up. Let this go through state court.

d. MERRELL DOW v. THOMPSON (1986) Foreign Ps bring suit against P (OH) for making drug that leads to birth defects. Ps sue in OH claiming recovery under state tort law, but try to use FDCA to establish negligence. 
i. 3 Ways in Which Federal Question May be Presented:

1. Holmes
 Test: federal law explicitly creates cause of action.
a. Not expressed, no right of action. (This didn’t hold)

2. Implied Right of Action
a. Zone of contemplation: Are they the party the statute was designed to apply to?

b. Legislative Intent: Did they intend a private right of action, its just not expressed?

c. Further Legislative Purpose: Would alleviation of that harm be furthered by private right of action?

d. Traditional Place of Remedy: Is state law the typical place such cases are held?

3. Federal Ingredient: Whether state law claim ultimately turned so indispensably on interpretation of federal law as to render it, for all intents a purposes, a federal claim.

a. Competing interests: Balkanization v. Federalism

i. Balkanization: states determine too much

ii. Federalism: Just federal courts

b. Factors

i. Federal Statute on point

ii. Conflict with Congressional intent

1. How do we know there’s a conflict? Isnt this just a collapsing into Holmes Test?

iii. Substantial federal question: We’re requiring an implied right. 

ii. Merrell took federal ingredient standard and collapsed it into implied right of action rule. 

1. Court seems to say that b/c Congress didn’t intend for there to be a private federal cause of action, then Congress didn’t intend for there to be jurisdiction.

iii. Here, strongest argument would be to claim implied right of action, but Ds didn’t want to assert that b/c Ds wouldn’t want to start claiming that Ps had a right to sue under FDCA.

iv. After court ruled that this was controlled by state law, state said they’d fall under federal law. 

e. GRABLE & SONS METAL PRODUCTS v. DARUE ENGINEERING (2005) IRS seized MI property belonging to Grable & Sons to satisfy federal tax delinquency. Grable received notice by certified mail. Salavages the ingredients test: (Even if you haven’t med first 2 requirements, you can have federal question jurisdiction with one ingredient.)
i. New Federal Ingredients Test
1. Is there a federal statute on point

2. Is there conflict with original congressional intent to create a state/federal balance

a. Intent of Congress is Congress that formed Judiciary Act of 1789

b. Balance: desire for uniformity v. desire for dual sovereignty
c. Grable distinguishes Merrell on one factor, and that is, will it open the floodgates? Are there a millions suits just like this one so that fed courts will swallow state courts?
3. substantial federal question—whether the issue at hand requires interpretation of a federal law
V. Supplemental Jurisdiction

a. 28 USC § 1367. Supplemental jurisdiction applies to all cases that are transactionally united. 

i. (b) Diversity jurisdiction is excluded.
ii. (c) Court can decline jurisdiction if

1. claim in question raises novel or complex state law issue

2. supplemental claims predominate over original claim

3. if court has dismissed claim over which it held original jurisdiction

4. other compelling reasons under exceptional circumstances

iii. Took language from Gibbs and Kroger and codified it. 

iv. Conforms to idea of transactional completion (same transaction or occurrence).

b. Pendant Jurisdiction. UNITED MINE WORKERS OF AMERICA v. GIBBS (1966) Federal and state claims raised from a labor dispute where mine superintendent was boycotted. 
i. 5-Part Test to Determine Whether Claims Could Go Forward in Federal Court:
1. Claims were sufficiently transactionally related so as to present “one constitutional case”

2. the federal claim was substantial

3. common nucleus of operative fact

4. state issues didn’t predominate

5. court agreed to hear both claims

c. 
Ancillary Jurisdiction. OWEN EQUIPMENT & ERECTION CO. v. KROGER (1978) Wrongful death suit where Ps estate sued diverse defendant. Who impleaded Owen, third party not diverse from P. P added claim against Owen, which destroyed diversity jurisdiction. 
i. P could not manufacture diversity jurisdiction by watiting for D to implead a nondiverse party.

ii. Diversity jurisdiction cases ultimately rest on matters of state law. 

d. Class Actions
i. EXXON v. ALLAPATAH 10,000 Ps, all from different place, with some claims under $75,000.
1. Only named Ps need satisfy diversity requirements.
2. This is consistent with Swift (see below) b/c it errs on the side of federal court’s unified treatment of national market issues.

ii. New Direction: National markets have exploded states.

1. Even small value national consumer claims may be removed from federal to state court. 

STATE AND FEDERAL LAW

Q: What law do you apply in diversity jurisdiction?

A: Is the law one of substance or one of procedure?

I. Applicable Rules

a. Rules Decision Act: 

i. State law controls substance of law

b. Rules Enabling Act:

i. Federal law controls procedural law

ii. FRCP

c. Full Faith and Credit Clause

i. Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other state. The clause was primarily intended to provide for comity between states and enforcement across state lines of non-federal laws, civil claims and court rulings.
II. Expansion of Federal Law before Erie
a. SWIFT v. TYSON (1842) Justice Story: RDA only applies to state statutes, not state common law. Common law is to be decided by federal court.

i. In defense of Story:

1. This was faithful to reason we set up federal courts.
2. In 1842, it wasn’t at all clear what the common law of many of these jurisdictions was. Many states were just applying English common law—we can’t just use the common law of our oppressors, we need a new system. 

ii. Problem with Swift: General common law meant that you had untethered federal courts with tremendous power to generate law that ignored state law.

1. Federal courts became bastions of social reaction, exercising its power not over only common law but also over state statutes.

2. You can potentially have two sources of substantive law presiding over you.

b. BLACK AND WHITE TAXI CAB v. BROWN AND YELLOW TAXI CAB (1928) BY taxi got exclusive dealing contract at KY RR Station. KY law: exclusive dealings are void. BY moved to TN b/c general common law principles recognize exclusive dealings. BY sues BW who is using KY RR Station. Court rules for BY.
i. Problems of Swift exposed

1. Inconsistent overlapping legal obligations: People in the same room doing the same thing may be subject to a different set of laws depending on what state you’re from.

a. Incentives/ Deterrence: It is difficult for individuals to act according to law b/c they don’t know what law applies to them.
2. P can go forum-shopping.

III. ERIE v. TOMPKINS (1938) P walking on a footpath along the RR is struck by door protruding from train. Tompkins sues in NY federal court. Fed court applies general common law(P is invitee) rather than PA law (P is trespasser). Brandeis’ reasoning:

a. Statutory Misinterpretation

i. Recent scholarly discovery that RDA as originally drafted applied not just to statutory but also to common law.

ii. This is very weak. Who cares about what the statute had originally intended if its been interpreted a different way for 100 years? Congress had opportunity to redraft it if it had been misapplied. They did not.

b. Pragmatic Doctrine: Problems with Black and White Taxicab
i. Ps can go forum-shopping.

ii. No uniformity. 

iii. States could in theory just pass common law into legislation if it mattered that much to them… but this could be burdensome.

c. Swift violates 10th Amendment

i. Powers not delegated to the federal government are reserved for the state government

ii. This is a weak argument b/c just a few years later the federal government codified liability for RR through interstate commerce clause

d. Heart of Erie: RDA v. REA

i. Federal courts must follow state substantive law regardless of its origin. 

1. Federal courts are obligated to behave as another state court when they are hearing cases under diversity jurisdiction.

2. Legal Realism:There is no transcendental body of law( no federal common law.

ii. Federal courts may have their own law for procedure

IV. Erie Question: What is substance and what is procedural?

a. GUARANTEE TRUST CO. v. YORK (1945) Case is tried in federal court that would have exceeded the statute of limitations in state court. 
i. Frankfurter: Outcome Determinative Test
1. If the outcome would be different in state court than in federal court, the law in question is one of substance and state law must be used.
2. Essentially, unless federal procedural law was more strict than state law, state law would always apply.
ii. COHEN, RAGAN: REA is disabled in diversity cases. FRCP only applied to federal question jurisdiction.
b. BYRD: Balances federal and state interests in the procedure. This is very difficult for litigants to determine which rules apply in advance.
c. HANNA v. PLUMER (1965) P (OH) sues D (MA) in MA district court. MA law requires that executor be served in hand, while FRCP allows for service at residence. P follows FRCP. Justice Warren
i. New Warren Test: Wherever there was a federal rule directly on point, the Court should apply the federal rule, so long as it was within the constitutional powers of Congress and the courts under REA. In other words, the Rules always trump.
1. Is
 there a federal rule on point?
a. YES ( Continue with Warren
b. NO ( Use Harlan Test (also see alternative Warren Test)
2. Is there a conflict with state law? 
a. YES ( Continue
b. NO ( Use fed law 
3. Is the federal rule constitutional?  
a. YES b/c Supreme Court, Congress, and Advisory Committee all approved, continue
4. Is the state rule broader than the federal rule? 
a. YES ( Use Fed Rule. 
b. NO ( Doesn’t matter, we have constitutional authorization anyway.
ii. 
Harlan Ex Ante Approach: What happens when state and federal practices conflict and there is no federal rule on point?
1. Is there a conflict b/w state law and federal practice?

a. YES ( continue

b. NO ( Use Fed Law

2. Does the rule create uncertainty in how either party conducts their lives? 
a. YES ( Substantive Rule, follow state law
b. NO ( Procedural rules (If folder color mattered, filing fees, etc.)
3. Purpose: We want legal standards to be predictable so that people can efficiently organize their lives around them.
iii. What Warren would have instead of Harlan Test: 
1. Does this offend the purposes of the Erie analysis?
a. Avoid forum-shopping
b. Avoid inequitable administration of the law (this is about consistency.
c. If NO ( Use federal law.
d. GASPERINI
 v. CENTER FOR HUMANITIES, INC. (1996) Regarding the standards for setting aside an award of damages. Different rules in NY law and FRCP Rule 59.
i. Under either Hanna approach, the federal standard would have controlled
ii. Court returned to an “outcome affective” test very much like “outcome determinative test” in York. Weighing of federal and state interests harkened back to Byrd.

iii. This created a fair amount of confusion, but has not been used by any case so far, so its unclear its stare decisis effect. This case will be limited to the facts, and the facts the the hypo don’t apply.
V. National Market Cases—a new problem with Erie
a. Erie has come back as a problem for cases that should be held in some kind of national forum. 

i. Products are manufactured for international distribution, but there are different controlling laws for these products when you’re in NY as opposed to CA. 

b. Class Action Fairness Act

i. Creates a new body of federal court jurisdiction for class actions and says that for class actions that involve national market conduct with more than $5 million in controversy and diversity jurisdiction, cases may be held in federal court. 

1. Darrow v. Grable: In effect they’ve established a federal ingredient in each case in the sense that it affects the national market. 

ii. Problem: What law are these courts supposed to apply? All class action suits of the same kind are going to be moved to federal court, and since it can’t create their own law, they’re eventually going to be referring to cases that are decades old. This will lead to the creation of a new federal common law in this field b/c federal rulings have precedential effect on other fed cases.

ATTORNEYS AND CLIENTS

How rules can undermine attorney-client privilege.

I. HICKMAN v. TAYLOR (1947) Tugboat accident where P requested in an interrogatory that D release whatever he discovered from the witnesses he interviewed.
a. 26(b)(3). Attorney Work-Product Exception to Full Discovery. Strong presumption against disclosure of work-product information.This may only be overcome if opposing party cannot obtain substantially equivalent materials by other means without undue hardship.
i. Lawyer as Advocate v. Lawyer as Officer of the Court
1. Advocate: This hurts attorney-client privilege
a. Lawyer cannot provide sufficient advice if they are do not fully examine the merits of the case
2. Officer of the Court: Efficiency interest in not doing discovery work twice
ii. Prejudice: Defendants, who have control over the information, would be discouraged from finding info that may hurt them
1. Discovery process is critical. If not, whole system of notice pleading and attempts at common resolution breaks down
b. How does the law move?
i. Start with a presumption or established rule.
ii. Talk about the exception to the rule.
1. Explain that list of exceptions is exemplary not exhaustive.
iii. Explain why the exceptions exist.
iv. Explain how new exception fits into other exceptions.
II. Sanctions
a. Rule 11: Broadest sanction we have against attorney misbehavior. Held against lawyers and not parties. This must be read carefully. Suddently attorney-client privilege is compromised.

b. Prior Cases
i. E.g., Zelinski, David v. Crompton
ii. Shepard claims: client didn’t benefit from misconduct. So maybe appropriate thing was to punish attorney so as not to hold client responsible for misconduct.
c. Begs the question: What are the appropriate facts?
d. 1983-1993: Sanctions commonly used
i. Rule 11 was very much like the English practice of making loser pay fees, except that the fees were directed at attorneys.
ii. Cases for where the facts are difficult to determine before discover will be less likely to be taken.
1. Lawyers moved out of discrimination cases and conspiracy cases that have to do with Ds state of mind
2. Under new application of Rule 11, its likely that U.S. v. Harbor Commissioners would have been sanctionable. 
iii. Lawyers wasted a lot of time defending themselves
e. Life under New Rule 11:
i. Zuk v. EPPI. Lawyer filed a complaint for which the statute of limitations has expired. Any competent investigation would have showed the case was too old.

1. Basically, you must have a completely outrageous claim in order to be sanctioned now.
III. Attorney’s fees
a. MAREK v. CHESNY (1985) T1: $100,000 offer, $32,000 attorneys fees and costs. T2: $60,000 award, $172,000 attorneys fees and costs. Lawyers in this case worked harder to get less money.

i. Rule 68: Offer of Judgment. If settlement offer exceeds trial recovery, P must pay costs.
1. Costs conventionally defined as minimal fees of filing, photocopying, etc. 
2. Fees are very slight, not at all an effective inducement to settle.
3. §1927: describes fee structure under Rule 68.
ii. 42 USC §1988. Prevailing party in civil rights suit under §1983 entitled to attorneys fees and costs. (In most other cases, attorneys fees are not shifted to losing party)
1. Incentive for Impact Litigation
a. There are benefits to awarding lawyers more than the actual award when the objective of the case is sufficiently important. Through §1988, Congress expressed that this type of case was important enough. 
iii. Court recognizes, for the first time, that there is benefit to dividing incentives between P and attorney such that the two have competing interest with respect to settlement offer. 
1. P will have ultimate decision to accept or decline settlement, attorneys will simply not take suits that are a potential liability
.
2. Client has no interest in settling b/c he’s not a repeat player
3. The ruling puts counsel on notice that there is a filtering role that courts want attorney to play.
b. EVANS v. JEFF D. (1986) Ps are mentally disabled children. Johnson is their “next friend,” in a fiduciary capacity representing the interests of the children. He is both client and lawyer. D offer settlement agreement essentially granting them whatever they wish, provided that P drops attorney’s fees.
i. Waiver of such fees undermines the purpose behind § 1988. It may discourage attorneys from bringing such cases.
1. § 1988: provides for attorneys fees
2. Stevens: Lawyers aren’t affected by financial incentives.
a. Issach: This is preposterous.
ii. Allowing this type of provision could encourage client to be bribed into settlement since client has decision over whether to accept settlement or not. 
iii. While this case is compelling, you want the kids to get what they sued for, you might have to accept that some very compelling cases will suffer in the interest of the greater systematic good.
�Don’t get this one.


�why?


�Why does Issacharoff seem to compare 55b1 and 60b so much? They're different rules. One is entering default, the other is setting aside motion for default.


�Where did this come from?


�Can we just use any of these tests, or are we bound by Wigglesworth?


�Is this just Matthews?


�(But you can’t just allow something based on one factor, they must all be met.)


�So how do we evaluate typicality?


�Can you find an example of this type of class?


�What’s the deal with this notice and opt out stuff?


�What are we supposed to get from this case?


�Ask to see someone’s notes on Amchem. Make sure you got everything b/c Avi’s outline didn’t seem sufficient. (GASP!)


�What’s the deal with zealous representation? Is this important?


�What are we supposed to get out of this case?


You need to be able to apply this case to fact patters. You cant do that yet. Work on it.


Figure out the string of steps you have to go to to grant class certification.


�You didn’t read discovery section, so look at someone else’s outline to see if there’s stuff you’re missing.


�What’s the deal with these percentages? 


�OMG have someone explain this to you.


�After SJ, are parties more or less likely to settle?


�What does this even mean?! Sounds important, though…


�So is this always related to commercial transactions over $?


�How is this different from General Jurisdiction?


�?


�How can we reconcile that Keeton took place AFTER WWVW?


�What’s the deal with the OH citizen who gets hit on the road in OH by a car sold in CA?


�This will be on the exam


�Is this true?


�This whole section is a mess. Look at commercial outline.


�Where are these factors from? Are they all from Merrell Dow?


�What case is this from?


�Know this.


�How is this related to the rest?


�Make sure this warran tree is right.


�Where does the Erie analysis come in?


�Did someone just say this test is codifying the Warren Test?


�Please expand more on this. Talk about taking cases on contingency v. hourly rates/.





