Property Outline

I. Fundamentals: Acquisition of Property

a. Discovery

i. Johnson v. M’Intosh (US 1823)
1. P claimed valid title to land granted him by the chiefs of certain Indian tribes.
2. the discovery of the Indian-occupied lands of this nation vested absolute title in the discoverers, and rendered the Indian inhabitants themselves incapable of transferring absolute title to others.
a. discovery – idea that title should go to the government that occupies the land.  Classically this operates when the land is empty – terra nullis (res nullis – thing no one owns). 
b. Bundle of Sticks: possession, occupancy (aboriginal title), use, exclusion, alienation.    
c. Huffendorf says that at one point everyone just agreed that first in time means first in right.  Locke says there is something natural in the first in time rule.  If you mix your labor with the land, you own it.  We own our bodies and anything we do with them.  Law of accession.
b. Capture

i. Pierson (D) v. Post (P) (SC of NY 1805)
1. P was hunting a fox.  D, knowing this, killed the fox and carried it off.
2. property in wild animals (ferae naturae) is only acquired by occupancy, and pursuit alone does not constitute occupancy or vest any right in the pursuer.
a. Justinian says corporal possession is necessary.  
b. Contrary idea – Barbeyrac – actual seizure is not always necessary to constitute possession of wild animals.  If one mortally wounds an animal and pursues it the animal may be deemed his possession b/c he manifests an unequivocal intention of getting the animal
c. Dissent – this should have been submitted to sportsmen.  In ancient times, no one hunted foxes to preserve chickens.  If so, Justinian would have thought differently.  If men change, laws should change too.  
ii. Ghen v. Rich (USDC 1881)
1. D purchased a whale at auction from a man who found it on the beach.  It was killed by the crew of P’s ship which left an identifying lance in the whale.
2. when all that is practicable in order to secure a wild animal is done, it becomes the property of the securer who has thus exercised sufficient personal control over the wild animal.
a. Here, two major considerations modified the application of the rule to the situation: (1) all that was practicable to secure the whale was done, (2) the trade usage was industry-wide, necessary to the survival of the industry, and fair to all parties.  Note also that the rule here was not being applied to a sport, but to an industry, so economic interests were important.
iii. Keeble v. Hickeringill (QB 1707)
1. P contended D scared ducks away from his pond resulting in damage.
2. damages may be recovered for the intentional frightening of game off another’s land.
a. action does lie b/c decoys are legal, the employment of his ground to that use is profitable to the P.  Killing ducks is the P’s trade; he that hinders another’s trade is liable to an action.  We should encourage people who kill ducks b/c it is beneficial to humans.  But the real reason is that this action is not brought to recover damage for the loss of the fowl, but for the disturbance (malicious interference with trade).  OK if you lure them away, bad if you scare them away.
b. ratione soli – the conventional view that an owner of land has constructive possession of wild animals on his land.
c. A trespasser who captures a wild animal on the land of another might still have no rights to the animal.  
c. Creation

i. Copycats

1. International News Service (D) v. Associated Press (P) (US 1918)
a. P sued to enjoin D from publishing as its own news stories obtained from early editions of P publications.
b. Publication for profit of news obtained from other news-gathering enterprises is a misappropriation of a property right.
i. The nonprofit communication of news is common in a free society and involves no property right.  
ii. Judge says this is not meant to be read broadly, only in this case is this true b/c there are larger issues at stake than P’s redress.
2. Cheney Brothers v. Doris Silk Corp. (US C of A 1930)
a. P, unable to patent or copyright a garment pattern, sought damages for the copying thereof.
b. If a person cannot obtain a patent or copyright on its product, it cannot recover for the copying of it by others.
i. In the absence of the statutory protection given a man’s creation by patent or copyright law, a man’s property is limited to the tangible objects which embody his invention.  When another creates a chattel through imitation, the imitated person has no remedy.
ii.  Legislation – no property rights can dampen production, but recognition of them can create monopolies.  Congress balances this w/ legislation on patents and copyrights.
1. Patents – for novel, useful, and non-obvious processes or products.  They last for 20 years from the date of application, not renewable, thing enters public domain when they expire.
2. Copyrights – protect the expression of ideas in artistic works.  Protection begins when the work is set down in a tangible medium and lasts until 70 years after the author’s death.  Others may make fair use of the material during this time.  
3. Trademarks – words and symbols indicating the source of a product or service.  Owners of marks are protected against use of similar marks by others when such use would result in confusion.  They arise out of the use of the mark in commercial activity and are lost when they are abandoned.  Can also be lost in other ways, like when the mark becomes generic, like aspirin.
ii. Cyberspace

1. Virtual Works (D) v. VW of America (P) (US C of A 2001)
a. P challenged D’s registration of the domain name under the Anticybersquatting Consumer Protection Act.
b. In determining whether the ACPA has been violated, the inquiry is whether the D acted with bad faith intent to profit from the protected mark and whether D registered, trafficked in, or used a domain name that is identical or confusingly similar to a distinctive mark or identical, confusingly similar to, or dilutive of a famous mark.
iii. Property in One’s Persona - A celebrity’s right of publicity is a property interest assignable during life and descendible at death.  This includes name, likeness, and other aspects of identity.  
iv. Property in One’s Person

1. Moore v. Regents of the Univ. of CA (SC of CA 1990)
a. Researchers at UCLA, unbeknownst to P, used specimens of his tissue to produce a potentially lucrative cell line.
b. A person whose tissue is used for profitable research and development w/o his knowledge may not maintain a conversion action therefore.
i. Court says there is no conversion b/c they have policy interests in mind.  Do not want to establish property rights in body parts.  
ii. P has no interest in the patent, b/c it is the product of scientific work.  
iii. Court gives three reasons for not creating a property right:
1. Policy – at odds with ethics, would stifle research.
2. Better suited for legislation 
3. There is an alternative remedy (making hospitals get informed consent)  
iv. Dissent - To allow a person to economically benefit from the nonconsensual use of another’s tissue can be considered a modern version of slavery or indentured servitude.
v. Arabian’s concern is that recognition of property rights in one’s cells would necessarily entail a right to sell one’s own body tissue for profit and thereby gives rise to the grave difficulties.  But the first part is not true b/c property consists of lots of separate rights; you do not always have the right to transfer your property.  The majority could have limited Moore’s property rights, but still acknowledge and protect them through the cause of action for conversion.  
v. The Right to Exclude
1. Jacque v. Steenberg Homes (Wisc. 1997) – D delivered trailer across the P’s land w/o permission.  Ps win and court concludes that when nominal damages are awarded for an intentional trespass to land, punitive damages may, in the discretion of the jury, be awarded.
2. State v. Shack (NJ 1971) – Ds entered private property to aid migrant farm workers.  Under state law the ownership of real property does not include the right to bar access to governmental services available to migrant workers, so there was no trespass.  Title to real property does not include dominion over the people on it.  One does not have an absolute right in his real property; it should not be used in a way that hurts the rights of others.  Carve out a migrant worker’s exception to the right to exclude.  They are occupants of the land with a qualified right.  
d. Find

i. Armory v. Delamirie (KB 1772)
1. P found a jewel which he took to D, a goldsmith, for appraisal, but D’s apprentice removed the stones which D refused to return.
2. a finder of chattel has title superior to all but the rightful owner upon which he may maintain an action at law or in equity.  
a. Anderson v. Gouldberg (Minn. 1892) – P’s trespassed on land and took lumber and took it to a mill where Ds took it.  P won goods back in replevin.  Possession of property (even stolen) is sufficient title to maintain replevin against a stranger.  
ii. Hannah v. Peel (KB 1945)
1. P found a brooch at D’s home during WWII, and sought to recover it after police gave it to D.
2. the finder of a lost article is entitled to it as against all persons except the real owner.
a. Although a man possesses everything which is attached to or under his land, a man does not necessarily possess a thing which is lying unattached on the surface of his land even though the thing is not possessed by someone else.
b. Bridges v. Hawkesworth – P found parcel on floor in D’s shop.  P asked D to keep it until the true owners came.  3 years went by and P wanted it back but D said no.  County court judge found for D.  It was appealed to this court.
i. Right of the finder against all but the true owner was established in Armory.  Notes were never in the custody of the D before they were found, just like the brooch here.  Finds for P.
ii. No suggestion that the place the notes were found mattered at all.  
c. South Staffordshire Water Co. v. Sharman (QB 1896) – Judge said Bridges is unique b/c someone accidentally dropped the parcel and the shopkeeper had no idea.  P hired D to clean out mud and D found rings in the mud.  D gave them to P.  Possession of land means possession of everything that is on the land, whether you know it is there or not.  D was P’s servant and thus his agent.
i. Sharman holds that the possessor of land is generally entitled, against the finder, to chattels found on the land.  Hannah judge is not sure that this is accurate.  
d. Elwes v. Brigg Gas Co. – land demised to a gas company for 99 years but the lessor got all mines and minerals.  Lessees found a prehistoric boat.  It was held that the boat was the property of the lessor.  
e. Owner of land has constructive possession of stuff underground.
iii. McAvoy v. Medina (SJC of Mass. 1866)
1. a wallet was inadvertently left at a barber shop, a customer P found it, and the barber D asserted ownership.
2. misplaced goods (items intentionally placed by the owner where they were found and then forgotten or left there) are deemed to be in the bailment of the owner of the property on which they are found for the true owner.
e. Adverse Possession

i. Powell (2000)

1. Adverse possession functions as a means of transferring ownership.  It does, but it is not this straightforward.  The running of the SOL not only bars an action by the erstwhile owner but also vests a new title in the adverse possessor.  Once acquired, the new title relates back to the date of the event that started the SOL and the law acts as though the adverse possessor was the true owner from that date.  
ii. Ballantine (1918)

1. can explain adverse possession by saying that the law does not regard the merit of the possessor, but the demerit of the one out of possession.  Can say that the policy is to reward those using the land in a way beneficial to the community.  But really the purpose is to quiet all titles that are openly and consistently asserted, to provide proof of meritorious titles, and correct errors in conveyancing.
iii. Holmes (1897)

1. Look at the position of the person who gains them, not the loser.
2. The connection between property and prescription is in the nature of man’s mind.  If you use something for a long time, you will not let it go without a fight.  If the original owner did not want you to have it, he should have stopped you.
iv. Van Valkenburgh v. Lutz (C of A of NY 1952)
1. beginning around 1920, D traveled across a triangular tract to reach his home on a nearby parcel, and also built a shed and kept a garden on the tract, but in 1947 P bought the tract and told D to vacate.  D obtained a judgment that granted him a right of way by prescription over the tract and then in a judicial proceeding established title to the tract by adverse possession.
2. title to a parcel may vest in an adverse possessor who occupies the parcel under claim of right, protects the parcel by an enclosure, improves or cultivates the parcel, and maintains that state of affairs for the statutory period.  Here, the adverse possessor loses.  
a. Traditional requirements for AP: must be actual entry given exclusive possession, open and notorious, adverse and under a claim of right, and continuous for the statutory period.
b. Ewing v. Burnet (US 1837) – adverse possession established when the claimant under color and claim of title paid taxes on the lot, dug sand and gravel from the lot (and let others), and brought actions of trespass.  Shows that adverse possession can exist even if the occupant does not reside on the property and does not use it at all for long periods.
c. Notoriety – Marengo Cave Co. v. Ross (IN 1937) – A operated cave tours for years.  One day B realized that some of the cave was under B’s property.  A’s possession was judged not to be open and notorious.
d. Claim of Title – some states require that a claim of title accompany adverse possession.  Can be in terms of claim of title, claim of right, or claim of hostility.  3 different states of mind:
i. State of mind is irrelevant – objective standard
1. Held in England, where the SOL begins to run as soon as the true owner is disposed by someone taking possession inconsistent with – not subordinate to – his title.
2. Once there is an entry against the true owner, she has a cause of action, so the SOL should be running no matter what.  
3. Often applied in the US as well
ii. Required state of mind is “I thought I owned it.” – good-faith standard
1. Comes up from time to time in America.
2. Many courts do take this into account, but don’t admit it, according to one study.  
iii. Required state of mind is “I thought I did not own it, but I intended to make it mine.” – aggressive trespass standard
1. Possibility that aggressive trespasser only gets title once he pays market value to former owner.  
e. Color of title refers to a claim founded on a written instrument or a judgment or decree that is defective and invalid.
i. Not required by English law and most American jurisdictions.  In a few states, it is essential to acquiring title by adverse possession.  In any situation, it has advantages for the adverse possessor.  
ii. Some states have a shorter SOL if you have this.   Actual possession under color of title of only a part of the land covered by the defective writing is constructive possession of all that the writing describes.  The advantage is that the activities relied on to establish adverse possession reach not only the part of the premises actually occupied, but the entire premises described in a deed to the claimant.  This is constructive adverse possession under color of title.  
f. Rule is now that you just have to act like you own the land.  The fact that Lutz knew he had no title is irrelevant so long as he intended to acquire title.  This is now the majority view, was the dissent in this case.
v. Mannillo v. Gorski (SC of NJ 1969)
1. Since D had created a structure encroaching upon P’s property, not knowing that the structure so encroached, P argued that D lacked the requisite hostile intent to obtain title by adverse possession.
2. to claim title by adverse possession, the possessor need not have been aware that the land in question was owned by another.
a. To require that the adverse possession claim must be accompanied by a knowing intentional hostility, is called the “Maine Rule” and has been the law for many years, but is of questionable historical pedigree and leads to undesirable results.  
b. Stare decisis is an important principle, but in cases where people do not frame their conduct in reliance thereon, it is of lesser vitality as a doctrine.  
c. no presumption of knowledge on the part of the true owner arises from a minor encroachment along a common boundary.  In such a case, only where the owner has actual knowledge thereof may the possession be said to be open and notorious.
d. the competing rules are the “Maine Rule” (rejected) and the “Connecticut Rule” (accepted).  The problem with the latter is that the true owner may not be put on notice that someone is in possession of a very small strip of land.  
e. Boundary disputes may be resolved by the doctrine of agreed boundaries, acquiescence, and estoppel.  Also applied when one neighbor remains silent in the face of expenditures by another that suggests the latter’s notion of the boundary’s location.
f. Mistaken Improvers – modern tendency is to ease the plight of innocent improvers by forcing a conveyance at market value of land from the owner to the improver or to give the landowner the option to buy the improvement at market value.  Some states have legislation (“occupying claimant” or “betterment” acts) for this.  Sometimes removal is ordered regardless of good faith.  Often the case in intentional encroachments.
vi. Howard v. Kunto (C of A of WA 1970)
1. the land occupied by D was not that to which he has record title, but he appealed a judgment quieting title in P who did have record title.
2. where several successive purchasers received record title to tract A under the mistaken belief that they were acquiring tract B, immediately contiguous thereto, and where possession of tract B is transferred and occupied in a continuous manner for more than 10 years by successive occupants, there is sufficient privity of estate to permit tacking and thus establish adverse possession.
a. Land only used seasonally, but that is OK.  
b. If X buys property from a seller who had unknowingly adversely possessed a strip adjacent to the land and the evidence shows that the deed to X was intended to convey this strip, X can tack the strip onto the land described in the deed.  Howard v. Kunto, relying on the intention of parties in privity with each other, extends this to a situation where the deed describes none of the land in question.
vii. O’Keefe v. Snyder (SC of NJ 1980)
1. D contended that he had acquired three of P’s paintings by adverse possession
2. the discovery rule controls in actions involving the adverse possession of chattels.
a. the discovery rule provides that, in an appropriate case, a cause of action will not accrue (SOL will not begin) until the injured party discovers, or should have discovered, facts which form the basis of a cause of action, including the identity of the possessor of the paintings.  The focus of the inquiry will no longer be whether the possessor has met the tests of adverse possession, but whether the owner has acted with due diligence.  The burden is on the owner to establish facts that would justify deferring the beginning of the SOL.    
b. Opinion permits tacking of periods of possession but only so long as the possessors are in privity with each other.
i. NY has rejected the discovery rule b/c it provides insufficient protection for owners of stolen artwork.  
ii. Solomon R. Guggenheim Fund. v. Lubell (NYDC 1991) – the SOL for replevin does not begin to run in favor of a good-faith purchaser until the true owner makes a demand for return and the purchaser refuses.  Court thought it bad to put a duty of reasonable diligence on the true owner b/c that would encourage illicit trafficking in stolen art.  Also thought it would be hard to craft a reasonable diligence requirement that could take all the variables into account and not unduly burden the true owner.  Instead, the court required potential purchasers to investigate the provenance.  If the true owner unreasonably delays, the good-faith purchaser may be able to assert the equitable defense of laches.  
iii. Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg & Feldman Fine Arts, Inc. (US 1991) – IN followed the discovery rule applied in O’Keeffe.  Court noted that the due diligence determination is fact-sensitive and must be decided on a case-by-case basis.
iv. In the US, a purchaser cannot get good title from a thief (UCC 2-403).  But you can get good title from someone who unknowingly buys from someone with a voidable title.
v. Some other countries recognize the doctrine of market overt – according to which a bona fide purchaser may acquire good title to a thief if the sale takes place in an open market.
II. Estates

a. The Fee Simple Absolute

b. Fee Tail

c. Life Estate - The life estate replaced the fee tail as a device to control inheritance

i. White v. Brown (SC of TN 1977)
1. The TC held that Lide’s will created a life estate in P based on the fact that the will specified that the property was not to be sold.
2. Unless the words and context of a will clearly evidence an intention to convey only a life estate it will be interpreted as conveying a fee estate.
a. this case illustrates two common rules of construction to which courts resort in interpreting conveyances.  The intent of the testator is derived from the entire document and extrinsic evidence is admissible only under limited circumstances
b. constraint on alienation.  There is a common law rule against these.  These are just crossed out.  

c. The court tries to avoid wills in partial intestacy.  

d. A default rule of interpretation is that grantors will be seen as passing a FSA unless it is clear that it is a life estate or something.  

e. Four objections to restraints on alienation:

i. Makes property unmarketable.  Land may be made unavailable for its best use.

ii. Tend to perpetuate the concentration of wealth.  The owner cannot sell the land, make money, and spend it.

iii. Discourage improvements on land.

iv. Prevent the owner’s creditors from reaching the property 

f. Restraints on alienation:

i. 3 types:

1. Disabling restraints – withholds from the grantee the power of transferring his interest.  This was in White v. Brown.

2. Forfeiture restraints – if the grantee attempts to transfer his interest, it is forfeited to another person.

3. Promissory restraints – grantee promises not to transfer his interest.

ii. RSP treats all of these alike when they are imposed on a fee simple.  RSP and authority says an absolute restraint on a fee simple is void.  RSP is more tolerant of partial restrains on fee simple than most courts – RSP says it is valid if it is reasonable in purpose, effect, and duration.  

iii. Restraints on a life estate - §4.1(1) says an absolute disabling restraint is void, but §4.2(1) says a forfeiture restraint is valid.  

ii. Baker v. Weedon (SC of Mississippi 1972)
1. Weedon’s will gave his property to his wife P for life, remainder to his grandchildren D.  The court was asked to permit sale of certain real property.
2. a court may order the sale of property which is held subject to a future interest, but only if a sale is necessary for the best interests of both the life tenant and the remainderman.
a. A trust is generally better than a life estate.  A trustee holds the fee simple.  A life tenant can be made trustee.  

d. Future Interests

i. Reversions and Remainders

e. Defeasible Fees and Their Future Interests

i. Mahrenholz v. County Board of School Trustees (Apl. of IL 1981)
1. P contended he obtained a possessory interest in land when the D ceased using the property for classes, allegedly breaching a deed restriction.
2. Only where the grantor creates a possibility of reverter will he or his successors become possessory owners of the property immediately upon the breaking of the condition.
a. this case illustrates the difference in theory between the possibility of reverter created by a FSD and the right of re-entry created by a FSSCS.
ii. Mountain Brow Lodge v. Toscano (C of A of CA 5th 1968)
1. P sought to have a clause in a gift deed declared void as a restraint on alienation, thereby quieting its title in the property.
2. a limitation on the use of property, although it might serve to impede its transfer, will not be void as a restraint against alienation.
a. The part of the clause which limits the use of the property to P purposes is valid.  However, the language which expressly restricts the sale or transfer of the property will be stricken as an impermissible restraint against alienation.  Affirmed as modified.  

b. Analysis – other jurisdictions have found that a use restriction which effectively serves to limit the alienation of the property to a small group of people is void as an impermissible indirect restriction on alienation.  

c. Falls City v. Missouri Pacific RR (8th 1971) - framed the test as whether the imposed condition materially and adversely affected the marketability of the property.  If it did, then it was an invalid limitation and the fee simple determinable was transmuted into a FSA.

d. Testators sometimes attempt to control the use of their houses after their deaths.  Mixed results:

i. Cast v. National Bank (Neb. 1971) – testator left a farm to P on the condition that P or one of his kids shall occupy the farm for the next 25 years.  Condition held void as a restraint on alienation.

ii. Wills v. Pierce (GA 1951) – condition that a house shall be used by the grantee and his heirs as a residence is invalid.

iii. Casey v. Casey (Ark. 1985) – testator devised land to his son, only if his daughter was never allowed on the land for more than one week per year.  Condition held unreasonable and void b/c capricious and imposed for spite and malice.

iv. Babb v. Rand (Me. 1975) – testator left home to D on the condition that he shall never deny access to the testator’s kids.  Condition held valid until the death of the testator’s last kid.  

iii. Ink v. City of Canton (SC of OH 1965)
1. Descendants of Ink (P) sought a declaratory ruling as to their rights with respect to an eminent domain award for property deeded to the D.
2. Compensation paid in eminent domain for property held in determinable fee for a specific purpose belongs to the grantee in determinable fee so long as the money is used for the purpose stated in the grant.
a. Normally it is left with the grantee in an eminent domain case.  There is only a remote chance that the grantor or her heirs will ever retake the property automatically w/ a broken condition, so usually give money to grantee.  

b. The Restatement – recommends dividing the money if there is a good probability that the grantee would break the condition in the not-too-distant future.  Rethinking the rule. 

c. SC says the grantor should be paid the difference in value between the unrestricted land (FSA) minus the restricted (FSD) and then you will get the sum that should go to the grantor (value of the PR).  
d. Is the future interest of a grantor in a determinable fee extinguished when the property in question is appropriated by eminent domain?  No.  Especially in a case like this where the grantee did not pay for his determinable fee, it would be unjust to allow the grantee to retain the eminent domain award outright.  P will retain a possibility of reverter in the eminent domain award should the grant condition cease to be met.  P are entitled to that portion of the award which represents the value of the possibility of reverter held by them.  

e. Analysis – a major problem in ink lies in the court’s attempt to determine the difference in value between a fee simple determinable and an unrestricted FSA.  How can a court arrive at a value for future interests?  One method is to resort to the marketplace and question experts on their opinions as to the interest’s value.  This is not foolproof.  Could also use present value tables, but wildly fluctuating interest rates and other contingencies present major obstacles here.  B/c of these difficulties, future interest values are often more the result of court speculation than of objective analysis.  

f. The value of the possibility of reverter is the full market value of the land discounted by the probability that the reverter will never become possessory.  

g. Court says the city’s determinable fee should be valued first and the amount by which the value of that land for any use (full market value) exceeds its value for the specific use only should be paid to the P.

iv. City of Palm Springs v. Living Desert Reserve (CA 1999)

1. Land given to P to be used as a reserve.  Deed gave P a FSSCS: if the property is not used solely and always as this site, then D gets the land.

2. P wanted to build a golf course.  Brought a condemnation action against D, claiming that the power of termination in D was not compensable.  P said that under RP §53, the possibility of breach of condition by P was too remote and speculative, and the power of termination was valueless for purposes of condemnation.

a. Court said violation of the condition was imminent.  When the condemner owns the present possessory interest in the land, the action of condemnation itself makes violation of the condition imminent.  The RP applies only when a paramount authority condemns the property and ousts the possessor.  Otherwise the city could turn its FSSCS into a FSA by condemning the power of termination and paying nothing for it.  

f. Rules Furthering Marketability

i. Destructibility

ii. Shelley’s Case

1. Rule: If

a. One instrument

b. Creates a life estate in land in A, and

c. Purports to create a remainder in persons described as A’s heirs (or the heirs of A’s body), and

d. The life estate and remainder are both legal or both equitable,

e. Then the remainder becomes a remainder in fee simple in A.  The doctrine of merger may then come into play – a life estate in A merges into a vested remainder in fee (larger estate) held by A.

2. Ex: O conveys to A for life, then to A’s heirs.  A has a vested remainder in fee simple.  A’s life estate merges into the remainder, so A has a fee simple in possession.  The land is immediately available to A. 

3. The life estate cannot merge into a vested remainder in fee simple if there is an intervening vested life estate, blocking merger.  

4. The rule applies only to remainders, not executory interests.

5. Arnold v. Baker (IL 1962) – the rule applies only when the remainder refers to an indefinite line of succession, rather than a specific class of takers.  Must be heirs as a class of persons, not individuals.  

6. Abolished in most states. 

iii. Worthier Title

1. Similar to the rule in Shelley’s case in that it unites a present and future interest in a single person.  

a. Words of purchase are transformed into words of limitation.

b. Ex: O to A for life, then to O’s heirs.  A = LE, O’s heirs = CR (fsa), O = rvsn.  With the doctrine, No CR; O = rvsn (fsa)

c. To O’s heirs = to O and his heirs.

d. Words of purchase are transformed into words of limitation.

e. Only applies to inter vivos transactions.

2. common law deemed title by inheritance as worthier than title by purchase.  So the law forbade a person’s heir to take by purchase from his ancestor.  

3. The common law doctrine of worthier title provides that where there is an inter vivos conveyance of land by a grantor to a person, with a limitation over the grantor’s own heirs either by way of remainder or executory interest, not future interest in the heirs is created but a reversion is retained by the grantor.

a. Ex: O conveys to A for life, then to O’s heirs.  The remainder to O’s heirs is void; O has a reversion.

4. Furthers alienability and prevented feudal tax evasion.  Applied only to land.  

5. In Doctor v. Hughes (NY 1919) Cardozo revived this doctrine and changed it in two ways:

a. Applied it as a rule of construction, not as a rule of law.  So it is presumed that the grantor did not intend to give the heirs anything but the conveyance, but this presumption can be overcome by evidence of contrary intent.

b. Extended its application to personal property.

6. Doctrine caused a lot of litigation in NY so it was abolished.  Cardozo version may still be followed a little in some places.

iv. The Rule Against Perpetuities

1. Jee v. Audley (Ct of Chancery 1787)
a. The daughters of the Jees (P) sought a declaration that their interests under a will were not void under the RAP.
b. The 21-year vesting period of the RAP must be satisfied at the time the gift is created; the use of subsequent events to satisfy the rule is not permitted.
2. affects only future interests.  Affects only unvested interests and CR, EI, and VRSO.  

3. Hard part is figuring out who is the measuring life.  Pick an ascertained (cannot be part of an expanded class; someone who affects the vesting of the suspect future interest) party alive at the time of the transfer.  

4. Don’t pick unascertained parties or members of expanding classes. 

5. Ex: O to A and his heirs as long as the land is farmed, if not then to B.  A has FSSEL, B = EI (fsa).  Is the EI valid?  Void – indefinite restrictions + EI are always void.  Rewrite by crossing out the invalid interests.  O to A and his heirs as long as the land is farmed and we are left with O = PR and A = FSD.

a. What about O’s Future Interest – no problem b/c reversionary interests are exempt.  

6. Future interests retained by the transferor – reversions, possibilities of reverter, and rights of entry – are not subject to RAP b/c they are treated as vested as soon as they arise.  

7. Should RAP apply to possibilities of reverter and rights of entry?  They do in England.  

a. A number of states have limited these interests to a specified number of years, usually 30, after which the possessory fee becomes absolute.  

b. Some of these statutes permit a possibility of reverter or right of entry to be preserved for additional periods by recording in the courthouse, before the end of the allowable period, a notice of intent to preserve the future interest.  

c. The Uniform Statutory RAP, enacted in about half the states, validates executory interests in transferees for 90 years, but does not change the common law exemption granted to interests in the transferor.  

8. The Wait-and-See Doctrine
a. The approach to RAP of Jee v. Audley is in disfavor.  Leach argued that we should wait and see whether a contingent interest actually vests within the perpetuities period.  

i. The RAP what-might-happen test is good b/c it gives certainty, but it usually strikes down interests that would have vested in time.  

b. Wait-and-See is now adopted in a majority of states, but there are two kinds.  

i. Wait-and-See for the Common Law Perpetuities Period – most states that adopt this allow reformation of invalid interests that do not actually vest in time.  

ii. Wait-and-See for 90 Years – The USRAP (1986) supersedes the common law Rule with a statutory Rule that provides for WAS.  The WAS period for USRAP is 90 years.  Under USRAP, a donor can comply with the common law RAP or the 90 year WAS period.  If an interest does not vest within 90 years, the contingent interest will be reformed by a court at the end of 90 years in order to approximate the plan of the donor and vest within 90 years.  

III. Co-Ownership and Marital Interests

a. Common Law Concurrent Interests

i. Types
1.  Tenants in Common – separate but undivided interests in the property.  The interest of each is descendible and may be conveyed by deed or will.  There are no survivorship rights between tenants in common.  Each tenant in common owns an undivided share of the whole.  
a. Either one can bring an action for judicial partition.
b. Default.
c. Shares do not need to be equal.
d. Alienable, devisable, heritable, attachable.  
2. Joint Tenants – have the right of survivorship.  Joint tenants together are regarded as a single owner; each tenant is seised per my et per tout (by the share or moiety and by the whole).  Since each owns the whole thing, when one dies, nothing passes to the surviving joint tenant(s).  The decedent’s interest is just extinguished.  
a. 4 unities were essential to a joint tenancy:
i. Time – the interest of each joint tenant must be acquired or vest at the same time.
ii. Title – all joint tenants must acquire title by the same instrument or by a joint adverse possession.  A joint tenancy can never arise by intestate succession or other act of law.
iii. Interest – all must have equal undivided shares and identical interests measured by duration.
iv. Possession – each must have a right to possession of the whole.  After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant.  
1. The unity of possession is also essential to a tenancy in common.
b. Avoidance of probate – joint tenancies are popular between married couples b/c it is like a will but probate of the property is avoided.  A joint tenancy avoids probate b/c no interest passes on the joint tenant’s death.  
c. Unequal Shares – equal shares were traditionally required for joint tenancies, but this does not really make sense and is usually not followed today.  
d. At common law and in many states, if these four unities do not exist, a tenancy in common is created instead.  Sometimes statutes say the unities are not required, just must state an intent to create a joint tenancy.  
e. If the 4 unities exist at the time the joint tenancy is created but are later severed, the joint tenancy turns into a tenancy in common when the unities cease to exist.  
f. Any one joint tenant can convert a joint tenancy into a tenancy in common by conveying his interest to a third party.  
g. Either one can bring an action for judicial partition.
h. A joint tenant cannot pass her interest in a joint tenancy by will.  
i. If a creditor acts during a joint tenant’s life, the creditor can seize and sell the joint tenant’s interest in property, thus severing the joint tenancy.  If the creditor waits until after the joint tenant’s death, there is nothing for him to seize.  
j. When a joint tenant dies, his share of the property is subject to federal estate taxation.  If the joint tenants are husband and wife, ½ is subject to taxation when one dies; although no taxes are paid on it b/c any amount of property passing to the surviving spouse qualifies for the marital deduction and passes tax free.  If the joint tenants are not husband and wife, when one dies the portion of the value of the attributed to the consideration furnished by the decedent is subject to federal estate taxation.  Under most state inheritance taxes, the fractional share of a joint tenancy owned by the decedent is taxed and the federal who-furnished-the-consideration test is not followed.    
3. Tenancy by the Entirety – can be created only in husband and wife.  The four unities, plus the fifth unity of marriage, are required.  Surviving tenant has the right of survivorship.  
a. However, husband and wife are considered to hold as one person at common law.  The do not hold by the moieties; both are seised of the entirety, per tout et non per my.  
b. Neither one can defeat the right of survivorship of the other by the conveyance of a moiety to a third party; only a conveyance by both of them together can do this.  
c. Neither one, acting alone, has the right to judicial partition.
d. If there is a divorce, they will become tenants in common unless there is some agreement to the contrary.  Severable only by divorce.  
e. Creditor may attach debtor’s share during debtor’s life only.  
f. Abolished in 32 states.
4. English common law favored joint tenancies over tenancies in common b/c it dislikes division of land.  Today, the presumption favoring joint tenancies has been abolished in all states.  A grant or devise to two or more persons creates a tenancy in common unless an intent to create a joint tenancy is declared.  Some states require an express provision for survivorship in order to create a joint tenancy.
5. The common law assumed a conveyance to husband and wife was meant to create a tenancy in the entirety, absent a clear indication otherwise.  This is still followed in most states that retain the tenancy, but some it is presumed to create a tenancy in common or joint tenancy.  
ii. Severance of Joint Tenancies

1. Riddle v. Harmon (C of A of CA 1st 1980)
a. P sought to enforce a joint tenancy right of survivorship against D, the executrix of his wife’s estate, after the wife had deeded her ½ joint tenancy interest in the Riddle property to herself in order to sever and terminate P’s right to succeed to the whole.
b. A joint tenancy may be terminated by the conveyance by one joint tenant of his interest in the joint tenancy property to himself.
i. The purchaser of an interest in property from a joint tenant becomes a tenant in common with the other joint tenants, who remain joint tenants as to each other only.  A minority of jurisdictions not requiring reconveyance to a straw man for severance permit termination of a joint tenancy by the filing of a declaration of an intention to do so, eliminating even the fiction of having to convey to sever.

2. Harms v. Sprague (SC of IL 1984)
a. John Harms, deceased former joint tenant in property with P had executed a mortgage in favor of the predecessor in interest of D who claimed the mortgage survived John.
b. A mortgage on a joint tenant’s interest does not survive the mortgagor.
i. One requirement for a joint tenancy is unity in title.  If a mortgage constituted a change in title (this is how it was in the common law), it would destroy this unity.  However, this state recognizes that a mortgage will not constitute a change of title until foreclosure plus the running of any redemption period (this is the modern lien theory of a mortgage).  Since a mortgage does not sever a joint tenancy, the entire estate of the decedent joint tenant passes to the survivor.  This effects a nullification of any liens thereon.  For this reason, D’s interest was extinguished upon John’s death.  Affirmed.

iii. Joint Bank Accounts

iv. Relations Among Co-Owners

1. Delfino v. Vealencis (SC of CT 1980)
a. The TC held the rights of the parties would be best protected by a partition sale rather than a partition in kind.
b. Partition sales are employed only where partition in kind is unworkable.
i. Partition in kind – a separation of undivided interests in land so that the parties may possess their interests separately.

ii. Partition sale – a court-ordered sale of property held in joint tenancy, as a cotenant or in tenancy by the entirety, if the property is incapable of being divided; the income is distributed in proportion to the parties’ interests in the sold property.  

iii. A sale should be ordered if it is in the best interest of both of the parties and if a physical partition would result in unequal shares.  Originally the CL only allowed partition sale in emergency conditions. 

iv. A sale may be ordered if it appears to the satisfaction of the court that the value of the share of each cotenant, in case of partition, would be materially less than his share of the money equivalent that could probably be obtained for the whole.  A sale is justified if it appears that the value of the land when divided into parcels is substantially less than its value when owned by one person.  

v. Although it is usually said, as in Delfino v. Vealencis, that partition in kind is preferred, the modern trend is to decree a sale in partition actions in a majority of cases, either b/c the parties all wish it or b/c the courts think the sale is the fairest way to resolve the conflict.  

vi. if co-owners cannot agree on a division of the property or the proceeds of its sale, they must go to the equitable action of partition.  Available to any joint tenant or tenant in common.  Not available to tenants by the entirety.

2. Spiller (D) v. Mackereth (P) (SC of AL 1976)
a. D, cotenant of a warehouse with P, ignored her demand that he cease using the whole premises or pay her rent.
b. Absent an owner physically barring a cotenant from entry upon the owned premises, that owner is not liable to the cotenant for rent.
i. As a general rule, a cotenant has the full right to use a premises and cannot be liable to cotenants for rent.  The only exception to this occurs when there is an ouster.  For there to be an ouster, a cotenant must physically bar the other cotenant from entry.  Merely ignoring an order to partially vacate does not constitute ouster.
ii. D could try to use the property to see if the P would let him.  Could also request a partition in sale.  

iii. What would D need to show to prove ouster?  Court analogizes it to adverse possession, except the SOL has not fully run.  An ousting tenant in possession is a lot like inchoate adverse possessor.  Ouster by using the property or refusing to let the other person in.  

iv. A few jurisdictions take the view that a cotenant in exclusive possession must pay rent to cotenants out of possession even in the absence of ouster.

v. Generally, cotenants are not fiduciaries with respect to each other.  Each cotenant is expected to look after his or her interest.  But the courts sometimes say they have fiduciary duties.  Maybe if they are related.

vi. A fiduciary duty is imposed most commonly in one of two situations:

1. One cotenant buys in concurrently owned property at a mortgage foreclosure or tax sale and then asserts a superior title against cotenants.  Courts normally make the buyer hold the superior title for the benefit of all the cotenants if they reimburse the buyer.

2. Where cotenants are kindred, courts often treat the cotenant in possession as a fiduciary, who can claim adverse possession only where his claim of sole ownership is so unequivocal and notorious as to put his cotenants on actual notice of a hostile claim.

b. Marital Interests

i. Common Law Marital Property

1. Sawada v. Endo (SC of HI 1977)
a. D and his wife conveyed tenancy-by-the-entirety property to their son after D had been sued.
b. Tenancy-by-the-entirety property may not be reached by the separate creditors of either spouse.  Creditors can get at the JT’s share.

i. During coverture, property in T by the E was controlled by the husband.  Creditors were free to take it and the husband was free to sell it.  
ii. Cannot be a fraudulent transfer since the creditor had no interest in the property.
iii. Tenancy by the entirety property is generally the family residence and public policy considerations of promoting family solidarity, as well as stare decisis, favor our result.
iv. If the debt arose prior to the creation of the estate, the property was not a basis of credit, and if the debt arose subsequently, the creditor presumably had notice of the characteristics of the estate which limited his right to reach the property.  
v. A creditor can reach only such property as the debtor can voluntarily assign.  In a majority of states a creditor of one spouse cannot reach a tenancy by the entirety b/c one spouse cannot assign his or her interests.  

vi. At common law, a husband took title to all his wife’s chattels and choses in action, so a tenancy by the entirety could not be created in personal property.  Today, many states allow it in personal as well as real property.

2. In re Marriage of Graham (SC of CO 1978)
a. Wife supported her husband while he got a BS and MBA.
b. A degree cannot be marital property subject to division upon divorce
i. Property may be defined as everything that has an exchangeable value or which goes to make up wealth or estate.  A degree is not exchangeable and has no value on an open market and cannot be willed.  It is simply an intellectual achievement that can assist in property acquisition, but is not property itself.  While it can be taken into account in awarding support, it cannot be considered property.
ii. DISSENT – should focus on increased earning capacity.  Since damage for lost earning capacity can be awarded, there is no reason that increased earning capacity cannot be divided.

iii. Mahoney v. Mahoney (NJ 1982) – court did not recognize a degree as marital property.  Too speculative to value.  The idea of a spousal investment in human capital demeaned the concept of marriage.  The court ordered that the working spouse get reimbursement alimony, which should cover all financial contributions to the former spouse’s education.

iv. Almost all courts agree with either Graham (majority of courts) or Mahoney.  NY is an exception.  In O’Brien v. O’Brien (NY 1985) the court said that a MD was marital property within the meaning of the state’s equitable distribution law.  It represents investment in the economic partnership of the marriage and t he product of the parties’ joint efforts.  

1. Reimbursement not an adequate remedy b/c it did not recognize appreciation.

v. Oldham (1992) - NY is double counting the wages of a spouse if he remarries.  The wages from an advanced degree will be included in both marital estates.  

vi. Professional goodwill is a divisible marital asset in most jurisdictions

3. Elkus v. Elkus (SC of NY, Apl. 1991)
a. P, an opera diva, contended that her artistic career was not a marital asset.
b. Celebrity status with the accompanying economic opportunities may be a marital asset subject to equitable distribution.
i. Antenuptial agreements are generally enforceable if it is fair and reasonable and/or based upon full knowledge of each other’s property.  Must be conscionable when made.  

ii. Community Property

iii. Domestic Partners

1. Baker v. State (SC of VT 1999)
a. Same-sex couples brought a declaratory action against D seeking a declaration that the refusal to issue them marriage licenses violated their right to the common benefit and protections of the laws under the VT constitution.
b. The state may not exclude same-sex couples from the benefits and protections that its laws provide to opposite-sex married couples.
i. Johnson – Concurrence in Part, Dissent in Part – I concur that the law unconstitutionally excludes same-sex couples from the benefits of marriage, but I believe this is a simple case of sex discrimination.  
IV. Landlord-Tenant

a. Leasehold Estates and the Lease

i.    Modern trend is to see it as a contract to occupy.  Moving from agricultural to urban housing paradigm.  Used to be about renting land, now it is about renting a bundle of rights and privileges, including a space to live.  Why this trend?  To borrow implied warranties from contract law.

ii. Garner v. Gerrish (C of A of NY 1984)
1. a dispute arose as to whether D’s tenancy was terminable at the will of the lessor.
2. A lease may provide for termination at the will of the tenant only.
a. The common law rule was that, if the tenant can break it at any time, the landlord has the same privilege.  This was because of seisin.  If you were a freeholder, you could only be invested with freehold by livery of seisin.  If this did not exist, you cannot have a freehold – must be some kind of a lease.  Since it cannot be a LE, we are left with a leasehold that does not fit either of the two standard categories, so it must be a tenancy at will, which gives both sides the right to terminate whenever.  

b. The modern scholars in the restatement notice that seisin is gone and deeds are created through written instruments, like leases, so they are no longer that different.  The court says that this writing could create a LE determinable.  

c. When the parties’ intent is clear, courts should enforce the agreement as written, even though perpetual rights are not favored.  

d. Leases that clearly terminate at the will of only one party are to be governed by their express terms, but if it is ambiguous the lease is subject to the rebuttable presumption that they are terminable at the will of both.  

iii. Crechale & Polles, Inc. v. Smith (SC of Mississippi 1974)
1. P, the lessor, alleged that D, the lessee, was liable for back rent as a holdover tenant.
2. A landlord who elects to treat a holdover tenant as a trespasser cannot later elect to hold the tenant liable for a new lease term.
a. when a tenant continues in possession after the end of his lease, the landlord can either evict him, treat him as a trespasser, or hold him as a tenant.  
b. Once a landlord elects to treat a tenant as a trespasser and refuses to extend the lease on a month-to-month basis, but later accepts monthly checks for rent, he has in effect agreed to an extension of the lease on a month-to-month basis.

c. Under the restatement view, holding over results in a periodic tenancy measured by the manner in which rent is computed, up to a maximum period of one year.  In many jurisdictions, holding over may give rise to a periodic tenancy, measured either by the way in which the original lease provides for rental payments or by the length of the original rental period.  Under both views, however, the max length of the periodic tenancy is one year.

d. There has been judicial hostility to the holdover doctrine and attempts to mitigate its severity for a long time now.

e. The tenancy resulting from holding over is usually subject to the same terms and conditions as those in the original lease, unless the parties agree otherwise or unless some term or condition is inconsistent with the new situation.  

f. states have legislation to deal with holdovers in many ways:

i. specify the length of holdover tenancy

ii. a few convert the holdover tenancy into a tenancy at will and provide that the tenant should be liable for the reasonable value of use and occupation.

iii. Landlords may demand double rent from holdover tenants

g. Conventional common law holdover doctrine is said to be for the benefit of tenants b/c it secures to the incoming tenants that they can move in when they planned.  But the penalty imposed on the holdover tenant is often out of proportion to the injury to the landlord and the incoming tenant.

h. If a tenant leaves but leaves some of his stuff there, the tenant prob will not be liable for holdover if the stuff does not interfere with the landlord’s use of the premises.  

i. If a tenant stays longer b/c her doctor said moving would be dangerous, she is not liable b/c she did not stay on voluntarily.

b. Selection of Tenants: Anti-Discrimination Law

i. Fair Housing Act (1994 and 2000) – see pages 460 - 462.  

1. federal government weighing in on the side of tenants to fight racial discrimination, then gender discrimination, then familial status and people with disabilities.  This trumps every local common law rule and every state statute.  The feds have power to do this due to the commerce clause, b/c real estate actions effect state commerce.

2. Suppose a LL discriminates against a black tenant not in the ad, but when she arrives.  We would have to get her under 1982, which says that all tenants should have equal rights in all property transactions.  We still need FHA b/c 1982 only covers racism.  FHA has more enforcement provisions, including punitive damages, than 1982.  

3. Anyone injured by a discriminatory practice may commence a civil suit for injunctive relief and damages (including punitive).  Can also be enforced by conference and conciliation proceedings, suits by the U.S. Attorney General, and criminal penalties.

4. 14th amendment is meant to provide equal treatment from the state.

ii. Soules v. U.S. Dept. of HUD (US C of A 2nd 1992)
1. Downs (D), a real estate agent, claimed that her failure to rent a unit to P had been based not on P having a kid, but b/c of P’s negative attitude.
2. A prima facie case of housing discrimination can be rebutted if a legit reason for a refusal to rent housing can be offered.
a. to state a prima facie case of housing discrimination under the Fair Housing Act, a P must show that he is a member of a statutory protected class, he was qualified to rent the unit in question, and he was rejected although the housing remained available.  
b. Not renting due to a concern that the would-be tenant would constitute a nuisance is legit course of action, and the ALJ’s conclusion here is supported by substantial evidence.  
c. How do we determine whether someone has violated the FHA?  Must show a discriminatory effect.  3 part burden of proof analysis:

i. Prima facie case (P).  A discriminatory motive need not be proved in order to make out a prima facie case under the FHA; proof of discriminatory effect is enough to shift the burden to the D.  
ii. Legitimate, non-discriminatory reasons (D) – no less discriminatory alternative available to achieve the goal, or in the case of private Ds, one taken pursuant to a rational and necessary business purpose.  
iii. Are these reasons pretextual? (P)

d. How are we to determine whether these questions are discriminatory?  Resort to the ordinary reader or listener standard.  

e. Claims under the Civil Rights Act of 1866 probably do require proof of intentional or purposeful discrimination.

f. State and local measures may not narrow the rights and remedies available under federal law, but they may have a broader reach.

g. The FHA provides for the award of attorney’s fees to successful aggrieved parties from losing landlords.  Ds can get the award if the complaint was frivolous or in bad faith.

h. As a T, you can adjust the property to fit your needs as long as you put it back – reasonable modification p.462 f3a.  But L may condition permission on the T agreeing to put things back before they leave.  Old rule – any change is waste, new rule – is waste only if it decreases the value.

i. Hypo: wanted: F to share apt near campus.  Does this violate the Federal FHA?  Violates 3604(c).  if a male actually tries to rent it, it does not violate 3604(a) b/c there is an exemption.  Lawyer should tell her to post the ad w/ no reference to sex, then deny to male callers.  

j. Under the exemptions, you cannot make statements, but you can discriminate.  

c. Subleases and Assignments

i. Ernst v. Conditt (C of A of TN 1964)
1. After P leased property to Rogers, who assigned his lease to D, P sought damages from D for past-due rent and removal of improvements.
2. An assignment arises when a lessee transfers his entire interest under a lease.
a. If it is an assignment, what is the L’s relationship to T2?  L can sue him.  What relationship must there be for this to be?  Must be an assignment and L gets the basis for suing from privity of estate.  L and T1 are in privity of contract and privity of estate.  

b. If it is just a sublease, the L has a hard time going after T2.  There is a doctrine from contracts that we can use.  Can see T2 as a 3rd-Party beneficiary of the original contract.  

c. Whom can P sue?  T1 and T2.  If T1 is sued, he can sue T2 or join him in the suit.  

d. under the common law rule, if an instrument purports to transfer the lessee’s interest for the entire remainder of the lease term, an assignment has occurred.  However, if the instrument purports to transfer the lessee’s interest for any length of time less than the remainder of the lease term, a sublease has been established.  Under the modern rule, the intention of the parties governs in construing deeds, leases, and other written transfers of property interests.  Here, under both the common-law and the modern rule, the agreement between Rogers and D is an assignment, rather than a sublease.  R did not retain any interest in the lease and he did not reserve a right of reentry in the event of a breach of any of the conditions or covenants of the lease by D.  The use of the word sublet is not conclusive, b/c it appears from all the facts and circumstances and the instrument itself that all of the parties intended an assignment rather than a sublease.

e. Analysis – this case illustrates the two methods used to distinguish an assignment from a sublease.  Under the common-law test, an assignment arises when a lessee transfers his right to possession for the entire term of the lease.  If he gives anything less, it is a sublease and the lessee retains a reversion.  Suppose the lessee transfers all of his interest in some physical part of the premesis?  Most courts say this is a partial assignment.  Suppose the lessee transfers his entire interest, but the instrument provides that if the transferee breaches any obligation of the lease, the original lessee may terminate the arrangement and retake possession.  A substantial number of minorities find a sublease here.  Under the less commonly used modern rule, the intention of the parties governs, although the actual words used are often persuasive in the final determination.

f. Assignment – a transaction in which a party conveys his or her entire interest in property to another.

g. Sublease of assignment? – with either one, what happens if the primary lease between landlord and tenant is prematurely terminated?  It depends.  If the L exercises a power to forfeit the primary lease b/c of some breach of the original tenant, then the landlord is entitled to possession as against sublessees and assignees.  But if the original tenant gives up the lease voluntarily, the rights of possession of sublessees and assignees remain intact.

h. RSP, Landlord and Tenant §16.1: at the time a transfer of an interest in the leased property is made, the transferor may exact a promise from the transferee that he will perform the promises in the lease which were made by the transferor.  The exaction of such a promise does not relieve the transferor of liability on his promises.  It does give him a direct remedy against his transferee if the transferee fails to perform the promises, which remedy will continue to be available even after the transferee has transferred the intent to someone else.  If the holder of the benefits of the promises made by the transferor acquires enforcement rights as a third party beneficiary against the transferee by virtue of the transferee’s promise to the transferor, then the transferee is in privity of contract with such third party beneficiary and a subsequent transfer by the transferee of an interest in the leased property will not affect that privity of contract liability.

ii. Kendall v. Ernest Pestana, Inc. (SC of CA 1985)
1. D arbitrarily withheld permission from P, its tenant, to sublet its leasehold.
2. Absent contractual language to the contrary, a lessor may not arbitrarily withhold consent to an assignment.
a. Opinion only applies to commercial leases.  
b. Absent some sort of reasonable basis for denial of permission, however, it seems that public policy favoring free alienability should override whatever minor interest a lessor might have in arbitrarily denying permission to sublet.
c. The major arguments in favor of retaining the right are unpersuasive.  
i. The lessor’s common-law right to look to no one but the lessee for rent has been curtailed.  
ii. The argument that the lessee could have bargained for free subletting rights does not stand up to scrutiny.  What the parties contemplated is not always clear, and doubts should be resolved in favor of alienability.  
iii. Finally, the argument based on stare decisis is also wanting.  When changed conditions warrant overruling precedent, a court may do so.  
d. Slavin v. Rent Control Bd. of Brookline (MA 1990) – no state court has created a reasonableness requirement in a case involving only a residential lease.  More important for commercial stuff to be alienable.
e. Some juris follow the common-law view that a LL may arbitrarily and unreasonably refuse permission to sublet or assign (unless the lease provides otherwise) but say that if the T thereafter abandons the premises, the LL is under a duty to mitigate damages.   
d. Tenant Default

i. Berg v. Wiley (SC of Minn. 1978)
1. D, lessor of commercial property to P for the purpose of operating a restaurant, locked P out of the premises when P delayed making certain remodeling changes to meet health code requirements.
2. A landlord may not remove a breaching or defaulting tenant’s possessions or bar such tenant’s access to the leasehold w/o resorting to judicial remedies.
a. P did not abandon or surrender the premises, and the lockout was thus not justified on the ground of abandonment and surrender.  
b. At CL, the LL could use self-help as long as he used no more force than was reasonably necessary, but this can lead to violence.  
c. Now a prohibition on self-help is the trend, but not the majority rule.
d. In some places, the prohibition on SH applies only to residential leases.  

e. There is no decision on whether SH is subject to constitutional attack b/c it denies the tenant due process of law.  

f. In CL, a LL could seize a defaulting T’s property found on the premises and keep it until the overdue rent is paid, w/o prior hearing.  The absence of prior hearing is the problem we have with this.  

g. SUMMARY PROCEEDINGS

i. SH used to be important b/c the only alt for the LL was the CL procedure ejectment, which was cumbersome.  This still exists, w/ statutory modifications.  

ii. In the 19th cent we developed legislative provisions for summary proceedings and now all states have them.  They are a quick means to recover possessions and rent after termination of a tenancy.  

iii. Only a few days notice to the tenant is needed and topics are limited to the issue of possession

iv. Most states say T can raise the condition of the premises as a defense to a summary eviction  

v. Seen as a reason to get rid of SH.  But SP can still be cumbersome.    

ii. Sommer v. Kridel (SC of NJ 1977)
1. D, the lessee, vacated the apartment which he leased from P, before the end of the lease term.
2. A landlord has a duty to mitigate damages when he seeks to recover rents due from a defaulting tenant.
a. illustrates the modern trend of analyzing LL-T issues under contract
b. The CL, which is still in use in some places, says that a LL may but does not need to mitigate.  LL can end the lease, get another T while holding the original T liable for any deficiency, or let the premises remain vacant while collecting rent from the T.

c. A majority of states now say that a LL has a duty to mitigate damages.  Some apply only to commercial leases and some only to residential.

d. Why have a duty to mitigate?  Modern notions of fairness and equity, efficiency, prevention of property damage.  

e. NY’s highest court sticks with the CL rule b/c parties who engage in commercial transactions based on prevailing law must be able to rely on the stability of precedent.  

f. Majority view is prob that the T bears the burden of proof to demonstrate that the LL has mitigated or failed to mitigate damages.

g. Consequences of a LL’s failure to mitigate: may recover no rent after an abandonment or may recover the difference between the agreed rent and the amount of loss that could reasonably have been avoided. 

h. What acts of the LL can be construed as acceptance?  Answer turns on the intent of the LL in retaking possession.

i. Surrender terminates a lease if the LL accepts the T’s offer.  This extinguishes the T’s liability for future rent, but not for past rent or past breaches of other covenants.  

e. Condition of the Premises

i. Reste Realty Corp. v. Cooper (SC of NJ 1969)
1. After being sued for back rent, D claimed the defense of constructive eviction.
2. When a landlord causes a substantial interference with the enjoyment and use of the leased premises, the tenant may claim constructive eviction.
a. An act or omission by the LL which renders the premises substantially unsuitable for the purpose for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes a constructive eviction of the T.  
b. the general rule is that a constructive eviction requires T to vacate the premises within a reasonable time under the circumstances.  
c. Partial Eviction – Actual and Constructive – if there is an actual eviction, even if only from part of the premises, the T is relieved of all liability for rent even if he continues to occupy the balance.  The RSP §6.1 rejects this and says the T may receive an abatement in the rent but may not stop paying.  What if there is a constructive partial eviction?  Most juris say no.  Lower cts in NY have gone back and forth.

d. Tenant’s Remedies – actionable interference by the LL can be remedied in ways other than the T leaving.  T can usually stay in possession and sue for damages equal to the difference between the value of the property with and without the breach.  

ii. Hilder v. St. Peter (SC of VT 1984)
1. P leased a house from D which had serious deficiencies.
2. An implied warranty of habitability exists in residential leases.
a. THE ILLEGAL LEASE
i. T says no rent is due b/c the premises violate the housing code.  So the lease is an illegal contract made in violation of statutory provisions and therefore unenforceable.  

ii. Does not apply if code violations develop after the makings of the lease.

iii. Minor technical violations do not render a lease illegal, nor do violations of which the LL had neither actual nor constructive notice.

iv. A tenant under an illegal lease is a tenant at sufferance and the LL is entitled to reasonable rental value of the premises.

v. T can withhold rent and avoid the LL’s action to evict for nonpayment.

b. CE is only a defense against rent collection the LL wants after the T moves out.  

c. T did a lot of repairs on her own.  This would count as damages and would be deducted from the rent.  

d.  the T could stay there and pay close to no rent (reasonable market value) with IWH.

e. a rented dwelling which is not habitable amounts to a breach of contract by the lessor, and standard contract damages are available, as well as tort damages arising therefrom.  

f. Residential tenancies are no longer land conveyances but rather contracts with certain inherent expectations embodied in them.

g. CL let LL end periodic tenancies and tenancies at will whenever they wanted.  They could get rid of Ts who used their rights.  Today, most juris forbid retaliatory actions by LLs.  Usually create a rebuttable assumption of retaliation for LLs who do something mean w/in a certain period after a complaint, etc.  

i. NY lets the LL evict, but it is his burden to show that he gave the T a reasonable amount of time to find another place. 
h. LANDLORD’S TORT LIABILITY - CL held LLs liable for T’s injuries only when he neg breached the duties implied in QE or CE.  This has changed due to IWH.  Some juris impose a neg standard on LLs.  Most juris do not recognize SL or a general duty of care for the LL; they hold to the CL.

iii. Chicago Board of Realtors v. Chicago (US C of A 7th 1987)
1. P, a group of property owners, challenged the constitutionality of D’s Residential Landlord and Tenant Ordinance, contending that it violated various clauses of the Constitution.
2. No rule.
a. IWH etc. might just make LLs raise the rent.  Can rent control or gov-assisted housing help?

b. Forbidding LLs to charge interest at market rates on late payment could hardly be calculated to improve the health, safety, and welfare of Chicagoans, and it may have the opposite effect.  The initial consequence of the rule will be to reduce the resources that LLs devote to improve the quality of housing by making the provision of rental housing more costly.  LLs will try to offset the higher cost by raising rents.  The ordinance is not in the interest of poor people.  The principal beneficiaries will be the middle class.
V. Nuisance

a. Private nuisance 

i. Definition 1.  

1. Substantial interference

2. Intentional and unreasonable OR unintentional result of negligent, reckless, or abnormally dangerous activity.  

ii. Definition 2

1. Traditional CL threshold test

2. Some tipping point in degree of interference.  

3. Focus on harm to P.

iii. Definition 3

1. 2nd restatement.  It is a nuisance if the harm > utility, or the harm is serious and compensation for the harm would not make the conduct infeasible.  

b. Balance the Equities

i. cts usually say that is the P wants an injunction, P must show that enjoining the activity is more fair than paying for the right to continue the harmful activity. 

c.  Two views on Nuisance

i. traditional test – the threshold test.  CL.  Use balancing of equities to determine if there will be an injunction and/or damages

ii. more modern – Balancing of the costs and benefits.  If the harm > than the utility, there is a nuisance.  Even if the harm < utility, there might still be a nuisance if the harm is serious and it is feasible for the D to pay off the Ps and still continue the activity.  

d. Substantive Law

i. Morgan v. High Penn Oil Co. (SC of NC 1953)
1. P sought to enjoin D from emitting gas and odors from its refinery, and to recover damages for past impairments of the use and enjoyment of their property due to refinery emissions.
2. Lawful conduct which is non-negligent may constitute a nuisance if it is intentional and unreasonable under the circumstances.
a. private nuisances may be nuisances per se, that is, at all times and under any circumstances, or they may be nuisances per accidens, that is, nuisances by reason of their location or manner of construction or operation.  A lawful enterprise cannot be a nuisance per se, but may be one per accidens, and this is so even if it is constructed and operated non-negligently.  
b. If the conduct was intentional, a person is liable if his actions were unreasonable under the circumstances. 
c. This case states the restatement rule: an interference with the use and enjoyment of another’s land gives rise to liability if it is substantial, and either intentional and unreasonable, or the unintentional result of negligence, recklessness, or abnormally dangerous activity.  But the application of this rule is difficult b/c the court works in an ad hoc fashion to resolve land-use conflicts in a way that makes compatible dissimilar needs and desires.

d. What does unreasonable mean in the context of an intentional tort?  

i. Can be seen as differing from its role in negligence.  Instead of comparing whether the social benefits of the D’s conduct outweigh its expected costs, it can concern the level of interference.  This is the rule in Jost v. Dairyland Power Coop (WI 1969) and contrary to the restatement’s rule that to determine unreasonableness in a case of intentional nuisance, one should consider whether the harm outweighs the utility.  Not clear which rule dominates.  

ii. Light and Air – in Amphitheaters, Inc. v. Portland Meadows (OR 1948) a drive-in sued an amusement park whose bright lights messed up the movies.  The ct said no nuisance since the conflict was not from unreasonable conduct of the D but from the abnormally sensitive nature of the P’s use.  Nuisance law usually protects ordinary uses, but not abnormally sensitive ones.  

1. light blocked by neighbor’s trees – may be a nuisance if the harm outweighs the utility, or not a nuisance unless the motive is malice.  

iii. LATERAL AND SUBJACENT SUPPORT

1. Lateral support – that provided to a piece of land by the land surrounding it

a. CL right, Absolute liability, neg need not be shown.

b. If the land has been built up in a way that subsidence would not have occurred otherwise, there is no liability w/o neg as long as the excavator gives notice of his plans.

c. Generally no liability w/o neg if subsidence is caused by withdrawal of fluids or their release as a result of excavation.

d. Can waive or expand this right

2. Subjacent support – support from underneath.

e. Remedies

i. Factors for Injunction: Location, Character of neighborhood, Nature of conduct, Frequency, Effect on enjoyment of property, Who was first?
i. Factors relevant to the gravity of the harm are the extent and character of the harm, the social value of the P’s use, its suitability to the locality in question, and the burden on the P of avoiding the harm.  

ii. Factors relevant to the utility of the actor’s conduct are its social value, its suitability to the locality in question, and the impracticability of the D preventing the harm.  

ii. Estancias Dallas Corp. v. Schultz (Ct of Civil Appeals TX 1973)
1. P sought to enjoin D from operating air conditioning equipment on the property adjoining the P’s residence.
2. Even though a jury finds facts constituting a nuisance, equities must be balanced in order to determine if an injunction should be granted.  
a. damages may be awarded as an alternative to an injunction in a nuisance case.  Another alternative would be to grant the injunction but postpone its effect to a specified future date to give opportunity for technical advances to permit the D to eliminate the nuisance.  
b. In Copart Indus., Inc. v. Consolidated Edison Co. (NY C of A 1977) facts were identical to Boomer but ct said no nuisance.  Claimed to follow restatement and considered the liability category of abnormally dangerous conditions to be inapplicable and concluded that neither intent nor neg were established.  Said Boomer was different b/c it was an intentional and unreasonable invasion.

c.  Injunctions – can criticize balancing the equities by saying that it compares the general loss to the public, while it only considers specific loss to the private land owner, notwithstanding that he might be damaged in many general ways which cannot be translated into specific damages.  

iii. Boomer v. Atlantic Cement Co. (C of A of NY 1970)
1. TC refused to issue injunction which would close down plant, but awarded permanent damages instead.
2. Although the rule in NY is that a nuisance will be enjoined even when there is a marked disparity shown in economic consequence between the effect of the injunction and the effect of the nuisance, an injunction should not be applied if the result is to close down a plant.  Permanent damages may be awarded as an alternative.
a. The difference between public and private nuisance lies in the interests protected: public nuisance protects public rights; private nuisance protects rights in the use and enjoyment of land (can be no matter how many landowners are involved)

b. For private nuisances, only owners of interests in land can sue

c. For public nuisances, anyone can sue, but they usually need to show a special injury different from that suffered by other members of the public.

iv. Spur Industries v. Del E. Webb Development Co. (SC of AZ 1972)
1. P sought to enjoin D from running a cattle feedlot near its Sun City retirement community.
2. The doctrine of coming to the nuisance does not prohibit granting injunctive relief against the nuisance.
a. Estancias – P gets injunction and damages                                                                 Boomer – P gets damages and D gets injunction                                                             Spur – P gets injunction and D gets damages
b. Four Rules – conventional view says nuisance can be resolved in one of three ways: stop it w/ injunctive relief, let it continue if the D pays damages, or let it continue and deny relief.  Spur adds stop it if the P pays damages.

VI. Servitudes

a. Who benefits: land or person?

i. Appurtenant easement creates a relationship between two plots of land and anyone who possesses that land will have to abide by this.  The use of the easement is annexed to ownership of the dominant estate, so the value may be increased.  Dominant estate benefits

ii. In Gross easements benefit an individual or an organization.

iii. Most easements are appurtenant, but most profits and many licenses are in gross  

b. Easement Lifecycle – creation: express conveyance; implication; prescription.

i. subject to SOF, so usually written and recorded.   

ii. Scope: limited by use and identity of user

iii. Termination: merger of dominant and servient estates; abandonment, prescription.  

c. Two major types of modern servitudes:

i. Easements – squelched during industrial revolution for interfering with marketability, so then we went to covenants.

ii. Covenants

1. Covenants enforceable at law (real covenants) – courts eventually opposed these b/c they don’t like to tie up land so we went to equity 

2. Covenants enforceable in equity (equitable servitudes) – 

d.  Easements

i. Creation

1. Willard v. First Church, Scientist (SC of CA 1972)
a. Although when Peterson bought a lot from McGuigan, the deed reserved an easement for the use of D, Peterson then sold the lot to P w/o the easement.
b. Contrary to the ancient common law rule, modernly, a grantor, in deeding property to one person, may effectively reserve and vest an interest in the same property to a third party.
i. Today, courts primarily try to give effect to the grantor’s intent.
ii. due to the encumbrance on the property, the grantee paid a reduced price for it.  
iii. b/c easements are interests to land, they normally must be in compliance with the SOF.  However, easements may also exist by implication where the parties have not expressly reserved or granted them in writing.  Since these easements are created by operation of law, no writing under the SOF is necessary.  However, easements by implication arise only when common title to land is severed.

iv. What is the difference between a reservation and an exception?

1. an exception is an area of the fee that the grantor decides not to transfer.

2. Both to be done only for the benefit of the grantor.  This is the majority rule, but CA allows transfers by reservation to third parties.  

2. Holbrook v. Taylor (SC of KY 1976)
a. P used a road which ran across D’s property.
b. A right to the use of a roadway over the land of another may be established by estoppel.
i. A license is like an easement, but it is revocable and an easement is not.  Two exceptions to a rule that a license is revocable:

1. A license coupled with an interest cannot be revoked.  This is incidental to ownership of a chattel ton the licensor’s land.  

2. A license that becomes irrevocable under the rules of estoppel.  

ii. one may acquire a license to use a roadway where, with the permission of the licensor, the licensee makes substantial expenditures, erects improvements, or uses it for other purposes in reliance on the licensor’s grant of permission.  The license becomes a grant through estoppel, and it becomes irrevocable and continues for so long a time as the nature of the license calls for.  
iii. If someone really is landlocked, some states have private eminent domain statutes that allow a private landowner to condemn a pathway and then pay the reasonable market value.
3. Van Sandt v. Royster (SC of KS 1938)
a. P found his cellar flooded with sewage and discovered a sewer drain across his property.  Ds refused to stop using the drain.
b. Whether there is an implied easement on certain property will be inferred from the intentions of the parties, and such inference will be drawn from the circumstances under which the conveyance was made.  Parties to a conveyance will be assumed to know and to contemplate the continuance reasonably necessary uses which have so altered the premises as to make them apparent upon reasonably prudent investigation.
i. 2 kinds of implied easements

1. Apparent Continuous Use

a. Unity of title – at one time all the parcels were joined.  

b. Continuous user from the time of subdivision

c. It is reasonably necessary for the claimant to continue to use this easement. Criteria of reasonable necessity:

i. Too costly

ii. Reasonable for comfortable enjoyment

iii. Disproportionate effort and expense

2. Necessity

a. Unity of title

b. Present necessity is great

c. Necessity at time of severance

ii. Scope may be relevant – maybe easement meant for residential purposes, but D opens a restaurant.  

iii. when one uses part of his land for the benefit of another, a quasi-easement exists.  The part of the land being benefited is referred to as the quasi dominant tenement, and the part being utilized is the quasi servient tenement.  If the owner of land, one part of which is subject to the quasi-easement, conveys the quasi dominant tenement, an easement corresponding to such quasi-easement is vested in the grantee, provided such quasi-easement is apparent and continuous.  An implied easement, in favor of either the grantor or the grantee arises as an inference of the intentions of the parties.  This inference is drawn from the circumstances under which the conveyance is made.  Factors to consider include whether the claimant is the grantee or grantor, the terms of the conveyance, the consideration given, the extent of necessity of the easement and the extent to which the use, which is the subject of the easement, was or might have been known to the parties.  The degree of necessity required to imply an easement in favor of the grantor is greater than that required in the case of a grantee.  But where land may be used w/o an easement, but cannot be used w/o disproportionate effort and expense, an easement may be implied in favor of either the grantor or grantee on the basis of necessity alone.  

iv. the law does not favor implied easements since they are in derogation of the rule that written instruments speak for themselves.  The implication of easements is based on the theory that when one conveys property, he includes, or intends to include, in the conveyance whatever is necessary for its beneficial use and enjoyment and to retain whatever is necessary for the use and enjoyment of the land retained.  

v. Easements are implied two ways:

1. On the basis of an apparent and continuous use of a portion of a tract existing when the tract is divided.  “quasi-easement.”  It is implied to protect the probable expectations of the grantor and the grantee.  “easement implied by a prior existing use.”

a. Necessity is important here b/c it probably affects the intention of the parties as to whether the easement is to continue.

2. When the court finds the claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel.  “easement by necessity.”

vi. Some juris, like NY, follow the old rule that strict necessity is required for implied easements in favor of the grantor.

4. Othen v. Rosier (SC of TX 1950)
a. P alleged that he had acquired an easement across the land of D after D erected a levee on the land.
b. In order to create an easement by necessity, the necessity must have existed at the time that the estate was created.
i. What do you need to prove for a prescriptive easement?  Similar to adverse possession.  What is the difference between the two?  In adverse possession you own the land and get title, for prescribed easement you have an interest in the land.  Might be easier to prove prescriptive easement?  The degree of exclusivity is less.  But must be using the path in a manner that differs from the general public, not the use of the fee holder.  

ii. before an implied easement by necessity can be created, it must be shown that there was a unity of ownership of the alleged dominant and servient estates; that the roadway is a necessity and not a mere convenience; and that the necessity existed at the time of severance of the two estates.
iii. Some conflict over the degree of necessity required for an easement by necessity.  Most courts require strict necessity.  

iv. Prescriptive easements requires open and notorious, continuous, adverse, and under claim of right.  Same SOL as adverse possession.

v. If A gets a prescriptive easement over O’s land, should A have to pay O damages?  Not settled. 

1. Case against: prescription protected a long use or possession against iffy claims of an alleged owner, this will reduce litigation, land use is favored over disuse.

vi. Most courts require exclusive use for prescription, but define it differently: it does not require a showing that only the claimant made use of the way, but that his right does not depend on a like right in others.  

vii. Public Prescriptive Easements

1. In most states, can get this by long continuous use by the public under a claim of right.  Landowner must be put on notice (by the use) that the right is being claimed by the public.

2. Some cts use the implied dedication theory, rather than prescription, for public easements.  Landowner shows an intent to dedicate and the state maintains the land for use by the public.

5. Matthews v. Bay Head Improvement Ass. (SC of NJ 1984)
a. P argued that the D, by restricting its membership to residents only, denied the public its right, under the public trust doctrine, to use the dry sand beach.
b. The public must be given both access to and use of privately owned dry sand areas of the beach as is reasonably necessary.
i. The SC has not yet held these decisions burdening privately owned beachfront land to be unconstitutional.  However, recent SC rulings have cast doubt on the future of public trust doctrine
ii. If a statute was passed giving the public the right to cross private land, this would be a taking of private property for public use and would require the state to pay the landowner.  This is not a taking when ordered by a court b/c the court is just recognizing a preexisting interest.

iii. Property rules generally protected by injunctions and liability rules with damages.  

iv. the benefits and burdens of appurtenant easements pass automatically to assignees of the land to which they are appurtenant, if the parties so intend and the burdened party has notice of the easement.  Where the benefit is in gross, however, the benefit may not be assignable.  

ii. Transferability

1. Miller v. Lutheran Conference & Camp Ass. (SC of PA 1938)
a. P sought to prevent the D from using a lake for swimming or boating.
b. An easement in gross may arise by prescription and is assignable if the parties to its creation so intend.
i. There is reluctance in the common law to allow the transfer or assignments of easements in gross.  But they are assignable in every state if the grantor and the grantee intended it to be.  Here, they did b/c they said it was to Frank and his heirs.  Could descend, devise, assignable.  

ii. One-stalk rule – even though the easement may be divided amongst different title holders, the easements must be used as an entirety.  They cannot be commercially used and licenses thereunder cannot be granted w/o the common consent and joinder of the Ps who own a portion of the easements.      

iii. An adverse enjoyment of an easement in gross may ripen into title thereto by prescription;
iv. the modern trend rejects the old notion that the benefit of an easement in gross was not assignable.  The Restatement view is that “easements in gross, if of a commercial character, are alienable property interests.”  Commercial character is defined as when the use authorized by it results in economic benefit rather than personal satisfaction.  

v. About the only ones that are not assignable are recreational easements b/c they are personal and cts fear burdening the servient land beyond the contemplation of the parties.  

iii. Scope

1. Brown v. Vos (SC of WA 1986)
a. The court of appeals held that an easement granted for the benefit of one dominant estate could be used for two dominant estates where no increased burden to the servient estate is shown.
b. If an easement is appurtenant to a particular parcel of land, any extension thereof to other parcels is a misuse of the easement, unless the servient estate does not overburden it.
i. RTP §4.10 (2000): the holder of an easement or profit is entitled to use the servient estate in a manner that is reasonably necessary for the convenient enjoyment of the servitude.  The manner, frequency, and intensity of the use may change over time to take advantage of developments in technology and to accommodate normal developments of the dominant estate or enterprise benefited by the servitude.  
ii. The rule was that the location of an easement cannot be changed by the servient owner w/o permission of the dominant owner.  RTP §4.8 changed this and grants the servient owner the right to change the location of an easement, at his expense, if the change does not significantly lessen the utility of the easement in its use and enjoyment or frustrate the purpose for which the easement was created.  This rule is gaining adherents.  

iii. A prescriptive easement is not as broad as one created by a grant, implication, or necessity.  

iv. The uses of a PE are not confined to the actual uses made during the prescriptive period, but the uses must be consistent with the general kind of use by which the easement was created and with what the servient owner might reasonably expect to lose by failing to interrupt the adverse use.

iv. Termination

1. Preseault v. US (US C of A, Fed. Cir., 1996)
a. P contended that the D took their property when it authorized the conversion of a former railroad right-of-way over their property to public trail use.
b. A change in use of an easement from a rail line to a recreational path constitutes a taking.
i. These cases come out differently in different cases.  Sometimes do not have to compensate the neighboring land-owners.  Depends on whether the state decides the RR has a FSA or an easement.

ii. Other ways to terminate easements: servient purchases back from dominant, dominant releases right, owner of servient purchases dominant so there is a merger, abandonment, and prescription (reverse prescriptive easement, A blocks B from using the easement with the intent to prevent B from using that easement).  

iii. Abandonment is not effected merely by nonuse, but rather by acts that are inconsistent with the use for which the easement exists.  
iv. Takings require compensation under the 5th amendment.  
v. An easement may be terminated by prescription.  If the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated.   

v. Negative Easements - A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land.  Really only the ones for lights and views still pop up.  We have a developmental bias, so there are no prescriptive negative easements.  

e. Covenants

i. Real Covenants v. Equitable Servitudes

1. Tulk v. Moxhay (Ct. of Chancery 1848)
a. D indicated an intention to build upon a park-like piece of land, even though he was aware of an original, prohibitive covenant passed on by P, 40 years earlier, which forbade any construction on the ground.
b. Privity of estate notwithstanding, a person who acquires real property with notice of a restriction placed upon it will not be allowed, in equity, to violate its terms.
i. to hold otherwise would make it impossible for an owner of land to sell part of it w/o running the risk of seeing the part he retained rendered worthless.  No one purchasing with notice can stand in a different situation than the original purchaser.  

ii. For a real covenant to run on the burdened estate, you need horizontal privity, intent (for it to run with land), notice (about the agreement to future buyers.  May be actual, inquiry, or record.), touch and concern (the agreement has to touch and concern [relate in some way] the land), and vertical privity.  

1. For an equitable servitude, there is no need for the privities.  Need only intent, notice, and T & C.  So these are easier to enforce.  

iii. For a real covenant to run on the benefited estate, you need intent, notice, T & C, and vertical privity.  Not even really clear that you need vertical privity.  Also look to see if there is a problem law in that state.  Majority rule seems to be that we do not need VP.

iv. RFP said horizontal privity is required for the burden to run, but not for the benefit to run.  But Charles Clark said that horizontal privity was not required at all.  All commentators since and RTP have agreed.  But there is still some confusion in case law.  

v. At common law, a real covenant does not run with the land, it runs with an estate in land.  So the burden of a covenant does not run to an adverse possessor, b/c they do not succeed to the covenant’s estate but takes a new title by operation of law.  

vi. The remedy for breach of a real covenant is damages in a suit at law.  The remedy for breach of an equitable servitude is an injunction or enforcement of a lien in a suit in equity.  

vii. Unification of Servitudes – does it still matter whether a covenant is characterized as a real covenant or an equitable servitude?  RTP says no b/c there should be no difference in the rules.  RTP calls both “covenants running with the land.”  

ii. Creation

1. Sanborn v. McLean (SC of MI 1925)
a. P and D trace the titles to their adjoining lots to the proprietor of the subdivision.  Residences are built on all of the surrounding lots.  P objected to D’s erection of a gas station on her lot.
b. If the owner of two or more lots, which are situated so as to bear a relation to each other, sells one with restrictions which are of benefit to the land retained, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold.  This is the doctrine of reciprocal negative easements.
i. the doctrine of reciprocal negative easements makes restrictions which are of benefit to the land retained mutual so that the owner can do nothing upon the land he has retained that is forbidden to the owner of the lot sold.
ii. Creation
1. like all servitudes

2. express grant: supposed to be written, subject to SOF.  

3. Courts sometimes find there are implied servitudes – equitable servitudes only.

iii. reciprocal negative easements must start with common owners.  They cannot arise and fasten upon one lot by reason of other lot owners conforming to a general plan.  Such easements are never retroactive, and as demonstrated here, they pass their benefits and carry their obligations to all purchasers of land provided the purchaser has constructive notice of the easement.  

iv. A majority of courts imply negative restrictions from a general plan, like in Sanborn.  But a few juris take the SOF more seriously.  

2. Neponsit Property Owners’ Ass. v. Emigrant Industrial Savings Bank (C of A of NY 1938)
a. P claim that D’s deed to certain property conveyed such property subject to a covenant contained in the original deed which provided for the payment by all subsequent purchasers of an annual improvements charge.
b. A covenant in deed subjecting land to an annual charge for improvements to the surrounding residential tract is enforceable by the property owners’ association against subsequent purchasers if: (1) grantor and grantee so intended; (2) it appears that the covenant is one touching or concerning the land; and (3) privity of estate is shown between the party claiming benefit of the covenant and the party under the burden of such covenant.
i. The covenant touches or concerns the land in substance if not in form, i.e., the covenant alters the legal rights of ownership of the land, by providing that the burden of paying the cost of maintaining public improvements is inseparably attached to the land which enjoys the benefits of such improvements.
· Privity of Estate – at CL, only parties to a contract could sue to enforce it.  Today in contract law generally any intended 3rd-party beneficiary can sue on a contract.   In some states a 3PB can sue in property law only if he is in privity of estate with the original covenantee.

· The enforcement of an equitable servitude is limited to those landowners who can trace title to the promisee. 

· Remember that vertical privity is not necessary for the burden to run in equity.  We are talking about whether the benefit is enforceable by persons not in privity of estate.  

· An affirmative easement cannot be created in favor of a third party but a negative easement in the form of an equitable servitude can be (at least if the third party is in privity with the promisee).

· RTP §2.6(2) says that the benefit of a servitude, including both easements and covenants, may be created in a third party.  No privity of estate is necessary.

· Courts have been wary of enforcing affirmative covenants against successors for 3 reasons: courts are reluctant to issue orders to perform acts that requiring continuing judicial supervision, it may impose a large personal responsibility on a successor, and an affirmative obligation that is unlimited in time resembles a feudal service or perpetual rent.  

· Touch and Concern: covenants to pay money – almost all cases approve monetary obligations in a common interest community.  

· Touch and Concern: pros and cons – the touch and concern requirement has been criticized as being vague and unpredictable, based upon obscure reasoning, and interfering with the intent of parties.  Can say it denies the original parties their contractual freedom by subordinating their desires to the interests of future third parties, produces high transaction costs when the servitude is created due to unpredictability.  

· Pros – it protects subsequent purchasers who have behaved foolishly and promisors and other successors from being opportunistic.  Helps ward off economic inefficiencies.  The test permits courts to allocate efficiently the burden between the promisor and his successor and the benefit between the promisee and his successor.  It is a check against externalities, inadequate foresight, and intergenerational imposition.  

· New Restatement discards touch and concern – RTP §3.2 supersedes the touch and concern requirement with other tests for enforceability against successors.  Drafters think that labeling a servitude as failing to touch and concern the land often means the servitude should not be enforced b/c of events taking place after it was created.  

·  RTP §3.1 Validity of Servitudes: General Rule – a servitude is valid unless it is illegal or unconstitutional or violates public policy.  Watch out for arbitrary, spiteful, burdens a constitutional right, restrains alienation, unreasonably restrains trade or competition, or is unconscionable.

·  RTP §3.5 Indirect Restraints on Alienation and Irrational Servitudes
(1) an otherwise valid servitude is valid even if it indirectly restrains alienation by limiting the use that can be made of property, by reducing the amount realizable by the owner on sale or other transfer of the property, or by otherwise reducing the value of the property

(2) a servitude that lacks a rational justification is invalid

3. Caullett v. Stanley Stilwell & Sons, Inc. (SC of NJ, Ap. Div. 1961)
a. D, a developer, contended that it had an enforceable covenant restricting the use of P’s land.
b. A covenant must touch and concern the land in order to be directly restrictive of its title.
i. Court finds that the contract does not touch and concern the land b/c there are not two plots of land.  

ii. What is the difference between these grants: O to A so long as used for residence (FSD, grantor reserved reversionary interest, possibility of reverter).  O to A and her heirs and the land must be used for residential purposes (FSA with a covenant, remedy is suing for damages and an injunction – but not forfeiture of the land).  

iii. restrictions on the use of property will not be enforced unless their meaning is clear and free from doubt.  
iv. Here, the provision is unenforceable because it is descriptive of neither the type of structure to be built, the cost of the structure, or the duration of P’s obligation.  Further, the provision does not satisfy the primary requirement of covenants directly restrictive of title to land, that they touch and concern the subject property.  To qualify as a covenant properly affecting the property, the deed provision must define in some measurable and reasonably permanent fashion the proscriptions of, and limitations on, the uses to which the premises may be put.  Here, the provision is a personal arrangement which is designed to ensure D a profit on the erection of a dwelling on the land.  Where, as here, the burden is placed on the land, and the benefit is personal to one of the parties and does not extend to his or her other lands, the burden is generally held not to run with the land.
v. an easement in gross can be created and the burden will run with the servient land.  But there may be a policy objection to the burden running when the covenant does not benefit other land
vi. RTP §2.6(d) says that benefits in gross are freely permitted and the burden will run when the benefit is in gross.  However, in keeping with its general philosophy of removing artificial objections to running covenants and dealing with covenants that create problems over time, the RTP creates a special termination rule for servitudes in gross: if it has become impossible or impracticable to locate the beneficiaries of a servitude held in gross, a court may modify or terminate the servitude with the consent of those beneficiaries who can be located, subject to suitable provisions for protection of the interests of those who have not been located.

vii. Conservation servitudes created as covenants run into the rule that if the benefit is in gross the burden will not run.  The benefit usually runs to a public or nonprofit organization.  This problem is mostly gone due to statutes authorizing conservation statutes in gross.

iii. Scope

1. Hill v. Comm. of Damien of Molokai (SC of NM 1996)
a. Local residents contended that D violated a covenant limiting use to a single family residence on premises it occupied by operating a group home for people with AIDS.
b. A restrictive covenant limiting the use of a residence to single-family occupation does not prohibit the use of the residence as a group home.
2. Shelley v. Kraemer (US 1948)
a. In the first case, P, owner of property subject to a covenant restricting sales to whites only, sued to prevent D, a black, from buying a house.  In the second case, owners of property subject to a similar restrictive covenant sued to enjoin a black coupl,e from living in the house they bought.
b. Judicial enforcement of racially restrictive covenants constitutes impermissible state action in support of racial discrimination.
i. Why weren’t the racially restrictive covenants enforceable?  Equal Protection clause of the 14th amendment.  But is it the state that is discriminating?  Today it is illegal under the FHA, even though it is only a constitutional violation when the state steps in through the court.  This is known as the State Action Doctrine.  Idea is that private action becomes state action if it relies ultimately on some type of judicial enforcement.
iv. Termination

1. Western Land Co. v. Truskolaski (SC of NV 1972)
a. D wanted to build a shopping center near property owned by P, who argued that such construction would violate a restrictive covenant.
b. A restrictive covenant is enforceable so long as its provisions remain of substantial value.
i. a zoning ordinance cannot override privately placed restrictive covenants.

ii. several states have now enacted statutes which terminate restrictive covenants or limit their application by requiring that they be re-recorded after a specified period of time.  Perhaps typical of the duration to be accorded these covenants are provisions contained in the statutes of Georgia (20 yrs) and Mass. (30 yrs).  In a few states, restrictive covenants will not be enforced if the covenant carries no substantial benefit, or where there has been substantial compliance for a reasonable period of time.  

2. Rick v. West (NY SC 1962)
a. D, owner of a half-acre lot in a residential subdivision, refused to consent to a release of a covenant in her favor restricting the lots to single-family dwellings, thereby frustrating P’s plans to build a hospital.
b. Courts will not engage in a balancing of equities but will enforce restrictive covenants unless there is a substantial change of conditions in the general neighborhood.
i. Court could have forced the release and then paid West the market value, but this goes against the property principle of upholding covenants as long as the owner retains some benefit from it.   
ii. RTP §7.10 Modification and Termination of Servitudes because of Changed Conditions see p.917
iii. in most cases when conditions change, the court continues to enforce the covenant by injunctive relief (or award of damages for breach).  

iv. Sometimes restrictive covenants should not be enforced unless the parties who seek enforcement pay compensation to the parties who say that changed conditions have rendered the restrictions unenforceable – reverse damages.  

3. Pocono Springs Civic Ass. V. MacKenzie (SC of PA 1995)
a. D contended that their nonuse of their property, refusal to pay taxes, and offers to sell created an abandonment.
b. A landowner cannot abandon property to which he holds perfect title.
i. Would the adverse possessor be encumbered by servitudes preexisting on the land (ex: association dues)?  CL rule is no, there is a new title.  But increasingly in these neighborhood situations, courts are reluctant to give adverse possessors completely clean title and often make them pay dues like this.    

ii. RSP §7.12 Modification and Termination of Certain Affirmative Covenants p.923

4. Termination by Condemnation

a. if the gov condemns an existing easement or the servient land so as to destroy an existing easement, the gov must pay the owner.

b. If the gov uses land in violation of a restrictive covenant, most cases say the gov must pay the landowners having the benefit.

c. If the gov condemns land on which is an affirmative covenant to pay money, the gov must pay the beneficiary of the covenant for loss of the benefit.  

f. Legislative Land Use Controls: Zoning

i. Introduction

1. Village of Euclid v. Ambler Realty Co. (US 1926)
a. D zoned P’s property in a manner which materially reduced its potential value.
b. A zoning ordinance, as a valid exercise of the police power, will only be declared unconstitutional where its provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.
i. They bring the complaint on 14th amendment grounds saying it violates due process as an unreasonable use of police power.  Argues that it is as if the state condemned his property, condemned his common law right to use his property however he wished.  

ii. Is zoning OK?  Ask if there is a legitimate end and a rational means.  

1. Police power has nuisance prevention at its core, but can also regulate land uses that are near to being nuisances.  

iii. Complaints about zoning – unfair distribution of wealth, promotes economic and racial segregation, and invites and responds to special influence.  

ii. Nonconforming Use

1. PA Northwestern Distributors v. Zoning Hearing Board (SC of PA 1991)
a. 3 weeks after P opened a porn shop, the Board of Supervisors adopted an ordinance restricting permissible locations for bookstores and allowing only 90 days for nonconforming uses to either comply or shut down.
b. A zoning ordinance which requires the amortization and discontinuance of a lawful preexisting nonconforming use is confiscatory and violative of the state constitution as taking of property w/o just compensation.
i. PA is part of a small minority of states that forbid amortization ordinances altogether.  In most states, a requirement that a nonconforming use cease within a certain period of time is not a taking, so long as the time period is reasonable.
ii. Changes – the right to maintain a nonconforming use runs with land; hence it survives a change of ownership.  As for change of use, some juris say nonconforming uses may expand.  Some allow one nonconforming use to be changed to another nonconforming use, but usually only if the change reduces (or at least does not increase) the impact of the use on the zone.

iii. Destruction – of a nonconforming use and abandonment (requires intent to abandon) usually terminate it.  Some ordinances prohibit the continuation of a nonconforming use if it is discontinued for a period of time.  May not need to be complete discontinuance. 
iv. Amortization – courts in the roughly 24 juris where this is used claim to require a reasonable period for the particular nonconforming use in question, but really about any time will do.  

v. Vested Rights – in the case of nonconforming uses, a pre-existing operation is protected; plans to engage in some use are insufficient.  In the case of vested rights, a proposed use might be protected if sufficient commitments have been made in reliance on existing zoning requirements.  Varies from juris to juris.  Critical variables: how far the developer has gone in obtaining governmental approvals, how much money has been invested in good faith, and on what the money has been spent.

vi. Estoppel is sometimes applied when developers rely reasonably and to their detriment on the issuance of a permit and proceed to make substantial expenditures.  Must be good faith and make reasonable inquiries.

iii. Expanding the Aim of Zoning

1. Aesthetic Zoning

a. State ex rel. Stoyanoff v. Berkeley (SC of Missouri 1970)
i. P wanted to build an odd house.
ii. The protection of property values is a legit objective of zoning ordinances.
1. the court rests its decision on the objective of protecting property values.  This is because many early cases held that aesthetic concerns were insufficient to support restrictive zoning regulations.  The modern trend, though shows that many courts are inclined to accept the legitimacy of zoning based exclusively on aesthetic considerations.  

2. Exclusionary Zoning

a. Southern Burlington County NAACP v. Township of Mount Laurel (SC of NJ 1975)
i. The TC held that a bona fide attempt by a municipality to provide zoned land for low-cost housing fulfilled its constitutional obligations.
ii. Municipal land use regulations must provide a realistic opportunity for low and moderate income housing.
1. Mount Laurel doctrine suggests that most developing towns have to create options for almost everyone so there is choice within each town, not just among different towns.  

2. They had to add to it several years later.  They got rid of the developing town loophole and created affirmative obligations to provide the housing.  For this part, they used the “builder’s remedy,” where the court gave them an injunction so they could build w/o a permit from the city.  So there still needs to be some market response, must be a willing builder.  

3. After Mount Laurel – deregulation was the idea behind the case.  Remove obstacles that local gov put in the way of less costly housing and let the market respond.  This did not work out.  Held that every municipality must provide a realistic opportunity for decent housing for its poor, except if there is a disproportionately large # of poor people.  Good faith attempts are insufficient.  Not enough to remove barriers to low-cost construction.  Must take affirmative measures: inclusionary zoning devices, all future litigation on the subject assigned to 3 judges to make it easier to calculate fair shares, and created a builder’s remedy where the TC could let a developer do a low-income project even though he had no permit if the court found the municipality did not fulfill its Mount Laurel obligations.

4. NJ later enacted a FHA, which established an agency to enforce Mount Laurel obligations.  Also ended the Builder’s Remedy.  Courts have deferred to the agency since then.  

VII. Eminent Domain

a. Introduction - 5th amendment is for federal gov, but even if you are in a state w/o its own takings clause, the state is bound to the federal one via the 14th amendment.  5th amendment says property should not be taken unless it is for a public use and there is a payment of just compensation.  
b. Public Use Puzzle

i. HI Housing Authority v. Midkiff (US 1984)
1. The court of appeals held a Hawaiian statute allowing for condemnation of private land for redistribution aimed at creating more fee estate was unconstitutional.
2. The public use clause of the 5th amendment does not prohibit the exercise of eminent domain power where such is reasonably related to a conceivable public purpose.
a. Midkiff in Particular – under the ct’s analysis, it will be rare for a taking not to be for public use.

b. Police power has never been expanded so much that it could cover taking land from A and giving it to B.  

i. Is the key that they are transferring from few to many?  Perhaps.  But if it is many to few, we might need something like an economic benefit.  This is the Poletown case.  

c. What is the SC’s approach to determining if it serves the public use?  The articulated reason for the program must be in the public use (legit end) and the legislature had to rationally believe that the goal would be achieved (rational means)

d. the big criticism of the result here is that it sanctions the taking of private property in order to benefit another private party.  The traditional use of the eminent domain power involves the ultimate use of the land by the condemning governmental entity.  However, the police power of the individual state is relied upon to justify the condemnation of property in this and similar cases, and so long as a governmental purpose can be identified, the action will be upheld.

e. The SC has a fairly deferential approach, deferential to the legislature.  Now public use (ED) is coextensive with the police power.  

ii. Poletown Neighborhood Council v. Detroit (MI 1981)
1. This has been overruled in MI, so they will scrutinize such situations more closely in the future.  

2. D wanted to condemn a residential area and let GM build a plant there.  P wants to enjoin b/c this is a private, not public, use.    

3. Ct says OK b/c the public benefit is clear and significant.  

iii. Oakland v. Oakland Raiders (CA 1982)
iv. Kelo v. City of New London (Conn. 2004)

1. economic development as a valid public use, deference to legislation

c. Physical Occupations and Regulatory Takings

i. Categorical Rules

1. Loretto v. Teleprompter Manhattan CATV (US 1982) 
a. P contended that a NY law requiring apartment house owners to allow for the installation of cable TV equipment allowed a taking of property w/o just compensation.
b. Categorical Rule - Any permanent physical occupation of an owner’s property which is governmentally authorized constitutes a taking of property for which just compensation must be paid.
i. If Loretto adds anything new, it is the distinction between permanent occupations, as to which the finding of a taking necessarily follows, and the temporary invasions that the Court says call for a balancing process.

2. Hadacheck v. Sebastian (US 1915)
a. P was convicted of violating a municipal ordinance prohibiting the operation of a brick yard or kiln.
b. A municipality may regulate business operations to prevent harm to the public.
i. Categorical Rule – if the regulation is just preventing a nuisance, then whatever effect it has on the property is not a taking.  

ii. the imperative necessity of the police power precludes any limitation on its use when it is not extended arbitrarily.  There must be progress, and if in its march private interests are in the way they must yield to the good of the community.
iii. the doctrine of eminent domain and police power are distinct and separate powers of the gov.  In ED proceedings, land is taken by the state b/c it will thereby be of more use to the public.  Under the police power, private property rights are impaired by the state not b/c they have becomes necessary or useful to the public, but b/c their free exercise is believed to be harmful to important public interests.
iv. The nuisance or “public bad” test of takings – this case suggests that if the gov action in question is a nuisance-control measure, there is no taking notwithstanding the loss worked by the regulation.  This has been criticized: often can construe one thing so it is stopping a harm and leading to a good.  Need a benchmark of neutral conduct for this to work.  

ii. Balancing Tests

1. PA Coal Co. v. Mahon (US 1922)
a. P wanted to prevent the exercise of the mineral rights which the D reserved in a deed transferring certain surface property to D.’
b. Private property may be regulated pursuant to the police power of the state to protect public health, safety, or morals; but if such regulation goes so far as to destroy or appropriate a property right, it becomes a “taking” under the 5th or 14th amendments, requiring just compensation therefore.
i. How do we make the “too far” standard operations?  Need a multi-factor test.  One key factor is the relative diminution of value of the property.  Bigger than 75% (Euclid).  Another factor is the balance between private and public rights.  The third is the average reciprocity of advantage.  
ii. Height restrictions are fine b/c they prevent owners from building that high, instead of taking something that already exists.  

iii. A fear that is gov can make an argument that something is a nuisance or zoning , then they will get a free ticket to pass whatever laws they want.    

iv. this case illustrates the minority rule.  Generally, when a landowner conveys to someone else a right to take minerals underneath the surface of his land, the grantee owes the grantor-landowner the duty to support the surface in its natural state (i.e. w/o buildings).
v. Diminution in Value – the rule of decision in this case is the diminution-in-value test.  Dissent attacks this – diminution relative to what?  Test is ambiguous.  
2. Penn Central Trans. Co. v. New York (US 1978)
a. P contended that D had taken its property w/o just compensation when it declared its station a historical landmark.
b. A city may place restrictions on the development of individual historic landmarks w/o effecting a taking requiring just compensation.
i. A valid expectation to have about your investment is to continue the present use of your property, not developing it in the future.  
ii. The law also allowed such property owners to transfer development rights to other parcels of land.  
iii. in deciding whether a particular governmental action has effected a taking, the focus is both on the character of the action and on the nature and extent of the interference with rights in the parcel as a whole.  Legislation designed to promote the general welfare commonly burdens some more than others.   The law is not rendered invalid by its failure to provide just compensation whenever a landmark owner is restricted in the exploitation of property interests to a greater extent than provided for under applicable zoning laws.  The restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site, but also affords P opportunities further to enhance not only the site, but also other properties.
iii. A Third Categorical Rule

1. Lucas v. South Carolina Coastal Council (US 1992)
a. After P invested tons of money in two beachfront lots, D enacted a statute prohibiting construction on the barrier islands where the lots were located, entitling him, he contended, to compensation under the Takings Clause.
b. The state must compensate a landowner when a regulatory action denies an owner economically viable use of his land, unless the prohibited use of the land constitutes a nuisance under state common law.
i. Scalia is wary of the harm/benefit distinction.  Can see almost any use as harmful depending on whose perspective you are taking.  Instead, he wants us to characterize common law nuisance as some historical criteria to see what was a nuisance in the past for this exception.  He leaves when in the past as the big hanging question.  
ii. The denial of all economically beneficial or productive use of property = taking.
iii. traditionally, compensation has been required for two separate categories of regulatory actions: (1) those that cause a physical invasion of private property and (2) those that deprive a landowner of all economically beneficial or productive use of land.  However, there is also a long line of cases denying compensation to owners whose property is regulated to prevent a public harm.
iv. D must either identify the relevant common law principles of nuisance and property that would prohibit construction on P’s beachfront property or compensate him
v. Two components to missile – the new categorical rule (land use regulations that prohibit all economic uses of property are takings) and the exception (unless the prohibited uses are CL nuisances).
vi. this case altered the nuisance exception and transferred authority from legislature to courts.  
2. Palazzolo v. Rhode Island (US 2001)
a. P brought an inverse condemnation suit against D after his development proposals for a parcel of waterfront property were rejected.
b. A purchaser or successive title holder is not barred from bringing a takings claim by the mere fact that the title was acquired after the effective date of the state regulation.
i. Seems that P got the land knowing the regulations were on the book.  

ii. we agree with the court’s decision that all economically viable use of the property was not deprived since the uplands portion of the property could still be developed.  
iii. the court here did away with the prior rule under Lucas and Penn Central that a purchaser or successive title holder was deemed to have notice of an earlier-enacted restriction and was barred from bringing a takings claim.  The court also held that a state does not avoid the duty to compensate based on a “token interest.”  So long as a landowner is permitted to build a substantial residence on the parcel, then it is not deemed to constitute a deprivation of economic value.
iv. Exactions

1. Nollan v. California Coastal Commission (US 1987)
a. D conditioned a building permit on the owners’ granting of a public beach access easement.
b. A state may not condition a property use permit on an act not addressing the problem caused by the permitted use.
i. Some exactions are OK.  Nolan’s could always decide not to develop the land at all.  Cannot condition permit on grant of easement.

ii. Must have “essential nexus” + “rough proportionality”

iii. a land use regulation does not effect a taking if it substantially advances legit state interests and does not deny an owner economically viable use of his land.  Thus, when a state finds a public interest and does not leave the owner with useless property, no taking occurs when a land use is prohibited.  However, this constitutional propriety disappears when the condition substituted for outright prohibition fails to further the end advanced as the justification for the prohibition.  When this occurs, the prohibition no longer becomes a vehicle for advancing a state interest, but rather a manner of extorting a property right w/o paying just compensation.  
iv. Exactions – exactions of the sort at issue in Nollan are local gov measures that require developers to provide goods and services or pay fees as a condition to getting project approval.  These became a common means of funding public improvements.  Legal restrictions can be loosened in exchange for stuff.  The SC had to intervene.

v. Nollan – the ct held that there must be some logical connection between an exaction and the regulation excepted in exchange for it.  Ex: can give an exception to a leash law if you contribute to a clean-up fund, but not if you promise to paint your house.

vi. Impact Fees – these are exactions, but they exact money, not goods.

