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Personal Jurisdiction


For a court to exercise Personal Jurisdiction over its defendant, it must satisfy both a statutory test and a constitutional test.  We will begin with the statutory analysis.

Statutory Analysis

Since we are dealing with a federal court, our analysis begins with Rule 4K of the Federal Rules of Civil Procedure (FRCP).

1. 4k1(A) – allows the federal court to confer jurisdiction if the state in which it sits would have personal jurisdiction.

a. The state could have personal jurisdiction because of a number of “traditional bases” or because of a long-arm statute.  The long arm statute here confers jurisdiction if (any/all) of the following factors are met.

2. 4k1(D) – allows for the federal court to exercise jurisdiction if a separate statute of the United States allows it 4k2 – is essentially a gap filler way to exercise jurisdiction, and used only for foreign nationals.  4k2 was promulgated largely to be applied in a situation such as this.  The legislature wanted to be sure that foreign defendants, doing business with the United States, would not be immune from an exercise of Personal Jurisdiction.  These basic notions are enumerated as 4 factors

a. Claim arise out of federal law

b. D served with process in U.S.

c. No other state forum

d. Comports with Due Process (5th amendment).  This due process test is actually required for every exercise of Personal Jurisdiction, and will be analyzed below.

3. We now determine how the state would have jurisdiction in this case.

How the state would have jurisdiction

Traditional Basis

a. If served with process within borders (Pennoyer and Burnham).

b. Domicile (not just residence)

i. If I live in New York while at school, with plans to return to CA I am domiciliary of CA.

c. Agency

i. If I have an agent amenable to process in the state’s borders, then you got me

d. Express consent

i. If I consent to jurisdiction in your state (i.e. in order to be allowed to take out a loan)

e. Implied consent

i. Based on Hess v. Pawloski.  By driving in the borders I imply consent to service.  I also impliedly make the registrar my agent for service.

f. Waiver

i. I didn’t challenge jurisdiction early enough in the case (by making a special appearance).

g. Corporate presence

If there’s no traditional basis, say so and move on.

Long Arm Statute - Enumerated or Constitutional Max

h. Enumerated

i. Did you meet the requirements for the State long Arm?

i. Constitutional Max

i. Basically move on to the constitutional analysis.

Would the Federal Government have jurisdiction even if the state didn’t?

1. Does this act meet the requirements of the federal long arm statute that we’re trying to apply?

2. 4k2?

a. Is there a federal law that gives rise to this claim?  It may have to impliedly or implicitly include a private ROA.  Cannot give rise if it explicitly bars the private ROA.

b. Process can even be constructive if necessary, Mwani.

c. Prima Facie showing.  Up to D to come forward and suggest another forum.  That amounts to consent to Personal Jurisdiction there also.

d. Minimum Contacts and reasonableness with the US as a whole, not a particular state.

Constitutional Analysis

The constitutional test basically has the 2 prongs of minimum contacts and reasonableness.  

1. Long Arm statute – Since our statutory basis for Personal Jurisdiction is the state’s long arm statute, we must now determine if application of the state long arm in this instance would be constitutional, and comport with the Due Process clause in amendment 14.  The traditional bases, such as presence or consent are presumptively constitutional, but neither are the base for jurisdiction in this case.  The due process question is elaborated through International Shoe and its progeny.  We begin by looking at minimum contacts.  State the contacts and see how they relate to the COA.

2. Specific Jurisdiction

a. Purposeful availment (quid pro quo) by taking advantage of something in the state, By International Shoe we want to make sure the contacts are such that maintenance of the suit comports with “traditional notions of fair play and substantial justice”

i. Int’l Shoe received the benefits and protections of WA’s laws.  Those rights have the obligation of being amenable to suit there

1. Business was continuous and systematic.

2. Service is about notice, not about power.  Can issue service out of state.

ii. Hanson – unilateral actions on the part of P are not enough to create the minimum contacts.

1. Cashing a check from an out of state D in my home state bank does not create contacts.

iii. Worldwide – needs to really be on notice that will be brought to suit there.

1. Stream of commerce can still work, if I make the product and expect to sell it in that forum, I would expect to be brought to suit.

iv. Kulko – buying a plane ticket just isn’t availing yourself.  These are not even minimum contacts.

1. Commercial contacts are much stronger than personal ones.

b. Is the Defendant on notice that he would be brought into court here?

i. Int’l Shoe – minimum contacts do give “reasonable assurance that the notice will be actual”

ii. McGee – A very heavy state’s interest can overweigh this.  Furthermore, the D did renegotiate the contract and maintained it although knowing the K was in CA, as was the other party.

iii. WW – Knowing that the car may be driven through OK is not enough to know you may be sued there.

1. Leads into purposeful direction analysis

c. Purposeful Direction


i. Asahi – stream of commerce approach is not enough.  Must really direct self at the forum with something closely representing a real direction at the forum:

1. Designing the product specifically for that state’s market

2. Advertising directly in that state

3. Establishing a channel for regular communication/advice on how to use the product there.

4. Marketing the product through a specific sales agent (like Int’l Shoe).

ii. Tortious conduct

1. Need to be directed at the forum.

a. cybersquatting not enough, unless done to purposely extort money from forum

b. Directing terrorist actions at the forum state, or residents

d. Jurisdictional discovery

i. To grant it, need some evidence that says it would lead to Personal Jurisdiction

3. General Jurisdiction

The contacts with the forum state may be so great that even though the COA does not arise out of those contacts, the exercise of jurisdiction over this D for any COA would still comport with” notions of fair play and substantial justice”.  

a. Really applies to corporations only.  Rarely applies to people, but;

i. ABK v. Richard Starkey - 

b. Contacts must be systematic and Continuous.  The D must basically be in the forum

i. Perkins – Benguet mining, although not “located” in the forum by traditional notions, was still amenable because the president was basically running the company from the forum.  He carried on continuous and systematic operations and this approximated physical presence.

ii. Helicopteros – In this instance, contacts were not really continuous and systematic.  They were more occasional.  Merely purchasing goods in the forum was not enough, and the mere use of a bank is also not really enough (Rosenberg and affirmed in Helicopteros).

1. Brennan’s dissent points to the possibility of a “hybrid jurisdiction” basically looking at the totality of the contacts, and their connection to the COA.  Although the COA did not arise out of these contacts, the contacts were high, almost great enough for General Jurisdiction, but just short, but since the COA was related to those contacts, that could potentially be enough, given it still comports with fair play and is reasonable.

4. Consent Jurisdiction

Courts will generally enforce a consent to jurisdiction clause in a K so long as it’s reasonable

a. It was reasonable for Carnival Cruise to want to adjudicate all its claims in one forum, cost savings passed on to consumer

b. Burger King, note this was choice of law, not forum.

c. Insurance Corp of Ireland, court can force discovery for jurisdictional reasons, failing to allow for discovery implicitly means admitting to jurisdiction.

i. Court must have right to determine its own jurisdictional ability

ii. Party can forfeit constitutional rights.

d. Zapata, Court enforced choice of forum clause, pointing to reasons of custom for admiralty case.

e. Boilerplate contract with consumer having no ability to negotiate a choice of forum may offend due process.  Court will always review these on case by case basis.

i. Court’s traditional aversion to adhesion contracts with gross differences in bargaining power

ii. Willing to strike down K for medical reasons, even loss of a refrigerator, DP is even more important

iii. Unilateral activity on part of P is not enough – Hanson

iv. Buying a plane ticket for your son is not enough – Kulko

v. Rules may not be employed so as to make litigation so gravely difficult and inconvenient that a party is at a severe disadvantage in comparison to his opponent – Burger King

vi. BK FN 25 – D who has purposefully derived commercial benefit from his affiliations in a forum may not defeat jurisdiction simply because of adversary’s greater net wealth

5. Internet

a. Something more than the mere maintenance of a website is required, to show purposeful availment.

b. Active – I can use it to order goods, jurisdiction proper

c. Passive – it just posts ads, not proper.

i. May support jurisdiction if D used website intentionally to harm P in forum state.

d. Interactive – I can interact with the host computer, sliding scale

i. Might want to see other contact with forum related to COA.

ii. No matter how interactive, must have nexus with COA, unless so “systematic and continuous” for purpose of General Jurisdiction.

6. Reasonableness

Which brings us to the second prong of the constitutional analysis, which is reasonableness.  There are generally 5 factors reviewed when looking at reasonableness: judicial efficiency, defendant’s burden, plaintiff’s interest, the forum state’s interest and the shared states’ interest.

a. Judicial efficiency - Is there an efficiency reason as to why this court should be hearing this case?

i. Burger King – choice of law provision gives good reason for it to be a FL court hearing the case.

ii. Court has developed an expertise in hearing these kinds of cases, SDNY for WTC.

b. Burden on the Defendant

i. McGee mentions the burden on D, but said it was not large enough to violate DP.

ii. WW – the notice of being amenable there could allow the potential D to alter actions or pass on costs, procure insurance, or at the most extreme actively avoid the forum

iii. Asahi – Burden on a foreign corporation is very great and will be weighed heavily.

iv. Carnival Cruise

c. Plaintiff’s interest in obtaining convenient and effective relief

i. This gets weighed along with burden on D.  If one party is going to have to travel or bear the greater burden anyway, it’s ok for it to be on the D.  McGee is prime example.  Do not alter P’s choice unless very high burden on D.

ii. Asahi – P is also foreign, that weighs to reduce reasonableness.

iii. Keeton – P’s choice of law shopping is not really weighed, but is not preclusive

d. Forum state’s interest in adjudicating this matter

i. The enumerated act statute can serve as evidence of the state’s interests.  

ii. If that COA arises out of the enumerated act, that’s a very good showing.

iii. Isolated occurrence in that state is not enough.  It must be serving that state’s market (WW)

iv. Sales in that forum, regular and as a minimal amount of D’s business is enough (Keeton)

v. In Asahi state did have an interest, but again, must weigh this against the rest.

e. Shared states’ interest in furthering substantive policy

i. Asahi – States do not want to make it difficult for foreigners to do business here, do not want to institute a trade war.

7. Jurisdiction over property

Somewhat traditional, in that in rem actions go back very far.  In rem actions, such as a quiet title action, against multiple defendants do not violate due process (Tyler v. Judges of the Court of Registration). 

a. Shaffer v. Heitner explains that there really is no such thing as jurisdiction over property.  In the end, jurisdiction is about exercising power over a person, therefore it must meet the reasonableness standard set out in Int’l Shoe.  

b. This does not affect situations in which the COA does arise out of the property, since minimum contacts would be met anyway.  

c. Where is property located?  Debt follows the debtor. (Harris v. Balk)

i. What about virtual property?  Still use old tests for reasonableness, attempt to use personal availment, state regulatory interest, minimum contacts questions, just weigh internet contacts.

ii. Domain names are where they were registered, period.

Subject Matter Jurisdiction

Article 3 section 2 basically confers jurisdiction to the courts for a variety of reasons, including for cases “arising under” the constitution or laws of the United States, and between citizens of different states.  However, these are constitutional limits and the legislature must still grant jurisdiction to the federal courts it has created, since they are courts of limited jurisdiction.  Congress passed 28 USC §1331 and § 1332 to confer jurisdiction for these.

1. Diversity of Citizenship 28 USC §1332

a. Complete diversity must be satisfied (Strawbridge)

b. Diversity is determined on day one of the action.  It doesn’t matter if parties move once the action has been commenced.

c. Determining citizenship:

a. For people we look at domiciliary status, where you are and intend to be indefinitely.  Mas v. Perry

b. For corporations

a. Any state where it is incorporated

b. And the state where it has its principle place of business.  There are three tests.

1. Nerve Center test – where headquarters are, where it does it’s directing activity

2. Corporate Activities/Operating Assets test – where most of the business takes place, where the factory is

3. Totality of factors, which serves to balance between the two, depending which is more important/weighs heavier here.

c. Guardians 

a. Generally deemed to be citizen of own domiciliary

b. Exception for representing a decedent, infant or incompetent (then domicile of represented)

d. Unincorporated partnerships, such as labor unions, or law firms

a. Every state where any individual member resides

e. Cannot defeat diversity by joining unnecessary parties, court will look at “real party in interest” Rose v. Giamatti

f. Cannot collusively create diversity by assigning right to another corporation or party. §1359, meant to protect state’s interest.  Remember, fed courts are of LIMITED jurisdiction. Kramer v. Caribbean Mills

a. Independent business justification, if it is regular action of corporation to assign cases to another entity, then court will hear these claims. 

g. Class actions are special, they can proceed without complete diversity so long as:

a.  total value of damages exceeds 5 million

b. at least 1/3 are not from the same state as D

1. if between 1/3 and 2/3 from same state, then court’s discretion based on:

a. national or interstate interest

b. which state’s law will govern

c. has it been pleaded in order to avoid fed jurisdiction

d. is it in where the nexus of harm is (was there forum shopping)

e. and whole lot of other reasons…

d. Amount in controversy

a. Must exceed $75,000.  $75,000 exactly is not enough

b. Determined on day 1 of action.  If it later shrinks due to more info, it’s ok.

c. To deny amount in controversy, must be to “legal certainty”, i.e. damages for this COA are limited by law

d. Aggregation, Rules 18 & 20

a. Single P may aggregate all claims against single D.

b. Single P against multiple D, only if the claims are against all D, joint and several liability

c. Multiple P against multiple D, must have common and undivided interests.

e. Court can impose costs on P if P brings suit trying to meet amount, and its shown she couldn’t

2. Federal Question.

Courts have power to hear claims “arising under” a law of the United States.  Although the language in both the constitution and §1331 use the same words, they have been read differently by the courts.  Osborn held that a mere federal ingredient, lurking somewhere in the case, even if brought up as a defense, was enough to grant federal question jurisdiction.  However, §1331 has been read more strictly in a litany of cases beginning with Mottley.

a. Mottley specifically says the federal issue must be part of the well pleaded complaint.  It is not enough for it to be an anticipated defense.

i. Even if we have a state law claim (tort) that it arises under a federal law can get jurisdiction.

b. Smith seems to expand it a bit by granting jurisdiction if the case turns on a construction of a substantial federal law.

i. Although the COA was state, it was turning on constitutionality of a federal issuance of bonds.

c. And Moore further elaborated explaining that a state COA with a federal standard of care may not be enough.

i. So here we get standard of care not enough, constitutionality is enough.  Elaborated in FN 12 of Merrell Dow.

d. In Merrell Dow the court ruled that the violation of a federal statute or act is not enough if congress did not intend for a private right of action.  In the FDCA congress specifically did not want private ROA when enacting this statute, and using it to get federal question jurisdiction would flagrantly violate congressional intent.

i. Brennan’s Dissent

1. construction of law created COA.  Only pleaded negligence per se as violation of this statute.

2. Federal expertise in this issue high

3. Justification for creating nationwide standard

4. Congress gave all remedies for FDCA to federal courts, not really flouting congressional intent so much as clarifying it. Since FDA does not have independent authority to enforce.

e. Grable holds that absence of federal COA is not fatal.  It is a welcome mat, but national interest in providing federal forum for tax litigation is sufficiently substantial to support jurisdiction.

f. Empire HealthChoice

i. Explains the difference between a substantial federal law question, as in grable referring to Federal Tax law, as opposed to a question of getting taxes.  This is not a substantial question.

1. This is really a factual question about is the estate in debt, not a question about the law itself.

ii. Arising under Federal Common Law is enough for 1331.

iii. Congress did not create a private ROA under these insurance statutes, not dispositive but still evidence.

iv. It is important to maintain the federal courts as courts of limited jurisdiction.  Allowing a claim such as this may open federal courts to litany of suits.  

g. Exceptions

i. Probate courts – read very narrowly not to include torts involved with same Marshall v. Marshall

ii. Domestic courts

3. Protective Jurisdiction

Protective jurisdiction is in a sense similar to arising under jurisdiction, except we have a specific statute conferring subject matter jurisdiction on a federal court.  You’ll get a statute telling you this is to be tried in federal courts.  Also make sure it includes the party you’re attempting to try, and see if it grants concurrent (as in states also have a right) or exclusive jurisdiction to the federal courts.

a. Protective Jurisdiction is basically always constitutional since congress granted it, it must mean there’s a substantial reason for it to be in the federal courts.   Congress has granted for:

i. admiralty, maritime (28 U.S.C. § 1331)

ii. bankruptcy (§ 1334)

iii. interpleader (§ 1335)

iv. commerce and antitrust regulations (§ 1337)

v. patents, copyrights, trademarks (§ 1338)

vi. civil rights (§ 1343)

vii. U.S. as a party (§ 1345 if P, § 1346 if D)

b. Perhaps congress would have wanted judges to apply federal common law as opposed to state law.

4. Supplemental Jurisdiction

Any discussion of supplemental jurisdiction requires a close reading of 1367.  1367(a) deals with conferring supplemental jurisdiction when the anchor claim arises under a law of the US and (b) explains supplemental jurisdiction when the federal court is sitting in diversity.

a. Arising Under (1331) as anchor claim

i. Can join other claims so long as part of the same nucleus of operating facts.  If you will need to prove the same, or similar facts for each COA.  This is basically a codification of the decision in Gibbs.

ii. You cannot however exercise supplemental jurisdiction over a party, when that party is specifically barred from the COA that gave rise to jurisdiction in the first place as according to Aldinger.

b. Diversity (1332) as anchor claim

i. Plaintiff cannot avoid the complete diversity rule by suing a party with complete diversity, and then joining an additional non-diverse party.  This is basically an acceptance of the Kroger decision and a rejection of the Finley decision.

ii. So long as one P meets amount in controversy, may add other Ps who do not satisfy (Allapattah)

c. However, Congress explicitly made the exercise of supplemental jurisdiction discretionary for the courts and enumerated a variety of instances in which the court should feel free to reject supplemental jurisdiction.  These include:

i. Novel or complex issue of state law.  We do not want a state law claim of first impression to be made by the federal court.

1. Could certify the question, send it to state court, wait for them to decide that issue, and then proceed.  This takes time and kills the whole notion of efficiency.

ii. The state law claim is really the heart of the matter, and the federal anchor claim isn’t really an anchor.  Do not want parties adding federal claims just to get to federal court, and do not want cases that are really state law in nature to be tried by federal courts.  Again, we’re making sure federal courts are of LIMITED jurisdiction.

iii. The federal anchor claim has already been dismissed

iv. Exceptional circumstances and other compelling reasons for declining jurisdiction.  This includes the notion of juries confusing different law that may be applied to different claims.  

5. Removal Jurisdiction

This is basically a protection afforded to the D.  The defendant can basically remove to federal court, if federal court could have heard the case when it was first presented.  It cannot remove because a federal issue has now been brought up.

a. D may remove to federal court on diversity, only if the trial were begun in a state he is not citizen of.  The idea is to overcome state bias, and there is no bias if he is an in-state D.

b. However, for arising under removal, it does not matter if the defendant is in state.

6. Final notes

a. Subject Matter Jurisdiction cannot be waived.  If the court doesn’t have it, the court doesn’t have it and must dismiss on its own.  Doesn’t even need to wait for P or D to bring it up.  P can even bring it up himself on appeal if he loses the case (Capron)

Erie Doctrine
This is not only an issue in diversity cases, but it typically is.  The question can come up if there’s supplemental jurisdiction.  The question arises when have a federal court, and two conflicting laws exist, one federal and one state, and the court must decide which to apply. If the court is sitting because of “arising under” jurisdiction, it is free to apply Federal law and needn’t engage in the following analysis.  However, it may still find itself in need of explaining its choice of law.   In 1934 Congress passed 28 USC §2072, the Rules Enabling act, which provides the Supreme Court the power to prescribe rules of procedure for all the federal courts, so long as these rules do not “abridge, enlarge or modify any substantive right.”

1. Find a federal rule and a state rule that might be in conflict.

a. Remember Rule 9b about disfavored claims, such as fraud.

b. Pleading rules 8.

c. Is there a conflict?

f. Walker – read it so that there’s no conflict

g. Hanna – If there is a conflict, always FRCP over.

1. Erie

e. Federal Courts must apply State substantive Law, including the decisions of tribunals.

f. There is no federal general common law, in instances where state common law can govern

1. Is it a Procedural Rule?  

a. Can we narrow the Federal Rule so as to not find a conflict? Walker

b. If we cannot, or even if we don’t want to, then Hanna test

b. Congress has granted the federal courts the power to create its own rules.

a. Purpose of FR is to bring uniformity in federal courts by getting away from local rules.

c. Does the rule “really regulate procedure” from Sibbach?  Usually answer is yes.

1. Does it deal with goings-on in the courthouse?

a. Arguably yes, this states how the complaint must be written and what must be included.

b. FRCP have a high presumption of being procedural, since the law was passed to give the Federal Courts the power to determine their own procedure.

c. If it is merely procedural, which the FRCP generally are, then Federal Rule would apply, 

iv.
If It’s arguably procedural, but may be substantive, then we consider it procedural – Hanna.

a. but then we must make sure it does not enlarge, abridge, or modify a state substantive right.

2. Court has not interpreted this much.

3. “Court has been instructed to apply the Federal Rule, and can refuse to do so only if the Advisory Committee, [the S.C.], and Congress erred in their judgment that the rule does not transgress REA or Constitution”. - Hanna

4. State may have specific desires to allow these kinds of cases into court more easily.  States do have the right to.  Determining how hard or easy to get a certain kind of case into court is a state’s substantive right.  Is the law in a statute or common law of the state, or is it in the state’s procedural rules?

5. Is the state rule important under the twin aims of Erie

a. Prevention of Forum shopping.

i. Would applying a different rule give P excess incentive to try to get into Federal Court?

ii. Doesn’t seem federal court was chosen in order to avoid in hand service.

b. Fair administration of justice – Do not want litigants to be beholden to two masters.  Gives more incentive to apply state rule if Federal Rule is especially detrimental to Defendant.

b. Erie “has never been invoked to void a Federal Rule”.

c. Read the Federal Rule broadly enough so that a clash is unavoidable, and apply the FRCP

d. Guaranty Trust

a. If it is a matter of “substantive right” we must apply the state rule

1. If it is “outcome determinative” then it’s a matter of “substantive right”

a. Everything is outcome determinative if we place this importance on it

b. Reduces federal courts’ ability to determine own procedure

c. If it completely bars recovery if brought in a state court, then substantial

b. If it is of “a mere remedial character” then can apply federal rule

c. Congress afforded out of state litigants another tribunal, not body of law

d. Dissent – problems when laws are on border of Substantive and Procedural, Hanna clarifies by suggesting if it’s “arguably” procedural, then can apply the federal law.

e. “’Outcome determination’ analysis was never intended to serve as a talisman” – criticism in Byrd

e. Byrd

a. Is it even outcome determinative?

b. Balancing test between state’s interest in procedure and 

c. “state laws cannot alter the essential character or function of a federal court”

d. Jury is “essential factor” provided by Constitution

1. Strong countervailing federal interest in the rule compared to very weak state’s interest

e. Is the rule “bound up with the definition of the rights and obligations of the parties” – state

f. Or is it “merely a form and mode of enforcing” – federal 

1. But if it would likely affect outcome – state

d. But also important federal countervailing considerations (7th amendment)-federal

e. Harlan’s concurrence in Hanna v. Plumer

a. Would the choice of rule substantially affect those primary decisions respecting human conduct which constitution leaves to state regulation, similar to analysis in Byrd

b. Criticizes majority by saying so long as the rule is “arguably procedural”, apply it no matter how seriously it frustrates state’s substantive interest.

iii. Walker sets up case that FRCP do not tell us when to toll SoL.

iv. Finally you have Gasperini.  Although this seems hard to apply in this instance, we would look to see if there’s some compromise that would allow for us to split the baby.

3. Is it not in FRCP?  Look to Rules of Decision Act §1652 to determine which rule

There’s a general aversion to applying the Federal Rule when it is not a rule of procedure.  The Rules of Decision act tells the Federal Courts they must apply the “laws of the several states” in cases where they apply.  The court has read this to mean that state law preempts federal law in all non-Procedural instances.  Erie’s goals were to prevent bias against in-state plaintiffs, as well as a bias against in-state defendants who could not remove to federal court, and were thus stuck again with a single choice of law, whereas out of state defendants could choose to remove or not and thus reduce their options as well.  Additionally, the court wanted to make the prediction of law applying clearer for everyone.  A potential defendant did not want to be beholden to two masters, and wanted to know the law that applies to him, and did not want that to depend on who would be suing him.

4. Federal Common Law

There are enclaves in which Federal Common Law can exist, and under the supremacy clause is binding on state courts.  It may be a “necessary expedient”, but is not nearly as broad as congressional authority to legislate.  Note that after Erie it is the exception, not the rule, and it must point to a statute that gives it the power to enact this rule.  It is generally used in cases involving important federal interests, such as national defense.

Brennan’s dissent - It’s very important to look at legislative history.  Lack of congressional rule, when attempted before, may mean don’t want it.

Venue

Remember:  A Forum Non Conveniens question asks you to review venue in general.  Venue is the last requirement to be satisfied when determining the court to bring suit in, and is a personal privilege of the Defendant.  Like personal jurisdiction, it can be waived and 28 USC §1391 tells us the rules.

1. Is the issue here property?

a. By the Local Action Doctrine, cases over property must be in the venue where the property is located.  All in-rem actions must take place in that district.  

b. Trespass is usually not included in local action doctrine.  The property is secondary to the claim.  It’s the trespass that is at issue, not the property.

2. Determine the citizenship of a corporation 1391 (c).

a. Resides in any jurisdiction that would have personal jurisdiction when action commences. 

i. Must treat different districts as different states and do reasonableness, min contacts, inquiry

b. If no such district, district with most significant contacts.

3. If the court is sitting in diversity look to 1391(a).  Venue is proper in:

a. If all defendants reside in same state, then any judicial district where any defendant resides.

b. Judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is subject of the action is situated

c. If there’s no other district in which the action may otherwise be brought, then a judicial district in which defendant is subject to personal jurisdiction (treat districts as if they’re other states).

a. This requires a minimum contacts and reasonableness inquiry

4. All other non-diversity cases

a. Same as above

b. Same as above

c. If there’s no other district, then a judicial district in which any of the defendants may be found.
a. Here we just look for transient presence.

5. Transfer

If D thinks this forum is valid, but that there is another court within the US that is better to hear the suit, he may ask for a transfer under 1404.  If the D feels this venue is improper, he may move under 1406 for a dismissal, but the court may cure the defect by transferring to a court in a proper forum, or by dismissing the suit.

6. Forum Non Conveniens

If the court finds that is has satisfied all the requirements of having personal jurisdiction over the defendant, subject matter jurisdiction over the case at hand, and satisfies the venue provisions of §1391, the court may still discretionarily choose to dismiss on grounds of forum non conveniens (FNC).

a. From Gulf Oil v. Gilbert we find the court takes in a variety of factors including:

i. Relative ease of access to sources of proof

ii. Compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing witnesses

iii. Necessity to view the premises if it would be helpful to the COA.

iv. All other practical problems that make trial of a case easy, expeditious and inexpensive.

v. Questions as to the enforceability of a judgment, if it’s attained.

vi. Court may take into account public interest as well.

1. Administrative difficulties, burdening a court with a backed up docket

2. Requiring jury duty of a community who have no relation to the litigation

3. Local interest in having localized issues decided at home.

vii. Unless balance is strongly in favor of D, then P’s choice should rarely be disturbed. 

b. In Piper v. Reyno we see FNC in action.

i. This is not an automatic dismissal of foreign defendants.

ii. It’s ok to dismiss if foreign law would change right of P

iii. Maybe not ok if dismissal would allow NO recourse for P, don’t know though.

Do not dismiss if would get relief in US and is guaranteed not to in home country (Nemariam)

Everything Else

I. Notice and an Opportunity to be Heard

a. Notice is essential to adversarial system.  Court relies on each party for own case, and thus if Defendant doesn’t know she’s being sued, she’ll lack any defense. Must meet due process, so long as it does not place impossible or impractical obstacles in the way.  Must reasonably convey the required information, and it must afford a reasonable time for those interested to make appearance.

2. Requirements of reasonable notice

a.  It must be reasonably calculated to reach those who could easily be informed by other means at hand.

i. Mullane basically says if you have all of their addresses, mail them something, don’t just publish.

ii. Dusenbery seems to relax a little in not requiring anything extra of the government to ensure service of notice on a prisoner or soldier otherwise in their care.

iii. Jones v. Flowers raises interesting concerns and raises the bar a bit after Dusenberry.  Suggests government take a few more steps when they know service has not been sufficient, even in the case of a scofflaw whose own fault made service unsubstantial.

3. Mechanics of giving notice

a. FRCP 4 

i. For foreigners have rule 4f meant to deal with foreign situations where notice may be official only.

4. Opportunity to be heard

a. D is given an amount of time to be heard, if in which she doesn’t raise a defense, she loses her chance.

b. However, P may give up some things in advance of a hearing.

i. Sniadach holds that wages are too much to give up prior to a hearing.

ii. Fuentes v. Shevin Court also hold that replevin of chattels without hearing may violate DP.

1. Note this may raise the cost of borrowing.

iii. A judge can issue sequestration if there’s a large equity interest by the creditor, and a large amount of evidence about it.  Also, must give quick remedy for debtor to challenge.  Generally may require a bond on the part of the creditor to prove good faith.  Mitchell

iv. A garnishment in which the creditor has no interest in the wages is unconstitutional, especially if a law clerk, not a judge, has made the ruling. Di-Chem

v. Can attach if have an interest, i.e. construction company with lien against house.  Cannot attach merely to be certain adversary won’t become judgment proof, what if you too are willing to put up a bond?  That question is left open. Connecticut v. Doehr

II. Pleading

a. The complaint

United States generally has a notion of notice pleading.  Must contain the following elements, Rule 8:

i. Short statement of grounds for jurisdiction

ii. statement of facts which if true and proved by P to be true entitles P to judgment (relief) under substantive law unless, D can interpose D that would absolve him of liability.

iii. Demand for the judgment pleader seeks.

iv. Does not need to point to a rule of law, court can decide theory of liability to apply.

1. But court may not be entirely energetic.  Good lawyer may want to direct the court.

v. Court can allow for remedy, dismiss to leave for amend

b. Burden of pleading

i. Party with burden of pleading is generally party with burden of persuading.

ii. Look to the “enacting clause of the statute”

iii. P generally must plead positives (he did do this), as opposed to negatives (I didn’t also contribute).

1. Plead those things that are counter to the way we expect things to be, such as bad faith, discrimination

iv. Can shift burden to the party with more information

1. We have disfavored claims where we want to make the burden stay with the party that may not have as much of a burden (Fraud Rule 9).

v. Affirmative Defenses generally on defendant’s side see Rule 8(c)

1. If mistake counterclaim & defense, court can correct on behalf.

vi. Must plead essential facts, even though may not have burden of proving it.

1. In suit for overdue note, must allege nonpayment though this is D’s burden to prove otherwise (receipt)

2. In suit for slander, must allege falsity of the words (not in all jurisdictions)

3. Some courts then also require D to plead the essential defense, or they deem that defense waived

c. Burden of proof may shift to D, very rarely

1. If temporary injunctive relief granted while pursuing the matter, good evidence that presume P is right until D can prove otherwise (Schaffer v. Weast)

2. If information in hands of D is shared with P, then argument of D’s expertise over info much weaker

d. We also have rule 11 sanctions for parties bringing up frivolous pleadings

i. These include frivolous claims, i.e. can be read to try to deter amending the law

ii. 1983 rules required good faith

iii. 1993 rules require nonfrivolous argument, intending to make it easier to argue for a change in law.  Similarly, you must change your argument if you know the facts have changed.

III. Surviving 12b6 motions – failure to state a claim upon which relief can be granted

a. Policy reasons

i. The American common law system is founded on the adversarial process, where the burden in on the litigants to make their own claims.  Therefore, the Court should not intervene on P’s behalf if it has failed to properly state a claim in its complaint.

ii. The adversarial process is designed to allow litigants to make their claims before a court, in the form of a trial.  Therefore, the Court should only dismiss a complaint under a 12(b)(6) motion if it is truly unfounded, and a trial would serve no purpose.

b. What are the elements of the law?

c. How does the court assign the elements of the law in pleading?

i. Is it in the Enacting clause?

ii. To whose case is it essential to prove?

iii. If it’s improbable, he whose alleging it should have to prove it

iv. Access to information, he who has the information should have burden (exception for disfavored claims)

v. Policy, do we want to make this relatively easy/hard to get into court (disfavored claims)

vi. Typically don’t need to plead a negative, just a positive.

d. Are there a set of facts such that P would be granted relief? 

i. Who has the burden of pleading what?

ii. Has P met his burden?

1. If yes, then deny the motion.

2. If not, then can dismiss the claim.  It is P’s necessity to plead the facts.

a. It is not the duty of the court to create a claim P has not spelled out in his pleading (Case)

3. But can also look for ways to solve the problem without dismissing

a. 12(e) Allow P to amend complaint and elaborate on facts.

i. If he doesn’t, his loss

b. 15(b) Conditionally dismiss the complaint and give P time to resubmit.

i. Note clock keeps running and raises burden on D.

c. If P has failed to properly state the law, court at its discretion can infer the proper law from the statement of the facts.

i. Can discern necessary facts for application of law after discovery.

4. Do not dismiss a complaint “merely because it includes invalid claims along with a valid one”

a. Dismiss just the erroneous claim.

IV. Case Management (Rule 16)

2. Court has the power to determine its schedule, and can require parties really to stick to it.

a. If lawyer ignores, blatantly and excessively, court orders about scheduling client could face ultimate sanction of dismissal.

b. Rule 16 also allows for other sanctions

i. Cannot sanction attorneys for not attending a preconference order even the judge doesn’t want to

3. In pretrial order court has power to determine whole schedule for trial.

a. Required after Rule 26 discovery met.

b. 16(c)

i. (5) Can make summary judgment decision.

ii. (8) Can refer to magistrate judge 

c. Court can impose ADR and impose sanctions for not attending.

d. Final pretrial order under 16(d)

e. Pretrial order is to be amended only to avoid manifest injustice.

i. If pre-trail order has already decided negligence, cannot amend to bring in witness to testify about negligence.  Should be able to bring in witness to testify about cause though.

4. It will always include a factual deficiency and a legal deficiency

a. For a factual deficiency, court sends back for amendment, where facts exist its correctable.

b. For a legal deficiency, the set of facts do not work so that they’re entitled to relief.

V. Rule 11 Sanctions

5. Rule

a. Attorney must sign every pleading

i. If refuse to sign when told didn’t, court will ignore the pleading

b. By presenting to court attorney is saying

i. Not meant merely to harass or to cause delay or needless increase in cost

ii. It is warranted by existing law, or by a “nonfrivolous” argument to change law, or establish new

I. In past used to be “good faith” argument for change in law

II. “Nonfrivolous” is presumably more lenient

iii. Either do have, or are likely to have after proper discovery, evidentiary support

iv. Denial have evidence, or are reasonably based on lack of information and belief

c. If facts change, he must change or withdraw the pleading

d. Sanctions-may impose on attorneys, law firms, or parties for violation of b, either sua sponte or by motion.

i. Give violating attorney 21 days to correct, court may award fees in presenting or opposing.

I. “Absent exceptional circumstances”, lawfirms are jointly responsible for violations by partners, associates, and employees

ii. To prevent repetition, not to punish

6. Court also has common law ability to sanction

VI. Discovery

7. Policy

a. US has very lenient discovery rules.  Criticisms are that it creates too much cost, P are more free to go on fishing expeditions, large requirements for document retention.  Notice pleading goes along with this philosophy, but can result in cases that are going to be dismissed anyway, proceeding into discovery.

8. Rule 27 provides for pre-trial discovery.  Helps Plaintiff develop his complaint.

9. Rule 26(a) requires disclosure of potential witnesses.

a. Used to be required to disclose anything not privileged “relevant”, whether or not permissible at trial.

b. D may choose not disclose things he wouldn’t use himself at trial, won’t disclose bad info. Cummings

c. Privilege is limit

i. Spouse

ii. Cleric

iii. Doctor

iv. Any other relationship we have deemed too important to be subject to be in front of jury

d. Work product

i. Lawyer’s intermediate work is privileged, not necessary to be made available.

10. Guiding principles of proportionality and relevance.

a. Proportionality

i. To aid both parties in adjudicating the lawsuit (not really mentioned much)

b. Relevance

i. Not necessarily admissible

ii. Relevance since 2000 means connected to claim or defense, specifically.  Meant to reduce generation of new claims.

c. Rule 30 for Depositions

i. Somewhat out of court’s control, but limited.

ii. Only 7 hours, needing lots of preparation

d. Rule 33 for interrogatories

e. Rule 34 document production

f. Rule 35 medical examinations

g. Rule 36, asking other side to admit to something just to move forward – this is not used enough!

i. Res Judicata issue, but there’s usually language to limit application to just the here and now

VII. Summary Judgment

Process to avoid costly trial if there’s no dispute about the facts, merely question about how to apply the law to the facts.  Can be used for particular claims, or for whole complaint

11. May turn on necessity to draw an inference from facts already known.  The question is how to draw that inference.

a. Always assume facts in favor of non-movant.

b. Then court would say no issue of material facts, and moving party wins as matter of law

i. Subtle distinction with 12b6

c. Two cases giving opposing requirements for how to draw the inference.

i. D must show that no issue of material fact, and must foreclose the possibility that P could win at trial (Adickes)

I. P must only respond to show it has not been foreclosed

a. Although D didn’t have burden at trial, does have it for Rule 56 SJ

II. Very hard burden to meet and chills summary judgment

ii. In Celotex Burden will lie in SJ where burden lies at trial.  If P cannot show that there is a genuine issue as to material fact, then D wins.

d. So when does burden shift to P? 4 views

i. Adickes majority – foreclose the possibility of plaintiff winning before burden shifts to P.

ii. Majority in Celotex (Rehnquist) – D just needs to show absence of evidence to support P, then burden shifts.

I. Not need to foreclose winning

II. Burden should lie where it will at trial

III. This allows prove it motions

iii. Concurrence in Celotex (White) – Must do more than just move with prove it, must also make an effort of showing that or asserting that P cannot make his case, he has no evidence.

I. Follow up on P’s discovery leads

II. Depose potential witnesses

iv. Dissent in Celotex (Brennan)

I. D must use evidence to prove P cannot make case.

II. Prove it or I don’t think you can prove it, not enough

III. Burden shifts only once has the evidence to show their case as matter of law

a. Not same as foreclosing in Adickes

b. Celotex here would have needed to depose Adickes’ witnesses to determine evidence and to prove it as wrong or insufficient.

e. Under 56(f) court may decide to give P more time to discover, depose, present affidavits to avoid SJ.

VIII. Preclusion

12. Enforcing court must follow preclusion rules of rendering court.

a. Here we’re talking about compulsory counterclaims

b. Is this kind of judgment considered on the merits?

c. All because of Full Faith and Credit Clause

i. States have power over own procedure

13. Brought up in summary judgment, not motion to dismiss because need evidence, not just pleading.

14. Claim

a. Identity of parties

i. Or those in privity

I. Successor in interest

II. Party that had high interest, actually paid for the litigation, was there every step

b. Claim was or should have been litigated

i. Arises from same nucleus of facts. Transactionally related

ii. Same transaction

iii. Acceleration clause in loans, all payments become due, therefore all must be asked for.

I. Differentiate between mandatory and option to adjudicate right away.

iv. Was evidence entered in the first case

v. Does it make sense to enter the claims in a single trial

I. Jury Confusion

vi. Court has certain enclaves of things that couldn’t have been adjudicated.

I. Asbestosis it’s OK you didn’t litigate at first because didn’t know about it

II. For other diseases may not be OK, maybe you are claim precluded even if didn’t know about later symptoms/effects of disease.

vii. No mandatory joinder.

viii. If Forum 1 not have SMJ over the claim, can go to Forum 2 to try claim, even if same transaction

ix. No mandatory cross claims.

c. Judgment on the merits

i. Not very strong, no need for actual trial.  Settlement enforced by court will have claim preclusion

d. Final

i. Not interlocutory such as a preliminary injunction

e. Valid

i. Court had personal jurisdiction

I. Subject matter a little less important, but still important

a. Manifest abuse of authority

b. Substantially infringe upon authority of another tribunal

c. Lacked capacity to make adequately informed determination

15. Issue

a. Valid, final, and on the merits

b. Must have been actually litigated

i. Some coupons may have been fraudulent, doesn’t mean they all were (Cromwell)

ii. Vestal disagrees for policy reasons, saying should only be necessary when being used against D in forum 1.  Even being on complaint can be enough.

iii. Hazard and RSJ wants to see evidence

c. Decision must have been made

d. Decision must have been necessary for judgment

i. One view - If multiple decisions made, and anyone could have been binding, then none really were

ii. Alternate view that both are binding

e. Identity of Issue

i. D and P may want issue worded broadly or narrowly to get or avoid preclusion

f. Parties

i. One party must be same

ii. Discretionary to allow non-mutuality

I. Defensive is easier to allow,

a. Still discretionary, may create satellite litigation

II. Offensive want to make sure there was full and fair trial

a. P could not have joined in first law suit

b. D had sufficient incentive to adjudicate this issue well in forum 1

c. Any inconsistencies with other trials?  Has D won sometimes lost sometimes?

g. Lack of jury trial in forum 1 doesn’t matter
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