Table of Contents

     Personal Jurisdiction

Introduction…………………………………………………2
Statutory Analysis…………………………………………..2
Con. Analysis……………………………………………….2
Minimum Contacts……………………………………...…..3
Reasonableness……………………………………………..5
Cases………………………………………………………..6

               Quasi in-rem……………………………………………..….9

Notice and Opportunity to be Heard……………………………11
     Subject Matter Jurisdiction
Diversity Jurisdiction………………………..…………......16
Federal Question Jurisdiction…………….……..…...….....17
Protective Jurisdiction……………………………………..20
Supplemental Jurisdiction………………………………….20


    Removal……………………………………………………22

          Venue, Transfer and Forum non conveniens..… ….……….....23

     Erie



Introduction………………………………………………...26


Federal Common Law……………………………………...29
     Pleading and Rule 11.…………………………………………..31

Case Management…………….………….………...…………...35

Discovery……….…………...…………………………………...38

Summary Judgment………….…………………………………42

     Preclusion



Claim Preclusion…………………………………………..45


Issue Preclusion…………………………………………...47
Personal Jurisdiction Question

Intro:  In order for a court to have personal jurisdiction over a defendant it must have a statutory basis for its power, and the exercise of its power must comply with due process (14th Amendment for states, 5th Amendment for federal government).  

Statutory Analysis

The statute governing personal jurisdiction for federal courts is FRCP 4.  Rule 4(k)(1)(a) provides that a federal court can piggyback onto the longarm statute of the state in which it sits.  If the state court would have personal jurisdiction over this defendant, then a federal court in the same state will as well. 

1. Analyze the State statute by looking at the cause of action and deciding whether it fits in the framework of the statute
· Constitutional Max vs. Enumerated Act Statute
· Enumerated does not grant the courts the power to exercise personal jurisdiction to the limits of the due process clause
· Things to remember and look out for

· Location of the cause may have to be in the state, not international

· Contacts must be present at the time the action is commenced

· The cause of action may have to arise from the conduct (Unless the contacts are so substantial and pervasive as to allow general jurisdiction)
1. Distinction between arising from the conduct and being related to the conduct 
· Brennan’s dissent in Helicol
· Show how each side may frame what gave rise to the cause of action, i.e. the different ways to frame the conduct
2. If the state statute does not seem to grant a federal court that sits in that state jurisdictional power, then we must go on to 4(k)(1)(d).  
· This rule allows federal courts to assert personal jurisdiction if the applicable federal statute contains its own service provisions. 
· Decide whether or not there is an applicable statute, and if so, whether it contains a long-arm clause

· Would use contacts with the entire country rather than just the state

·  Here, we have an applicable federal statute, yet its lack of a long-arm clause means that jurisdiction is not granted.  Therefore, we must move on to our last and final hope, Rule 4(k)(2)

3. Rule 4(k)(2) allows for federal jurisdiction with respect to claims arising under federal law as long as the defendant is served, the exercise of jurisdiction complies with the 5th Amendment’s due process clause, and the defendant is not subject to the jurisdiction of the courts of general jurisdiction of any state.  (Alien provision)
· Remember to leave the question open.  If it looks like D will have jurisdiction in another state, say that it will stand for now and can be disproved later if he wants to change the forum
· Burden is on defendant to show there is no other state that can exercise power (Mwani)
Constitutional Analysis

If personal jurisdiction is authorized by the statute, we must then determine whether or not the exercise of personal jurisdiction is Constitutional.  The traditional bases for jurisdiction that have been ruled to comply with due process include presence (Pennoyer, and affirmed in Burnham), domiciliary status (Milliken) and consent (Express (Carnival), implied (Hess), and waiver (Insurance Corp. of Ireland)).  If the defendant owned property in the state, or was found and served within the boundaries of the state, then the state would have the Constitutional grounds for personal jurisdiction.  Furthermore, if the defendant consented to jurisdiction either explicitly or implicitly, then there are also Constitutional grounds for personal jurisdiction.  
If the court does not have personal jurisdiction over D through one of the traditional bases of jurisdiction, we must turn to the Minimum Contacts test set forth by International Shoe.  This test states that jurisdiction will comport with the due process clause as long as the D has such minimal contacts with the forum (state if operating under their long-arm, country if operating under 4(k)(1)(d) or 4(k)(2)) that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice.  Courts have read this to require both minimal contacts and reasonableness. 
1. By analyzing whether the contacts are isolated and casual or continuous and systematic, and whether the claims arise from the contacts, one could theoretically determine whether or not the court should have specific jurisdiction, general jurisdiction, or no jurisdiction at all.  
If contacts are Continuous and Systematic (specific or general)

· Cause of action arises out of contacts….almost always jurisdiction (Int’l Shoe, Burger King)

· Cause of action does NOT arise out of contacts…maybe general jurisdiction (Perkins(yes, Helicopteros(no)

If contacts are Isolated and Casual (specific only)

· Cause of action arises out of contacts….maybe (McGee(yes, World-Wide(no)

· Cause of action doesn’t arise out of contacts….NO (Kulko)
General Jurisdiction

· If the defendants ties to the forum are so continuous and systematic as to act as a proxy for presence, then the defendant might be amenable to suit under general jurisdiction, even if the cause of action does not arise out of the contact.
· Perkins (“related to”, fair and reasonable—totality of corp’s activities)

· High standard because in this case actually set up HQ in state

· There was no where else to bring the suit

vs.

· Helicopteros (activities must add up to home base, won’t look at “related to”, must be “arising out of”)
· If think contacts are strong enough, point out how they are stronger than those in Helicopteros
· If not, point out how they are similar to Helicol.  Have contacts, but not substantial enough to warrant general jurisdiction.
Specific Jurisdiction

· Since the defendants contacts are isolated and casual, we must determine whether or not the contacts are sufficient to warrant exercising specific personal jurisdiction over the defendant.  It is important to note at the outset that specific personal jurisdiction is Constitutional only if the cause of action arises out of the contacts.
· Has the defendant purposefully availed itself of the privilege of acting within the forum state such that it has received benefits and protections of the state? (Hanson v. Denckla)
· Yes

· May purposefully avail yourself by conducting activities in the forum or by conducting activities directed towards residents in the forum
· This requirement assures that the defendant will be able to reasonably anticipate where its conduct will subject it to personal jurisdiction (World-Wide)
· D availed himself of the benefit of California law by spending three days there.  Enough contacts in Brennan’s opinion (Burnham- plurality)

· Doing business in forum will affect residents there—very NARROW (Keeton)
· Is the business continuous and systematic and related?
· No

· P’s unilateral contacts are not sufficient to demonstrate a showing of purposeful availment (Hanson)

· Causing an effect within the forum state without purposeful availment (Kulko)

· Bank account in the forum may not give sufficient notice that the defendant is subject to suit there

· Look to see whether it is attached, whether it is related to the cause of action

· Does the defendant have a contractual relationship with a forum resident?  If so, use contracts-plus analysis (i.e. consideration of the place of negotiation, execution, and performance of the contract) to consider whether the contract solicitation, negotiation, and course of conduct support finding of purposeful availment
· Did they know when they made the contract where the company was located?

· In Burger King, they reached out and contracted with a company, knowing they were located in Florida
· Bilateral contacts where they send things to each other (call each other, etc, McGee)
· If this is a stream of commerce case- meaning that a product of the defendant has caused harm to the plaintiff only after traveling through the stream of commerce- do the facts satisfy the O’Connor or Brennan standard for purposeful availment? (Asahi)
· O’Connor standard (Asahi)- The defendant must have intended for its product to be marketed in the forum state in order to have purposefully availed itself of the forum
· Foreseeability plus something such as adapting product to the forum 

· Brennan Standard (Asahi)- The defendant merely must have been aware that its product could foreseeably enter the forum state in order to satisfy the purposeful availment requirement of Shoe
· May look at as triangulated approach among state interest, defendant’s burden, and affiliating circumstance 

· Brennan has defined the test as a sliding scale.  Even if the contacts are minuet, if the exercise of jurisdiction is extremely reasonable, then it satisfies Due Process. 
· Affiliating circumstances bc taken steps to be connected to forum, sufficient notice (World-Wide)
· In-state sales, services, solicitation, state-directed marketing

· Mere knowledge that product will enter stream of commerce is not sufficient bc doesn’t put on notice that may have to litigate in state (World-Wide)
· Is jurisdiction being asserted based on property located within the state (Quasi in Rem)?  If so, you must still analyze the in-state property as you would any other contacts.  (Shaffer)
· Property ownership is considered an isolated contact for jurisdictional purposes

· Is this a case where the contacts are through the internet?  If so, analyze whether the Internet contacts show purposeful availment
· Under the Zippo test, the propriety of jurisdiction depends on the location of the site on the active-interactive passive spectrum

· Passive sites do not support jurisdiction

· Interactive websites may support jurisdiction, depending on the degree of interactivity and the commercial nature of the website

· An active website will support jurisdiction
· What is the ROLE of minimum contacts?

· Purposeful availment (quid pro quo)

· notice (so others can order their affairs)

· proxy for state interest (McGee)

· Things to mention
a. Quasi in-rem

i. Shaffer says that if jurisdiction is being asserted based on property within the state, you must analyze this property as you would any other contacts

1. Property is considered an isolated contact for jurisdiction purposes

ii. Is there property in the forum?  Bank account?  

iii. Is it attached?

iv. Is it related to the cause of action?

b. Do the contacts give the defendant notice that he could be served there?
2. If the court can establish that the contacts are substantial enough that the defendant could expect to be sued in the forum, the plaintiff also must demonstrate that asserting personal jurisdiction would be reasonable (Worldwide, Asahi).  
Reasonableness (if there are minimum contacts, is the assertion of personal jurisdiction reasonable?)

· 5 factor test: (argue all factors, argue both sides, come out on one side)

· Burden on defendant (McGee—inconvenience of travel not enough, WW—def had way around inconvenience, Asahi—burden of subjecting foreign corp. very high)—very rare that this will be too high
· Burger King says that if the defendant purposefully directed activities to the forum, the forum must be so gravely inconvenient that he is at a severe disadvantage in the litigation

· Plaintiff’s interest in obtaining relief (McGee—crucial witnesses, Asahi—P Taiwanese so not clear)—if brought suit, probably had interest)

· Kulko:  D had never been to state

· Asahi:  D from Japan

· Interest of forum state (McGee—CA to provide redress for citizens when insurer wouldn’t pay claims, WW—def merchandise, but only if not isolated incident, Keeton—reg monthly sales, Asahi)
· Long arm statute?
· Efficient adjudication of disputes
· Would jurisdiction promote the interstate judicial system’s interest in efficient resolution of controversies
· Fundamental substantive social policies
· Would jurisdiction promote the shared interest of the States in furthering fundamental substantive social policies?
Personal Jurisdiction Cases

McGee v. International Life

· Facts:  McGee, the beneficiary of a life insurance policy held by Int. Life, a Texas Company, brought suit in California when Int. Life refused to pay
· A state may exercise jurisdiction over a defendant whose contacts with that state consist of only a single act, provided that that act is what gave rise to the claim for which jurisdiction is being sought, and was deliberately directed toward the state (Specific Jurisdiction)
· When court has regulatory interests

· Here, the interests are real strong, so there is jurisdiction

· Doesn’t look at whether they are infringing on other state’s interests

· When defendant has maintained minimum contacts with the forum

· And it is not unfair for the defendant to be tried there
Hanson 
· Facts:  Various claimants to a Delaware trust filed suit against the trustee in Florida, claiming that the trust was invalid under Florida law.
· A state may not exercise jurisdiction over a defendant if the defendant’s contacts with the state are negligible and non-deliberate, and the claim does not arise from those contacts

· To be a relevant contact, it must be the result of “purposeful availment” (Warren)
· Here, the trustee’s only contacts with Florida were because Donner chose to move there.  He did not purposefully avail himself of the laws of Florida.

· Court doesn’t really look to the state’s interest in adjudication
· Black’s dissent says that Florida had a strong interest in hearing the case and it would have been the most convenient forum, therefore they should have had jurisdiction. (Reasonableness)
Kulko

· The minimum contacts test applies to individuals as well as corporate defendants

· Take away: Even in a family setting with a strong state regulatory interest, the plaintiff must purposefully avail himself or there is no basis for jurisdiction
Worldwide Volks.

· 2 Prong Test
· Can defendant, because of his activity within the state, reasonably anticipate having to litigate in the state?
· A state cannot exercise jurisdiction over a defendant who has not deliberately sought some contact with the state

· Worldwide gave us a rationale that contacts serve as notice that they might have to respond to a lawsuit in that state

· If you have satisfied minimum contacts, is exercise of jurisdiction reasonable in light of various factors?

· Plaintiff’s interest in getting relief

· State’s interest

· Shared interest in the states

· States have an interest in enforcing substantive norms
· Dissent (Brennan)

· A state may exercise jurisdiction over a defendant who has not deliberately sought contacts with that state as long as they have some contacts with the state

· Center of gravity approach (Reasonableness)
· Enhanced when the forum is the most convenient and the state has a strong interest in adjudication
Keeton v. Hustler Magazine, Inc.

· Don’t have to compare the contacts with contacts from another forum, as long as you have minimum contacts, it is enough
· They argue that it was such a small part of their business, no distribution center
· Where the exercise of jurisdiction is reasonable, very minimal contacts will suffice

Burger King (Reasonableness)
· If the defendant has purposefully directed activities to the forum state, then jurisdiction is presumed, unless the defendant can prove the forum is so gravely inconvenient that he is at a severe disadvantage in the litigation

· A high amount of fairness can make up for a weak contact
· Dissent (Stevens)

· Rudzewicz’s contacts were not sufficient.  He could not have been expected to be sued in FL

· Afraid that the little guy will always be subject to litigation
Asahi

· Stream of commerce case (No definitive answer- Need Both)
· Brennan’s Position

· It is a contact if I put the product in the stream of commerce and reasonably anticipate that it will get to States C, D, and E
· Yet, the court must also look at the fairness element, which in this case prevents jurisdiction
· Reasonableness
· Asahi purposefully avails itself to the benefits of the forum because it makes a profit from California
· Purposefully availing yourself of financial benefits, not the law
· O’Connor’s Position
· You need minimum contacts plus an intent or purpose to serve State’s C, D, and E
· Advertising, Customer Service there
· Stevens’ Position

· Don’t even need to look at minimum contacts because it is unreasonable for jurisdiction
· If they did look at minimum contacts, they would be there in this case because they sold a lot of goods
Questions after Asahi

· Can you say the assertion of jurisdiction is reasonable even though plaintiffs cannot show minimum contacts?

· Justice Brennan has suggested that a strong showing of the reasonableness factors can offset a weak showing of minimum contacts

· Must plaintiff show an intentional act by the defendant?

· An intentional act is strong evidence of purposeful availment, not because the formal significance of the contract but because of the substantial relationship the contract embodies

· Do you look at only contacts that directly relate to the dispute or all of defendant’s overall contacts with the forum?

· What weight do unrelated contacts get?

· Pennoyer was completely indifferent to what the cause of action was

· Supreme Court has passed up many opportunities to decide these questions

General Jurisdiction Cases
If the defendants ties to the forum are so continuous and systematic as to act as a proxy for location, then the defendant might be amenable to suit under general jurisdiction.

Perkins v. Benguet Consolidated Mining Co.
· Facts:  Stockholder sued Philippine mining company in Ohio, based on that company’s president’s presence and activities there

· When there are sufficient minimum contacts, a state may assert jurisdiction over a defendant even for causes of action arising outside the jurisdiction

· This case illustrates general jurisdiction when the continuous activity of a defendant within the forum may be of such a nature as to subject the defendant to jurisdiction even upon causes of action unrelated to the forum activity
Helicopteros v. Hall

· Facts:  The representatives of several decedents sued Helicol, the owner of a helicopter that crashed in Peru, alleging that Helicol had sufficient contacts with Texas to render it subject to in personam jurisdiction in that state

· Rule:  Personal Jurisdiction may be satisfied by sufficient minimum contacts with the forum state so that the maintenance of the suit does not offend the traditional notions of fair play and substantial justice
· Negotiations and purchasing in the forum state do not constitute continuous and systematic contacts sufficient to satisfy the requirements for general jurisdiction
· However, if the contacts are related to the cause of action, it will be enough for specific jurisdiction.  Problem is, they didn’t ask for specific jurisdiction

Jurisdiction Based upon Power over Property

Harris v. Balk

· Facts:  Balk instituted a suit against Harris in North Carolina for payment of a $180 debt, and Harris claimed that the debt had already been satisfied in a prior proceeding in Maryland. 
· Rule: Courts may assert jurisdiction over debts provided personal jurisdiction over the debtor can be attained

· The situs of a debt travels with a debtor for jurisdiction purposes.  The original situs of the debt is irrelevant
Shaffer v. Heitner
· Facts:  Heitner brought a shareholder’s derivative suit against several officers and directors of Greyhound, a Delaware corporation, gaining in rem jurisdiction by attaching their stock in Greyhound

· Rule:  Minimum contacts must exist in order for in rem jurisdiction to attach
· Since jurisdiction over property involves jurisdiction over a person’s interest in the property, the proper standard is the minimum contacts standard from Shoe
· Since in rem and quasi in rem 1 actions are about a contact in the state and the argument is about the contact, the minimum contacts test will most likely be met

· Does not say anything about reasonableness, therefore you can argue that even if the minimum contacts are the same as in personal jurisdiction, and personal jurisdiction was not allowed, it may be allowed under a quasi in rem 2 action if the reason it wasn’t allowed in the first place was reasonableness
Jurisdiction Based upon Physical Presence

Burnham v. Superior Court

· Facts:  While visiting California for business and vacation, Dennis Burnham was served with process for a divorce proceeding, and Burnham contends that California jurisdiction violates due process

· Rule:  Jurisdiction based on physical presence comports with due process, regardless of the defendant’s contacts with the forum state (Scalia- NO MAJORITY)\
New Bases of Jurisdiction- Internet

· Domain names are a company’s asset

· Internet does not fit with Pennoyer, it is a world without borders

· Purports to be self governing

· Lower courts have developed a set of tests (P. 141-142)

· Zippo test

· Distinction between interactive websites and passive websites

· Even the Zippo test is going to be extinct

· Think of a domain name as property

· Can you assimilate the internet to the International Shoe test

· Quasi in rem jurisdiction- Power of the court to resolve claims that are unrelated to the property

· The property justifies the courts assertion of power

· Court’s power is capped at the value of the property

In Rem or Quasi in Rem I/II

· In rem(authorizes the court to adjudicate claims concerning the property against the world
· the presence of property in a forum alters in personam to in rem
· state has a strong interest, significant contact
· Quasi in rem I(litigate rights to property against specific def (usually minimum contacts okay)
· cause of action must relate to property, strong state interest
· HARRIS V. BALK--Situs of debt is wherever you can find the debtor 
· Quasi in rem II(claim doesn’t relate to property, but property attached to satisfy jurisdiction
· Judgment capped at value of property before Shaffer, not the case anymore
· Need other minimum contacts (Shaffer) because using property to essentially establish in personam
· In Shaffer, statute says the situs of a share of stock is where the company is incorporated.  Suit is filed, quasi in rem II, minimum contacts is needed and not met in this case.  The Defendants had never even been to Delaware, had no contacts with the state except for the share of stock.  Obviously not minimum contacts
WHAT OUGHT TO BE THE RULES GOVENRNING QAUSI IN REM PROCDEEDING? (Usually on exam as small point question)

Minimum Contacts for Quasi In Rem - Shaffer v. Heitner: 

· P was stock holder asserting breach of fiduciary duty against D board members.  Attached stock according to Delaware Statue placing stock of DE corporations in DE and allowing attachment of stock.  Board members from all over and couldn’t all be sued in the same place.  Corporation main place of business outside DE.

· Marshall wrote majority opinion; Minimum Contacts must be found; Jurisdiction based on property is fiction; every dispute involves individual rights

· Courts must have authority to issue judgments as though there was In Personam Jurisdiction

· International Shoe Minimum contacts test required

· Claims to property itself are source of underlying controversy between parties, unusual for State where property located not to have jurisdiction

· Court Held; Delaware Law was unconstitutional, didn’t mention minimum contacts.  Minimum contacts didn’t exist here anyway.  No demonstration of purposeful availment.

· DE didn’t have statute to treat acceptance of a directorship as consent to jurisdiction

· Other states had these statutes, seems they would be upheld

· Brennan Dissent and Concurrence Minimum contacts required, but DE state court could reinterpret the statute to include this fact.  He believes if minimum contacts applied to share holder derivative action contacts satisfied, Directors get privileges from incorporating state

· Stevens Concurrence; Concerned with notice, purchase of stock not enough notice

· Intangible Property

· Debts, stock certificates, Mortgages, Contracts etc.

· Intagible property can be located in many places depending on arbitrary theories.  Each definition has problems

· Ie, Stock can be located, at Company HQ (Nerve center) Where Certificate of stock is (no predictability) Where stock purchased, Where Corporation incorporated

· 1. Conduct Statutory Analysis
· Should have some kind of statute…probably will say can proceed if property is attached at the outset
· 2. Conduct Constitutional analysis
· After Pennoyer, was constitutional as long as we attached at outset
· After Shaffer, court assertions of jurisdiction over property must satisfy the minimum contacts 
· In rem inevitably meets the Shaffer standard.  Quasi I is a strong candidate.  Quasi II more problematic.
· The property itself will often count as a substantial contact between the def and the forum state (is the property alone enough to satisfy Int’l Shoe?)
· Property is the basis for the assertion of power but is unrelated to the cause of action
· Property is a contact, no more, no less
*Note on technology:  count electronic contracts as if real world (email, advertising adapted to forum),

domain name located in state of registration (quasi in rem 1—cause of action related to property, claims directly arise out of domain name, specific jurisdiction exists in that state most likely)  More interactive a site is, the more substantial its contacts are.  Measured by a “Passive-Transactional Spectrum” established in Zippo
Notice
Efficiency, fairness, and interests of the state
· Different then personal jurisdiction notice
· Efficiency concerns
· fairness to litigants
· interest of states to get criminals
· Must give adequate notice
· Must be reasonably calculated for D to actually receive it
· Substitute service (Rule 4(e))
· leave at dwelling
· mail

· Service on out-of-staters
· mail notice
· public official + notice by mail
· newspaper publication
· only if cant reach by other means and supervised by courts
· Corporations
· designated corporate officer, for in state service
· some states allow service on any person associated with corporation
· Rule 4(h)(1)
· Service of Process of Property in Federal Court
· Statutory
· Rule 4(n) (1)
· Piggybacks the state’s assertion of power over property
· In Rem jurisdiction
· Rule 4 (n) (2) 
· Allows seizure of property when assets are found in forum and jurisdiction over the person cannot be obtained
· Quasi in rem 2
· Constitutional requirements for reasonable notice

i. Mullane: Central Bank petitioned for a judicial settlement of a trust and provided notice by publication to everyone in the trust

1. Notice by publication fails to comply with due process where the names and addresses of the parties are known
2. Notice must be reasonably calculated under all the circumstances to apprise interested parties of the pendency of the litigation
a. If they have the address, service has to be supplemented by mail
ii. Green v Linsey

1. Public housing, nailing notice to door insufficient must also use mail even though about apt.
2. Known kids played in hallway and might tear down notices, not reasonably calculated to give actual notice

iii. Dousenberry

1. Incarcerated person did not receive mailed notice.  Guard had signed for it and then records ended

2. As long as the government has a system in place, even if it fails, the notice is ok
a. Concerns this might be applied to soldiers in war zone

iv. Jones v. Flower

1. Arkansas used certified mail to provide notice to tax cheat, knew letter returned, tried again letter returned again.  Tax cheat hadn’t registered new address following the law

2. Court held; Notice insufficient, government knew D hadn’t received notice, and therefore had to do more

a. Court suggested regular mail or opening a phone book, not clear what needs to be done

b. Hershkoff doesn’t like decision, court bent over backwards to give homeowner benefit of doubt, considered bad decision making because distinctions weren’t real
· Focus on 2 Aspects of Service of Process

· Waiver of Service (Rule 4d)
· P. 196-197 of Supplement
· Does not mean waiver of notice

· Means that the formalities of service are dispensed of

· Have to serve a summons and waiver to be signed

· Service of Foreign Defendants or defendants living abroad (Rule 4f)
· P. 209-211
· Designed to make it as easy as possible for American citizens to serve foreign defendants

· Need to keep in mind that in some countries, only the government can effect service

· Must know the countries that look at service of process this way
Roadmap

A. Notice—Was adequate notice given to the D?  Was notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections?  See Mullane v. Central Hanover Bank & Trust Co.  To make this determination, consider the following questions:

1. Adequate Information—Does the notice convey sufficient information to notify the party of how and by when it should respond?


a. Yes. If so, proceed to the next question


b. No. If not, the notice is inadequate

2. Timeliness—Does the notice allow reasonable time to appear?


a. Yes. If so, proceed to the next question


b. No. If not, the notice is inadequate

3. Method—Is the method of giving notice a method that one desirous of actually informing the party might reasonably adopt to achieve actual notice? To answer this, ask “Was the most reasonable means available employed?”

a. No. If there is a better means that is available and reasonably practical, then it should be employed

b. Yes. Where a superior method exists but is too expensive, time consuming, or burdensome, then it need not be employed over more practical methods under Mullane. The notice given to the Defendant was adequate.
Notice Cases
Mullane

· Facts:  Central Hanover Bank and Trust Company petitioned for a judicial settlement of a trust and provided notice by publication to all of the beneficiaries

· Rule:  Notice by publication fails to comply with due process where the names and addresses of the parties are known

· Notice by publication is sufficient in some in rem proceedings, since the notice is typically coupled with seizure of property

· Due process requires that notice be reasonably calculated, under the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to be heard
· Does the notice reasonably convey the required information and does it afford a reasonable time for those interested to make their appearance?

· Notice must be the best notice practicable but individual notice is not always needed

· Different means for different circumstances

· P. 191 Greene
· Have to mail service, not post it on apartment doors

· P. 193 Dusenbery
· Government does not have to act specially to deliver service to inmates, just reasonably

Jones v. Flowers
· The notice was insufficient because the government knew before the tax sale that the delinquent did not receive notice

· They do not say whether first class mail is a necessary follow up, or whether looking up the address in the phone book or internet is a necessary follow up
· Dissent says that the time at which the state sent the notice, it was reasonably calculated
Opportunity to be Heard

· Basically due process test
· Cases deal with deprivation of property rights before person has right to be heard
· Conn v. Doehr - Assault victim wants to attach the property of Doehr, so tried to attach the house, said that doesn’t want Doehr to be judgment proof so DiGiovanni. Three prong test 
· Private interest of person had property seized
· usually quickly if file -> interest
· Risk of erroneous deprivation and relative value of additional procedural safeguard (5 factors from Mitchell)
· Hearing prior to taking (Fuentes) 
· Not very common

· Order issued by judge

· If not issued by judge, it will probably be doomed, i.e. a clerk

· Hearing after taking
· Not sure if it hinges on this
· Whether debtor has to post a bond after the taking to regain possession
· Does the creditor have to post a bond prior to the pre-judgment taking?

· 4 justices in Doehr minority say you always have to

· Public interest
· Interest of taker – how much of showing to show interest in property
· i.e., is an affidavit necessary?

· Does the government have an interest in the taking?
b. Snidach

i. Employer is served and then notice given to employee, but employee only given opportunity after garnishment to contest it

1. Wages are like property, and too important to be taken unless employee is given opportunity to set forth his defenses

ii. Some of the cases are debtor creditor, some are marital disputes with mother trying to enforce child-support judgment

c. Fuentes v. Shevin: P gets stove and stereo which she was paying off repossessed by D. Held: In order to comply with procedural due process, notice and an opportunity to be heard must be provided prior to seizure of any protected property interest.
d. Mitchell v. W.T. Grant:  Installment sale of goods to P.  P fell behind, D testified P had fell behind to judge who issued the order.  D then seized he goods and was being sued.
i. Court upheld the sequestration order
ii. Judge (not clerk) had issued order, there was opportunity for quick hearing, and D had financial interest in the property
e. North Georgia Finishing, Inc. v. Di-Chem, Inc.: D used Georgia statute to garnish wages. Held: In order to comply with procedural due process, attachment by garnishment requires a prior adversarial hearing or certain procedural safeguards.  There was no quick post siezue hearing, no interest in the propert and not a judge issuing the order
B. Opportunity to be Heard—Does the pre-deprivation hearing comport with the constitutional requirements of due process? Apply the three-pronged test of Connecticut v. Doehr
1. Property Interest at Stake—What is the nature of the private interest that will be affected by the deprivation?  This question focuses on what kind of property is at stake—is it a house; a car; vacant land?  So long as the property interest is not so minor as to be insignificant, it will be a protectible interest under the Due Process clause.  Further, property interests that are of vital importance to the D, such as housing or wages, will warrant greater pre-deprivation protections given their connection with the defendant’s basic needs

2. Risk of Erroneous Deprivation—What is the risk that the D will be wrongfully deprived of its property?  The following are considerations that aid in, but are not completely determinative of, the resolution of this issue:

a. Showing—What type of showing does the P have to make?  The more that a P has to show to support his or her claim, the lower the risk of erroneous deprivation

b. Bond—Is there a bond requirement?  A bond requirement will tend to ensure that only Ps with plausible claims will seek the property.  The higher the bond requirement, the more likely the P’s claim is to be non-frivolous, thus reducing the risk of erroneous deprivation

c. Judge—Is the decision made by a judge or a non-judicial court official such as a clerk?  Where a judge is involved in the decision, there is a better chance that the D will not be 
wrongfully deprived of its property
d. Timeliness of Post Taking Hearing—The quicker the post taking hearing occurs, the less likely there is a risk of erroneous deprivation
3. Plaintiff’s Interest—What is the interest of the party seeking the prejudgment remedy and if relevant, any ancillary interest of the government?  Does that party have a pre-existing interest in the property or a speculative interest?  When the P’s interest is less speculative there is less of a chance that the deprivation will be erroneous

*Take all of these factors and analyze them together to determine if the opportunity to be heard comports with constitutional requirements of due process


Fuentes v. Shevin
· Facts:  Fuentes and other debtors challenge the constitutionality of Florida and Pennsylvania statutes allowing seizure of goods covered by an installment sales contract without providing an opportunity for the debtor to be heard prior to seizure

· Rule:  In order to comply with procedural due process, notice and an opportunity to be heard must be provided prior to seizure of any protected property interest

· The case at hand substantially broadens a party’s due process rights, providing an almost universal opportunity to be heard prior to the deprivation of property
· Deprivation of property includes an attachment
Mitchell v. W.T. Grant Co.

· Facts:  W.T. Grant Co., who sold goods to Mitchell on an installment series contract, obtained a writ of sequestration of the goods without providing Mitchell a prior opportunity to be heard

· Rule:  Statutes allowing for attachment or sequestration without a prior adversarial hearing do not violate procedural due process, if procedural safeguards exist
· Supreme Court in this case reaches the opposite holding of Fuentes with regard to the constitutionality of sequestration statutes
North Georgia Finishing, Inc. v. Di-Chem, Inc.
· Facts:  Pursuant to a Georgia garnishment statute, Di-Chem attached the bank account of North Georgia Finishing without providing pre-attachment notice or an opportunity to be heard

· Rule:  In order to comply with procedural due process, attachment by garnishment requires a prior adversarial hearing or certain procedural safeguards
· Reveals that the Mitchell approach probably prevails over the strict Fuentes rule
· Seems to indicate that the statute would be constitutional if it provided Mitchell-like procedural safeguards
Connecticut v. Doehr
· Facts:  DiGiovanni attached Doehr’s property, pursuant to state statute, without prior notice or hearing, and Doehr claimed the attachment violated due process

· Rule:  Where the risk of erroneous attachment and the harm to the aggrieved party outweighs the interests of the party seeking attachment, property cannot be attached without notice and a hearing
Subject Matter Jurisdiction Question 

Note:  If STATE COURT(look at state law, each has a constitution which defines power of courts

Background rule:  state courts always have concurrent authority with the federal courts to hear a federal claim unless congress explicitly ousts the state court of jurisdiction.  (Antitrust can only be heard by federal courts)
Federal courts have proper subject matter jurisdiction over diversity cases involving more than $75,000 (28 § 1332(a)(1)) as well as cases that “arise under” federal law (28 § 1331).
Diversity Jurisdiction

1. Article III gives the federal government the power to hear disputes between citizens of different states.  In order to decide whether or not the federal court has the proper subject matter jurisdiction to hear the case, one must therefore begin by determining the citizenship of all the parties involved.

A corporation is a citizen of any state it is incorporated in as well as the state in which its principal place of business is located. (§ 1332(c)(1)). There are three tests to determine exactly where a corporation’s principal place of business is.
“Nerve center” test
Where the corporation decides what it is going to do.  Usually the headquarters (Good for a large centralized institution like a bank)
“Corporate Activities” test
Place of activity.  Where they do more stuff than anywhere else. (Possibly a smaller corp, maybe the one shareholder operates somewhere)
“Total activity” test
Hybrid of the nerve center and corporate activities test
Considers all the circumstances surrounding a corporation’s business to discern its principal place of business
A non-incorporated organization 

· Old rule consider citizenship of each member—decreases chances of fed forum

· New rule:  1332(c)(10)—any state where it has its principal place of business and the state under whose laws it is organized

A person is a citizen of the state where she is domiciled.

· Domicile is established by

· Presence in the state

· Intent to make that your permanent home

i. Will look at in-state voting, school records, etc.
ii. Mas- Need to show intention to remain

1. Wife’s domicile not necessarily deemed to be that of her husband
· Can only have one domicile and everyone has a domicile

· You retain it until you establish a new one

2.     While the Constitution only requires that there is minimal diversity in a suit (i.e. any defendant must be citizen of a different state than any plaintiff), courts have read 28 U.S.C. § 1332 to mandate complete diversity, so that no plaintiff can be a citizen of the same state as any defendant (Strawbridge).
· Exceptions to complete diversity include class action suits (look at the diversity of the named  parties) and impleader actions

3.     If the court finds that there is complete diversity, it also must find that the amount in question is greater than $75,000 to ensure jurisdiction.  Whatever the plaintiff claims is ok, as long as the claim is made in good faith and it is not proved to a legal certainty that she cannot recover more than $75,000.
· Punitive damages are included, costs and interest are excluded

If the plaintiff does not have a single claim that exceeds the amount in controversy threshold, he can aggregate multiple claims in certain situations to get him over $75,000.
a. Can aggregate if there is one plaintiff vs. one defendant

i. Claims do not have to be related in any way

b. Multiple D v. One P, One D v. Multiple P—look to nature of claim (based on state law)

i. Can aggregate if joint and indivisible
ii. Cannot if separate and distinct
c. With joint claims, use the total value of the claim, regardless of the number of parties

4.     If there is aggregation of claims, it must not be done as a bad faith strategy maneuver
· §1359—parties collusively joined or made—A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.

· How do we determine improper collusion?

· Is assigning done for a legitimate business reason or strategically to create jurisdiction?

· If assignment done ex ante and across the board with respect to all claims(probably not collusive

· Multiple motivations(unsure

· Look to all facts and circumstances

· If assignment neutral with respect to def, should be okay

· What about strategic behavior to AVOID federal jurisdiction?

· On it’s face §1359 applied only to behavior to defeat jurisdiction

· Real party in interest rule (Rose)—scrutinize party line up

· Commercial reason(likely to uphold even if strategic

· Timing of assignment

5.     Even if the federal court has the power to hear a case, the court may use its own discretion to decline the exercise of power, something it does in certain types of cases.

· Important questions of separation of powers 
· Domestic Relations (Ankenbrandt) & Probate Exception(Marshall v. Marshall): Judicially created exceptions to the statute - federal courts will not accept cases even when diversity is present b/c state has a very strong interest & high level of competence in these areas.

Arising Under Jurisdiction

If the court does not have subject matter jurisdiction based on diversity, we must determine if the claim is one that “arises under the Constitution, laws, or treaties of the United States” (Article III, § 2).  Many courts have evaluated exactly what is necessary in order to have a claim that arises under federal law. 
1. We first must determine whether the claims fit within the broad constitutional test for federal question jurisdiction.  
Osborn

· Is there a federal ingredient lurking in the case?
· Look for a federal entity such as a bank, and compare it to the bank which the court reasoned its very creation and the issue of whether it could be sued was clearly a federal question
· Hypothetical existence sufficient, need not be litigated

· Broad test

· Can contain federal and state law issues

· Arising under language in Article III is broad enough to apply if substantial issues of federal law are raised by either party to the case
Bank v. Planters

· It can be a potential issue.  The issue does not have to actually be litigated.
2.     In the case of federal question jurisdiction, the statute that gives federal courts its power, 28 U.S.C. 1331, tracks the language of the Constitution.  A strict reading may lead to the belief that the courts power is as broad as Osborn’s interpretation of the Constitution, but many cases have actually narrowed the statute’s power. 
The first issue to determine is whether or not there is a federal issue on the face of the plaintiff’s well-pleaded complaint (Mottley).  
Mottley
· Is there a federal issue on the face of the well-pleaded complaint?
· Would the plaintiff have to raise the issue in order to prove an element of her claim?
· Look to see if there is a federal claim in the complaint
· Can’t just throw in a federal issue.  It must be an issue that is essential to prove the an element of the claim.
· Not enough to anticipate that a defendant’s defense will raise a federal question

· Mottley excludes from consideration federal issues that arise by way of defense

· Underinclusive, does not provide a federal forum to an important category of cases where a federal issue is important and possibly even the entire issue at trial
Smith

· 2 Readings
· Cuts into and narrows Mottley

· Arising under only to issues that are substantial and appear on the face of the complaint
· This is how most people read it
· Expands and is independent of Mottley
· Is the federal issue a substantial one?
· Significant or of nationwide importance;  Interstate interests?
· Doesn’t need to appear on the well pleaded complaint
· As long as the case “turns on a construction of federal law”

· Corrects the underinclusiveness of Mottley
· Survives through footnote 12 of Merrill Dow
· A narrow reading of Smith requires that the issue is substantial and appears on the face of the complaint, while a broader reading allows issues that are not on the face of the complaint but are nonetheless substantial (Corrects underinclusive nature of Mottley).  

Next, we must determine whether the claim contains an essential federal element (Moore).  Courts have differing views on exactly what it takes to make a federal element essential.  One test requires that Congress intended to provide a federal remedy for the statutory violation (Merrell Dow).  Other courts believe that a federal issue is essential if the issue is substantial.     
· Moore:  Federal law issue has to be SUBSTANTIAL even if it is on the face of the well pleaded complaint
· The KY state tort law merely contained a federal law standard; doesn’t mean there was a substantial issue of federal law
· Even if the issue is on the face of the complaint, if it is not substantial, then the federal court cannot hear it
· Can’t just imbed a federal issue into a claim that really only affects the state
· Merrell Dow:  Did Congress explicitly create a private right of action?
· Needed to prove a state cause of action (negligence) by showing a violation of the substantive standard governing warnings in the federal statute
· A state-law private action, which alleges a violation of a federal statute, “arises under” the laws of the United States only if Congress intended to provide a federal remedy for the statutory violation
· This is how they define substantial claims
· Problem here was that the statute created a substantive right but did not explicitly authorize plaintiffs to sue for violation of that right
· They decided that because Congress had so long to create a federal cause of action and didn’t, they didn’t mean for it to be implied
· Merrell Dow Footnote 12
· Even if it did not intend to confer jurisdiction, if the issue is so substantial, you can bring a case in federal court.  What is the nature of the issue at hand?
· Federal money used?  Federal entity sued?
· Merrell Dow dissent (Brennan):  
· Federal forum should be allowed without a private right of action when concerned about state underenforcing federal norm
· Absence of a private right of action did not mean Congress did not mean to infer jurisdiction
· Historically courts imply private rights of action, Congress did not have to spell it out
· Disagrees with Steven’s reading because the majority is reading a statute that was written with the idea that courts will imply private action
· Empire Healthchoice
· Contrary to Merrill Dow, a private right of action is not dispositive of the question

· It is a factor to be considered

· May effect the courts view of substantiality

· Will effect courts view of distribution of authority between state and federal courts
· Grable:  The lack of a private right of action does not bar you from federal court, despite the holding in Merrell
· The issue is so substantial (a tax system; collecting delinquent taxes) that the issue may be litigated in a federal forum, despite the fact that the statute has no private right of action
· A federal court ought to be able to hear claims recognized under state law that nonetheless turn on substantial questions of federal law
· Faithful to Mottley’s well-pleaded complaint rule because it is something that must be proved in order to win the case
· The cause of action can arise under state law, does not have to be federal
· 3 Part Grable test for jurisdiction

· Does state law claim necessarily raise a federal issue 
· Is the federal issue actually disputed and substantial (Smith)
· Effect more than this one state?  National import?

· Would affording a federal forum disturb any congressionally approved balance of federal and judicial state responsibilities

Protective Jurisdiction

· When Congress confers federal jurisdiction in an instance in which they have legislative jurisdiction, yet have not enacted a substantive rule of decision.
· Congress grants power to the courts to hear any dispute involving an issue that they themselves could have legislated.
Supplemental Jurisdiction 

As none of the claims can be brought in through diversity jurisdiction, and only one claim can be heard by the federal court through federal question jurisdiction, we must look to supplemental jurisdiction to attempt to bring the other claims into federal court.  
Article III, § 2 of the Constitution grants federal courts the power to hear “cases and controversies” that arise out of federal law.  Gibbs has interpreted this to mean that the court has the authority to hear state law claims that arise out of the same nucleus of operative fact as a claim over which the court has original jurisdiction.      

The cases following Gibbs all chip away at its broad interpretation of supplemental jurisdiction.  At first, the courts disallow claims that Congress explicitly state should not be heard by federal courts (Aldinger).  This belief eventually turned into the presumption that supplemental jurisdiction does not exist unless Congress states otherwise (Finley).  Congress passes the statute governing supplemental jurisdiction, 28 U.S.C. § 1367, in response to the courts narrowing of the supplemental jurisdiction doctrine.     
1367(a) codifies Gibbs, so any case that arises out of a common nucleus of operative fact can be heard by the federal court, as long as the other two sections of the statute are satisfied.

1367(b) applies only to diversity cases, and states that the district courts do not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the FRCP.  Furthermore, they do not have supplemental jurisdiction over claims by persons proposed to be joined as plaintiffs under Rule 19 or seeking to intervene as plaintiffs under Rule 24 if such jurisdiction would be inconsistent with the requirements of §1332.
1.  Constitutional Test:  Are the claims part of one case and controversy under Article III?

· Gibbs:  Court has the power to hear cases, not just claims, and therefore may exercise pendant claim jurisdiction if the state law claim is within a “common nucleus of operative fact”
· Two claims (one had 1331 jurisdiction, one did not) which arise out of the same conduct

· Reads Article III, § 2 as far as it goes(judicial economy, convenience, fairness to litigants
· Courts still have discretion and will weigh against factors including whether the state claim predominates, whether it would require the court to decide sensitive or novel issues of state law, and whether the federal issues are resolved early in the case, leaving only a state claim for decision
2.  Statutory test:  28 USC 1367
· 1367(a)—presumption in favor of supplemental jurisdiction unless provided otherwise

· J over all claims that are so related to the claims in the action (common nucleus of operative fact?)

· Form a part of the same case or controversy
· Includes claims that include joinder or intervention of additional parties
· Jursidiction extended to full extent of article 3

· 1367(b)—Anchor claim is diversity jurisdiction

· No jurisdiction over parties who are joined using joinder rules

· 14—third party practice—D counterclaims against P and P brings in a third party saying if P liable to D then 3rd party liable to P

· 19—Joinder of persons needed for just adjudication (indispensable parties)

· 20

· 24

· Exxon v. Allapattah
· If anchor plaintiff wants to sue a defendant and another plaintiff wants to sue the same defendant
· If the anchor plaintiff meets the amount in controversy, it is ok for other plaintiffs who are suing under the common nucleus of operative facts not to meet the requirement

· 1367(c)—district courts may decline to exercise jurisdiction (as recognized in Gibbs) based on the following factors:

· Claim raises a novel of complex issue of state law (so rule not clear)

· The supplemental claim is dominating (court can stop halfway through case)

· DC has dismissed anchor claim over which it has jurisdiction

· In exceptional circumstances there are other reasons

· DC must state circumstances and reasons for declining

· We don’t really know what this means

Timeline
· Gibbs:  Does the statute specifically bar this issue?
· After Gibbs, must look to see if there is a statute that says otherwise

· Aldinger:  (pendant party)

· 1331 jurisdiction because suing to challenge state violations of federal law

· Both claims arose from the common nucleus of operative fact, satisfying Gibbs

· 1983 specifically disallows claims against municipalities

· Here, Congress did say otherwise 

· Explicitly stated its preferences to keep municipalities out of these claims, therefore 
· Owen v. Kroger:  (pendant claim)—cannot add additional D that would destroy diversity
· P v. D1 (diversity), D1 impleads D2, P adds D2 to complaint (no diversity), summary judgment for D1 so only P v. D2

· P may NOT add additional defendants that would destroy diversity (must be able to sue in federal court on day 1)

· Concern:  P will use strategic delay to get the benefit of a federal forum
· SC decides that Congress, having continually reauthorizing §1332 has implicitly said no to these types of situations

· They knew that the courts were requiring complete diversity, so if they didn’t agree with it they would have changed it

· Shift from explicit statement of Congress’ preference in Aldinger, to implicit statement here

Up until this point…TEST:  common nucleus of fact and show no congressional policy opposing the exercise of supplement jurisdiction

Discretionary by judge

· Finley v. United States:  (pendant party)

· P vs. D1 (federal claim) impleads D2 (state claim)

· FTCA statute is written in such a way that it allows claims against the United States

· Scalia reads this as saying that it allows claim only against the United States

· Now statutes must explicitly authorize claims

· Now courts presume there is no supplemental jurisdiction unless Congress states otherwise

After Finley…TEST:  Can only have supplemental jurisdiction if Congress enacts a statute and specifically, affirmatively confers J over additional party or claim

· Congress enacted 1367 as a reaction to the court’s decision in Finley
· What is the justification for exercising pendent jurisdiction?

· Judicial economy

· Convenience

· Fairness to litigants
Removal
1.  Original Jurisdiction- Would the federal district courts have original jurisdiction over the plaintiff’s claims if they were filed in federal court?
· If so, the case may be removable, provided other requirements are met.  Proceed to the next question if the case is a diversity action proceed to Part C.5 if jurisdiction would be based on the presence of a federal question

2.  Diversity Basis- If the claim could have been brought in federal court based only on diversity, is the defendant who is seeking removal a citizen of the state where the case has been brought? (28 U.S.C. §1441(b))
· If not, removal may be possible

3. Time Limit- Have 30 days passed since the defendant received service of the initial pleading setting forth the removable claim or notice of a change in the removability of the case?
· If so, then the defendant has waived the right to remove the case

4.  Defendant Unanimity- Have all the defendants agreed to removal?

· If so, removal will be permissible

5.  Federal Question Basis- If the claim could have been brought in federal court based on federal question jurisdiction, then the claim is removable, provided there is defendant unanimity and the 30 day time limit for removal has not expired.  Check to see whether there are separate and independent non-federal claims that can be removed along with the federal claim.

6.  Motion to remand- If an action has been removed can a party seek to remand the case to state court?  Only if a motion to remand is filed within 30 days of the filing of the notice of removal
Venue
1.  Do all the defendants reside in the same state?

· Identify the residency of each defendant

· Individuals- Residency is equated with citizenship (domicile)

· Corporations- Resident in districts where they are subject to personal jurisdiction.  For multi-district states, resident only in those districts where they would be subject to personal jurisdiction were the district a separate state

· If all defendants reside in the same state, venue is proper in a district where any of the defendant reside
2.  Is there a district where a substantial part of the events or omissions giving rise to the claim took place or where property that is the subject of the action is located?

· Yes.  If so, venue is proper in any such districts

· No.  If not, and venue could not be determined based on the first test, proceed to determine whether venue is possible under the fallback provision

3.  If no proper venue can be identified based on the first two tests, then determine venue with reference to the fallback provisions

· If this is a diversity only case, is there a district where any defendant is subject to personal jurisdiction?  If so, venue is proper in any one of those districts

· If this is not a diversity only case, ask whether there is a district where any defendant can be found?  If so, venue is proper in any one of those districts

Reasor-Hill Corp. v. Harrison

· Facts:  An insecticide-spraying company is suing to collect the debt due for their services from a Missouri land-owner who, in turn, is trying to sue an Arkansas-based insecticide manufacturer for having had his crop ruined by their product

· Rule:  In a suit for injuries to land, Arkansas can take jurisdiction even if the land is situated in another state
· This case takes a “transitory action” approach to venue rather than a “local action” approach
· Local action says that a state court takes jurisdiction over property that is located locally and pass on jurisdiction on property outside the state
· The majority of the courts take this view
Bates v. C & S Adjusters, Inc.

· Facts:  Alleging federal statutory violation, debtor sues a Pennsylvania collection agency in New York court and asserts jurisdiction is proper because their collection notices were forwarded to him in New York.  

· Rule:  Venue is proper in the district in which a debtor resides and to which a collection notice was forwarded.  

Transfer

· District court doesn’t want to hear the case, so they transfer to another district court

· 28 U.S.C. 1404

· Plaintiff has established personal jurisdiction and subject matter and proper venue, but the court can still send it to any district where it might have been brought

· Have to analyze whether they had PJ and SJ and venue there

· Rules of the transferor state will apply

· Plaintiff takes the law of the state with him

· 28 U.S.C. 1406

· Plaintiff has screwed up, court does not have venue at the time the action is filed

· Court can fix this by transferring it, or the court can just dismiss it, and the plaintiff can refile in the right forum

· 28 U.S.C. 1441

· Procedure by which a case gets transferred from state court to federal court

· Called removal

Forum non Conveniens

1.  Adequate alternative Forum

· Is there a forum outside the federal system that is available for the prosecution of the plaintiff’s claim?  If no adequate forum exists, a dismissal for forum non conveniens is not proper. (Gulf Oil Corp. v. Gilbert)

· Will the plaintiff face less favorable law in the alternate forum?  If so, that is no impediment to recognition of the forum as a viable alternative.  (Piper)
· Are the doors to the courts virtually closed to the plaintiff for some reason, preventing the ability to seek relief in the alternate venue?  If so, then the alternate venue might not qualify as an adequate available alternative

2.  Public and Private Interests

· Do public and private interests weigh in favor of having the case heard in the alternate forum?

· Private interest factors

· Location of the events giving rise to the case

· Ability to implead other parties in the court

· Ease and cost of access to sources of proof, which depends on the location of relevant witnesses and documentary evidence

· Enforceability of a judgment if one is obtained

· Public interest factors (Factors affecting the gov and community of the alt. forum)

· Whether the dispute involves local people or events

· Whether the disputes is likely to be decided under the local law of the forum

· Have jurisdiction and venue, but there is a more convenient forum that is a better place to hear the case

· Federal court is declining jurisdiction to hear the case

· Piper

· Applies factors from Gulf Oil 

· Has the lower court abused its discretion

· Did they fail to consider something they were obligated to consider or consider something that they were barred from considering

· Generally, plaintiff’s choice is given significant weight

· Balanced out by the fact that he was a foreign citizen in this case

· Defendant can counter by showing they have another forum available

· Balance private factors against public factors (interests of the court and the state)

· Interests in litigating in the forum, defendant’s interest in not litigating in the form, where are the witnesses, evidence

· What does the public care about the case, look at whether you will be applying different law to different claims, creating a mess

· Interests of the other possible forum
· The fact of a substantive law being less favorable to plaintiffs in an alternative forum should not be given conclusive or even substantial weight in applying the doctrine of forum non conveniens

· If the court dismisses on FNC, might force the defendant to stipulate to certain things such as SMJ and PJ

· U.S. says we don’t want jurisdiction but you have to obey these rules

· They may claim they are not bound by it

· Globalization and MNC’s make this bigger for corporate defendant’s to get out of U.S. forum

· Plaintiff’s front load complaints about why this forum is convenient for the defendant

·  Watch out for:

· If you have a foreign plaintiff, chances are there is a forum non question

· If you have a complaint dealing with human rights, might be forum non question

· If you have a globalization question, might be a forum non issue
Erie Question

1. Determine if there is a Federal Rule or statute that is on point
2. TEST 1:  Diversity case when a state law conflicts with a federal law that is not a Federal Rule of Civil Procedure or Federal Statute (FRCP):  Look to Rules of Decision Act, and determine whether to apply the law of the states.

a. Erie:  

i. Categorical rule against applying federal statutory or general common law.  

ii. Emphasis on “equal protection” and federalism.

iii. Broadest view- If state law applies, the court should apply it

b. Guaranty Trust:  

i. Should they apply a state law that looks procedural

ii. Outcome-determinative test:  Ex ante examination of whether the state law or rule will affect the court’s decision.

1. If the state law is outcome determinative, then you should apply it

a. Many if not all procedural rules have this effect

iii. Policy:  Given principles of federalism underlying Erie—that federal courts should respect the decisions of the states—federal courts ought to produce the same results as in state courts.

c. Byrd:

i. Test

1. Apply state rule if it is bound up in rights and obligations of the party.

2. If a state law is merely a form or mode of enforcing a right or obligation 

a. Apply it if it affects the outcome of the case

i. Reciting Guaranty Trust

b. Unless there are principles essential and integral to the federal system that warrant applying federal law 

ii. Emphasizes supremacy of federal system and fairness implicit in Article III procedures.
OR

d. Gasperini
i. Harmonize the substantive component of the state law with the federal law

ii. The substantive standard is to be applied procedurally in a way that respects the federal interest. 
iii. She creates a rule through limited federal common law authority. To create rules for the courts, courts use common law lawmaking authority to elaborate on procedural rules in order to do justice in a case. 
3. TEST 2:   Diversity case where Federal Rule of Civil Procedure or Federal Procedural Statute conflicts with state law:  Look to Rules Enabling Act.

4. Determine if the Federal Rule conflicts with the state rule

a. Under Walker, we look at the rules narrowly in order to avoid a conflict and try to apply them both
i. If a conflict is avoided, then you can simply apply the state rule because no federal law requires it to do otherwise

ii. They can coexist side by side
b. Footnote 10 in Walker takes the opposite approach.  It says that you should not narrow the scope of the rules in order to avoid conflict
5. Is the procedural rule valid under the Constitution and § 2072 (Rules Enabling Act)?
a. The Rules Enabling Act gives courts the power to make their own procedural rules

a. §2072(a) and the “Really regulates procedure test” (Sibbach)
i. Harlan’s concurrence in Hanna defines procedural rules as those that regulate things that happen in the courthouse
ii. Hanna creates the presumption that all federal rules are procedural per se
1. Courts don’t want to find the Supreme Court’s reading of 2072 invalid because they and Congress worked to pass the FRCP
2. Does the federal rule “abridge, enlarge, or modify a state-created substantive right” § 2072(b)
a. Analyze the federal rule to see if it is procedural or substantive
i. Outcome-determinative test from Guaranty
1. If substantially different results will arise from the application of each rule, then it is no good
2. Look from an ex-ante perspective because most if not all procedural rules are outcome-determinative if you look at them ex-post.
ii. Hanna tells us to apply it to view it in light of the twin aims of Erie (Modified outcome-determinative test)
1. Prevent forum shopping

2. Prevent inequitable administration of justice
· Would application of the federal standard result in “substantial” variations between outcomes in state and federal court?

iii. Harlan’s concurrence in Hanna says that Erie was about more than just the twin aims and that we should look to see if the state law affects primary behavior in the real world
iv. Brennan’s test in Byrd
1. The state rule is substantive if it is bound up in the rights and obligations of the parties
i. If you can’t think of enforcing the right without this rule, it is bound up.

ii. Furthers some substantive state policy?
2. Procedural if it is merely a form and mode of enforcement
b. If the state rule is procedural, apply the federal rule
c. If the state rule is substantive, apply the state rule

i. Unless a strong federal interest will be affected (Byrd)

1. i.e. right to a jury trial
3. Instead of applying the Hanna test to choose one rule over the other, we could follow the approach taken in Gasperini
a. Harmonize the substantive component of the state law with the federal procedural rule
b. The substantive standard is to be applied procedurally in a way that respects the federal interest. 
c. She creates a rule through limited federal common law authority. To create rules for the courts, courts use common law lawmaking authority to elaborate on procedural rules in order to do justice in a case. 

4. Conclude that the Erie analysis is only done for courts sitting in diversity (§1332)

a. If it is “Arising under” jurisdiction (§1331), apply federal law

b. Not sure for protective jurisdiction, so an Erie analysis might be used

Once decided, if state law is to apply, which state law do we apply?
· If state law (statute or highest court of state decision) on point, go with that

· Do research and look for cases, apply the rule set forth

· If not, Court can certify to state’s highest court (45/50 state).  Note that only 36/45 certification allowing states allow certification from district court

· Allows federal court to approach the state court with a question about a complicated state law issue to get clarification

· This is a highly probative suggested analysis, but fed court is not required to follow.

· Federal court can abstain—not hear the case

· Ex:   domestic relations (divorce)

· This is really a dismissal

· Stay of proceedings

· Ask the state to give an interpretation of its laws

· The litigant has to file a case in state court to answer a question

· Case remains in fed court in the meantime and goes back once answer

Federal Rules:

· FRCP 3: Commencement of Action

· FRCP 4: Service

· 4d- Waiver of service

· 4e – Service upon individuals in the US

· 4f- Service upon foreigners

· 4h- Service upon Corporations

· FRCP 7: Pleadings Allowed

· FRCP 8: General Rules of Pleading
· 8a- Claims

· 8b- Defenses

· 8c- Affirmative defenses

· 8d- Effect of failure to deny

· 8f- Pleading to be concise, direct

· FRCP 9: Pleading Special Matters

· 9b:  In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity
· FRCP 11: Signing of Pleadings, motions; Sanctions
· 11a- Signature
· 11b- Representations to court

· 11c- Sanctions

· 11d- Inapplicability to Discovery

· FRCP 12(b)(6): Motion to dismiss
· For failure of the pleading to state a claim upon which relief can be granted

· FRCP 12(e): Motion for more definite statement
· If a pleading is so vague or ambiguous that a party cannot reaosonably be required to frame a responsive pleading

· FRCP 15(a): Amended Pleadings
· Party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed on the trial calendar, the party may so amend it at any time within 20 days after it is served
· FRCP 26: Discovery
· 26a: Required disclosures

· 26b: Discovery scope and limits
· 26d: Timing of discovery

· 26f: Conference of parties

· FRCP 27: Depositions
· At least 20 days before the hearing date, the petitioner must serve each expected adverse party with a copy of the petition and a notice of the time and place of the hearing

· FRCP 56: Summary Judgment
Erie Cases
Swift v. Tyson

· Federal courts sitting in diversity must apply state statutory law, but not common law

· Law is not absolute, the judges have the power to decide the correct law

· Story interpreted the RDA’s “laws of the several states” to mean substantive and not common law
Erie R. Co v. Tompkins
· Facts:  Tompkins, a pedestrian who was injured when a bar protruding from an Erie Railroad car struck him, sued in federal court and alleged that federal common law should govern the action

· Rule:  Federal courts are required to apply the substantive common law of the state in which they sit
· Swift failed to achieve the gradual accumulation of “general common law”

· Grave inequity because out of state residents could choose a different rule than in state residents

· Story’s interpretation of the RDA was unconstitutional because it authorized federal judges to make law in areas in which the federal government has no delegated powers
Guaranty Trust Co. v. York

· Facts:  York sued Guaranty Trust Co. in federal district court in order to avoid an application of a state statute of limitations, which would have barred the case in state court
· Rule:  A federal court with diversity jurisdiction must apply state procedural rules, such as statute of limitations, if those rules have a substantial effect on the outcome of the litigation
· Outcome-determinative test applied in order to prevent diverse parties from gaining unfair advantages simply because the can choose federal court
· Uniformity of outcomes in state and federal court was more important than following a separate following rule, even though the rule was Constitutional 
· Congress has the power to establish lower courts and to make laws “necessary and proper” for exercising that power (Article I, § 8).
Byrd v. Blue Ridge Rural Electric Cooperative, Inc.
· Facts:  Byrd sued Blue Ridge for negligence, and a factual determination of the status of Byrd’s employment was required in order to determine the appropriate forum.  
· State law said the question should be decided by the judge, federal law said the jury
· Rule:  Federal courts may apply federal rules, even if state rules are outcome-determinative, if federal policy in enacting the rules outweighs state policy
· Rather then just applying the outcome-determinative test, in deciding whether to follow state law in matters of “form and mode.” the court should use a balancing test, weighing the state policies behind the rule against countervailing federal policies
Hanna v. Plumer
· Facts:  Hanna sued in Massachusetts district court for negligence following an auto accident, using a substituted service of process rather than in-hand service as required by Massachusetts statute
· Hanna Part I:  Modified outcome-determinative test
· Whether a uncodified federal judicial practice (not FRCP) is outcome determinative must be viewed in light of the twin aims of Erie

· Prevent forum shopping

· Prevent the inequitable administration of the laws
· Found where using the federal approach instead of the state rule would open up a significant difference in litigation opportunity, viewed prospectively.
· If applying the federal practice would not lead to these two problems, then apply it

· Hanna Part II:  Test for FRCP
· Rule:  Federal rules of civil procedure within the scope of the Rules Enabling Act control over state outcome-determinative rules.
· The Constitution gave Congress the power to make rules governing the practice and pleading in federal courts (Article III and the Necessary and Proper Clause)

· They have the authority to promulgate any rule that is “arguably procedural”

· REA (28 U.S.C. § 2072) granted the Supreme Court the authority to prescribe rules of procedure for federal district courts
· The rules are valid as long as they do not abridge, enlarge or modify any substantive right (§ 2072(b))

· The Federal Rule will have to have a substantial impact on a state policy unrelated to litigation to be declared invalid under the second paragraph of the REA
· Seldom the case

Walker v. Armco Steel Co.

· Facts:  A carpenter injured by an alleged faulty nail brought suit in federal court within two years of the injury, but he failed to serve process within the time period required by Oklahoma statute

· Rule:  Federal rules should not be construed broadly so as to place them in direct conflict with state rules, which would require a federal court to apply the federal rule
· Look at the rules narrowly to avoid conflict and apply them both
· Footnote 10:  Refuses to narrow the scope of the rules to avoid conflict
Gasperini v. Center of Humanities

· Facts:  A federal court applied a state law standard in reviewing in reviewing whether a jury’s verdict was excessive, despite the contrary mandate of the Seventh Amendment

· Rule:  A state statute governing reexamination of jury awards can be given effect by federal appellate courts without violating the 7th Amendment’s reexamination clause.
Federal Common Law

Boyle v. United Technologies Corp.

· Facts:  Boyle sued United Technologies Corp,, a government contractor, for design defects in a helicopter that crashed, resulting in his son’s death

· Rule:  When federal interests significantly conflict with state law liability, federal law preempts state law

· Scalia is arguing that in the absence of a federal statute, legal issues “so committed by the Constitution and the laws of the United States to federal control” are governed by federal common law, which preempts the application of state law
· Wants the government contractors to be immune from liability because doing so allows the government to sign them to cheaper contracts
· Brennan’s Dissent states that Erie determined that there is no such thing a federal general common law and federal courts do not have the authority to make substantive law.  
· When is it appropriate for a federal court to create a rule of decision or to create a procedure that Congress itself has not established?

· Meltzer- P. 425

· Enclave theory

· Federal court has power to create federal common law, whether substantive or procedural in any enclave in which there is a significant federal interest

· Federal judicial power to create common law is narrower than Congress’ power to create regular law

· Congress is bound by Article I, Section VIII

· Court is bound by a narrower subset of this article that is defined by significant federal interests

· Examples:

· Breyer’s dissent in Empire Healthchoice is based on the view that federal common law ought to govern federal fiscal relations

· International Law- For example human rights depends on the federal court’s ability to derive federal common law from international customary law

· Field- P. 427

· Coextensive theory

· Broadest view of federal common law

· Court’s power to establish substantive or federal rules is limited only by the Constitution or statute

· Power to create federal common law is potentially as great as Congress’ power to create regular law, unless Congress ousts the court’s authority through a statute

· Examples:

· Justice’s opinion in Osborn
· If you are to take checks and balances seriously, power of the court must be as great as power of Congress

· Yet Congress establishes the courts, so they can limit the court’s authority to a point

· Kramer- P. 427

· Statutory theory

· Most constrained view of federal common law

· Looks to statues at the triggering point for federal common law

· Court’s power to create federal common law is potentially broad even though there is a formal constraint

· §1331 and §1332 gives power to courts

Pleading

1. State the claim and determine the elements of the claim
2. In order to determine whether the complaint should be dismissed, you must first allocate the elements of the Title to the parties.  The general baseline rule is to allocate any elements not in the enacting clause to the defendant.

a. If in the enacting clause, probably plaintiff

i. If outside, it is probably an affirmative defense

b. If negative, should be given to the defendant to make positive

c. Who has the information?

d. Essential to the plaintiff’s argument?

e. Not probable =  plaintiff

i. Is the element consistent with our view of the world?

f. Policy issues
i. If you want the claims to get into court, make the plaintiff plead less

g. Plaintiff always has the burden of pleading intent given it is an essential element of the claim
3. A 12(b)(6) motion can only be granted if it appears to a legal certainty that the plaintiff can prove no set of facts in support of his claim that would entitle him to relief.  

a. While this may seem like a uniform standard, different judges handle these motions differently

i. Some judges refuse to help parties out due to the adversarial nature of trials (Case)
ii. Others will infer elements in a poorly worded complaint in order to deem it sufficient (American Nurses)

iii. Furthermore, Rule 8(f) says that “all pleadings shall be so construed as to do substantial justice”

b. Factually sufficient?

i. If factually insufficient, but the facts are there

1.  Judge could issue a 15(a) conditional dismissal with leave to amend the facts

2. 12(e) motion for a more definite statement

ii. If the P can’t possibly plead enough facts to make it sufficient?

1. If no(just not a valid claim=  Grant the 12(b)(6) motion
c. Legally sufficient?

i. Assuming all the facts are true, will the claim still not be supported by law?

1. If no, then the case should be dismissed

d. Options for insufficient claims
i. 15(a)- Conditional dismissal with leave to amend the facts
ii. 12(e)- Cure vagueness that keeps the defendant from answering
1. Is it fair to amend?  How many changes will the defense have to make?

iii. Dismiss by granting the 12(b)(6) motion

4. Can there be any Rule 11 sanctions?

a. To best of person’s knowledge, information and belief, was this claim formed after an inquiry reasonable under the circumstances?
b. Applies to EVERY paper filed EXCEPT discovery documents
c. Has there been a violaion of Rule 11?
i. Did the attorney signing the filing conduct a reasonable pre-filing inquiry?
ii. Has the filing been made for an improper purpose, such as harassment, delay, or to increase costs?
iii. Are the legal contentions made in the filing supported by the law or by a nonfrivolous argument for the “extension, modification, or reversal of existing law”?
1. Novel arguments must be made in good faith
iv. Do the factual allegation or denials have (or are likely to have) evidentiary support?
d. Given a violation, can the court impose sanctions?
i. Have 21 days passed since the motion was served on the adverse party?
1. If so, has the adverse party withdrawn the challenged filing?
a. Some courts have imposed sanctions even if the offending part was removed, demonstrating the court still retains common law power above and beyond Rule 11
ii. Has the court directed the attorney to show cause why it has not violated Rule 11(b)?  If so and if the court finds that Rule 11 has been violated, it may enter sanctions

· According to Rule 7(a), there are three kinds of pleadings

· Complaint

· Put your claims before the court

· Answer

· Defendant answers

· Reply

· Plaintiff replies to the answer
· Traditional role of pleadings

· Notify the other parties of the claim

· Set out factual allegations

· Narrow the issue

· FRCP have procedures that do all of these things, not all functions given to the complaint

· Only notice and disclosure of evidence

What does it mean to have a legally and factually sufficient claim?

· Complaint- A statement of facts which if proved by the plaintiff to be true, entitles plaintiff to relief, under the substantive law, unless the defendant can interpose a defense that would absolve him or her of liability
· If your complaint is not legally and factually sufficient, the court may give you a chance to amend your complaint

· If it is still insufficient, it will not survive a 12(b)(6) motion

· Know the difference between a pleading and a motion

· Pleading sets forth the statement of facts

· Motion attacks the form or sufficiency of legal documents that are before the court
· What you have to say in your complaint depends on your burden of allegation

· Courts follow certain rules in allocating elements

· Statutes

· Rule 8(a)
· A pleading must contain

· Short and plain statement of the grounds upon which the court’s jurisdiction depends, unless the court already has jurisdiction

· A short and plain statement of the claim showing that the pleader is entitled to relief

· A demand for judgment for the relief the pleader seeks

· 8(b)
· Party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies
· If a party is without knowledge or lacks sufficient information, the party can state so and it counts as a denial

· 8(c)- Affirmative defenses
· Defendant has the burden of raising these defenses, no matter what the claim is

· 8(d)

· Averments in a pleading to which a responsive pleading is required, other than those as to the amount of damage, are admitted when not denied in the responsive pleading

· 8(e)

· Each averment of a pleading shall be simple, concise, and direct.  No technical forms of pleading or motions are required

· 8(f)

· All pleadings shall be so construed as to do substantial justice
Schaffer v. Weast

· Parents can challenge whether or not disabled child is getting proper treatment at school through an IEP

· Who has the burden?

· Parents argue the school had the burden of alleging and persuading the inadequacy of the plan

· Relied on the school’s access to information

· They are in contact with the psychiatrist, know the budget

· Court rejects this argument

· Sufficiency of the plan goes to the heart of plaintiff’s case and is an essential element, so plaintiff has the burden

· Court refuses to realign at trial

· Dissent:

· Policy dictates that the school should have the burden

· Fraud

· How do you know the particulars of fraud if you are the plaintiff?

· If we truly want to provide remedies for fraud, the burden of allegation shouldn’t be on plaintiff, bur rather on defendant

· Rule 9- Particularity goes way beyond the factual basis under Rule 8

· Fraud is a disfavored cause of action

· Defendants lie, plaintiffs lie

· Incredibly easy to allege discrimination or fraud without any facts

· Societal view is the mere allegation tars the defendant

· Rule 9 attempts to strike a balance

· May say we have too disfavored the cause of action of fraud so it does not serve its purpose

Case

· Wrongful termination, tortuous interference with ability to contract, and  interference with civil rights

· First two were thrown out, and the plaintiff didn’t state the facts of the third

· If the plaintiff doesn’t state the facts and the law, the court isn’t going to go searching for it

· If you don’t allege a fact that you have the burden for, the court will assume that it does not exist

American Nurses

· Unlawful to fire, or refuse to hire based on gender

· They argue there are two claims of discrimination

· Intentional discrimination (Title VII)

· Comparable work claim

· Defendant challenges on a 12(b)(6) motion because Title VII says nothing about comparable work

· They argue you have made a legally deficient claim

· If you brought all those facts and they were all true, you would still lose

· Appellate court turns it back because they say there may a claim based on intentional discrimination

· If you have any valid claim in the context of your complaint, a 12(b)(6) motion will not get the case dismissed

· They may dismiss individual claims

· Rule 12(e) is a cheap mechanism to file for a more definite statement of the case
· Show that the pleading is so vague or ambiguous that defendant cannot reasonably be required to frame a responsive pleading
Case Management

· Rule 16 is the motor in litigation practice

· From the time you file your complaint to the time the judgment is signed, everything comes under Rule 16

· Pretrial orders supersede the pleadings, so the Rule 16 documents become the ruling documents
· Judge’s power under Rule 16 in practice is beyond review

· Limits in what the judge could do in terms of categories, but the application is largely outside discretion

TIMELINE

· DAY 1—file complaint

· DAY 99

· Rule 26(f)—discovery conference
· Parties must confer to discuss discovery and develop a discovery plan

· DAY 113—submit written discovery plan (setting out depositions, interrogatories, requests to produce)

· 14 days after discovery conference

· DAY 120

· Rule 16(b)—scheduling order—DC has an obligation to schedule a discovery order as soon as practical, can’t be later than 120 days after service of complaint

· Can be modified by showing of good cause, to prevent manifest injustice, will rarely change

Final Pre-trial Conferences

· 16(d)—Topics at conference
· Formulation and simplification of issues, including the elimination of frivolous claims or defenses

· The necessity or desirability of amendments to pleading

· Might amend if learned additional facts through discovery (to strengthen or weaken claims)

· Court might direct you to amend pleadings and then at the end of discovery judge will put together pretrial order which supersedes pleadings
· Appropriateness and timing of summary judgment under Rule 56

· Too many meritorious cases dismissed before trial1993 amendment:  strengthened the judges rule in the litigation process

· Purpose:

· simplify issues

· make sure nothing frivolous

· make sure amendments to pleading have been made and pleadings are sufficient

· evidentiary issues

· ID of witnesses, experts

· Power to look at summary judgment motions

· 16(d):  final pretrial conference
· 16(e):  Judge must produce pretrial order

· 16(f):  Judge can impose sanctions on parties and attorneys if you don’t meet these deadlines

Role of the judge
· Refer cases to magistrate judges(appointed by article 3, not tenured, not nominated by president) for settlement purposed

· Or refer case to master (judicial officer appointed by the court who gets fees for his work from the parties)

· Establish reasonable time to present evidence and other things to ensure a speedy trial

Is it manifest injustice to refuse to allow P to amend pre-trial order?

· Fair play

· Outcome determinative (if changes outcome, would be manifest injustice)

What if P has changed the theory of the case?  Can courts impose sanctions for violation of rule?

· Yes, if extreme inconvenience to litigants (unfair to P, inconvenient to D)

· Can be monetary

· Can order parties to ADR (mediation—party driven decision making)

Velez v. Awning Windows, Inc.

· Facts:  Velez was granted partial summary judgment after the court refused to consider an untimely response to the plaintiff’s motion, despite several warnings that no further extensions would be granted
· Defendant lost his case because his lawyer had poor time management skills, so what is his recourse?

· Have to bring a malpractice action

· Not clear defendant would win the case, it was a he said, she said case

· Malpractice suits are inadequate for this purpose
· Limits on Rule 16

· Amount judge can delegate to his law clerk

· Can’t send a law clerk to oversee a settlement

· Do you want a judge to be there during a settlement?

· May be information that you don’t want him to know if it is not settled

· Judge may get a sense that one party may be willing to settle, which may influence his decision

· Pretrial order supersedes the pleadings

· Sets out theories of the case, order of the witnesses and evidence to be used, the facts, etc.

· Even before 1983, the pretrial order was very difficult to get amended

· What is the standard that a party has to show in order to amend a pretrial order
· Rule 16(e)
· Can only be changed to correct manifest injustice

· Clearly the party has to lose, but they may have to say that a bad practice is established as well

· Rule 16(a)

· Can be changed for a good cause

· Your chance of winning reversal on appeal under either standard is very slim

Payne v. S.S. Nabob

· Facts:  Payne, injured during the loading of a ship, attempted to deviate from his pretrial memoranda by introducing new allegations and witnesses at trial

· Rule: Parties may be bound by pretrial memoranda, even in the absence of a formal pretrial order.

· Hypo:  Should a witness who is not on a pretrial order be allowed to testify if she was just found?

· No

· Irrelevant and no manifest injustice, what really is important is what the doctor knew at the date, not what this expert wrote

· Yes

· Everyone may have known that the practice was outdated, they just didn’t know that the witness existed

· If she’s not allowed to testify, there is manifest injustice

· Pretrial order is ambiguous.  It seems to suggest either that defendant negligently preformed this procedure or defendant was negligent in performing the procedure (because it was outdated)

· The way in which you frame your pretrial order will matter in every ruling in the case

· If plaintiff can change a pretrial order, then defendant gets the same opportunity
Nick v. Morgan’s Foods, Inc.,

· Judge ordered them to ADR.  They met but one of the parties made a bad faith effort but not sending anyone to negotiate.  Judge gave them sanctions.  They appealed and the judge gave them more sanctions for filing a frivolous motion

· Rule:  Sanctions are designed to control litigation and preserve the integrity of the judicial process and lie within the sound discretion of the court.

Discovery

Is the material requested discoverable under the Federal Rules?

1. Is the material relevant to a claim or defense of any party in the action?  The material need not be admissible at trial

a. Must make a specific request to the court in order to get material relevant to the subject matter and not simply to the claim or defense

b. Courts are working out the difference between what is relevant to the subject matter and the claims

i. Intent of the law was to narrow the scope of discovery

ii. Some say that relevant to the claim or defense means information that is logically related to the elements of the claim or defense

1. Too hard of a definition

c. What is relevant to the claim or defense?

i. Information must be logically connected to the claim or defense
1. Similar to personal jurisdiction question of how do you know when defendants conduct with a forum arises out of or is related to the claim

2. Is the material protected from discovery by the attorney-client privilege?
a. Does the material pertain to a communication?

b. Did the communication occur in confidence exclusive of any third parties not party to the privileged relationship?

c. Was the communication between an attorney acting as such and her client?

d. Was the communication for the purpose of giving or seeking legal advice?

e. Was the privilege waived by disclosure of the communication to third parties outside of the privileged relationship?

3. Is the material protected from discovery by the work-product doctrine?
a. Legal thoughts- Does the material contain the mental impressions, conclusions, opinions, or legal theories of a representative to the party?
b. Trial preparation- Were the materials prepared in anticipation of litigation?

c. Preparer of Material- Was the material prepared by or for the party receiving the request or by or for that party’s representative?

d. Substantial need- Can the party requesting the material demonstrate that they have a substantial need for the materials to prepare their case?

e. Other means- Can the party requesting the material demonstrate that they are unable without undue hardship to obtain the substantial equivalent of the materials by some other means?
· Idea now is that you will have notice pleading (thin requirements), you let the plaintiff get to discovery

· May think this increases costs considerably

· If you dismiss cases at the get go, then discovery is a cost

· Yet, it may bring about settlements, because the parties recognize the weak issues that can be settled on

· Philosophy and rules of discovery have changed in the last five years

· Easy access to information used to be a big point for American courts

· Discovery was blamed for generating litigation where claims didn’t exist, generating costs, which led to a big change in discovery practice and attitudes towards it

· More sanctions imposed on parties for discovery violations

Rule 27—depositions before action or pending appeal 

· Cannot be used to fulfill Rule 11 obligation (In re Ford)

· Allows pre-filing depositions only to perpetuate testimony (where a witness is going to die or be unavailable)

· Without pre-filing discovery possible that P won’t file suit

· Have to conduct own investigation

Should federal rules be able to authorize pre-filing investigation?

· Costs:  another opportunity for harassment

· Benefits:  some claims that wouldn’t be filed would be filed or vice versa

Rule 26(a)—mandatory disclosure
· After filing a complaint, parties must automatically exchange certain basic information 

· Names and contact info of each individual likely to have discoverable information that the disclosing party may use to support claims or defenses unless solely for impeachment (non expert witnesses)

· Documents (data compilations and tangible things)

· Problem:  get rid of documents in usually course of business

· Names of expert witnesses

· How helpful is this?

· can keep things merely relevant to subject matter out

· only things relevant to claims and defenses in the case is mandatory (WWF, Cummings)—very narrow reading

· Policy rationale:  clear trial, orderly presentation of evidence, encourages settlement

In re Petition of Sheila Roberts Ford

· Facts:  Ford sought leave to depose a county sheriff to determine the identity of proper defendants in an unfilled lawsuit
· Rule:  Pre-complaint discovery may not be used to gather the evidentiary support necessary to file a verified complaint

· Rule 27 is only used to “perpetuate testimony regarding any matter that may be cognizable in any court of the United States by filing a verified petition.”  It can’t be used to fulfill a Rule 11 obligation
Cummings v. General Motors Corp.

· Facts:  Cummings was injured in an automobile accident allegedly due to a design defect in the seatbelt mechanism and passenger seat of the vehicle in which she was riding
· Rule:  Under FRCP 26(a), a party must automatically disclose all documents and tangible evidence on which it intends to rely at trial
· If the defendant wasn’t going to use the information, then they didn’t have an obligation to disclose it

· Plaintiff’s lawyers made the mistake of not making a discovery request

· Cant be lulled into thinking that mandatory disclosure solves all your information gathering problems

· What can you discover?

· Biggest limitation on what you can discover is the concept of relevance
· Any information not privileged relevant to the subject matter of the litigation whether or not admissible at trial

· Now you are limited to discovery materials relevant to the claim or defense of the party

· Must make a specific request to the court in order to get material relevant to the subject matter and not simply to the claim or defense

· Courts are working out the difference between what is relevant to the subject matter and the claims

· Intent of the law was to narrow the scope of discovery

· Some say that relevant to the claim or defense means information that is logically related to the elements of the claim or defense

· Too hard of a definition

· What is relevant to the claim or defense?

· Information must be logically connected to the claim or defense
· Similar to personal jurisdiction question of how do you know when defendants conduct with a forum arises out of or is related to the claim

· Most parties seem to cast their request in terms of the narrower rule and very quickly make their good cause request

· What documents are not admissible?

· Hearsay

· Anything that you did not personally observe or hear
· We cant cross examine the actual observer or listener

· Privilege

· Spousal, psychiatrist

· Blocks information that is clearly relevant because some other social value is at stake

· Work product protection

· Protects anything a lawyer does in preparation for a trial

· Don’t allow other parties or lawyers to free ride off your efforts

· You can get material even if the information you seek is not admissible, as long as it will lead to information that will be admissible

· Proportionality

· How does the court know whether a particular party is engaging in extravagant discovery?
· Under the discovery rules and under Rule 16, judge now plays a significant supervisory role
  How can you get voluntary exchange of information?

· Rule 30—Deposition (of any person, including party)  (last, to fill the gaps, go back to interrogatories if you need to clarify)
· Like a mini trial, have a court reported who transcribes testimony, questions orally posed

· Can make objections—will often stip to allow this

· Lasts for 7 hours and usually only one day (special approval for longer)

· Sanctions if party is frustrating deposition

· Rule 33—Interrogatories  (this should probably be second)
· Only proper to parties, asked by counsel

· Can be used to discover other side’s legal theory—might want to ask for this first so you now how to then proceed with and tailor discovery, know who you want to ask 

· Inefficient way to get information, better to ask for documents

· Can’t ask more than 25 questions (including sub parts)

· Rule 34—Document Production (3rd?)
· Discovery device that allows you to ask the other side to identify and produce documents and other material things relevant to case

· Hardware, software, company’s filing system, inventory system

· Rule 35—Physical or Mental Examination
· Court order needed, limited to parties or person under the legal control of a party
· Rule 36—Request for admission***  (this should probably be first)
· Asking the other party for a statement that takes some fact out of the issue

· Admit to certain facts so you don’t have to prove it in trial (other party will just admit to it if it will be proved anyway)

· Can use to authenticate documents

· Can be asking for legal theory but framing as admissions rather than open ended question

Ordering:  request for admissions (easy, inexpensive), interrogatories, document production, deposition, interrogatories

How does the court supervise?

· Rule 16— Parties are now required to come to pretrial meetings, and both parties have to lay out their concerns before the judge

· It is because of Rule 16 conferences that the judge can be sure he is getting a fuller sense of discovery, which means they will be more likely to become more involved and impose sanctions
· Rule 26(f)—discovery conference to develop discovery plan
· Rule 11—pre-filing investigation—very serious, must meet obligations in good faith, many opportunities for sanctions that can be awarded (Doesn’t apply to discovery)
· Rule 37-  Provides a set of sanctions, which can be severe
· Court can cut off discovery, impose monetary sanctions

· What are your obligations under Rule 16 and Rule 26?

· Day 1- File complaint

· Day- 99- Rule 26(f) “conference”

· Current rule only requires you to confer, rather than meet

· Can confer by telephone, probably e-mail

· Day 113- Written plan for Mandatory Disclosure (Rule 26(f))

· Day 120- Scheduling Order- Rule 16
· Electronic Discovery

· On Dec. 1, new rules of Civ Pro will go into effect and govern electronic discovery

· What do these rules do?

· Direct the parties, as a part of their 26(f) conference to discuss electronic discovery

· Tries to make clear that electronic information is discoverable

· Previously we thought it constituted a document or thing that could be obtained through voluntary disclosure

· One of the key provisions is that data must be produced in a form that is “reasonably usable” to the requesting party

· Can you email documents to a court?

· Yes, Rule 5(e)

· Amended rule on page 443
Summary Judgment- (Rule 56)
Intro:  In a Rule 56 motion, the moving party must prove that there is no genuine issue as to any material fact and that therefore, they are entitled to judgment as a matter of law.  Judges have varying opinions as to what the moving party must prove before the burden shifts to the non-moving party. 
1. Who is making the motion and what are they trying to get rid of?
2. What issue of fact might exist?
· What are the elements of the claim?

· You need to interpret the statute

3. What evidence is in the record?  What evidence isn’t in the record?

· If witnesses, do you know what they are going to say

· Is the evidence admissible?
4. Go into the four standards

· Addickes
· Moving party’s burden is to prove that the nonmoving party cannot prevail at trial

· Very difficult standard to meet as you must foreclose the possibility by affirmatively showing the lack of disputed issues of material fact.
· What inferences may a reasonable jury make?
· Invalidate plaintiff’s evidence
· Show you have contradictory evidence
· If the claim concludes vague terms such as failure, it may be extremely hard to prove, as the definition of failure is a matter of opinion
· Celotex
· Much easier standard to meet
· Rehnquist’s opinion

· Allows the moving party to submit a “prove it” motion which would shift the burden to the nonmoving party
· It is enough to assert that the non-moving party cannot prove facts to create a genuine issue of material fact

· White’s concurrence
· Places a heavier burden on the moving party by saying a “prove it” motion is not sufficient
· Must deal substantially with the discovery record, looking for the gaps.  

· Must also look at circumstantial evidence that may not be admissible

· Detail the inadmissible evidence and state how if they bring in the person as a witness, it may be admissible
· A conclusory assertion is no burden at all.  Moving party must survey the entire record including those pieces of evidence that might not officially be in the record

· Brennan’s Dissent
· Heaviest burden on the moving party
· Must affirmatively demonstrate that the nonmoving party lacks the evidence necessary to prove its claim
· May mean deposing the other parties witness to show their answers would not prove the claim
· Like Addicke’s
· If you don’t examine the evidence and affirmatively demonstrate that it is not enough to prove the claim, should be dismissed
5. Conclusion

· District Court’s have generally applied this the way Rehnquist set it out, allowing prove it motions.  At this point, the burden would shift to the nonmoving party.
· Once the burden is shifted, the nonmoving party must go beyond the case to show that she has evidence upon which a jury could, reading the evidence in a light most favorable to her, resolve the factual issues in her favor.

· If the evidence is not presented off the bat, then state how the burden shifting isn’t inappropriate or simply pushing the expense to the plaintiff at an early stage because the plaintiff should have discovered and brought forth the evidence at an earlier time
· Can ask for more time, Rule 56(f)
Rule 56
· Allows any party, whether he has the burden or whether he does not have the burden of production, to move for judgment before the judge, on the basis that no factual issue is in dispute and as a matter of law, judgment is warranted

· Can use it to dismiss particular claims, don’t need to use it to dismiss the entire case

· When should a Rule 56 motion be granted?

· Part (c)- When there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law

· A material fact is anything you need to establish one of the elements of the claim

· Should we use the standard of materiality for our definition of relevance in Rule 26?

· If we were to say you could discover only material facts, we wouldn’t be allowed to discover a lot

· A push to align them, which would help defendants and hurt plaintiffs
Adickes v. S.H. Kress & Co.
· Facts:  A white woman took 6 black students to the library to get library cards and the librarian threatens to call the cops if they don’t get off the property.  They decided to close the library down for the day.  She then led them to a restaurant.  Illegal to take an order from black people in the presence of white.  Waitress took their order but not hers and ordered her to leave.  She was immediately arrested for vagrancy.  

· She sued under the civil rights law.  A private entity could be held liable only if that private individual acted in conspiracy with a public individual

· She had to show that there was a conspiracy between the store manager and the police to have her arrested
· Rule:  Evidence supporting a motion for summary judgment must establish the absence of a genuine issue, when viewed in a light most favorable to the opposing party
· The motioning party did not prove that there was not a policeman in the store prior to the arrest.  Therefore, the jury could infer that there was and that they conspired against Adickes

· Moving party on summary judgment has to foreclose the possibility that the jury could draw an inference in plaintiff’s favor on an issue of material fact

Celotex Corp. v. Catrett

· Facts:  Charged with several claims for asbestos poisoning that lead to the death of Mr. Catrett, Celotex moved for summary judgment on the grounds that Mrs. Catrett failed to produce evidence to support the claims

· Rule:  In a summary judgment motion, a moving party may meet its burden of persuasion by demonstrating that the nonmoving party failed to supply sufficient evidence of a genuine dispute of material fact
· Celotex argued that there was nothing in discovery to link up its product to the decedent’s workplace in the District of Columbia

· How does Celotex support its motion for summary judgment? (P. 870)

· Put in no factual support

· An assertion that plaintiff lacked evidence to prove her case at trial

· Because plaintiff has burden of persuasion, should also have the burden to prove the elements of her case
· Plaintiff responds by bringing in more evidence, when they could have just said that Celotex failed to foreclose the possibility that the jury could draw an inference in plaintiff’s favor on a material fact

· Also could have asked for a Rule 56(f) continuance
· “Prove it” motions are permitted after Celotex

· Signals to the courts that they can use summary judgment as a docket device even when there are issues where the jury can reasonably draw inferences in the plaintiff’s favor

Claim Preclusion (Res Judicata)
WHAT IS THE RULE OF PRECLUSION IN THE RENDERING COURT

Res Judicata (Claim Preclusion)
1. Explain what the motioning party is trying to preclude
2. First it is important to note that we always look to the rules of preclusion in the rendering court.  If the rendering court has specific rules, the rules must be followed.  
3. In order to find claim preclusion, the moving party must show that case one ended in a valid, final, judgment on the merits, that both cases involve the same claim or cause of action, and that there is mutuality.
4. Valid- Des Moines
a. A decision is valid if the rendering court had PJ, SMJ, and gave the defendant proper notice

b. Even cases that have been decided without proper jurisdiction have res judicata value, at least until they are judicially annulled, vacated, or set aside

5. Final Judgment

a. What if decision has been appealed in F1 but the appeal is not final?

i. Some courts give preclusive effect even if a case is on appeal

b. 12(b)(6)

i. Judgment denying 12(b)(6) is not final

ii. Judgment granting 12(b)(6) is final
c. Examples of non final judgments include preliminary injunctions and temporary restraining orders and denials of 12(b)(6) or Rule 56 motions
6. On the merits 
a. Failure to prosecute, failure to state a claim usually not considered on the merits
i. Shows that you may not have a claim
b. Dismissals for improper venue or lack of personal jurisdiction are not on the merits
c. If there is evidence heard, and the decision is based on the evidence, it is on the merits
7. Identical claims?
· A claim that should have been brought in forum one is precluded from being brought in forum 2 (Any claim that is transactionally related should have been brought)
· The test most but not all states use to determine whether or not a claim is the same as one previously decided is the “transactionally related” test established in Rush
· Essentially the same test used in § 1367 in that we ask if the claims arise from a “common nucleus of operative fact”
· If they did, then they are the same for purposes of Res Judicata
· Look to see if there are similar witnesses and evidence
· Pressure on plaintiff to bring all transactionally related claims
· Not precluded from bringing a second lawsuit on the basis of injuries that result from conditions that were not known at the time of the lawsuit (Asbestos cases)
· General rule is that when plaintiff goes into a court of limited jurisdiction, she is not barred from later adjudicating a claim that was barred from forum one
· Not sure if she went to federal court that they wouldn’t decline to use supplemental jurisdiction

· Also applies to old quasi in rem rule-  If the recovery was capped at the value of the property and this wasn’t enough, she could sue in another forum where she had personal jurisdiction for the rest of the judgment
· Arguments against granting Res Judicata

· Maybe the claims arise out of the same facts, but the group being injured is different

· Didn’t have a chance to litigate in the first forum

· Drastic nature of res judicata and the foreclosure of relief to a large number of paintiffs
· Compulsory counterclaims

· If they have a mandatory compulsory counterclaim rule, then the claim should have come up in the first action

· Cross claims are typically not required
8. The rule of mutuality says that claimants must be the same in forum 2 as in forum 1 to insure that a party will not benefit from a judgment if they are not bound by it
a. Must be the same parties or parties in privity
i. Privity is just a legal relationship: two individuals that stand in the same ‘legal shoes’ so much so that one represents interests of another
ii. When a party acquires an interest in the subject matter, is a legally appointed representative, is a party who actually controlled or participated in litigation in the first action or where a commercial relationship exists between the parties
b. If the counsel in party two met with the counsel in party one, mention that they may use this to argue that she was a party to the first case
c. Be careful of class actions.  Maybe the plaintiff in forum 2 was a member of a class represented in forum one
Claim Preclusion Cases

Des Moines
· Facts:  Iowa Homestead Co. sued for back taxes and lost, then tried a second time because the first suit had been tried in federal courts, which had not had proper jurisdiction over the case

· Even cases that have been decided without proper jurisdiction have res judicata value, at least until they are judicially annulled, vacated, or set aside

Rush

· Facts:  One judge limited Rush’s recovery from the City for her injuries from an accident to $100, and another judge ordered the county to pay more

· Rule:  Whether or not injuries to both person and property resulting from the same wrongful act are to be treated as injuries to separate rights or separate items of damage, a plaintiff may maintain only one action to enforce his rights existing at the time such action is commenced

· Transactional test

Jones

· Facts:  The Bank won a judgment against Jones for two missed car payments, and tried to sue Jones again after he sold the automobile without consent

· Rule:  If a transaction is represented by one single and indivisible contract and the breach of that contract gives rise to one single cause of action, it cannot be split into distinct parts, with separate actions maintained for each
Issue Preclusion (Collateral Estoppel)
1. Explain what the motioning party is trying to preclude

a. Offensive non-mutual claim preclusion?  Defensive?
i. If offensive non-mutual, talk about Parklane and how they allowed it but were worried that litigation would multiply and get out of hand
2. In order to find issue preclusion, there must be a demonstration of identity of issue
a. As the word “issue” is such a vague term, the framing of the issue by each side is a major factor in deciding issue preclusion.

b. Recite the prior courts ruling

c. State how each side would characterize the issue
d. Earlier took a very precise approach and required common sense identity

i. Running a red light is not the same thing as speeding

ii. Now we are more likely to allow issue preclusion on an ultimate issue of fact then require the demonstration of an immediate issue of fact
e. Must be very sure that the issue is identical because we are worried about the virus problem
3. If the court finds that the issue is identical to an issue in the first case, they must then determine whether the issue was actually litigated in forum one.
a. Cromwell
i. Every coupon is its own issue.  The fact that coupons 1-4 were stolen doesn’t mean 5-6 were.  Therefore the issue was not actually litigated at trial    

ii. Shows how narrowly the court’s may view this element

b. Hazard’s standard (Majority rule): If some evidence is presented, then the issue was actually litigated
i. Parties must raise this defense (document it by looking at everything from the trial record that may establish estoppel)-
1. Most important document for issue preclusion purposes is the final Rule 16 pretrial order.

ii. If affirmative defense, but not raised, okay because not actually litigated

c. Vestal takes a different approach

i. As long as there was an opportunity to present evidence on an issue that is set out in the complaint, there ought to be issue preclusion, provided that other elements of issue preclusion are satisfied
ii. Did they have the motivation to litigate their liability fully in the first forum?
1. National case?  High damages?

4. Issue must have been actually decided in forum one

a. In Russell, it was held that because it was unclear under which theory the verdict was based, neither had preclusive effect
i. Must appear in the record or by extrinsic evidence that the precise issue was raised and decided

b. Directed verdict will help minimize the Russell problem and show exactly what issues were decided
5. Issue must be essential to the judgment in forum one
a. Alternative grounds the case could have been decided on?

b. Was the issue a necessary element to proving the tort?

i. i.e.- If negligence, D could win if they were not negligent or if P was negligent, therefore neither is essential to the judgment

c. Directed verdict might also help this issue

6. Entitled to respect?

a. Look at the prior court.  Wont respect small claims courts, etc.

7. While the courts in Bernard and Blonder-Tongue abandoned the mutuality element and allowed the use of defensive non-mutual issue preclusion, courts are more reluctant to allow the use of offensive non-mutual issue preclusion
a. Offensive issue-preclusion is a lot more suspicious- Parklane
i. Court doesn’t want people to just wait to see the judgment in the first suit and then turn right around and sue the same defendant

ii. Fear of there being too many lawsuits and less effective litigation

iii. Discretionary factors

1. Look at quality of prior judgment

a. Did the party have a full and fair opportunity to present their case?
i. What did the prior forum look like?  What type of court?

b. With offensive, judge will also look at if the plaintiff could join in the first action
i. Did they know about the second defendant?

ii. Possible that the judge might have decided not to hear the joined claim for discretionary reasons
c. Did the defendant have the full incentive to litigate their case?
i. Was the use of issue preclusion foreseeable

1. If a government suit, probably
ii. If the first one brought a claim for 100 bucks, they didn’t have full incentive

d. Did defendant have all the full procedural opportunities to litigate?
i. Same rules in first forum and second forum?

ii. Would the outcomes be similar?
e. Would a ruling be inconsistent with the ruling of other courts on the same issue or is the ruling of the prior court inconsistent with the rulings of other courts
b. As courts are reluctant to allow the use of offensive non-mutual issue preclusion, unless the court believes there is a very strong showing on all of the discretionary elements and that the party could not join the first lawsuit, they will probably no grant the plaintiff’s motion.   
Issue Preclusion Cases

Cromwell v. County of Sac
· Facts:  County of Sac sought to estop Cromwell’s action against County for bonds issued by the latter, based on an earlier decision rendered in County’s favor
· Rule:  Estoppel of a judgment in one cause of action to an action arising out of another cause of action applies when the issue in question was actually litigated and determined in the first action

Russell v. Place
· Facts:  In a patent infringement action against Place, Russell sought to estop re-litigation of the novelty of the product based on a previous judgment for the same patent between the parties

· Rule:  Collateral estoppel applies only if the precise issue in question has been litigated and determined in the former suit.  

· Not sure which of the two claims the plaintiff’s recovery was based on

Bernhard v. Bank of America

· Facts:  Bernhard, an administratrix of the estate of Mrs. Sather, sued Bank of America for allegedly allowing an unauthorized withdrawal from Mrs. Sather’s account during her life

· Rule:  A party may assert res judicata even though he was not a party, or in privy with a party in the earlier litigation

· Can’t assert res judicata against someone who was not a party, but there is no requirement that the person attempting to use res judicata has to have been a party

Blonder-Tongue
· Facts:  A university foundation sued for the infringement of its alleged patent for a radio antenna, even though a prior lawsuit had determined that the foundation did not own the paten
· Rule:  Nonmutual collateral estoppel may be applied defensively against a party who had a full and fair opportunity to litigate the issue in a prior proceeding
Parklane Hosiery Co. v. Shore
· Facts:  Shore, a stockholder in Parklane Hosiery Co. brought a class action against the latter alleging that Parklane had issued a materially false and misleading proxy statement in connection with a merger

· Rule:  Trial courts have broad discretion to apply the doctrine of offensive collateral estoppel, even in cases where the defendant will be deprived of a jury trial
· Unlike defensive, offensive does not promote judicial economy because the plaintiff has every reason to wait to see the result of the first lawsuit
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