CIVIL PROCEDURE OUTLINE (2D SEMESTER)
I.  SUPPLEMENTAL JURISDICTION
A.  Introductory Concepts

1.  Pendent claim jurisdiction—the Federal Court has authority to adjudicate a state claim for which there is no independent basis for subject matter jurisdiction based on that claim’s relation to an anchor claim for which there is an independent basis for jurisdiction.  Joinder of claims is permitted under RULE 18:
a.  Allows claimant to assert any and every claim against the opposing party.

b.  Rule 18 is procedural, it does NOT confer jurisdiction.  If there is not subject matter jurisdiction over the added claim, you must ask whether there is a theory of supplemental jurisdiction.

2.  Pendent party jurisdiction—arises when the pendent claim that ( seeks to join also requires joining an additional party.  Joinder of “any party that is proper” is permitted under RULE 20:
Allows persons to join if they assert or if there is asserted against them any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action.

3.  Ancillary jurisdiction—governs when the court can assert power, in an already pending action, over a new but related claim asserted by some party other than the (.

a.  RULE 13 governs counterclaims.

(1)  a counterclaim is compulsory if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of 3rd parties of whom the court cannot acquire jurisdiction.

(2)  a counterclaim is permissive if it does not arise out of the transaction or occurrence that is the subject matter of the opposing party’s claim.

b.  RULE 14 states that the defendant may, as a 3rd party (, bring in a party who is or may be liable to the 3rd party ( for all or part of the (’s claim against the 3rd party (.

B.  Gibbs test = If the state and federal claims derive from a common nucleus or operative fact, then there is supplemental jurisdiction over them.  In other words, if considered w/o regard to their federal or state character, the (’s claims are such that he would ordinarily be expected to try them in one proceeding, then,, assuming the substantiality of the federal issues, there is power in federal courts to hear the whole.

1.  Facts—there was §1331 jurisdiction over anchor claim under federal labor law.  State claim was for interference w/ employment contract.

2.  Reasoning

a.  Hurn test = courts must distinguish b/w the case where there are two distinct grounds in support of a single cause of action, and a case where there are two distinct causes of action alleged.  If the facts establish only one cause of action, there is supplemental jurisdiction. Highly conceptualistic and “unnecessarily grudging”test, requiring the court to parse through what does and does not constitute a cause of action.  

b.  Osborn tells us that as long as there is a federal ingredient in the claim, the courts have power to hear it.   Background assumption is that §1331 reaches the full extent or Article III.

c.  Policy considerations =


(     judicial economy
(   convenience
(    fairness to litigants

· Requiring a litigant to split his state and federal claims will result in a skewed set of incentives.  ( will file federal claims in state court out of convenience.  Denying supplemental jurisdiction will therefore push the cases that the federal court wants to hear into state court, thereby undermining the purposes of §1331 jurisdiction.

3.  Factors that establish a common nucleus or operative fact =
· evidence required for federal and state claims must be similar

· motivations of ( needs to be the same

· effect on the jury—will it be helpful for them to look at both claims together?

· consider whether state and federal law will clash at trial

· is the ( bringing both claims in good faith, or just manufacturing a federal claim to get the state claim into federal court.  NOTE: the federal claim cannot be insubstantial to support supplemental jurisdiction.

C.  Finley test = supplemental jurisdiction only exists where congress has affirmatively provided for it by statute.  The liberalized concept of pendent claim jurisdiction does not extend to pendent party jurisdiction.  Parties must be named in a claim that is independently cognizable by the federal court.

1.  Facts—( sued city of San Francisco in state court.  Later found FAA responsible.  ( had  claim against FAA under the Federal Tort Claims Act, giving federal courts exclusive jurisdiction.  ( sought to amend complaint to include state claims against city.

2.  Zahn v. International Paper—court held that each named ( in a class action brought under Rule 23 must meet the amount in controversy requirement in a diversity action.  Not really a supplemental jurisdiction case.

3.  Aldinger v. Howard—( brought §1983 claim against employer, and sought to join claim against the county.  Congress had not included counties in its characterizations of persons under §1983.  By implication, it had negated the existence of federal jurisdiction over the party in question.  The court has no authority to exercise jurisdiction where the court has expressly of by implication denied jurisdiction.  Court did not, however, completely reject pendent party jurisdiction.

4.  Owen Equipment v. Kroger—( in wrongful death action brought power company into federal court under §1332.  ( implead Owen.  Both ( and ( were then Iowa citizens.  Court held no jurisdiction b/c complete diversity requirement of Strawbridge violated., Despite fulfillment of Gibbs test of common nucleus and operative fact, worried about strategic behavior.  ( may hold off filing claim against non-diverse party, knowing that 1st party ( will implead 3rd party (, and get into federal court by manufacturing diversity.  Case is not really about supplemental jurisdiction, but about diversity.

D.  § 1367—enacted to restore law prior to Finley by 

· adopting the Gibbs test 

· adopting the Aldinger rule of interpretation 

· allowing supplemental jurisdiction over both claims and parties

1.  §1367(a) Except where expressly provided otherwise by statute, the district court shall have supplemental jurisdiction over all claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III.  Such jurisdiction shall include claims that involve the joinder or intervention of additional parties.

NOTE: The issue may arise that congress by implication suggests that there should be no supplemental jurisdiction over a particular claim.  The question then becomes how clear a statement has to be in order to constitute an “express provision.”

2.  §1367(b) Where jurisdiction is founded solely on diversity grounds under §1332, the district court shall not have supplemental jurisdiction over the additional parties unless each pendent party individually meets the requirements of §1332.  See Sinclair.

(1)  Applies to claims by (’s against persons

· implead under Rule 14

· joined as indispensable parties under Rule 19

· joined permissively under Rule 20
· intervening under Rule 24
(2)  Applies to claims by persons 

· proposing to be joined as (’s under Rule 19
· seeking to intervene as  (’s under Rule 24
(3)  Only precludes (’s form joining non-diverse (’s, but is silent on issue of whether (’s can implead non-diverse parties.  That is, does not include claims by “parties proposed to be joined as (’s under Rule 20.” Not as troubling from policy perspective:

· not worried about manufacture of jurisdiction b/c ( not in control of lawsuit

· possible collusion b/w ( and (, but unlikely

(4)  Points to remember

· Indispensable parties—where the claim is against or by a party joined under Rule 19, and the court does not have jurisdiction over an indispensable party, the lawsuit cannot go forward in federal court

· Class actions—the omission of Rule 23 was purposeful.  Rule-makers were attempting to get Congress to overrule Zahn w/o explicitly saying so.  Whether courts will require all parties to meet §1332 requirements will have great impact on whether products liability claims will end up in federal court.

· Domestic relations exception—not clear whether domestic relations cases can be allowed in on supplemental jurisdiction grounds notwithstanding Anckenbrandt.

3.  §1367 (c) Restates Gibbs factors for when to deny supplemental jurisdiction:

(1)  the claim raises novel or complex issues of state law

(2)  the claim substantially predominates over the claim or claims over which the district court has original jurisdiction

(3)  the district court has dismissed all claims over which it had original jurisdiction

(4)  in exceptional circumstances (where the court feels like it).

4.  §1367 (d) Should the state claim be dismissed from federal court, the statute of limitations will not toll until such dismissal.  ( therefore does not have to make a protective filing in state court, until she knows that it’s necessary.

II.  ERIE DOCTRINE
A.  Introductory concepts
1.  Article III = defines the scope of the judiciary power.  Does not create lower courts, but gives Congress the power to do so.

2.  Necessary and proper clause (Art. I §18) = gives Congress to make all of those laws necessary and proper for the exercise of its powers under the Constitution.

3.  Supremacy clause = Congress can preempt state law in areas in which it has the authority to act.  When state law is more generous than federal law, there is debate over whether Congress intended to preempt field or merely set a floor standard.

4.  Rules of Decision Act §1652 = Except where the Constitution or Acts of Congress otherwise  require or provide, the laws of the states shall be regarded as the rules of decision in civil actions in the courts of the US, in cases where they apply.  Same language as the Judiciary Act of 1789.

5.  Rules Enabling Act §2072 = The Supreme Court shall have the power to prescribe general rules of procedure for cases in US courts.  Such rules shall not abridge, enlarge, or modify any substantive right. 

RULES OF DECISION ACT PRONG—where there is no FRCP or Federal Statute

B.  SWIFT v. TYSON (Case supp. 76) =  T was going to buy land from N & K, who signed over the bill of exchange to S.  T says N & K never had title to land, so T shouldn’t have to pay S.  NY law stated that a pre-existing debt does not constitute valuable consideration, so T did not have to pay S.  General commercial law (common law) holds otherwise.   Held = The laws of the state includes state statutes, local usage and custom, and local rules.  Uncodified common law decisions that go outside of local rules do not count as law under §1652.  General commercial law should therefore govern.  

Reasons that state common law should not be binding in federal forum =
1.  Federalism = There is a distinction b/w matters that are locally based and those that apply generally, to all merchants for example.  Transactions in the commercial sector are not confines to state expertise.  The federal courts are free to decide their own rules in matters of general applicability. 

2.  Purposes of diversity jurisdiction = ill-served by allowing state common law to govern

a.  protect out of state litigants = general federal law would promote uniformity and prevent bias that might result through the application of state law.  There is an inherent legislative bias in state law that warrants protection for noncitizens regarding not only how state law should be applied, but regarding whether it should be applied at all. Changing the forum in which state law is applied may then be insufficient—we must change the law that is applied as well.

b.  encourage investment = general law will create a horizontal uniformity of expectations that will be good for investment and which will encourage commercial development by allowing people to structure their affairs and know the consequences of their actions in different states. 

3.  Impracticality = it is too difficult to apply state common law in federal courts b/c there are so many.

4.  Institutional prestige = idea of a transcendental body of natural law

5.  Cross-fertilization of ideas = applying federal law to all states alike will get ideas going b/w states easily

C.  ERIE RR v. TOMKINS (p. 354) (, PA resident, was injured by ( train, NY corporation, at night while walking along pathway.  PA law says persons on pathways are trespassers to whom ( owed no duty of care.  NY law says that persons are licensees, ( would be liable for negligence.  
Except in matters governed by the Constitution or Acts of Congress, the law to be applied is the law of the state.  Swift is overruled.

1.  vertical uniformity = it is important to have settled expectations about what law will apply in a given case, and state courts were not following federal law.  

a.  the Supreme Court lacked the resources necessary to police the enforcement of general common law

b.  some state decisions were going into effect b/c the Supreme Court wasn’t reviewing all the relevant cases, and was turning its attention to federal question issues

2.   uncertainty =

a.  hard to know exactly what federal law was at a time when technology did not allow for easy-access

b.  courts had a difficult time distinguishing b/w rules that applied to local matters and rules that applied to state matters

3.  discrimination by noncitizens against citizens =  with noncitizens able to select the forum in which their case would be heard, they were selecting the forum most favorable to them.  If the federal court sitting in diversity is simply sitting as another state court, then we should obtain substantially the same result for the same case in each.

4.  unconstitutionality and federalism = according to Marshall in Osborne, the power of the federal courts has to be coterminous with the powers of Congress.

a.  The Federal government has no inherent law-making authority outside its enumerated powers in the Constitution, so they cannot delegate this to the states.

b.  While Congress is empowered to make procedural rules necessary and proper for the housekeeping of the courts, a restricted reading of the necessary and proper clause reveals that the grant of diversity jurisdiction in Article III does not empower Congress to make substantive rules of decision. The federal court’s role in diversity is not to provide federal justice, but state justice in a federal forum.

5.  legal realism = Swift was grounded in the rationale that common law decisions were merely evidentiary, telling us what the natural law really was. Once we recognize that the law is simply a positive expression of certain policy commitments, the philosophical underpinning of Swift gives way.

D.  GUARANTY TRUST v. YORK (p. 362) ( sued ( trust company for breach of trust.  Suit was time-barred under NY statute of limitations.  There was no corresponding federal rule, only laches—an equitable common law doctrine  in which the court uses its discretion to determine when a litigant is out of time.  Held = a statute of limitations that would completely bar recovery in a suit brought in state court bears on a state-created right vitally, not merely formally or negligibly, therefore warranting the application of state law.

1.  Outcome test = if the state law is outcome determinative, being sufficiently bound up with the rights and obligations of the parties such that its application will significantly affect the outcome of litigation, then the federal court should apply state law.

2.  Rationale = Erie stood for the principle that the outcome of diversity cases should be substantially the same in federal court as that which would have been obtained in federal court.  Since a federal court adjudicating a dispute solely on grounds of diversity is for all practical purposes another court of the state, it cannot afford recovery if the right to recover is made unavailable, nor can it substantially affect the enforcement of the right given by the state.  Purpose = to provide a neutral forum.  No substantive interest is implicated.

3.  When a rule is outcome determinative = diversity jurisdiction was developed to promote uniform application of law and to provide a sympathetic forum to noncitizens who would be potentially biased by the interpretation of state law by state courts.  Look to how application of the state rule will serve the purposes of diversity jurisdiction in order to determine whether it is outcome determinative:

(a)  substantial change of litigating position = if the application of a rule alters the way the parties think about the merits of the case such that they will litigate differently, then it is outcome determinative. Examples = 

· contributory negligence and other affirmative defenses

· burden of proof

· conflict of laws

(b)  relief of a burden = if following the federal rule will relieve the litigant of a burden imposed by state law, and would put the in-state and out-of-state litigant on different footing, then the state law must apply.  Examples =

(1)  Cohen v. Beneficial Industrial Loan Corp. (p. 365) state law required posting a bond in order to proceed w/ litigation federal court did not.

(2)  Woods v. Interstate Realty (p. 365) state law required that foreign corporation must have a designated agent for service of process in order to file suit.  State doors closed, federal doors must close too.

(3)  Ragan v. Merchants Transfer and Warehouse (p. 365) suit was timely according to Rule 3, which measures the commencement of the action by the date of filing the complaint, but was barred under state law, which held that the action does not commence until service of process has been effected.

4.  Ventriloquist dummy problem = every procedural rule is in some sense outcome determinative.  The outcome determinative test has the potential to swallow up all federal rules, giving high deference to the state. Federal courts were turned into ventriloquist dummies of state courts.

5.  Implications for the Rules of Decision Act §1652 = York requires us to read RDA to include state procedural rules, and to follow only those that will not be outcome determinative.  Is this a good reading of the statue?

a.  uncertainty is heightened = sometimes the client in federal court will not be able to follow the federal rules that have been laid out for him, but will have to follow state rules w/ which he may not be familiar

b.  forum shopping is reduced = a client will no longer have an incentive to seek a different result in federal court.

6.  NOTE: Applying the state substantive law is not constitutionally required.  We can have substantive changes to discriminatory state law.  Where there is legitimate constitutional authority, the supremacy clause can govern.  These cases are grounded in the assumption that the only interest in a diversity case is to provide a neutral forum.

E.  BYRD v.  BLUE RIDGE RURAL ELECTRIC (p. 366) Action concerning whether employee was covered by workman’s compensation laws.  SC law says that affirmative defense of immunity should be decided by a judge and not a jury.  Held = Although a jury might reach a different conclusion on the issue than would a judge and thus lead to a different outcome, a right to a jury trial is sufficiently important to override the Erie interests in providing uniformity of outcome and support the application of the federal rule.

1.  Byrd balancing test = Although a state rule may be outcome determinative, the Federal Rule may still apply if there is an overriding federal interest to justify its application given the twin purposes of Erie to:

· prevent forum shopping

· prevent the inequitable administration of justice

2.  New reading of the Rules of Decision Act = York undermined the goal of having federal rules by giving too much deference to the state interest.  Now, the interest in uniformity must be balanced against the importance of the procedural rule to the integrity of the federal system.  There are sometimes distinct federal interests in applying federal rules that go beyond purposes of housekeeping.  Because of such federal interests and b/c Congress has the authority to effectuate federal rules under  Article III and the necessary and proper clause, it is sometimes constitutional to apply a federal procedural rule to any case—whether it a diversity or federal question case.

3.  When state substantive law may outweigh federal interest = In order determine what law applies, you first have to determine whether it is substantive or procedural.  A state law that is outcome determinative and has substantive consequences may override the competing federal interest:

a.  procedural = determines the fair and efficient administration of the courtroom

b.  substantive = affects the rights and obligations outside of the courtroom, before you ever get into court.

4.  Right to a trial by jury is the only federal interest that has ever proved sufficient to replace a state procedural rule that is outcome determinative.
RULES ENABLING ACT PRONG—where there is a FRCP or federal statute

F.  HANNA v. PLUMER (p. 371) Service was made by leaving a copy of summons and complaint w/ ( wife in compliance w/ Rule 4.  MA law required personal service of process

1.  Green book rule = Where a federal court is faced w/a FRCP, the Federal Rule will govern so long as it represents a valid exercise of congressional power under the Rules Enabling Act §2072.

2.  Rationale = 

a.  Where a case involves FRCP, there is no Erie question under §1652 b/c Congress clearly has the authority to create procedural rules under §2072 and the necessary and proper clause.  Erie analysis is therefore irrelevant.

b.  If we did not give deference to FRCP, the federal courts would have to apply state rules of procedure which could become very difficult.  We need a uniform system of procedural rules in federal court, especially for federal question cases where there are no state alternatives.  Otherwise, we disembowel the power of the federal courts to regulate themselves.

3.  Test = 

· does the FRCP really regulate procedure?

· does the rule abridge, enlarge, or modify any substantive right?

4.  Federalism concerns = Harlan notes in his concurrence that the heart of the Erie issue extends beyond a mere worry about forum shopping.  Erie struggled with federalism, the problem of how to strike a balance b/w state and federal power.  FRCP should not be inviolate. We should interpret the REA as saying that Congress may not abridge, enlarge, or modify any right with superficially procedural rules in an area where the states have exclusive power to legislate.  What areas will be involved here is an open-ended constitutional question. Courts typically, however, apply the FRCP where Congress has enacted one.

5.  Before Hanna, there was a string of cases where the state rules won out over FRCP (Cohen, Woods, and Ragan above). After Hanna, there are two distinct lines of analyses =

· REA prong = FRCP and federal statutes

· RDA prong = no FRCP

G.  WALKER v. ARMCO STEEL CORP. (Xerox 18) ( did not effectuate service until after 60 day period mandated by state statute of limitations.  Rule 3, however, states that action commences w/ filing of the complaint, so ( action would have been w/in the statutory period.  ( says that Rule 3 should govern according to Hanna, ( says that state law should govern under Ragan.  Held = While Rule 3 states that an action commences w/ the filing of the complaint, it is silent on the issue of timely service.  There is therefore no direct conflict b/w the state and federal rule, and we can apply both state and federal law.

1.  Direct conflict test = When a FRCP directly conflicts w/ a state procedural rule, the Federal Rule is broad enough to control the issue before the court and will govern provided that it is w/in the scope of §2072 as required by Hanna.  When a Federal Rule directly conflicts w/ a state rule that has a substantive purpose, Erie commands the enforcement of state law.  Where the state law has substantive consequences, read the Federal Rule narrowly so that it does not conflict w/ the state rule, and apply BOTH the state and federal rule.

2.  Difficulty with the conflict test = the federal court necessarily ends up having to interpret state law.

3.  Here, the Court ignored the Advisory Notes which make it clear that the filing of the complaint was intended to toll the statute of limitations under Rule 3. The court was trying to find a way to preserve the state sovereign interest while upholding federal policy.  The result is that we no longer have a federal statute of limitations period!

H.  BURLINGTON NORTHERN RR v. WOODS (p. 384) AL law provides for an automatic mandatory penalty for unsuccessful appeals, increasing the damage award by 10%.  Federal appellate rule provides for discretionary penalty for frivolous appeals.  Requires notice + hearing.  Provides for “just” damages (single or double damages).  Held = There is a direct conflict b/w the FRAP and state law, and the Federal Rule is a valid exercise of power under §2072, so the Federal Rule should apply.

1.  Hanna analysis = Court goes straight for the Hanna analysis and never addresses whether the state rule is substantive or not.  There is a conflict, the Federal Rule is a valid exercise of power—one of the essential capacities of the courts is its power to enforce judgments w/ appropriate sanctions.  Moreover, as a post-judgment rule, it should not affect forum shopping.  Apply the Federal Rule.

2.  Walker analysis = what the court did not do:

a.  state substantive rule = a penalty rule can be regarded as substantive, in how much money you get when your rights have been abridged is part of your whole of rights as a litigant.  The rule serves federal procedural needs but affects substantive interests.  State law should apply.

b.  state procedural rule = rules of penalty are procedural, not substantive.  Use Hanna and apply the Federal Rule.

I.  STEWART ORGANIZATION v. RICOH (p. 386) AL law honored a forum selection clause which gave NY exclusive jurisdiction. Transfer to federal court, however, was possible under §1404 or through dismissal pursuant to §1406.  Held = §1404 is a valid procedural rule that controls the issue, thus the federal court is bound to apply it.

1.  Federal statutes fall w/in REA prong = Federal statutes will be assimilated to Federal Rules for Hanna purposes.

2.  Limits analysis under RDA prong = the Byrd/York/Erie analysis will only apply to judge-made federal rules (little “f” little “r”)

3.  Subjecting federal rules to RDA analysis =  when federal rules permit common law making power with “catch all” sections, there may be room to argue that the federal rule should be subjected to the RDA analysis.  In this case, for example, §1406 allows the district court to transfer to the proper venue if it is “in the interests of justice.”  

a.  Is there a conflict?  §1404 and §1406 allow transfer, and the AL law does not b/c the forum selection clause applies. AL law does not disallow all transfers, however, but only those where there ( preference is expressed in a forum selection clause.  In such cases, it may still be “in the interests of justice” to allow the transfer.  It is possible, then, to read §1404 and §1406 to coexist w/ state policy.

b.  RDA analysis = Assume that there is a conflict.  We conduct the RDA analysis where a state law comes into conflict w/ a judge made rule.  Here, §1406 allows the judge to exercise his common law making power to reach a just result.  The RDA analysis could theoretically apply:

(1)  Is the state rule outcome determinative? The choice of forum clause is merely procedural in that it affects only where the case is litigated.  Choice of forum has substantive consequences, however, in that it may affect choice of law, or what substantive rules apply to the case.

(2)  Is there an overriding federal interest?   There is a procedural interest that Congress may not want usurped by state law.   AL will argue that it denies transfers to protect its interests, that it doesn’t want other forums to apply its law.  Given the state substantive concern, transfers do not appear to be essential to the federal system of justice such that state law should not apply.

4.  Little weight given to state interests = In practice, the analysis no longer takes significant state interests into account.  We ask very superficially whether the Federal Rule regulates procedure and was properly promulgated under §2072, and apply it.  The either/or approach leads you to select federal law even when it makes no sense to do so given state substantive interests.

J.  GASPERINI v. CENTER OF HUMANITIES (Xerox 25) Amount of damage award is issue on appeal.  Reexamination clause of 7th amendment  provides that facts decided by the jury can only be reviewed on appeal under an abuse of discretion standard.  NY CPLR §5501 allowed judicial review for excessiveness where compensation “deviates materially” from what is reasonable. Difference was b/c $15,000 and $450,000.

1.  Scalia and Hanna analysis = while the majority centers this case around the 7th amendment, Rule 59 sets the standard for when a new trial can be ordered—“for any reasons for which new trials have heretofore been granted.”  The proper question is only whether the rule really regulates procedural and was properly promulgated by §2072.  Rule 59 is procedural in that it allocates fact-finding responsibility b/w the judge and the jury.  Apply Rule 59.  Problems =

a.  Scalia’s determination that there is not a substantive conflict b/w the state law and Rule 59 is not persuasive.  §5501 operates as a cap on damages and significantly limits the damages that can be awarded under federal law.  Part of a litigants substantive rights involves the amount of compensation that she can receive for an infringement of her rights.

b.  Applying the Federal Rule undermines the state substantive purposes in enacting §5501.  The statute was enacted as part of a tort reform campaign, and the federal court effectively gets rid of it for Erie purposes.  To the extent that Erie exists to show sensitivity to state interests, applying the Federal Rule undermines the goal of federalism.

2.  RDA analysis = if the 7th amendment cannot be characterized as a Federal Rule or statute, the court should have proceeded to the RDA analysis.

a.  Outcome test = is §5501 outcome determinative in the sense that it would alter strategic behavior, lead to forum shopping, or modify a substantive right?  The amount of damages that are available will clearly affect counsel’s strategic behavior in that parties will necessarily choose the forum that will get them the most money.

b.  Byrd balancing test = while the right to trial by jury is an essential attribute of the federal system, it is the reexamination clause of the 7th amendment that is involved here.  Federal interest is weaker.



3.  Ginsburg and majority analysis =
a.  Is the state law procedural or substantive?  Ginsburg resorts to an old question that is not asked under the RDA cases.   Concludes that §5501 is a procedural instruction, but is manifestly substantive b/c it deals an aspect of the litigant’s rights by profoundly affecting the damage award.

b.  Is the application of the state law outcome determinative?  Applying the federal rule instead of the state rule will lead to forum shopping.  Apply the state rule.

c.  Is there a way to accommodate both state substantive interests and federal procedural interests?  The district court should adopt the state standard of review, and the Court of Appeals can properly review their judgment for abuse of discretion under the 7th amendment.



4.  Result =
· Byrd balancing is coming in after we have decided that the state law will apply.

· Ginsburg essentially designs a common law rule of procedure

· It is not clear that the majority needed to develop a new line of analysis to get the result that it wanted—it might have used Walker to allow for the coexistence of state and federal law.

III.  PLEADINGS AND RULE 12 MOTIONS
A.  RULE 7 = The three types of pleadings are the complaint, the answer, and the reply

1.  Purposes of pleadings = At common law, pleadings had to serve all of the functions below.  Now, these functions simply have to be served at some point in the process:

a.  provides notice to (
b.  frames and narrows the issues for trial = makes clear the points of agreement and contention

c.  discloses evidence

d.  filters out claims that the court does not want to hear

· b/c the court does not have jurisdiction

· b/c the claim is meritless and there is no remedy available

2.  Effects of liberal pleading = 

a.  saves meritorious claims from dismissal on a technicality

b.  easy for non-meritorious claims to survive motion to dismiss

c.  although unnecessary, many lawyers still plead many facts

B.  RULE 8 = Complaint
1.  Elements =
a.  the grounds upon which jurisdiction depends

b.  a short and plain statement of the facts showing that the ( is entitled to relief

c.  a prayer for relief

2.  Defenses to the complaint =
a.  lack of jurisdiction

b.  insufficiency of service of process

c.  failure to state a claim upon which relief can be granted (Rule 12(b)(6) motion)

d.  improper form

3.  Cause of action = the statement provides a cause of action if it provides a statement of facts that, if proven to be true, entitles the ( to judgment under substantive law, unless the ( can interpose a defense that would absolve her from liability.

a.   Components of a claim =
· major premise = the substantive law on which the ( implicitly relies

· minor premise = the story that ( tells, the body of the complaint on which its legal sufficiency depends

· conclusion = the ( is entitled to relief

b.  It is permissible for a ( to state complimentary, alternate, or even inconsistent claims in her complaint.

C.  RULE 12 = pre-answer motions
1.  12(b)(6) motion to dismiss for failure to state a claim upon which relief can be granted.  

a.  No legal theory supports recovery = The motion is directed at the major premise.  It challenges the relationship b/w the factual allegations and the legal theories on which ( relies.  ( is saying that, granting the truth of the facts, recovery is not possible under any legal theory.

b.  Based solely on the pleadings = 12(b)(6) motions are directed solely at the pleadings, and must be decided solely w/ reference to them.  If either party raises contentions or introduces evidence not contained in the pleadings, the motion is treated as a motion for summary judgment under Rule 56.

c.  Assume facts as true = For the purposes of a 12(b)(6) motion, the complaint is construed in the light most favorable to the (.  ( concedes for the purposes of the motion that all of the facts alleged in the complaint are true.

d.  Standard for granting = 12(b)(6) motion will not be granted unless it appears beyond doubt that the ( can prove no set of facts in support of his claim which would entitle him to relief.  A judge can only grant m/d if it would be unreasonable for a jury to find for ( based on the facts alleged.

(1)  Conley v. Gibson (Xerox 69) Complaint alleged that petitioners were wrongfully discharged from RR and that Union failed to protect them against discrimination.  If proven, there would be a breach of the Union’s duty to represent its workers fairly and w/o discrimination.  Therefore complaint survives m/d.

(2)  Where the complaint defectively states the cause of action and fails to track the language of the relevant statute, the court will sometimes draw reasonable inferences and allow the claim to survive a motion to dismiss.

Garcia v. Hilton Hotels (Xerox 52) ( contends that ( “falsely and slanderously” accused  him of escorting prostitutes into the hotel on two occasions, once at  hotel and once at employment hearing.  ( makes 12 (b)(6) motion, since no publication of the alleged slanderous statement is contained in the complaint.  In alternative, ( moves to strike certain paragraphs of the complaint and moves for a more definitive statement under 12(e).

(a)   Elements of c/a for slander =

· oral publication

· defamatory in nature

· injury to (
(b)  Technically, all ( needs to say is that ( orally published statements that were defamatory in nature, injuring the ( and entitling him to relief.  May, however, run risk of 12(e) motion (see below).

(c)  Court finds that, while the complaint fails to state publication, the ( used the above language intending to charge publication, thus 12(b)(6) motion is denied.

e.  Over-pleading = Just as a bare bones complaint can get you out of court, so can a complaint that says too much.  The complaint may anticipate defenses that the ( might not raise, and ( may plead herself out of court. 

(1)  where ( pleads toward affirmative defense = Garcia v. Hilton Hotels( Xerox 52) ( raised issue of conditional privilege in complaint.  In that case, court reasoned that the allegation of the defense by ( raised the inference that ( would bring forth facts to void the defense, and denied m/d.

(2)  invalid claims do not drive out valid ones =A complaint cannot be dismissed merely b/c it includes invalid claims along w/ valid ones. If alternate ways of reading the complaint are available, read it in the light most favorable to (.

American Nurses (Xerox 58) Class action alleging sex discrimination in violation of Title VII of the Civil Rights Act and equal protection clause of 14th amendment.  Would have been sufficient for ( to charge state w/ “intentional discrimination against female employees b/c of their sex…” But continued w/ “and b/c of their employment in historically female-dominated, sex-segregated job classifications.”  Language denoted comparative worth claim not actionable under fed law. Construed in light most favorable to (, complaint alleges both intentional discrimination (actionable) and comparative worth (unactionable).

f.  Effect of granting motion = If m/d is granted, ( will have to choose b/w continuing his action in the trial court by amending his complaint and appealing the decision on the motion.  Dismissal of the complaint never functions as a dismissal of the case entirely until a separate judgment on the merits is ordered.

(1)  Leave to amend = If m/d is granted w/ leave to amend, then the case does not end unless and until (w/in the time period allowed) the ( fails to amend. 

(a)  Rule 41(b) Involuntary dismissal = Where ( fails to amend, court may order involuntary dismissal under Rule 41(b), which acts as an adjudication upon the merits.

(b)  §1291 judgment-based appeal = Where party does not wish to replead and insists on the validity of her original pleading, party can suffer m/d and appeal the final decision of the district court.  A decision is generally not final until there is nothing left for the court to do but execute the judgment.  Rationale = to avoid piecemeal litigation.

(c)  §1292 interlocutory appeal = Rarely, a party is allowed to file for an appeal mid-law suit where injunctions or certifications of particular questions are at issue. 

§2106 Determination =  ( may obtain what effectively serves as an interlocutory appeal if she refuses to amend, suffers dismissal, loses her appeal of m/d, and is granted leave to replead under §2106.  Allowing ( to replead after she has stood on her pleading, appealed and lost seems to circumvent the federal policy of not allowing interlocutory appeals.  Can argue that policy against disposition of a case on technical grounds is more important that the policy against interlocutory appeals.

§41(a) Voluntary Dismissal = Assume court in American Nurses ruled that ( could not claim comparative worth but that complaint adequately alleged intentional discrimination. ( wishes to appeal the dismissal of one c/a, but cannot do so under §1291 b/c no final judgment.  She can take a voluntary dismissal under 41(a) if ( has not yet answered.  ( are generally allowed one 41(a) dismissal w/o prejudice.  She can now appeal the dismissal of the comparative worth claim.  If she loses, she can then file a complaint of intentional discrimination.  Again, allowing ( to dismiss voluntarily and then come back and make a claim on the other c/a allows a de facto system of interlocutory appeal.

(2)  No leave to amend = If m/d is granted and the ( is not given leave to amend, then it is immediately followed by a Rule 41(b) motion and is dismissed w/ prejudice.

g.  Effect of denying motion = If ( loses 12(b)(6) motion, he may either continue his action in the trial court by submitting an answer or allow a default judgment to be entered against him, and then appeal the decision on the m/d.

2.  12(c) motion for judgment on the pleadings = A rule 12(b)(6) m/d is generally made before ( files his answer.  After ( files his answer, and pleadings are complete, ( can challenge the sufficiency of the complaint w/ a 12(c) motion.  The two only differ in the time at which they are filed.

3.  12(e) motion for a more definite statement = If the complaint is so vague  or ambiguous that the ( cannot reasonably be required to frame responsive pleading, ( may move for a more definite statement.  If motion is granted, ( will be required to replead complaint in a more detailed or clearer manner.

a.  notice = the complaint does not serve its notice function if it is so unclear that ( does not understand the claim being brought against him.  If the complaint sufficiently serves its notice function, then the ( must move forward w/ discovery.

b.  reluctance to grant =

(1)  the court permits ( to make “I don’t know” statements in his answer

(2)  if the motion were granted where the complaint otherwise tracks the c/a, it would serve as a tool for abuse by (.

(3)  requiring fact-specific pleading jettisons the entire policy underlying FRCP

c.  where ( pleads facts toward an affirmative defense = when the ( over-pleads, by including more facts than are necessary in the complaint, she risks the risk of being required to plead more w/ a 12(e) motion.

Garcia v. Hilton Hotels (Xerox 52) ( raised the issue of conditional privilege in his complaint, and opened the door to the defense.  Conditional privilege allows the publishing of what would otherwise be slanderous statements if they are made w/o malice and in the furtherance of a legitimate business interest. The court therefore found that it was unreasonable for the ( not to provide ( w/ the specific language of the alleged statement.

4.  12(f) motion to strike = the court may strike from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

5.  12 (g) Consolidation of defenses in motion = all Rule 12 motions must be consolidated in the first motion.  Failing to raise any defense in the first motion amounts to a waiver of the defense altogether.  The below exceptions may be filed at any time in the lawsuit:

· 12(b)(6) motion for failure to state a claim

· 12(b)(1) motion for lack of subject matter jurisdiction

· 12(b)(7) motion for failure to join indispensable parties 

D.  RULE 8(b) = Answer
1.  ( must in short and plain terms state his defenses to each claim and shall admit or deny the averments upon which the adverse party relies.

2.  Four different responses =
a.  admission = ( must admit the allegations that he knows to be true.  ( may want to admit some issues in order to minimize costs and narrow the issues, or to prevent the jury from hearing information that might be harmful in the calculation of damages.

Fuentes v. Tucker (p. 607) ( admitted liability in car accident, only issue for jury was calculation of damages.  ( was intoxicated and the kid was thrown 80 feet b/f he died.  Court held that damages are compensatory in wrongful death action, such that the manner in which the death occurred has no relevance.  By admitting liability, ( took out of play any information that might have been relevant to showing liability.

b.  specific denial = ( can deny allegations of a specific paragraph of the complaint if he intends to disprove them.

c.  general denial = ( denies each and every allegation in ( complaint, and should only be used where ( intends in goof faith to contest all of ( allegations. ( cannot take a general denial if he merely wishes to keep all the issues open for trial.  Consequences =

(1)  Rule 11 sanctions = Rule 8(b) subjects ( who uses general denial to obligations of Rule11.

(2)  treated as admission = Rule 8(d) states that any allegation that is not denied is deemed to be admitted.  If a general denial is not good b/c it is not made in good faith, then the court has the power to treat it as an admission

d.  denial of knowledge or information (DKI) = ( may state that he is w/o knowledge or information sufficient to form a belief as to the truth of ( complaint.  This has the effect of a full denial, and is subject to the requirement of good faith.

(1)  when to use = ( may need to DKI as a result of time pressure, since he is only given 20 days to answer.

(2)  when treated as admission = If a party DKI’s to an allegation about which ( clearly had knowledge or information, the allegations will be deemed admitted.

David v. Crompton & Knowles (p. 604) In products liability action, ( DKI’d to allegation that he sold the product in question. ( had recently purchased company, and was not clear as to whether it was responsible for accidents occurring during the purchase window, or whether the previous owner was responsible.  ( later sought to deny the allegation, and court refused request to amend.  The knowledge of the purchase contract was peculiarly w/in control of (, and it was unreasonable for ( to say that it lacked information.

E.  BURDEN OF PLEADING
1.  Consequences of where the burden is placed =
a.  burden of production = party has the burden of introducing the issue into the case.

b.  burden of persuasion = typically, but not always, the party has the burden of proving that issue at trial.

2.  Standard allocations =

a.  elements of claim = ( always has the burden of proving the elements of her claim.  Supported by the policy of repose, in that the party who is upsetting the status quo should have burden of showing a legitimate reason for doing so.

b.  binding authority = usually allocated to (.  If the Supreme Court speaks directly to a case, then newly required elements become part of the complaint.

c.  affirmative defenses = ( always has the burden of pleading the affirmative defenses listed in Rule 8(c).

3.  Old theories of burden allocation =

a.  affirmative theory = the party w/ the affirmative side of the issue will have to plead it.  B/c anything can be phrased in the alternative, this theory is not very helpful.  Example = contributory negligence seems to go to (, but we could just as easily require ( to plead that she exercised due care.

b.  essential theory = the party to whose case the issue is essential has the burden of pleading it.  But any issue is essential if it is dispositive.  

4.  Test for allocating the burden =
a.  statute or rule = dissect the language of the statute to determine whether the burden should fall on a particular party, and look to what allocation would best serve the purpose of the rule.  Can also look to precedent if its available.

b.  access to information = ask which party has the better access to the information before discovery.  After discovery, information disadvantages are usually neutralized.

c.  probabilities = draw on empirical knowledge about the success rate of the type of claim in question, and allocate the burden to the party who is least likely to prevail.

d.  policy = look to policy furthered by the statute that might affect the burden.  Ask how easy we want to make it for parties to raise the claim.

5.  12 (b)(6) consequences of failing to meet burden = take an example in the context of Garcia.  Whether ( will survive a 12(b)(6) m/d depends on which party has the burden of proving the falsity of the slanderous statement.

a.  where ( has burden = if ( fails to plead an issue which she has the burden of pleading, then ( m/d will be granted.  If ( pleads falsity but fails to come forth w/ any evidence at trial, then ( may win directed verdict.

b.  where ( has burden = if ( bears burden of pleading falsity as an affirmative defense, then ( survives m/d.  Fact that complaint is silent on an issue on which ( has to put in evidence at trial does not work against (.  If, however, ( pleads falsity but does not put in any evidence at trial, ( will not be granted directed verdict until she proves each and every element of her c/a.  By contrast, ( can win either by proving affirmative defense of falsity, or by showing that ( has not met burden.

6.  Gomez v. Toledo (Xerox 72) ( was fired and sued for damages under 42 USC §1983, which creates a federal cause of action for anyone alleging a violation of their civil rights by an individual or entity acting under color of state law. ( m/d for ( failure to plead bad faith of (.  Court held that good faith was an affirmative defense that ( had burden of pleading, so m/d denied.

(1)  common law = defense of qualified immunity has been recognized at common law Given that congress is expected to legislate against the background of common law rules and has not legislated otherwise, we can read common law immunities into the statute. But may not always work as an interpretive device b/c it evolves in response to changing social and economic circumstances.  Judge will need to see if it works.

(2)  precedent = give us some indication, but if precedent were so clear then there would not be a dispute over allocation.

(3)  statute = §1983 is silent on the issue of good faith.  It lists 2 elements of the c/a: that some person deprived ( of federal right and that such person acted under color of state law. ( alleged both elements in complaint.

(4)  access to information = good faith is a state of mind that is peculiarly w/in the control of (. There is no way for ( to know in advance if ( believed that he acted in good faith, or if he will even claim that he did.

(5)  probabilities = how often do government officials act in non-compliance w/ the law.  Probably more often than we think.

(6)  public policy = §1983 was remedial legislation that was enacted b/c the common law regime was inadequate to protect persons civil rights.  If we want to make it easier for ( to bring claims, ( should have burden.  On the other hand, we want to encourage people to undertake public service positions w/ government. With a presumption that they’ll act wrongly hanging over their heads, they are less likely to assume such positions.

F.  RULE 15 and RULE 16 = Amendments
1.  Amendment as of right = 15(a)(1) = a pleading may be amended as a matter of course any time before the responsive pleading is served.  If the pleading is one to which a responsive pleading is not required, then it may be amended as a matter of course w/in 20 days after it is served.

2.  Amendment by leave of court =
a.  leave freely given = 15(a)(2) = after the pleadings have been filed, leave by the court to amend shall be freely given when justice so requires.

b.  required after discovery = 26(e) = a party making a disclosure after discovery is required to supplement the pleadings w/ the new information.

c.  scheduling order = 16(b) = although Rule 16 leaves it to the discretion of the judge whether to conduct a pretrial conference, it requires in most cases that the judge issue a scheduling order w/in 90 days after the appearance of ( or w/in 120 days after complaint has been served on (. 

(1)  Purpose = sets a time limit for joinder of additional parties, amendment of pleadings, filing of motions, and completion of discovery.

(2)  standard for amendment = A schedule shall not be modified except upon a showing of good cause.  The merits of the request should be weighed against the prejudice to the other side.

d.  interim order = 16(c) = after the pretrial conference, the judge sets forth what has been decided or resolved in the interim order.

(1)  purpose = sets out the issues to be decided at trial, and supersedes the previous pleadings. 

(2)  standard for amendment = the Advisory Notes comment that the interim order is not to be modified lightly, but should also reflect the evolving nature of the case and the need for continuous management.  The rule itself provides no set standard.  We can look back to Rule 15 for guidance and use the “when justice so requires” standard.  But given that the standard for amending becomes less forgiving as the case progresses, it might make more sense to use the good cause standard of Rule 16(b).

e.  final order = 16(e) = the order following the final pretrial conference

(1)  purpose = details how each side will prove its case by listing the witnesses and experts who will testify and the documents that will be submitted into evidence.

(2)  standard for amendment = the final order shall be modified only to prevent manifest injustice.

f.  during and after trial = 15(b) = when issues not raised by the pleadings come up at trial, the parties may amend the pleadings so that they conform to the evidence.  Such amendments may be made at any time, including after judgment.  Failure to amend, however, does not affect the outcome of the lawsuit.

(1)  purpose = parties may feel that they do not need to amend the pleadings once the judgment has been entered.  But there is a res judicata concern—if there is a future lawsuit, you will want the preclusive effect of every issue decided in your favor to be on record.  The only way that another court will know what issues came into play is if they are detailed in your complaint.

(2)  standard for amendment = again, the rule sets out no explicit standard.  Given that the final order could be amended only to prevent manifest injustice, one would imagine that as tough of a standard would apply during or after the trial.  But if there was no final order, then the only standard given in Rule 15 is the liberal “when justice so requires” standard.

3.  Relation back = 15(c) = Where a pleading has been amended, if the claim or defense asserted in the amended pleading arose out of the conduct, transaction or occurrence set forth in the original pleading, then the amendment relates back to the date of the original pleading.

a.  Purpose = the utility of the provision is in meeting statutes of limitation that have run b/w the filing of the complaint and the amendment.  W/o the provision, a ( whose original complaint met the statute of limitations might find himself barred by the statute, even though the amended pleading was only slightly different from the original one and eve though the ( had received fair notice of the general nature of ( claim before the statute of limitations ran.

b.  Erie problem for when action is deemed commenced = According to Rule 3, an action is deemed commenced as of the date on which the complaint is filed and the statute of limitations will be tolled at that time.  In federal question cases, it is to this date that the amendment presumably relates back.  In diversity cases, it will sometimes be the case that that the state law recognizes a different date, i.e., the date on which service of process is effected.  Under amended Rule 15(c)(1), relation back is permitted by the law that provides the statute of limitations, so state law should govern.  If state law is more generous than federal law, then apply state law. The question remains open as to what happens when state law is less generous than federal law.

c.  Change of party or name of party = where the amendment changes the party or the name of a party, the amendment relates back only if, within the 120 day period provided by Rule 4 for service of process, (A) the party has received notice of the action such that the party will not be prejudiced in maintaining a defense on the merits, and (B) the party knew or should have known that, but for the mistake, the action would have been brought against him.

Schiavone v. Fortune (Xerox 76) ( sued ( for libel, but should have named Time as (. NJ statute of limitations was one year.  Trigger date was date of publication, May 19, 1982.  Claim was filed on May 9, 1983.  ( was served on May 23, 1983.  Under pre-amended rule 15, notice had to be given to ( “w/in the period provided by law for commencing the action against him”.   Court interpreted this to mean the state statute of limitations.  Found Rule 4 inapplicable b/c deals only w/ service of process, not statute of limitations. Neither Fortune (improper party) nor time (proper party) was notified w/in the limitations period.  Court therefore held that statute barred action.

G.  RULE 11 = Sanctions imposed for bad facts, bad law, or bad purpose
1.  Effects of sanctioning = Sanctioning changes the incentives of parties.  This is advantageous in that parties will think twice before harassing or seeking to delay their adversaries. But sanctions tend to be imposed more frequently on civil rights litigants and on certain types of suits.  Many public interest lawyers will do a cost benefit analysis, and will not take the case if there is a great risk of sanction.  Rule 11 sanctions may therefore have substantive effects, especially in constitutional rights cases.

2.  Three methods of sanctioning =
a.  §1927 = authorizes the imposition of attorney’s fees

b.  inherent power of court = Chambers v. Nasco
c.  Rule 11 (original version) = attorney had to sign all pleadings as a verification requirement.  He was attesting to their plausibility, not their truth.

3.  Inadequacy of old methods in curbing litigation =
a.  inadequate legal standard = court had to meet a subjective bad faith standard in order to impose penalty.  Extremely hard to prove.

b.  under-reaching = b/c of the subjective bad faith standard, the rule did nothing to control the filing of claims that were objectively stupid or poorly researched.

c.  harsh penalty = the old rule mandated that the pleading be struck down completely.  Judges rarely exercised the option.

4.  1983 amendments =
a.  applies to all papers filed = the old rule applied only to the pleadings, while the amended version applies to every paper filed.  Creates a continuing obligation on the attorney to verify the filings.

b.  factual standard =  created an objective standard of reasonableness for all factual and legal allegations.  Attorneys were required to make a reasonable pre-filing inquiry w/ regard to the facts and law upon which they were relying upon.  All allegations had to be well-grounded in fact.

c.  improper purpose = expanded the list of impermissible purposes for which a sanction could be imposed, including delay.

d.  broadened available penalties = judges were no longer limited to striking the pleading entirely.  Monetary sanctions were made available.

5.  Cooter & Gell v. Hartmarx (Supp. 149) ( brought action against ( for unfair competition and price fixing on national level. ( moves to dismiss for lack of basis in fact and files for Rule 11 sanctions.  ( subsequently submitted affidavits supporting claim, based on 4 phone calls to department stores.  ( takes voluntary dismissal under 41(a).  Before dismissal became effective, court heard motion on sanctions. Found factual inquiry to be inadequate, and imposed sanctions despite fact that ( had already voluntarily dismissed.

a.  harmony of purpose b/w Rule 41 and Rule 11 = both rules are designed to curb abuse of the system.. Voluntary dismissal under Rule 41 is only available once, and only where dismissal does not hurt (. Both are collateral determinations, and not decisions on the merits.

b.  control of attorney conduct = attorneys must be held accountable for sanctionable behavior whenever it occurs.  The deterrent purpose of Rule 11 would not be served if attorneys were allowed to file frivolous claims and then take a voluntary dismissal w/o consequence.

6.  1993 amendments =
a.  safe harbor = parties have a 21 day grace period after a Rule 11 motion is filed against them in which time they can w/ draw or make changes to their complaint.

b.  factual standard = created a lower threshold of “evidentiary support” as compared to the 1983 requirement that all allegations be “well-grounded in fact.”  Change was attempt to reduce the satellite cases that were burdening the courts.  In addition, parties can flag allegations that are lacking evidentiary support under 11(b).  If you are candid about the fact that you don’t have the requisite support, but will seek to obtain it later through discovery, you can avoid sanction.

c.  notice + hearing = added protection for parties subject to sanction

d.  payment = required payment of fines to the court, rather than to the opposing party.  Philosophical shift— purpose behind Rule 11 is deterrence, not compensation. People were filing motions for economic reasons.  If payment to the other party is warranted for deterrent reasons, however, it can still be ordered. 

e.  discretionary sanction = sanctions were mandatory under the 1983 version

f.  separate motion = a party can no longer move for Rule 11 sanctions by tacking an additional sentence onto his answer.  Separate filing is required.

g.  limited to filings in court = discovery abuses are not covered by Rule 11, but by Rules 26 and 37.

7.  Reconsideration of Cooter in light of 1993 amendments =
a.  safe harbor = while the amendment was first thought to obliterate Cooter altogether, Cooter will still apply if ( dismisses after the 21 day grace period expires.

b.  factual standard = the four phone calls may have been sufficient factual basis for complaint, given the lower threshold.

c.  payment = party might not have made the motion if he were not collecting personally.

d.  discretionary imposition = the judge might have decided not to impose the sanctions given that ( had already dismissed.

8.  Balancing Rule 11 with Rule 8 = there is potential conflict b/w liberal pleading, that allows ( to seek redress on the basis of a bare-bones complaint, and a rule that requires a certain degree of evidentiary support for all allegations made.  The change in the rule shifts the cost of investigation onto the (.  The Federal Rules had allocated the costs b/w the parties, pushing the cost of discovery onto (. The degree to which that is true is somewhat lessened w/ the new rule.

H.  RULE 16 = Pre-trial management
1.  Managerial judging = Rule 16 authorizes the judge to become actively involved in managing and controlling the case throughout the pre-trial phase.  The judge may conduct a pre-trial conference to simplify or formulate the issues in the case, to keep the case moving, identify witnesses to be presented at trial, and to facilitate settlement.  The involvement of the judge inevitably affects his level of impartiality, which is a subject of some controversy in light of the traditional adversarial model.

2.  Philosophical shift = Rule 16 moves the litigation process away from trials and toward a process of judicial management that encompasses pretrial procedures.  Rationale =

a.  settlement = w/ 95% of cases settling, it made no sense to have a system directed at trial proceedings.  Focus the attention to pre-trial instead.

b.  liberal discovery = w/ no interlocutory appeals, the courts needed a mechanism w/ which they could overcome impasses reached in discovery.

c.  docket control = there was an increase in dockets w/o commensurate increase in funding. Needed to expedite the disposition of cases.

3.  Major changes =
a.  appearance = court can order parties to appear at the pre-trial conference.  This avoids the delays associated w/ “I’ll have to consult w/ my client.”  Consequences of requiring parties to appear =

(1)  increase litigation costs = parties may have to bear the additional costs of flying across the country, etc.  Alternatively, society may have to bear the costs w/ expensive video-teleconference machines and the like.

(2)  publicity = underscores the fact that litigation is not simply within the private domain of the parties.  Every act of litigation is a public act that uses public money, and the court can rightfully limit access to the courtroom where it becomes too expensive for society to bear.

(3)  attorney-client conflict = the attorney and client may disagree about settlement.  Lawyers may have a disincentive to settle w/ hourly billing.  Rule 16 no longer tolerates protracted billing.

b.  sua sponte dismissal = the court can dismiss frivolous claims sua sponte, but must follow the procedures of Rule 56.  Dismissals from the bench can no longer go unchecked.

c.  scheduling = court can establish a schedule for amendments, discovery, stipulated facts, etc.  The scheduling orders supersede the pleadings and become the governing documents of the proceedings.

IV.  BURDENS OF PRODUCTION AND PERSUASION
A.  Introduction and definitions
1.  Consequences of allocating burdens = Burdens determine which party has to come forward w/ evidence at trial and how much evidence that party will have to produce in order to be entitled to a judgment in her favor.  Two consequences =

· affects the way the jury will be instructed

· affects whether and when the court can determine a case b/f trial

2.  Burden of proof = has two components:

a.  burden of production = burden of coming forward w/ enough evidence to put a question at issue, such that a jury could reasonably find in favor of the pleader.  Party meets burden when she sets out elements of prima facie case.

b.  burden of persuasion = burden of proving to the trier of fact that a particular fact exists, such that the party is entitled to win on the issue.

3.  Factors to consider in allocating the burden = same as those for burden of pleading 

· affirmative/negative distinction

· party to whose case the issue is essential

· statute

· access to information

· probabilities

· policy

· repose = even if all the factors above support the ( bearing the burden, ( is the one disturbing the status quo and invoking the power of the state.  She will inevitably bear the burden of pleading something.

4.   Effect of meeting the various burdens = 

a.  Burden of pleading and motion to dismiss = ( states the requisite elements of the c/a, and ( survives a 12(b)(6) motion to dismiss.  M/d attacks the legal sufficiency of a claim as a matter of law.  When m/d is granted, court is stating that, given the facts as ( has stated, ( should not recover b/c facts do not state c/a.  When ( meets her b/ pleading, she states a c/a and may be entitled to relief.

b.  Burden of production and motion for directed verdict =  When ( puts in enough evidence to meet b/ production, she has made out her prima facie case and survives a motion for directed verdict.  She has put in enough evidence such that the jury could reasonably find in her favor.  Assume ( meets burden and ( does nothing.  Although ( survives d/v, she is not yet entitled to win directed verdict b/c jury is entitled to disbelieve ( evidence.  ( will still have to meet burden of persuasion at trial.

5.  Texas Dept. of Community Affairs v. Burdine (Xerox 108) ( brought 2 Title VII claims against employer alleging discrimination in failure to promote and in termination.  

a.  Burden of pleading = elements of c/a for Title VII action for sex discrimination are:

· ( is a woman 

· ( intentionally discriminated against her

· on the basis of her sex

b.  Burden of production = elements of ( prima facie case are:

· ( applied for position

· ( was qualified for position

· despite qualification, ( was not hired 

· position was kept open to others w/ same qualifications as (
· a male was hired

Typically, if ( has met these elements, then she survives ( motion d/v.  She has produced enough evidence from which an inference of intentional discrimination could be drawn be the jury.  She is not entitled to a judgment, however, b/c she has not proven intentional discrimination.  There may be a legitimate reason that the male was hired.  Here, the court adds an additional step.

c.  Shift of burden = ( has the burden of producing a legitimate non-discriminatory reason for passing over ( despite her job qualifications. ( does not have to prove that he was actually motivated by the proffered reason, but has the burden of producing such a reason.  ( retains burden of persuasion.  If , however, ( fails to meet this intermediate burden of production, ( is entitled to directed verdict and judgment.

d.  Burden of persuasion = ( has to prove that the reason articulated by ( was pretext for discrimination.




Possible reasons for the interim shift =

· access to information = given that ( motivation is particularly w/in his own knowledge, perhaps the shift makes sense.  But it is not clear why the ( would then bear the burden of pleading intent in the first place.

· efficiency = it makes sense to allocate the essential element of the ( story to the (.  Otherwise, all ( would have to say is “I was qualified and I wasn’t hired.”

We decide how to allocate the burdens based on the formal and functional aspects of each case, and how we allocate the burdens will vary w/ the particular cause of action.  Likewise, whether a court will introduce an intermediate burden of production will vary w/ the cause of action.

B.  RULE 56 = Summary Judgment
1.  Introduction = Summary judgment is an intermediate motion that is made after m/d but before m/d/v.  The function of summary judgment is to identify those categories of claimants that don’t have sufficient evidence to meet b/production.

2.  Motion made in two categories of cases =

a.  where movant bears the BOP on particular issues = movant comes forth w/ evidence to show that there is no genuine issue to any material fact that she has to prove, therefore entitling her to judgment.

b.  where movant does not have BOP = moving party either negates an essential element of non-moving party’s case or shows the absence of legally sufficient evidence in the record that would support non-moving party’s case.

3.  Summary chart =



4.  Standard = R56(c) = movant is entitled to a judgment as a matter of law if he can show that there is not genuine issue of material fact.

“material” = any fact that the non-moving party must establish in order to win on her claim or defense. For (, material facts are all those needed to establish c/a.

5.   How to show lack of genuine issue of fact =
a.  affidavits = R56 (e) = these affidavits must recite only matters as to which the affiant has personal knowledge, must state only matters which would be admissible at trial, and must show affirmatively that the affiant is competent to testify to the matters stated therein.

b.  discovery material = 56(e) = depositions, answers, interrogatories, may be obtained from either side.

6.  Showing by movant = Regardless of who will have the burden of production on an issue at trial, the moving party bears the initial burden of production on that issue. That is, he bears the burden of coming forward w/ information that clearly establishes that there is no factual dispute regarding the matter upon which summary judgment is sought.  Normally, the movant will do this by presenting affidavits, depositions, etc.  But where the moving party does not bear the burden of persuasion at trial, he may be entitled to summary judgment merely by showing that the existing record contains no other evidence that the non-movant will be able to prove an essential element of its case.  See Celotex below.

a.  Adickes v. Kress (Xerox 114) Discrimination suit under §1983.  White teacher came into restaurant w/ black students, waitress refused to serve her. Upon leaving restaurant, policeman arrested her for vagrancy.  ( alleges conspiracy b/w Kress and police.  Case turns on whether the policeman who arrested ( was present in the store at the time ( refused to serve her.

(1)  evidence submitted by moving party (() = ( moves for summary judgment on the grounds that no proof of conspiracy exists in the record.  Points to materials from the store manager, chief of police, and the arresting officers, all of whom denied that a conspiracy existed.  Put forth no evidence, however, to show that a policeman was not present in the store at the time.

(2)  evidence submitted by non-moving party (() = ( points to the absence of a denial that a policeman was present in ( answer, and unsworn statement by ( employee that a policeman was present, and a statement made at her deposition, to the effect that 2 students told her that they saw the policeman present.  Problem is that ( evidence was not competent—it was not in a form admissible at trial.

(3)  Adickes standard = Moving party must come forward w/ affirmative evidence that shows the absence of a genuine issue of material fact (i.e., to negate non-movant’s claims).  Unless and until the moving party makes this showing, the non-movant does not have to come forward w/ anything. In this case, ( failed to make affirmative showing that policeman wasn’t present.  Since ( failed to meet initial burden of production, it is irrelevant that ( evidence was not competent.  Summary judgment denied.

b.  Celotex v. Catrett (Xerox 124) Wrongful death action.  ( claimed deceased husband had been injured by exposure to asbestos manufactured by (.

(1)  evidence submitted by moving party (() = NONE. ( did not produce any affidavits, depositions, or any other independent information in support of the proposition that its products were not the ones that injured decedent—it simply pointed out to the court that ( had no competent evidence implicating ( liability.

(2)  evidence submitted by non-moving party (() = ( submitted a transcript of her husband’s testimony that he had been exposed to ( product, a letter from her husband’s employer to the insurance company stating that it used ( products during the applicable time period, and a letter from the insurance company to ( attorney summarizing the employer statements.  Problem again is that evidence is hearsay, and would not be admissible at trial unless the employer and insurance agency were called as witnesses to testify as to the contents of the letter at trial.

(3)  Rehnquist standard = A movant who does not otherwise bear the burden of production has the initial burden of showing that the record does not contain admissible evidence in support of the non-movant’s claim.  This burden can be met w/o an affirmative showing, by simply pointing to the record and showing an absence of evidence sufficient for the non-movant to meet her burden of persuasion at trial.  Thus, the moving party does not have to negate the non-movant’s case.

(4)  White’s concurrence = the movant should not be allowed to prevail on nothing more than conclusory allegations.  In other words, it is unacceptable for the movant to sit back and say “Prove it.”

(5)  Brennan dissent = the movant should not be allowed to make a “prove it” motion., especially where he had knowledge that evidence in support of non-movant’s claim existed, albeit in incompetent form.

(a)  majority approach allows for “prove it” motions = Where a non-moving party bears the burden of proof at trial, she should be able to oppose a summary judgment motion by either showing that the movant was wrong in his reading of the record (i.e., either b/c he overlooked facts or misunderstood those that were there), or by producing additional evidence to show that she can meet her burden of persuasion at trial.  Under the majority approach, the non-movant has to concede the movant’s account of the record and produce affirmative evidence in the form of a mini-trial record.  Movant has to do nothing.

(b)  majority approach shifts all costs of discovery to ( = Where non-movant bears the burden of proof at trial and must produce competent evidence in order to oppose a summary judgment motion, and where the movant has no such affirmative duty, the non-movant is required to outline her entire case for the movant—identifying all documents, witnesses, etc.  Such a requirement is inequitable where there is no reciprocal mechanism for forcing the movant to come forth with his game plan.

7.  Opposing party must respond = 56(e) = when motion is made and supported, the adverse party may not rest on the allegations or denials of the adverse party’s pleadings, but must respond by affidavits or otherwise.

evidence must be in reducible form = Despite the connotations of the language in the cases, the evidence submitted by the opposing party does not have to be in a form that would be admissible at trial in order for it to be competent.  The evidence must be of appropriate content such that it could be reduced into an admissible form for trial purposes.

8.  When affidavits unavailable = 56(f) = when non-moving party cannot present by affidavit facts essential to justify opposition to the motion, the court may grant a continuance to permit the affidavits to be obtained, depositions to be taken, discovery to be had, etc.

9.  Construction most favorable to non-movant = the party opposing summary judgment is not required to make an evidentiary showing unless the movant clearly demonstrates the lack of a triable issue of fact.  In any event, the non-movant receives the benefit of the doubt.  The matter presented in the motion must be construed most favorably to the party opposing the motion.

10.  Evidentiary standard = The standard for determining whether there is a genuine issue of material fact for summary judgment purposes is the same standard that is to be used for directed verdict.  That is, if the movant would have had to establish by clear and convincing evidence that the non-movant did not meet its burden of proof at trial in order to obtain a directed verdict, then she would have to show the absence of a genuine issue of fact be clear and convincing evidence in order to win a summary judgment motion.  See  Anderson v. Liberty Lobby (Xerox 136).  Should the standard be the same?

a.  ( argument = Everyone agrees that we shouldn’t let meritless cases go before the jury.  But summary judgment motions are made before trial, where the court has to make a prediction about what the trial record will look like—about the admissibility of evidence, the credibility of witnesses, etc.  In d/v, the judge and the jury have already heard all of the evidence.

b.  ( argument = How else is a judge supposed to decide the case in light of how a reasonably jury would decide it if he does not use the same evidentiary standard that the jury would use?  As far as credibility issues are concerned, most cases will turn on documentary evidence, not testimony.  A judge is in just as good a position as the jury to read documentary evidence. Efficiency concerns make it impossible to litigate all cases.  But then again, the 7th amendment gives documents to the jury to read, and efficiency will not usually override 7th amendment concerns.

11.  Partial summary judgment =56(b) = summary judgment may be granted w/ respect to certain claims even when it is not granted w/ respect to all claims.  If this occurs, the court may order the entry of judgment on the claims as to which summary judgment has been granted if there is no reason for delay in the entry of the judgment.  The losing party may then appeal the partial summary judgment while the remaining claims are being tried.  Exception = where summary judgment is granted on liability alone, and the only remaining issue is damages, the summary judgment is interlocutory in nature and cannot be immediately appealed.

C.  RULE 50 = Directed Verdicts and JNOV
1.  Directed Verdict = 50(a) = Either party may move for a directed party, which takes the case away from the jury and determines the outcome as a matter of law.  The movant is stating that, as a matter of law, the non-movant has not established facts that entitle it to prevail.  A party no longer has to wait until the close of the trial, but can move for d/v on a particular issue when all the evidence is in on that issue.  Generally, ( moves for d/v at the close of (’s case.  ( moves after both sides have rested.

2.  Judgment notwithstanding verdict (JNOV) = 50(b) = Either party may move for a judgment as a matter of law, notwithstanding a jury verdict that has been returned in favor of the opposing party.  JNOV and m/d/v/ are identical in all respects, except that a party moves for d/v before the jury returns a verdict, but moves for JNOV after the verdict has been returned.

3.  7th amendment concerns = we are always hesitant to take cases away from the jury.  We do not, however, permit juries to decide facts against the evidence.  They cannot act in so arbitrary or unreasonable a way as to undermine the rule of law.

4.  Standard for granting the verdict = The court may determine an issue against a party where there is no legally sufficient evidentiary basis for a jury to find for that party on that issue.

5.  3 major tests to determine the sufficiency of the evidence =
a.  scintilla test = where there is the slightest bit of evidence favorable to the non-movant, the case goes to the jury.  The court looks only at the evidence favorable to the party against whom the motion is being made.  Result = all cases went to the jury.

b.  ( always wins if there is any factual dispute = if there is evidence from which a jury could reasonably decide for either party, then the court can direct a verdict against the party who bears the burden of proof on the issue.  Result = since ( only have to prove their case by preponderance of the evidence in order to win a civil suit, this standard took all civil cases away from the jury.  Problematic given that we do not view the judge as having superior expertise in reaching a decision where the evidence is equal on both sides.

c.  most favorable evidence test = the judge should consider all the evidence favorable to the non-movant, and then to the uncontradicted, unimpeached evidence that is unfavorable to him.

6.  Lavender v. Kurn (Xerox 155) Wrongful death action—circumstantial evidence supported possibility that employee was standing along side a train and struck w/ swinging hook.  Also supported by hearsay statement of workman, who stated that he must have been struck by the train.  ( contends that he was murdered, that someone saw him cross in front of the train and that his body was several feet away from where it would have been struck.

a.  d/v denied according to scintilla test = where the ( puts in any evidence at all, the jury is entitled to ignore all ( evidence and grant verdict for (.  ( can get d/v only where ( case is so weak that a verdict could not possible be justified. Otherwise, the court is entitled to disbelieve all ( evidence.

b.  d/v granted according to ( favorable test = if evidence is equal in support of negligence and murder theories, ( gets d/v.

c.  d/v denied according to most favorable evidence test = ( would probably survive d/v.  For the most part, credibility decisions regarding witnesses are left to the jury.

V.  PRECLUSION
	Claim preclusion (res judicata)
	Issue preclusion (Collateral estoppel)

	Applies to :

· same claim

· includes both those that were tried and those that could have been tried
	Applies to :

· same or different claim

· only with regard to those issues that were actually litigated or necessarily decided

	Policies supporting:

· efficiency = consolidation of claims

· repose = fairness to (
· respect for prior judgments
	Policies supporting:

· efficiency

· repose

· consistency b/w judgments


A.  Relation to joinder = In general, how readily preclusion will be applied is proportionate to how readily parties may be joined permissively under Rule 18.  Where it is very easy for ( to join parties, courts are more willing to give preclusive effect to a judgment, since ( had a full and fair opportunity to litigate her case.

B.  Claim preclusion (res judicata) = Saying that a claim is res judicata means that parties’ rights w/ respect to a claim have been fully determined.  Whatever rights ( asserted or could have asserted w/ respect to the claim are merged into the prior judgment, and that judgment bars any future claims on the issue.  Precludes relitigation of claim w/o regard to issues litigated in case #1.

1.  Same claim = in order for a judgment in case #1 to have preclusive effect in case #2, there must be identity of claim b/w case #1 and #2.

a.  Old tests to determine sameness of the claim = 
(1)  primary rights test = are the primary rights being litigated the same in both cases?

(2)  single wrongful act test = did a single wrongful act give rise to the actions in both cases?

(3)  single cause of action test = is the ( seeking to litigate under the same c/a in both cases?

(4)  sameness of the evidence test = is the evidence relied upon the same in both cases?

Clancy v. McBride (p. 959) In motorcycle accident, case #1 for property damage at justice of peace.  Case #2 for personal injury in county court.  At common law, ( could not join different c/a—every instance of litigation involved a single claim.  Accordingly, court found no preclusive effect of judgment in case #1.  In addition, case #1 was decided by justice of peace w/ limited jurisdiction.  Might have been case that judge in case #1 was not competent to issue judgment on claim in case #2.

b.  Transactional approach (Restatement §24) = There will be preclusion w/ respect to ( rights against ( w/ respect to all or any part of the transaction or series of transactions out of which the initial action arose.  What determines a transaction is to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation.  A claim is thought to be identical to another each derives from a common nucleus or operative fact.  

Broader definition of claim ( increases scope of claim preclusion
Rush v. Maple Heights (Xerox 156) Case #1 = property damage for $100 in municipal court.  Case #2 = personal injury for $12,000 in court of common pleas.  Issue of negligence was collaterally estopped by 1st action.  Only issue in case #2 was damages. Court finds that whatever rights ( had in personal injury case were merged into municipal court judgment that barred future litigation. A quick and easy judgment in municipal court led to 12K damage award.

c.  Effect on counterclaims = Under Rule 13 (a), counterclaims are compulsory and must be asserted in the first lawsuit if they arise out of the same transaction that is the subject matter of that lawsuit.  Where a ( fails to assert a counterclaim in the first instance, he loses the privilege and the judgment in case #1 has preclusive effect.  Counterclaims warrant special attention b/c:

· functional analysis required = claims that may seem unrelated on their face may be related in light of a pragmatic and functional analysis.  Example = in negligence action, ( can permissively assert a cross-claim for divorce under Rule 13(b).  Counterclaim is not compulsory unless divorce was result of accident.  Claims seem unrelated, but are related beneath the surface.  ( might lose opportunity to assert claim if not asserted in first instance.

· state law differs from federal law = in some states, a ( is never compelled to assert a counterclaim.  Whether ( will be precluded from raising the claim in a subsequent action may depend on whether you are in state or federal court.

d.   Possible exceptions to preclusion despite same claims =

· second claim not foreseeable = if the 2nd claim is something that ( could not have known about at time of case #1.  Example = DES cases

· limited jurisdiction = if municipal court could not have granted judgment b/c of limited jurisdiction, unfair to give preclusive effect to initial judgment.

· Change in law =  during time b/w case #1 and case #2

2.  Same parties = General rule is that only those who were parties to case #1 or who were in privity w/ parties in case #1 are bound by that judgment.

Nevada v. US (p. 964) Litigation to settle rights to water in Truckee River.  Water was used by Indian tribes for daily purposes, and also needed to irrigate the desert for the development of cities.  Case #1 = US (project + tribe) v. all water users.  Case #2 = US + tribe (intervenes) v. water users + project.  Second case arose b/c river was drying up after use for irrigation, and US sought water for tribe.  ( argues that ( rights were fully determined in case #1.  Court holds that both actions involve the same claim for water rights, that the government intended to settle the rights entirely in case #1.

a.  Privity
(1)  2 major categories where parties are found to be in privity =

(a)  where non-party was represented by party to case #1 = where the non-party had its interests adequately represented in case #1, he is bound by the judgment.

· children = parents are generally representatives for their children.  In some cases, where the parent is not an adequate representative, the child’s rights are not tolled until he reaches the age of majority.

· trustee = represents the interests of the beneficiary

· class action = there is a representative for non-named (’s whose interests are the same or similarly situated as the representative.

(b)  substantive legal relationships = a subsequent owner or purchaser stands in the shoes of the original party for preclusion purposes, the idea being that his rights were reflected in K price.

(2)  Hansberry exception = a non-party is barred by a previous judgment where he is in privity w/ a party to that litigation, except where his representative is faithless.  Where the representative of the non-party has an impermissible conflict w/ him, the non-parties interests are not adequately represented and his is not precluded from relitigating the claim in his own right.

(3)  Functional analysis of Nevada = 

(a)  US + tribe in privity = The tribe was found to be in privity w/ US, who acted as its representative, and was therefore bound by prior judgment.  They shared a common interest at the time of the first litigation.  

(i)  ( tribe argument = tribe might say that, although nominally coparties, it and the US were functionally adverse, since the litigation of water rights is a zero sum game—taking water for one party takes it away from another, such that all parties are adversaries.  US primary interest was irrigation of the desert, not the tribe’s water rights.

(ii)  ( project argument = there was not a sufficient conflict of interest to place the tribe w/in the Hansberry exception.  Even if there were, project had no idea that US was faithless representative, and acted on expectations that decree was final.  Moreover, even if tribe cannot relitigate, it has another remedy against US—can sue for breach of fiduciary obligation.

(b)  Tribe + project = Should the tribe be precluded from asserting claim against the project?  In case #1, they were co-parties.  Unless there is a mechanism for getting a party or claim before the court in the first instance, the party should not be barred from subsequent litigation.

(i)  Co-parties and cross claims = general rule is that the judgment b/w adversaries does not preclude later litigation among former co-parties.  Cross claims are permissive under Rule 13(g) .  Rationale =

· Party may not have been aware of need for cross-claim, thinking he should be able to trust his co-party.

· Co-parties need to work together in order to be effective in their strategy.  Making cross-claims compulsory would weaken the alliance.

(ii)  Nominal co-parties only = Court of Appeals held that the tribe was not barred from asserting a claim against the project b/c they were not adversaries in the original litigation.  This would be consistent w/ the holding above that the US had not acted as a faithless representative.  Supreme Court, however, states that the tribe and project were only nominally co-parties, and were functionally adverse b/c case was a zero sum game.  Tribe’s claim against project would not have been a cross claim at all, and it is therefore barred from asserting a claim that should have been brought in the first instance.

b.  Doctrine of mutuality = neither party to a subsequent case can use a prior judgment for preclusive purposes unless both would be bound by the prior decree relied upon.  A non-party who has not earned her right to repose will not be able to rely on the prior judgment.

(1)  Nevada exception for defensive use of judgment by non-parties = Court allowed subsequent users of the river who were not involved in or in privity w/ parties to the previous litigation to use the prior judgment defensively against the tribe. That is, the later water users were able to foreclose the tribe from asserting any claim against them, stating that their rights were determined by the prior judgment to which they were not parties.

(2)  Two ways to read the exception to mutuality =
(a)  narrow = the court simply intended to bar any party to the water rights litigation.  The project had already made investment-backed decisions, and no one wanted Reno to disappear.

(b)  broad = there are certain kinds of cases that resolve complex social interests, that make sense only if treated as final, and that are especially disruptive to the status quo if relitigated.  In highly complex suits, even non-parties can be bound where we want to achieve finality.

(3)  Question left open by Nevada = Can a party to case #1 offensively preclude a non-party from relitigating a claim? That is, can a non-party be bound by the prior judgment?  Nevada only stood for the principle that a non-party can use a prior judgment defensively to bar a party from asserting a claim against her.  Issue of whether vice versa is true taken up by Martin.

(4)  Offensive use of prior judgment to bind non-parties = Martin v. Wilks (p. 971) B (black firefighters) file discrimination suit in AL. Case #1 = B v. city, settled by consent decree in favor of B.  Case #2 = fairness hearing where W (white firefighters) appeared as amicus curiae.  Case #3 = W v. city for reverse discrimination.  

(a)  Parties must have been joined under Rule 19 in order to be bound = W were not parties to case #1, and should therefore be allowed to move forward w/ their suit.  Court does not consider whether W was in privity w/ city in case #1, although they most assuredly were. W was not given a full and fair opportunity to litigate case as amicus curiae. Court holds that, if B wanted W to be bound by judgment, it should have joined all W as Rule 19 necessary parties.  It is the obligation of the party in case #1 to join all indispensable parties, otherwise the decree will lack finality.

(b)  Procedural implications = Martin seems to indicate that all discrimination suits become in rem proceeding where all workers who are not part of ( racial group should be joined as necessary parties.  Failure to join will enable third-party workers to undermine any settlement or court ruling, even many years after the original suit is finished, by claiming that the ruling unfairly impacts their own rights.

NOTE: Congress revisited Martin and held that a complex employment decree will be res judicata against a non-party if the non-party had notice of the decree and a reasonable opportunity to object, or if its interests were adequately represented in case #1.

3.  Valid final judgment = preclusion attaches to a judgment only if it is a final judgment of a competent courts on the merits of the case.  The court rendering the judgment must therefore have personal jurisdiction over the parties and subject matter jurisdiction over the case being decided.

a.  What counts as adjudication on the merits =
(1)  trial verdict = adjudicated case after trial

(2)  consent decree = negotiated K b/w parties resolving dispute that is “so ordered by the court.” If it is not “so ordered,” it is not a final judgment

(3)  final judgment on merits = because pleadings rules have relaxed a lot, tolerating mistakes and allowing for their correction, the scope of claim preclusion has increased.

· summary judgment

· directed verdict

· 12(b)(6) dismissal

(3)  default judgment = no preclusive effect, unless there was a full hearing w/ decision on merits

(4)  voluntary dismissal under 41(a) = may or may not have preclusive effect depending on how much work ( has made ( and system do prior to dismissal

(a)  before answer = w/o prejudice for first dismissal, ( has right to bring the claim a second time, after which a voluntary dismissal would be w/ prejudice.

(b)  after answer = w/o prejudice if parties can stipulate that ( has not been harmed by dismissal.

(5)  involuntary dismissal 41(b) = w/ prejudice, except in following cases where there is a conflict b/w repose and the larger public policy of having specialized courts:

· lack of jurisdiction

· improper venue

· failure to join indispensable party

b.  where two courts w/ concurrent jurisdiction = the judgment of the first has preclusive effect for full faith and credit reasons.

c.  where first suit in state court and viable federal claim not raised = where ( files suit in state court and later tries to bring federal claim arising out of same transaction in federal court, she is usually barred from litigating the federal claim from her failure to pursue federal relief in the first instance.  NOTE: supplemental jurisdiction implicated.

d.  where judgment entered by incompetent court = If the 1st court entered judgment but did not have jurisdiction to hear claim in first place, federal courts will give the judgment preclusive effect.  Must look to state laws of preclusion, some of which, have prior competency requirement.  NOTE: Erie analysis may be necessary.

(1)  §1738 Full faith and credit clause = federal court will refer to the state rule of preclusion in determining res judicata where the state court has decided a matter exclusively w/in the jurisdiction of the federal courts.

(2)  where state has no prior competency requirement = judgment will be given preclusive effect

(3)  where state has competency requirement = judgment may not be given preclusive effect.  Ask 3 questions:

· Is there a clear defect of subject matter jurisdiction?  Sometimes lack of subject matter will not be clear.

· Has there been a substantial infringement of rights?

· Was court incapable if deciding whether it had the power to hear the case?

e.  No claim splitting permitted = Assume ( wants to sue in traffic court for $100 in property damage and  in court of general jurisdiction for personal injury claim of 10K.  Where injuries arose out of same accident, this is not permitted.  ( has the opportunity to bring both claims in a court that is competent to hear them.  If ( files both claims in traffic court, the personal injury claim is dismissed w/o prejudice for lack of jurisdiction, falling into exception of 41(b).  If ( fails to bring claim, however, she suffers the consequences of that omission.

4.  Raising the defense of preclusion = preclusion must be raised by the party asserting res judicata.

a.  affirmative defense = where ( wishes to assert res judicata, it must be raised in the pleadings.

b.  offensive use = party will have burden of pleading and proving res judicata, typically in a summary judgment motion.

c.  untimely motions = where party fails to raise preclusion in timely manner, she usually waives its applicability.  It will rarely be raised by the court sua sponte.  Example = NJ Total Controversy Doctrine = ( is required to join all claims and all parties that are transactionally related.  This is a procedural rule w/ severe res judicata, and thus substantive, effects.

C.  Issue preclusion (Collateral Estoppel) = preclusion of a particular issue in a case

1.  Introduction 

a.  applies only to issues actually litigated or necessarily decided = unlike claim preclusion, the issue must have been litigated in fact in order to be given preclusive effect.  Issues that could have been litigated but were not will not be barred from subsequent litigation.

b.  applies to claims unrelated to those in first litigation = where the subsequent action concerns a different claim than the first such that res judicata would not apply, the parties can be estopped from relitigating issues that were decided in the first action.

2.  Underlying policies
· finality and repose

· efficiency concerns

3.  Possible costs of collateral estoppel
a.  possibility of error = issues may have been decided incorrectly in first lawsuit, and the falsehood is allowed to infect future cases

b.  defensive costs to litigant = worry of collateral estoppel may lead parties to over-litigate an issue, destabilizing the legal system.

4.  Conditions necessary (not always sufficient) for collateral estoppel =

Cromwell v. County of Sac (p. 978) ( sued for payment on 4 bonds. ( argues that he is estopped by prior judgment brought by Smith against city on bonds owned by (.  Court below found that bonds were secured by fraud, and only payable to a good faith purchaser who had given consideration for purchase.

a.  Identity of issues = are the issues in case #1 identical to those in case #2? 

No collateral estoppel in Cromwell b/c different bonds were at issue in each case.  The value of the bonds at issue had not been litigated in case #1.

b.  Final judgment on the merits = 

(1)  Actually litigated = Upon an examination of the record, was the issue actually litigated and fully contested in the prior case?  The party asserting collateral estoppel has the burden of proving actual litigation by bringing the record before the court.

(a)  importance of burden of proof = Differences in the allocation of the burden of proof b/w the first and second proceeding may dictate that collateral estoppel not apply.  If in the first action, BOP was more favorable to the party seeking estoppel than it was in second action, estoppel will not be allowed.  Assume ( brings criminal action against (, where she has to show ( guilty BRD, and ( is acquitted.  ( is not estopped from relitigating the issue of ( liability in a civil trial where the burden of proof is by preponderance of the evidence. ( inability to prove her case BRD is not indicative of an inability to meet a lower burden.

(b)  importance of judges instructions = Suppose the complaint pleads two c/a, but judge only instructs jury on one. ( did not put in evidence on one c/a.  Fact that judge instructed jury on only one c/a may indicate that the other was not fully contested.

(i)  ( argument = ( put issue into play by pleading it and had the opportunity to put evidence in on the issue.  Her failure to do so is an admission that her case on the issue is weak.  ( says that he was ready to put in evidence opposing issue, and is entitled to repose.  ( could have protected herself by amending the pleadings.

(ii)  ( argument = giving the issue preclusive effect would be incompatible w/ the ideals of FRCP.  The course of litigation is shaped by discovery, not the pleadings.  There was no discovery on the issue, no waste of resources.  She should not be precluded from litigating the issue later.

(c)  importance of amendments = ( should take advantage of her right under Rule 15 to amend her pleadings to conform to the outcome of the trial, if she wishes to avoid preclusion on issues raised in pleadings but not raised at trial.

(d)  stipulations do not carry preclusive effect = stipulations are not judgments, but only binding agreements.  Parties may stipulate to facts w/o stipulating liability.  Stipulation occurs for efficiency reasons, allowing parties to get straight to the important issues.  Attaching collateral estoppel to stipulations would undermine the efficiency rationale that underlies them.

(e)  default judgments = collateral estoppel should not be available for default judgment unless it is manifest from the judgment that the issue was at play. Depends on kind and quality of evidence reviewed.

(2)  Necessarily decided = A issue becomes adjudicated only when it is shown to have been the basis for relief, denial of relief, or other ultimate right established by the judgment.  In other words, for an issue to be collaterally estopped in a subsequent action, it had to have essential or necessary to the judgment.

(a)  Cambria v. Jeffery (p. 982) J sued C in negligence for both property damage and personal injury from accident.  Judge found that both were negligent, so judgment issued for C.  In second action, C sues J for damage to his car.  Jury found for C, but judge entered verdict for J on ground that earlier judgment established C’s contributory negligence.  Preclusion of issue of negligence improper, b/c basis for first judgment was J’s negligence, not C’s.

(b)  General verdict = when a jury’s verdict says nothing more than the party for whom the case has been decided, there is not way to determine on which issues the judgment was based.  Example in negligence action = don’t know whether ( won b/c ( could not prove his negligence, or whether ( showed that ( was contributorily negligent. Collateral estoppel will generally not apply.

(c)  Special verdict = when the verdict specifies the issue on which the decision was based, that issue will generally be given preclusive effect.  Example = ( contributory negligence would be determinative in case #2, but ( negligence may still need to be litigated.

(d)  Alternate findings = where a judgment rests on alternate findings, either of which would be sufficient to sustain it courts are split as to whether both issues or neither should be given preclusive effect.  Restatement gives neither preclusive effect b/c it cannot be said that either was necessary to judgment.

(e)  Foreseeability of future litigation = There is an increasing tendency to apply collateral estoppel in a subsequent action only where that action was reasonably foreseeable at the time of the initial adjudication of the issue in question.  Issues tangential to the first judgment can usually be relitigated.

Evergreens v. Nunan (p. 984) Drew a distinction b/w an ultimate fact (e.g., negligence)—consisting of the application of a rule of law to the facts, and mediate facts—those from which the jury draws the ultimate factual conclusion. The finding of an ultimate fact in the first action is not always conclusive of the mediate data on which the ultimate fact was based, thus there is not preclusive effect for the mediate data in the first action.  Confusing as hell, just mention it and move on.

(f)  Courts of limited jurisdiction = where the court in the first action is more limited in capacity than the court in the second, whether preclusive effect will be given to issues decided by the first court will depend on the differences in the quality or extensiveness of the procedures followed in the two courts or on factors relating to the allocation of jurisdiction b/w them.  That is, where the procedures of the first court lack formality such that the quality of fact-finding is affected, preclusion may not apply.

c.  Same parties = old rule was that collateral estoppel was available only where privity and mutuality existed b/w the parties.

(1)  Privity = issue preclusion was available against non-parties who were in privity w/ parties to first action. The non-party must have been represented by an accountable person in case #1.

(2)  Mutuality = issue preclusion could only be used by someone who was a party or privity w/ a party to case #1.  Reasons =

· guilty party could shift liability to someone who didn’t care about the judgment against them

· fairness concern—someone who couldn’t be hurt by first judgment shouldn’t be able to benefit from it.

· due process concerns for the third party not involved

(2)  Demise of mutuality = it is no longer a general rule that a stranger to the first action cannot benefit from the findings of fact made against his adversary.

(3)  Defensive non-mutual collateral estoppel = involves repeat (, who lost in case #1, against different (.  ( wants to prevent ( who lost in first action from relitigating same issue in case #2.

Bernhard v. Bank of America (p. 987) ( sued executor of estate to which she was a beneficiary claiming that he had wrongfully taken money from deceased’s bank account and placed it in his own.  Court found for (.  She then sued Bank for allowing withdrawal.  Court allowed collateral estoppel.

a.  Rule = the party against whom collateral estoppel is being asserted must have been a party or in privity w/ party to judgment in case #1. 

b.  Full and fair opportunity to litigate = A non-party can use collateral estoppel defensively against a party or privy to case #1 so long as the party against whom collateral estoppel is being asserted had a full and fair opportunity to litigate in case #1.

(4)  Offensive non-mutual collateral estoppel (OCE)= involves different ( against repeat ( who lost in first action, usually in mass tort cases.  Once ( found liable in first action, all non-party ( want to use judgment in case #1 as determinative.

(a)  DeWitt v. Hall (p. 992) ( jeep collided w/ cemet truck owneed by ( and operated by F.  In case #1, F won 5K for personal injury.  ( seeks to sue in case #2, and use prior judgment as determinative of ( liability.  Court finds no policy reason to prevent use of OCE —same principle as defensive estoppel.

(b)  Parklane discretionary rule = Parklane Hosiery v. Shore (p. 996) Holds that offensive non-mutual collateral estoppel should be allowed on a discretionary basis.  Where ( could have been easily joined in the first suit, or where the application of collateral estoppel would be unfair to (, ( cannot use OCE.

(c)  Reasons against use of OCE =
· judicial economy = OCE does not promote judicial economy in the same manner as defensive collateral estoppel does.  Defensive use precludes ( from relitigating identical issues merely by switching adversaries—gives ( incentive to join all ( in first action.  Where OCE is allowed, ( has incentive to adopt a “wait and see” attitude in hopes that the first action by another ( will result in a favorable judgment on which he can rely.

· unfair to ( = where the judgment relied upon as a basis for the estoppel was of smaller scale than the relief sought in the subsequent action, it is unfair to ( to allow OCE.  Example = in a suit for $100 in property damage, ( may not have vigorously contested liability, unaware than a small claim could turn into a personal injury suit for thousands.

· inconsistency = there is the possibility of inconsistent judgments if OCE is applied to broadly, and this would undermine the goal of regularity.

· procedural differences = where the second action provides procedural opportunities unavailable to ( in first action, he might be able to obtain a different result in his favor.

(d)  Factors to consider about whether to allow OCE =
· Availability of joinder =Could ( have joined in case #1?

· Inconsistency = Is there a danger of inconsistent judgments, or are there existing prior inconsistent judgments?

· Foreseeability = Was subsequent litigation foreseeable to ( and did he have an incentive to vigorously litigate in case #1?

· Procedural opportunities = What procedures were available?  Who had BOP and what was the standard?  Are there different liability rules b/w the court that heard the case in the first instance and the present court?
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