CIVIL PROCEDURE OUTLINE


I.  PERSONAL JURISDICTION
A.  Defined—the power of a court to issue a judgment against the ( personally.  ( can take judgment into any state and get enforcement under full faith and credit clause.

B.  Types—

1.  General—court has power to hear any controversy b/c (’s contacts w/ state are so extensive.

2.  Specific—court can hear controversy concerning ( only where it relates to or arises under his contacts w/ the forum state.

3.  Transient (tag)—court has power to hear any controversy concerning a ( who is served in the forum state.

C.  Traditional Approach
1.  Traditional Bases for PJ
a.  presence—confers general jurisdiction, even if only temporary.  Certain types of presence will be immune for underlying policy reasons.

b.  domicile—current dwelling with intent to remain there.  A person is a domiciliary of only one state at a time.  Usually dispositive of jurisdiction under modern tests as well.

c.  citizenship—where you vote, have a license.  A person is a citizen of only one state at a time.  Not dispositive of jurisdiction under modern tests, only a factor.

d.  residence—where a person maintains a living place. A person maybe a resident of more than one state at a time.  Not dispositive of jurisdiction under modern tests, only a factor.

2.  Pennoyer v. Neff: in order for a court to adjudicate a dispute, it must be able to assert power over the person or thing which is the subject of the dispute.  There must be a basis for power (statute, presence) and that power must be asserted in a formal way (service of process).

a.  Statute

(1)  Is there a long-arm statute that grants the court power over the non-resident?

(2)  Is the statute constitutional under the 14th amendment?

(3)  Is the application of the statute to the facts of the case constitutional?

b.  On what bases may a state assert its power?

(1)  serve a citizen

(2)  service nonresident w/in the state

(3)  property in the state, and it is attached at the beginning of the suit.

c.  Territorial theory of personal jurisdiction

(1)  every state has absolute sovereignty over the persons and property within its borders.

(2)  every state has exclusive control over the persons and property within its borders.

d.  Exceptions to strict territoriality theory

(1)  status—court is not exercising PJ over one party, but in rem jurisdiction over the status (e.g., marriage)

(2)  extraterritorial effects of judgments—full faith and credit requires states to recognize, respect, and enforce the adjudicatory authority of other states.

(3)  continuing jurisdiction—jurisdiction of the forum state continues even after ( who has been properly served leaves the state.  US is too mobile a territory to tolerate the obstruction of justice through evasion.

(4)  corporations—legally constructed entities that cannot be physically present.  Must designate agents for service of process.

(5)  domicile—may or may not be considered an exception.  May not be considered appropriate under strict territoriality theory, but consistent w/ idea the idea of sovereignty that motivates territoriality.  State should be able to control its residents even if they are not present in the state at time in question.

e.  Territoriality theory made sense as a way of solving conflicts b/w  states that functioned as independent nations.  But it does not make as much sense under a federalist scheme, where the 50 states have common interests and commerce may be adversely affected.

3.  Presence
a.  Grace v. MacArthur—A person flying in the regular navigable airspace above the state is within the territorial limits of the state and is amenable to service.  

b.  Kadic v. Karadzic—Presence provides a basis for jurisdiction even if it is only temporary (transient jurisdiction).

c.  Certain types of presence are immune from PJ

(1)  Cooper v. Wyman—service cannot be effected on a person who comes into the state for the sole purpose of making an unrelated appearance in court.

(2)  Wyman v. Newhouse—service cannot be effected on a person who has been fraudulently led into the state for the sole purpose of service of process.

4.  Appearance—Harkness v. Hyde 

A ( does not conceded to the jurisdiction of the court when he makes a special appearance, i.e., appears for the sole purpose of contesting the court’s exercise of power over him.

5.  Domicile—Milliken v. Meyer
Exception taken to territoriality theory.  Authority of state over its citizens is not terminated by mere fact of his absence from the state.  If guidelines for extraterritorial service are followed, court may use substituted service in order to extend jurisdiction over a resident who happens to be outside the state boundaries at the commencement of an action.

6.  Local Acts and Consequences
a.  Hess v. Palowski—A person who travels on a state highway gives his implied consent (legal fiction) to participation in proceedings arising from the travel.  He accepts service on a designated state official, provided that he receives notice of such service.  Statute gives rise to jurisdiction in limited cases that arise from the nonresidents activities within the state.

b.  Wuchter v. Pizzutti—A law that seeks to extend jurisdiction over a nonresident w/o personal service of process must incorporate a provision which makes it reasonably probable that notice of the substituted service will be communicated to the nonresident who is being sued.

B.  Developing the Modern Alternative 

1.  Minimum Contacts and the Place of Statutes

a.  International Shoe—In order to subject a ( to PJ, he must have certain minimum contacts w/ the forum state such that the exercise of power over him does not offend traditional notions of fair play and substantial justice.  

(1)  Two types of contacts:

(a)  continuous and systematic = general jurisdiction (functional equivalent of domicile for individuals)

(b)  particular kind of contact = specific jurisdiction  When contacts are less than systematic, but of such a nature that they warrant state interest, power can only be exercised over claims related to or arising under the contact w/ the state.

(2)  Solves problems w/ solicitation + rule
(3)  Seeks to make litigation fair for (, instead of operating from a pro-defendant theory

(4)  Remnants of territoriality—importance of something that touches the forum state

(5)  Rejects implied consent as basis for PJ

(6)  Presence is no longer required.  Service of process serves function of notice, no longer basis for power.

b.  Long Arm statutes

(1)  Enumerated acts—lists particular circumstances or subjects over which the state can exercise jurisdiction

(2)  Constitutional max—extends jurisdiction as far as due process will allow.  Policy concerns = 

(a)  not always desirable in federalist regime

(b)  problems of full faith and credit

(c)  makes it hard for ( to structure their affairs

2.  General Jurisdiction—Perkins v. Benguet Consolidated Mining
Where claims are unrelated to the nonresident’s activities in the forum state, general jurisdiction is permitted when the ( contacts w/ the state are continuous and systematic.

3.  Specific Jurisdiction
a.  McGee v. International Life Insurance—Very minimal contacts may support PJ if they are of a certain quality or nature.  Two-prong test = 

1.  Contacts must give rise to a regulatory state interest
2.  Forum must be convenient for the defendant
b.  Gray v. American Radiator—A corporation which engages in interstate commerce may fall under a state’s jurisdiction to the extent that its business transactions directly affect that state or its citizens.  Specifically, corporations must answer for tortious acts that result from their business, even if in a distant state.

c.  Hanson v. Denckla—Balances state interest and convenience to the (, and  examines new factor = purposeful availment.  The unilateral activity of those who claim some relationship to the nonresident ( cannot satisfy the requirements of contact w/ the forum state.  There must be some act by which the ( purposefully avails itself of the forum state, thus invoking the benefits and protections of its laws.  Rationale =quid pro quo (reciprocity).  Ask two questions:

(1)  Did ( initiate action in forum state?

(2)  Did ( derive benefits from forum state?

d.  Kulko v. Superior Court of CA—A state may exercise PJ over a nonresident parent of children living within the state only when the quality and nature of the (’s activity is such that it is reasonable and fair to require him to conduct a defense in the state.  

(1)  Purposeful availment applied to an individual = foreseeability, serves function of notice.  

(2)  Policy concerns become evident—in certain contexts, contacts with a forum state will not count. Court does not want to prevent father from visiting his children b/c of fear that he’ll have to defend a suit in the state.

e.  Worldwide Volkswagon v. Woodson—Unfair surprise rule = Nature of ( contacts must be such that it is foreseeable that those contacts might lead to litigation in the forum state.  Foreseeability is not mere likelihood that products will end up in the forum state.  Worried not only about protecting ( from litigating in distant forum, but ensuring that states do not exceed the limit imposed by status of equal sovereigns. In event that contacts demonstrate that  has purposefully availed himself of the forum, the reasonableness of jurisdiction should be evaluated in light of the following 5 factors:

(1)  convenience to (
(2)  ( interest in obtaining relief

(3)  state interest

(4)  interstate judicial systems’ interests in resolution (competing interests of the states)

(5)  shared interest of the state in furthering social policy

f.  Burger King v. Rudewicz—

(1)  Choice of law provision is does not automatically confer PJ, but is one factor that goes to the showing of purposeful availment.  

(2)  Purposeful availment = fair warning to allow nonresident ( opportunity to change primary conduct.  

(3)  Brennan’s sliding scale = a high showing of reasonableness (in light of the World-wide factors) can support jurisdiction with a lesser showing of minimum contacts than is usually required.

g.  Asahi Metal Industry v. Superior Court of CA—

(1)  Plurality (O’Conner)—mere awareness that goods will reach forum through stream of commerce is insufficient basis for PJ.  Foreseeability alone is not enough.  Need foreseeability + intent to benefit from the forum.

(2)  Majority (Brennan)—Foreseeability alone may be sufficient for PJ, as it creates a strong presumption of purposeful availment.  But this is a rebuttable presumption that is to be determined in light of reasonableness.  Even when due process is satisfied, it may not be reasonable to assert jurisdiction where the interest in adjudication is weak and burden to ( is strong.

(3)  Concurring (Scalia)—Questions of purposeful availment and reasonableness should be treated hierarchically and not combined.  If there is no purposeful availment, if due process is not satisfied, then there is no reason to examine whether the forum is reasonable.  Reasonableness cannot replace the requirements of due process.

4.  “Related to” Jurisdiction—Helicopteros Nacionales v. Hall
a.  Majority—forms as general jurisdiction case, b/c tort action did not arise under the contractual relationship formed in the state.  When the cause of action is not related to the ( corporation activities in the forum state, due process is offended by subjecting  to PJ unless contacts are continuous and systematic (as required by Perkins). Mere purchase of helicopter in TX and pilot training there not enough.

b.  Dissent (Brennan)—

(1)  Continuous and systematic contacts are sufficient for PJ, but not necessary; strong reasonableness can support PJ where contacts are relatively weak.

(2)  Majority fails to conceive of case as one of specific jurisdiction.  Conflates “related to” jurisdiction with “arising under” jurisdiction.  While wrongful death action does not arise under Helicol’s TX contract, but certainly related to the contracts for the purchase of the helicopter and the training of the pilots.

5.  Contractual Jurisdiction—Jurisdiction is based on the consent of parties who have contractually waived their objection to PJ. What happens to the state interest requirement once a party has consented to jurisdiction in another forum?  Conflicting themes of the PJ doctrine = individual fairness and convenience v. federalism


Choice of law = what law will apply



Choice of forum = where claim will be heard

a.  National Equipment Rental, Ltd. v. Szukhent—A party to a private contract may consent to a choice of forum by appointing an agent to receive service of process, where the agent is not personally known to the party, and where the agent has not expressly undertaken to transmit notice to the party, so long as notice was promptly given.  

(1)  designation of agent = presence by proxy

(2)  Distinguished from Wuchter, where a state statute that provided for service of process on a party unknown to the ( was unconstitutional w/o formal guarantee that notice would be given.

(a)  State statutes are paternalistic and not bargained for.  They must comport w/ due process so that the private party is protected.

(b)  Private contracts are individually based and the parties can fend for themselves

(3)  Argument against choice of forum clauses:

(a)  contracts of adhesion—no bargaining occurs.  Court does not recognize this as a contract of adhesion, and does not find any unconscionable terms on which it might deny enforcement.

(b)  Due process—does not operate in contractual relations unless terms are unconscionable.  Through a contract, a party can waive due process rights.

(4)  What happens to Michigan’s interest in protecting its farmers?  

(a)  Choice of forum is not equivalent to choice of law—the court might still apply Michigan law.

(b)  If businesses are not allowed to structure their affairs and limit litigation costs, they may decline to do business w/ nonresidents, a consequence that would work in opposition to the state interest instead of in favor of it.

b.  Carnival Cruise Lines v. Shute
(1)  Majority—A choice of forum clause which is fundamentally fair in that the party seeking to limit the forum does so for legitimate purposes, w/o bad faith motive, and provides the party subject to limitation w/ ample notice of its terms may be enforceable in the absence of negotiation b/w the parties.  Due process does not interfere w/ contractual assent.  State interest is not undermined, b/c limitations allow for better market prices.

(2)  Dissent—Due process should provide an independent review.   Parties never assented to a waiver of their rights b/c the waiver was printed in minute type on a ticket that they didn’t receive until after they made the purchase.  When party of little bargaining power has little real choice and signs a contract w/o knowledge of its terms, the contract is fundamentally unfair and should not be enforced.

6.  Transient Jurisdiction (Pennoyer revisited)—Burnham v. Superior Court  Jurisdiction that is based on physical presence alone comports with due process b/c it is one of the continuing traditions of our legal system that define the due process standard of “traditional notions of fair play and substantial justice.”  While Shaffer stated that all questions of jurisdiction should be evaluated in light of International Shoe and its progeny, it stands for nothing more than the proposition that, when the “minimum contact” that is a substitute for physical presence consists of property ownership, it must be related to the litigation to support specific jurisdiction.  In this case, even if a functional due process analysis would support neither general or specific jurisdiction, PJ is OK b/c transient presence is a traditional basis of power.

III.  JURISDICTION OVER PROPERTY
In Rem = jurisdiction to adjudicate a claim to property against the world (e.g., action to quiet title).  Think of it as an action against the property itself.

Quasi in Rem = jurisdiction to adjudicate a claim to specific property against a specific person


QIR I: Property that is the basis for the jurisdiction is related to the claim (virtually 



identical to in rem, except against a specific person

QIR II: Property that is the basis for jurisdiction is unrelated to the claim.  The amount 



recoverable is limited to the value of the property that is present in the state.

A.  The Traditional Approach
1.  Harris v. Balk—the obligation of the debtor to pay his debt accompanies him wherever he goes.  Jurisdiction does not depend on the original situs of the debt or on the nature of the in-state presence of the debtor.  Conceptually problematic, b/c it is the lender who actually owns the property that is being attached.


B.  Minimum Contacts 

1.  Schaffer v. Heitner—All assertions of state court jurisdiction must be evaluated according to International Shoe and its progeny. Property is only a bundle of rights, thus actions against property always affect the rights of individuals.  All in rem and quasi in rem actions must therefore be subject to the same due process analysis as PJ actions.

a.  Applied to the facts of this case—

(1)  stock holdings were insufficient contacts w/ DE to support jurisdiction.  

(2)  DE failed to manifest a state interest through a statute. The fact that DE law might apply does not necessarily confer jurisdiction. 

(3)  Brennan’s dissent = DE is the most reasonable forum, and has a great state interest in regulating the affairs of its corporation despite what the statute might say.

b.  In rem and QIR I actions, where the claims relates to the property in the state, are unaffected in the application of the International Shoe standard. The ownership of property will usually be indicative of minimum contacts w/ the state.   State interests in adjudicating the dispute are strong:

(1)  assuring the marketability of property w/in its borders

(2)  providing a forum for the resolution of disputes.

c.  QIR II actions are the ones that are affected.  Presence of property is no longer dispositive.

d.  When does QIR survive? In exigent circumstances where the government needs to take quick action (e.g., when there is a threat that the property will be removed—drug busts).  

e.  If judgment #1 comports w/ due process, ( can enforce it in state #2 w/o additional contacts, under the full faith and credit clause.  Problem = ( shaping behavior, relocating assets.  Marshall and Brennan note that, in certain QIR actions, jurisdiction may be allowed on a lesser showing of minimum contacts b/c of nature of the property.

2.  Rush v. Savchuk—The mere presence of property w/in the state does not establish a sufficient relationship w/ the forum to warrant jurisdiction over an unrelated cause of action.  QIR actions must be subjected to the due process analysis and satisfy the fairness standard of International Shoe.

3.  What do we lose by abandoning the old notion of QIR?  Under the traditional system, QIR achieved a balance b/w ( and ( interests.  True, the ( might have been hauled into a distant forum, but the judgment was limited to the value of the property.  ( gets part of the money, and the ( liability is limited.  Now, we lose the balance.  ( may get all of the money, but they are limited to the forums in which they can bring their claims.  On the other hand, ( may be able to avoid jurisdiction, but if ( is willing to follow him to the forum with which he has sufficient contact, the court has personal jurisdiction over him and he is liable for the maximum amount.  Note = this problem only occurs in jurisdictions that do not provide for limited appearances, where the jurisdictional reach of the court is limited to the value of the property that serves the basis for jurisdiction.

IV.  PERSONAL JURISDICTION IN FEDERAL COURT
Due process is guaranteed by the 5th amendment as opposed to the 14th for states.

Rule 4k

(1)  (a) Federal court jurisdiction will piggyback on the long arm statute of the state in which the district court sits.


Policy concerns =

1.  Federal courts are held hostage to the state’s long-arm statute.  States have different interests than federal courts.

2.  Will lead to unpredictable enforcement of federal law.  Some statutes will reach a dispute that others will not.

3.  State long arm statutes might be manipulated by the federal courts to get jurisdiction over matters that the state did not intend to adjudicate.  Leads to unpredictability for (’s.

(1)  (b) 100 mile bulge rule—parties can be served anywhere within 100 miles of the federal court, regardless if the court sits in another state.

(1)  (c)
Interpleader party—nationwide service

(1)  (d)  Federal long arm statutes (enumerated)—Congress will sometimes include a long arm within a statute if the matter is of significant federal interest (e.g., antitrust cases).  There authorize nationwide jurisdiction and service of process.

(2)  Only used in federal question cases. Cannot be used for diversity issues.  When asserting jurisdiction that is constitutional, but the ( is not subject to the jurisdiction to any one state, the  (’s aggregate contacts w/ the US can serve as a basis for jurisdiction.  If the totality of the ( contacts w/ the US satisfy the minimum contacts requirement, then any federal court can assert jurisdiction. (’s will by necessity be foreign (’s, as domestic (’s will have one state where they reside.  

This rule deals with the problems presented by Asahi, although Rule 4(k) (2) could not have been used in Asahi b/c it was a diversity case and did not involve a federal question.  Rule 4(k) (2) was designed to counteract strategic behavior by foreign (’s.  Jurisdiction still might be denied, however, if there is a strong showing of inconvenience, or if it is demonstrated that the ( was conducting business as usual and engaging in no strategic efforts.

V.  NOTICE
A.  Mullane v. Central Hanover Bank & Trust—( trust company settled common trust fund.  Only notice required and given to beneficiaries was by publication in the newspaper, listing name of trust, date of its establishment, and names of beneficiaries.  

1.  Constructive notice was insufficient for beneficiaries, who could be easily identified and located, and who received regular payments from the fund.

2.  Constructive notice was sufficient for the remainder and contingent beneficiaries, who were difficult to identify and locate.

a.  notice might be impossible

b.  where possible, expensive

c.  interests in trust were small

d.  interests of contingents, some of whom may not have even been born, were often represented by other parties who could read the published notice.

B.  Mulane requirement =  in order for a statute to be constitutional, it must sufficiently provide for reasonably calculated notice to all those affected by an action, under all circumstances.

1.  fact specific, fact sensitive test

2.  actual notice should be the goal of the statute, but is not required

3.  “all circumstances” refers to whether it is possible to notify (, and the expense that it would take to notify (.

4.  giving notice is ( duty

C.  Different factual permutations:

1.  party is known

a.  receives notice from (
b.  receives notice from 3rd source

2.  party is unknown, but reasonable to find

a.  receives notice

b.  does not receive notice

3.  party is unknown ( constructive service OK

Where a known party gets notice, but through a 3rd party instead of through the reasonable efforts of the (, the notice is inadequate (Wuchter v. Pizutti).  If a statute does not provide for a reasonable attempt at service, it is unconstitutional although notice might have been achieved.  On the other hand, obeying a good statute will generally be sufficient.

D.  Policy concerns

1.  Fairness—want people to be able to defend themselves against the intrusion of the government into their lives, and they cannot do that unless they are aware of the intrusion.

2.  Efficiency—more efficient to let parties come forward with their own stories.

3.  Dignity—people have an interest in protecting themselves

4.  Participatory—want people to be involved in the legal process.

VI.  Opportunity to Be Heard
Sniadach v. Family Finance Corp.—Court found that a prejudgment garnishment procedure without notice or a prior hearing violated due process.

Fuentes v. Shevin—( stopped making payments on stove b/c of servicing dispute, property was seized w/o notice, opportunity for hearing only after the seizure.  If right of notice is to serve its full purpose, then it must be granted at a time when its deprivation can still be prevented.  No later hearing or no damage award can undo the fact that the arbitrary taking that was subject to the right of procedural due process has already occurred.  Fact that deprivation may only be temporary is irrelevant—the 14th amendment draws no bright line around three-day, 10-day, or 50-day deprivations of property.  Look at ( interests:

1.  possessory interests = right to continued enjoyment of goods, even if no ownership title

2.  dignity interests = preservation of sanctity of home and private life

3.  efficiency interest = easier to let her tell her side of the story before the state starts its process, easier to prevent an action from starting than to undo harm

4.  participatory interests = only fair to let party affected by a judgment tell her side of the story, she didn’t pay the notes for a reason

Connecticut v. Doehr—tort action, ( attached ( house by right of CT statute, before ( even received complaint.   

1.  No prior notice, no hearing, no bond required.  Only probable cause to sustain the validity of the claim of action, based on ( subjective likelihood that case will succeed.

2.  Court adopts the test set forth in Matthews v. Eldridge, where the government terminated welfare disability payments before the recipient had an opportunity for a hearing.  Issue here was b/w two private parties, but ( enlisted the power of the state through the use of a prejudgment remedy.  Sufficient state action to call due process into play.  

3.  Sometimes more skeptical when individual, as opposed to government, seeks prejudgment remedy, b/c government will not usually intervene w/o strong factual basis.

North Georgia Fishing v. Di-Chem—( filed complaint and writ of garnishment naming bank as garnishee.  Process required affidavit before court clerk to show probable cause, and bond double in value of amount sought in judgment.  

1.  Must provide notice and hearing in connection w/ garnishment action.

2.  Distinguishes from Mitchell v. WT Grant Co., where court allowed writ of garnishment w/o notice and prior hearing.  Difference = ( brought writ in front of judge, who considered a clear setting out of facts and not just conclusory allegations on part of (.

3.  Dissent = calls into question much of commercial law, which acknowledges that  creditor’s interest in property is as great as that of debtor.  Mere postponement of judicial inquiry is not a denial of due process.

The test for whether ( is given a sufficient opportunity to be heard:

A.  Is there a property or liberty interest at stake?  

1.  created under state law or regulation

2.  legitimate set of expectations under that law

B.  Is there a state action?  We are only concerned with those situations where the government is involved; due process does not usually get involved in private agreements b/w individuals.

C.  Balancing test (Doehr)

1.  ( interest in the property
a.  nature of the property

(1)  does not need to be property that is necessary

(2)  possessory interest is sufficient, ownership is not necessary

b.  likelihood that transaction would not have taken place w/o the prejudgment remedy (e.g., ( was a high credit risk).

c.  ( potential loss of dignity and self-esteem as a result of the loss of an opportunity to be heard.  No humiliation w/o protection.

2.  Risk of erroneous deprivation
a.  What is the likelihood that ( will succeed in case?

b.  What safeguards are in place to protect against erroneous deprivation?

(1)  Is there a bond requirement?  If so, keep problems in mind:

(a)  if too high, barrier to justice for (.

(b)  if ( rich, may not care about the bond requirement, which won’t protect ( against anything.

(c)  Cannot sufficiently protect dignity interest.

(d)  Example = Fuentes, bond was 2x the value of the good, court said this was too high.

(2)  Is there a hearing?  If so, how long must the ( wait?  Must be hearing either pre-deprivation or very soon after to comport w/ due process requirements.

c.  What is the legal process of attachment?

(1)  If a magistrate judge has to agree w/ (’s need for attachment, good safeguard.

(2)  If ( has to do no more than convince a law clerk of his need for prejudgment remedy, weak safeguard.

d.  What does ( have to claim in affidavit? How much proof does ( have to show?

(1)  Documentary evidence is preferred.

(2)  If ( has to put herself at risk for perjury charges, good safeguard.

e.  Is the government or public interest high in a particular case? If so, leeway on due process requirements may be allowed.

3.  Interest in ( of seeking prejudgment remedy, w/ regard for any ancillary interest the government may have in providing the procedure or forgoing the burden of providing greater protections.

a.  How related is the ( interest to the property attached?  

(1)  If property is unrelated to the action, it is less likely that prejudgment deprivation will comport w/ due process.

(2)  Example = Doehr, house attached in tort action.

b.  Is there a large risk that the property will be moved or will vanish?

c.  Does the ( already have a clear interest in the property? (Is ( part-owner, for example?)

d.  Will ( suffer irreparable injury?  Will an award of damages make ( whole?  

e.  If the government is the party seeking the remedy, what are the health and safety interests at stake?

4.  Policy considerations— Society has an interest in:

a.  protecting property

b.  providing efficient forums

c.  not having people resort to self-help

d.  having a commercial atmosphere that is conducive to business

e.  respecting its members dignity interests

f.  allowing poor people to purchase goods they need on credit

5.  Interests of ( and (
a.  possessory interests

b.  ownership interests

c.  dignity interests

d.  efficiency interests



Goal of opportunity to be heard = balance these interests against one another

VII. VENUE, FORUM NON CONVENIENS, AND TRANSFER

A.  Important sections of 28 USC:


§1391 Venue generally

§1404 change, when venue proper

(a)  diversity


§1406 change, when venue improper

(b)  federal question

§1441 removal

(c)  corporations

(d)  aliens


§ 1397 interpleader

(e)  US officers


§ 1400 patents

(f)  foreign states

§ 1401 shareholder derivative







§ 1402 US as (
B.   General notes on venue
1.  Arose out of concern for the ( with the expansion of IPJ doctrine.  Long-arm statutes can now reach (’s who have very attenuated contacts w/ forum state.  

2.  Based exclusively on statute.  No constitutional element.

3.  Significance is greatest in federal courts.  State courts have their own venue rules.

4.  What about IPJ makes venue so important in federal courts?  Protection that we afford ( is much weaker in federal court b/c aggregate contacts are likely.  Reach across nation to bring ( into court, not a lot of protection.

5.  Revisits convenience—even if due process is satisfied, venue allows a second chance to focus on the relative inconvenience of the (’s choice of forum.

C.  §1391

1.  Basic rule is the same for both diversity and federal question jurisdiction:

a.  where any ( resides so long as all are in the same state

b.  where a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is subject of the action is situated.

2.  If there is no jurisdiction in which the suit can otherwise be brought, the default rule is different for diversity and federal question cases:

a.  diversity = any district in which any ( is subject to IPJ at the commencement of the action

b.  federal question = district in which any ( may be found
3.  Assume that “found” means any place where ( can be served w/ process.  May be broader than the requirement for IPJ.  Why the difference?  The government may have a greater interest in federal question cases, which always involve an issue of federal law, as opposed to diversity of citizenship cases, which are sometimes grounded in state law.  Federal statutes aim to reach as many (’s anywhere in the country as they possibly can.

4.  Statutes speak primarily in terms of residence, not domicile

a.  in IPJ, look at domicile = where you have power to vote, affect political process.

b.  in venue, look at residence = issue is convenience, not law.

D.  Transfer b/w venues 
1.  On the state side, transfer is accomplished solely by common law with forum non conveniens (FNC) , which developed when convenience was not a strong consideration in the determination of IPJ.  Now IPJ considers convenience—( can still make FNC claim if due process requirements of convenience are satisfied.  ( will not have to dismiss claim, just bring it elsewhere.

2.  §1404—change when venue proper
a.  For convenience of parties and witnesses, in the interest of justice, a district court may transfer action to any other district where the action might have been brought.

b.  codification of forum non conveniens

3.  §1406—change when venue improper
a.  When an action is brought in the wrong district, the district court may dismiss, or if it is in the interests of justice, transfer such case to any district where the action could have been brought.

b.  Dismiss = to state court

c.  Transfer = to another federal court

E.  Forum non conveniens—Piper Aircraft v. Reyno
(, representative of decedents, brought wrongful death action in  CA.  Reyno was appointed administrator of  estates by attorney who filed action.  Plane crash occurred in Scotland.  Aircraft manufactured by Piper in PA, propellers manufactured in OH, owned in UK, wreckage in UK.  Decedents all Scottish.  Evidence suggests pilot error. The argument for forum non conveniens:

1.  Suit brought in CA court.

a.  Is there SMJ?  State court, assume yes.

b.  Is there IPJ?

(1)  CA statute is constitutional max.  Do the test.

(2)  Specific or general?

(a)  general = cause of action in Scotland

(b)  specific = no

2.  May ( remove under §1441—from state court to federal court in the district where the state court sits?

a.  Can only remove to federal court if SMJ satisfied—diversity of citizenship or federal question.

b.  Reyno is CA resident, but under §1332 (c)(2), administrator takes on citizenship of decedent.  Diversity jurisdiction satisfied, b/c Scottish citizenship of ( and PA citizenship of (.

c.  Removal to Central District of CA court.

3.  (  moves to transfer under §1404 to PA district court.

a.  Need convenience to parties and witnesses + interests of justice + where action might have been brought.

b.  Basis for motion:

(1)  Piper is a PA company

(2)  Important for state to resolve disputes involving its corporations

(3)  Action could have been brought in PA b/c PA would have general jurisdiction over Piper under §1332 (c).
(4)  Additional facts in favor of PA = plane manufactured and designed in PA, documents and witnesses about design and manufacture in PA, seems more appropriate than CA.

4.  ( moves to dismiss by making forum non conveniens argument

a.  When do you use FNC?
(1)  When parties are going from a federal to a foreign forum

(2)  When using 1404, you’re arguing that suit should be heard somewhere else in the interests of justice.

b.  Rebuttable presumption of  control—while there is a strong presumption that ( should be in control of lawsuit, FNC protects (.  Presumption against disturbing ( choice of forum is rebuttable is on balance of interests ( can show that there is a better forum.  In Piper, presumption of ( control is diluted in this case b/c ( is a foreigner for purposes of the suit.

c.  Private factors to consider:
(1)  ( convenience

(2)  ( convenience— here OK, b/c ( foreign citizen under §1332

(3)  access to proof

(a)  accident in Scotland

(b)  witnesses in Scotland

d.  Public factors to consider:
(1)  Is there foreign law available to govern the dispute?

(a)  ( opposes transfer to Scottish forum b/c result will be unfavorable under Scottish law—limits who can bring wrongful death actions, limits basis for liability, limits scope of damages, and does not permit litigation on a contingency fee basis.

(b)  As long as there is a procedural remedy in place, its relative inefficiency to US law does not matter.  Bright line test = if there is a foreign remedy, US will allow it.  Courts do not want to get into the business of evaluating the efficiency of foreign law and trying to understand and implement it in US.

(2)  Docket control—consideration of whether federal courts are overloaded at the time.

(3)  Jury concerns (i.e., evidentiary concerns, jury may need to see the accident site).

(4)  Fact specific questions—does the action involve local issues and local sentiment?

e.  Standard of review in FNC cases
(1)  egregious misuse of discretion—rarely will appellate court overturn a lower court’s FNC ruling unless lower court really abused discretion.

(2)  Unfavorable change of law is a factor only if it deprives ( of any forum at all (i.e., no remedy, very biased).

How to approach a venue question on the exam:

Start w/ state court:

1.  What is the state law regarding venue?

2.  Would ( want to remove to federal court under §1441?  

a.  SMJ analysis

(1)  Diversity jurisdiction

(2)  Federal question

b.  If SMJ is OK, remove from state court to the federal court in the district where the state court sits

3.   Once in the federal system, look for possible transfers.  Was venue proper in the first place?

a.  If yes, §1404
b.  If no,  §1406 = dismiss or transfer

4.  Forum non conveniens argument when

a.  transfer from federal to foreign forum

b.  making a transfer “ in the interests of justice” under §1404
VIII. SUBJECT MATTER JURISDICTION
A.  General 

1.  Subject matter jurisdiction = the power of the court to adjudicate particular kinds of disputes.

2.  Essential element of sovereignty

B.  In State Courts 

1.  Since state courts are courts of general jurisdiction, they can usually hear any type of dispute that comes in.

2.  Article III places two limits on state court’s jurisdiction, reserving original jurisdiction for the federal courts

a.  admiralty cases

b.  disputes b/w cases

3.  Congress also has the power to grant exclusive jurisdiction to the federal courts, typically in cases where there is a desire for heightened uniformity.

4.  In most cases, states and federal courts have concurrent jurisdiction.

C.  In Federal Courts
1.  General 

a.  limited federal jurisdiction

b.  federalism

c.  separation of powers—by omission, tells us what powers Congress and the president have

d.  SMJ is non-waivable, unlike IPJ.  Procedural consequences:

(1)  party wanting to invoke jurisdiction in federal court has burden of proving jurisdiction

(2)  sua sponte objection—court can raise objection to jurisdiction at any time in proceeding, at any level of court.

(3)  dismissal of action for lack of subject matter jurisdiction is not a dismissal on the merits, it has no res judicata consequence.

e.  Article III is not self-executing—it confers on Congress the power to create district courts. 

2.  Diversity Jurisdiction
a.  Article III does not confer diversity jurisdiction on federal courts, but merely sets the outer bounds for jurisdiction.  §1332 confers diversity jurisdiction on the federal courts.

b.   Requirements for diversity jurisdiction under §1332 

(1)  Amount in controversy

(2)  Diversity of citizenship

(a)  citizens of different states

(b)  citizen of a state and a foreign subject

(c)  citizens of different states, and where citizens or subjects of foreign states are additional parties

(d)  foreign state as ( and citizens of different states

(3)  Complete diversity (Strawbridge)

c.   Complete diversity requirement— Strawbridge v. Curtiss
(1)  Every ( must be diverse from every ( when the interests are joint.

(2)  Article III does not mandate the rule of complete diversity.  Marshall grounded the decision in the Judiciary Act of 1789.

(3)  Support complete diversity b/c it promotes the interests underlying diversity jurisdiction (which today, is mainly to limit it).  

(4)  Is it a good rule?

(a)  Even in cases of joint liability, the jury can differentiate among (’s and award different verdicts.

(b)  Leads to a great deal of strategic behavior by (’s.  If ( wants to stay out of federal court, she can add on (’s or assign claims.

d.    What constitutes citizenship under 1332(a)?  

(1)  Must be citizen or permanent resident of the US AND a domiciliary of a particular state (i.e., domicile is more certain than residency).

(2)  Dred Scott v. Sanford—( argued that, b/c he was taken by his owner into free territory, he was free and a resident of MO, under the Missouri Compromise. Sued ( for assault.  Court declares Missouri Compromise unconstitutional.  B/c Scott was of African descent, court found that he could never be a citizen for purposes of diversity jurisdiction.  Historical argument = blacks were not citizens of the US at its founding, have always been an inferior race.  Originalist interpretation of history.  Dissent:

(a)  At the time of the decision, slavery did not exist in all 13 states.  Majority was selective in its historical presentation.

(b)  Even if degradation of the black race was constitutional at the time, that wouldn’t justify elevating it to a constitutional value.

e.    Rules of domicile
(a)  person can only have one domicile at a time

(b)  when in transition, you retain your original or last domicile until you get a new one

(c)  insurance companies assume the domicile of the insured party in order to prevent forum shopping

(d)  estate administrators assume the domicile of the decedent whom they represent (again, prevents forum shopping or manufacture of diversity jurisdiction by appointing an out-of-state administrator)

(e)  children have the same domicile as their parents or guardians

(f)  partnerships and unincorporated associations have no domicile of their own; citizen of every state where partner is a citizen

(g)  class actions have the domicile of the party who is representing the group interest

(h)  corporations

(i)  place of incorporation, and

(ii)  principle place of business (headquarters or “nerve center,” location of assets, where manufacturing takes place, etc.)

(iii)  usually count subsidiary domicile for parent company as well

f.   Dual citizenship and alienage jurisdiction—Sadat v. Mertes
(1)  Citizenship under §1332(a)(1) as domiciliary of PA?  No, b/c he was not domiciled in the US at the commencement of the action.

(2)  Foreign citizen under §1332(a)(2)?  No, dual citizenship does not qualify for alienage jurisdiction.

(3)  Problem = are stateless people not the ones that diversity jurisdiction should most want to protect?  In actions involving aliens, if a country consistently discriminates against citizens of another state, that state will eventually retaliate and protect its citizens in a reactive way.  The stateless person has no sovereign to speak for him.  Gap in the reach of diversity jurisdiction.

g.   Interpleader §1335—State Farm v. Tashire
Greyhound bus collides w/ pickup truck.  Both drives were OR citizens.  But passengers are from 5 different states and Canada, sue drivers together.  State Farm insures truck driver, anticipates maximum liability of $20,000.  Under §1335, deposits money into court for the pending action, and allows ( to come in and fight over it.  Special allowances:

(1)  dilution of complete diversity—any two claimants from different states

(2)  nationwide service of process

(3)  reduced amount in controversy ($500)

h.   Assignment §1359
(1)  A district court will not have jurisdiction over parties collusively joined for the purposes of invoking federal jurisdiction.

(2)  Reverse is also implied, namely that parties cannot assign away claims in order to escape federal jurisdiction.  Problem = assigning away claims actually feeds into the policy goal of limiting federal jurisdiction.  When case rightly belongs in federal court, government prefers to limit strategic behavior.

i.  Domestic relations exception to diversity jurisdiction—Anckenbrandt v. Richards

( sought damages for alleged sexual and physical abuse of her children by their father and stepmother. Court says that domestic relations cases (alimony, divorce, custody) have no place in federal courts.  Exception is NOT required by Article III or §1332.  Matter of discretionary abstention, although majority frames decision as falling w/in mandatory limits of federal power. Court’s justification:

(1)  Judiciary Act of 1789—granted federal courts power to hear all suits of a civil nature at common law or in equity.  But when the constitution was formed, domestic relations were part of neither, they belonged to the ecclesiastical courts. Court uses thus historical reading to say that congress meant to exclude these cases from federal jurisdiction.  Problem = ecclesiastical courts never existed in US, only in England.

(2)  Barber precedent—court enforced an alimony decision already decided in state court., but noted in dicta that federal court would not govern a case involving an initial granting of alimony.  Looked to Taney’s reasoning in the dissent, analogous to his reasoning in Dred Scott, where he stated that wives were not accorded citizenship status at the drafting of the constitution.  Courts can never have power over these cases.  Court says that they are not endorsing history, merely following it. Problem = neither dictum nor dissenting opinion was binding precedent.

(3)  Congressional intent—Congress acts against a background of Supreme Court decisions and knows the way that those decisions are interpreted.  Through its statutory silence, congress ratifies the domestic relations exception.

(4)  Policy reasons in support:

(a)  state courts are more efficient vehicles for deciding family issues, which often need ongoing judicial supervision.

(b)  state courts have expertise in family law, they have been deciding these cases for a long time and are better at it.

(c)  comity = strong state interest in governing family disputes.

(5)  Policy reasons against:

(a)  congress should create exceptions, not the courts

(b)  no greater link to state sovereignty than other diversity jurisdiction cases, as they are generally adjudicated under state law anyway.

(c)  domestic abuse is linked to tort claims

(d)  national policy

j.  Amount in Controversy 

General points: 

(a)  Rationale = in old days, to protect ( from having to travel long distances to settle a petty dispute.  Today, to limit federal jurisdiction

(b)  Not constitutionally required, statutory

(c)  Federal question cases have no amount in controversy requirement, as it is difficult to place a monetary value on rights.




Factors to consider:

(1)  Inclusion = what are the elements of ( claim?

(2)  valuation = how do we put a dollar amount on the claim?

(a)  Value is the value of the injury on the date the claim is filed

(b)  ( claim usually determines the amount, except where there is clear overvaluation

Deutsch v. Hewes Street Realty—( stubbed her toe and is suing in federal court for $25,000, primarily in form of opportunity loss (won’t be able to stand on her feet as a beautician).  Court allowed claim to go forward—when unliquidated damages are brought, court should allow case to proceed rather than decide the jurisdictional issue in a way that may deprive the claimant of the ordinary incidents of a trial.  Amount in controversy is tied up w/ merits of the case—let the jury decide.

(c)  Test for motion to dismiss based on amount in controversy =

(1)  ( must have made a good faith claim

(2)  legal certainty standard—to get m/d, must be legal certainty that claim is less than the stated amount.

(d)   Deterrence to overvaluing claims

(1)  §1332(b) = where damages awarded are below the  required minimum, court may impose costs on (.  §1920 defines costs, however, in small terms.  Not really the kind of financial inducement that will deter.  

(2)  Rule 11 = will have to pay opponent’s attorney fees.  Pretty hefty sum, threat generally works.

(e)  Cases involving permanent payments or exemptions—where ( is filing for a permanent remedy (e.g., liability under an insurance policy or pension plan), the future amount will be included in the valuation of the amount in controversy.  But when ( is challenging an annual tax, for example, the amount in controversy will be limited to the amount of the tax for that year.

(f)  Injunctions—court will generally look not only to the harm done to the (, but to the costs to ( in determining the amount in controversy.

(3)  aggregation
(a)  single ( can aggregate all claims 

(b)  single ( can aggregate all claims against several (’s only if claims arise out of common nucleus or operative fact

(c)  two (’s can never aggregate claims, unless they share a joint and common interest

(d)  distinct claims must be separate

(e)  claims cannot be aggregated in class action suits—interests are similar, but not joint and common.

k.  Rationales for diversity jurisdiction:
(1)  Bias to out-of-state parties (not really an issue today)

(2)  Uniformity—adjudication of certain disputes is a statement about what issues the nation considers to be important.  Example = Violence Against Women Act, everyone now knows the rules of the game.

(3)  Cross-fertilization of ideas—courts are in communication w/ one another about issues that may have remained politically invisible if confined to the state level.

(4)  National agenda of federal courts remains exposed to a large variety of issues that otherwise might be excluded.

(5)  State courts are too slow and crowded

(6)  Convenience (Tashire)

(7)  Includes alienage jurisdiction, which encourages foreign investment

3.  Federal Question
a.  Policies behind FQJ

(1)  federal courts have expertise hearing certain issues

(2)  sympathetic forum—no guarantee states will uphold federal policies

(3)  uniformity in interpretation and application of federal law

(4)  federal judges more insulated from local pressures than state judges

b.  Test =

(1)  Constitutional test

(2)  §1331 (Mottley)

(3)  Merrel-Dow
c.  Marshall’s ingredient theory—Osborn v. Bank of the US
Tax auditor of OH takes $ from Bank to pay state tax. Bank says taxation is unconstitutional b/c of McCullogh v. Maryland, ruling that states could not tax federal instrumentalities.  State law claim, but state law in violation of McCullogh. 

Broad “ingredient” reading of Article III = FQJ over any claim in which the federal issue is an ingredient of original cause

(1)  Rationale = McCullogh was an easy precedent, but Marshall was worried about those cases where there was a purely state action, but where the state law could use its own law in a prejudicial way.  If Congress has power under Article I to create Bank, then courts must have power to adjudicate disputes concerning it—must have power coterminous w/ congressional power or Bank suits would be litigated in state court and get unfair treatment.

(2)  Johnson’s dissent = wait until the federal issue comes up, and then remove to federal court.  Problems:

(a)  removal is time-limited

(b)  state law prejudice against federal interest

d.  §1331 jurisdiction—gives federal courts power to hear all civil actions arising under the constitution (same language as Article III)


Mottley
RR had given Mottley’s lifetime passes in exchange for agreement to release claim for injuries suffered in accident.  Federal law then passed that said no more passes.  Cause of action is breach of contract, federal law comes up in defense.  No FQJ. 

“Well-pleaded complaint” rule = FQJ only where the federal issue appears on the face of the well-pleaded complaint

(1)  Not sufficient for federal issue to come up by way of defense.  Either:

(a)  federal law creates cause of action, or

(b)  ( right to relief depends on resolution of federal issue (Merrel Dow)

(3)  How the sovereign court defines the cause of action will determine whether and when the federal issue will arise

(4)  Problem here is that case still makes it up to Supreme Court b/c issue comes up in answer, and Supreme Court will have appellate jurisdiction.  Why not just allow it to begin and end there?

(a)  Administrative justification—decide federal issues at the beginning so that we don’t waste resources on cases where federal issue is only speculative

(b)  party autonomy

· don’t want ( dictating ( defense

· don’t want ( to be bound by what defense might be

(c)  federalism 

· concerned that ingredient theory would deprive states of sovereign power in interpreting laws

· want a dialogue b/w state and federal courts

· where federal issue comes up later, Supreme Court can overlook it to ensure that it was decided correctly

e.  Merrel Dow 


Scottish women take Bendectin while pregnant, kids born w/ multiple birth defects.  Sue Merrel Dow (OH company) in OH state court.  Negligence per se count alleges violation of a federal standard (FDCA).  State tort claim, w/ federal issue embedded in it.  ( wants state remedy for violation of federal statute, but federal statute said nothing about giving ( right of action.

When a state cause of action necessarily turns on the construction of a federal law, the federal question itself must arise under a federal statute that explicitly creates a private right of action for the party bringing suit, although the particular ( in question need not be suing under that right of action.

(1)  Holmes’s test in American Well Works = suit must arise under the law that creates the cause of action

(2)  Smith test = where right to relief depends upon the construction and application of federal law, there is FQJ.  ( trust holder sought to enjoin ( trust company from investing federal bonds under authority of federal act.  Alleging that federal act was unconstitutional, and that state prohibited investing in unlawful opportunities.  Right to relief depended on interpretation of federal statute.  Apply Smith here, should get FQJ as well.

(3)  Moore as compared to Smith = ( injured in KY, and sues under a KY statute that incorporates federal standards.   But no FQJ.  How do you reconcile the two?

(a)  Could say that federal issue appeared on face of well-pleaded complaint in Smith, but not in Moore.  But neither court ever cited Mottley.

(b)  Stevens attempt = distinguish b/w the importance of the federal issue at stake.  Constitutionality of federal statute at issue in former, while only concerned w/ negation of a defense to a state cause of action in latter.  Problems:

· suggesting a balancing test to determine the importance of the federal issue.  In complete opposition to the logic underlying Mottley, where court adopted bright-line test, easy to administer.

· Merrel Dow falls in the middle—state is misinterpreting FDCA.  Not question of constitutionality, but more important than defense to state cause of action.  Balancing test is useless

(c)  Brennan’s easy way out = the two cases are irreconcilable, we should follow Smith.  Here, if congress included a private cause of action, good indication of federal interest.  But there is also a good indication of federal interest by looking at the policies underlying §1331, even where a private right of action is absent.  Not concerned w/ efficiency.  An examination of those policies reveals a need for jurisdiction in Merrel Dow.  Should not confuse the availability of a remedy with the availability of jurisdiction
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