CIVIL PROCEDURE OUTLINE

Introduction

Justiciability: Does it belong in court?

Comity: Does it belong in a nonjudicial forum? Respect for other fora.
Competence: which court is best able to handle it?  Power which is granted by Legislature.

Jurisdiction: Power conferred by the Constitution, Article III.

I.  SUBJECT-MATTER JURISDICTION

A. Diversity Jurisdiction

1. 28 USC § 1332

 Original jurisdiction when amount in controversy exceeds $50,000 and is between: 1) citizens of different states; 2)citizens of a State and citizens of a foreign state; 3) citizens of different states and in which citizens of a foreign state are addt'l parties; and 4) a foreign state as plaintiff and citizens of a State or of different states.

Must be a US citizen or permanent resident to invoke diversity jurisdiction. 

2. Absolute Diversity Needed

Absolute diversity between plaintiffs and defendants necessary for diversity jurisdiction.  Strawbridge v. Curtiss.

Interpleader Exception: 28 U.S.C.  §1335: look at diversity of all claimants; if any diversity, there is jurisdiction.  State Farm Fire & Casualty Co. v. Tashire  ($500 amount in controversy min.)

3. Domestic relations exception

Alimony, divorce and custody are not within federal purvue, even with diversity. Ankenbrandt v. Richards.

4. Collusion: §1359
Diversity can not be made or defeated collusively. 

π (NJ) assigns case to π2 (NY) v. ∆ (NJ) to get diversity

"reverse §1359": π (NY) v. ∆1 (NJ) + ∆2 (NY) = did ∆ add ∆2 just to defeat diversity and ∆'s right of removal?

5. Citizenship for Purposes of Diversity
a. Individuals: Domicile

Persons are citizens of the state in which they are domiciled; domicile = home and intent to stay in that state. Only one domicile at a time. Look at domocile at start of suit.

b. Corporations 

are citizens of 1) ALL  places of incorporation and 2) THE principle place of business.

Insurers being sued directly take on citizenship of the insured as well as corporate citizenship. §1332 c(1)

d. Unincorporated associations 

take on citizenship of each of their  members.

e. "Alien" permanent residents

are citizens of the state where they are domiciled

6. Policy Interests with Diversity J
a. Interests served by limiting or expanding diversity jurisdiction

Limiting: economy, federalism, state courts may be more economical and closer to issue.

Expanding closer to limits of Article III: convenience of parties, centralizes and combines multiple state cases, eliminates home-state advantage, greater prestige, commercial interests.

b. Protect out-of-state parties from in-state bias
Since out-of-state parties cannot participate in the democratic process of the state, and b/c an instate plaintiff may seem more sympathetic, give a "neutral" federal forum.

7. Amount in Controversy

a. >$50,000
Claim must be at least $50,000; set by plaintiff. Test: 1) can't be thrown out unless it is legal certainty that amount < 50,000; 2) good faith, no fabrication by π.

 Valuation: from plaintiff perspective.

b. Aggregation

1) Plaintiff may aggregate any claims against defendant to meet total. 

2) Multiple plaintiffs cannot aggregate; each must meet minimum.  

3)  Plaintiff can aggregate claims against mulitple defendants if the claim is "joint."

B. Federal Question Jurisdiction

1. 28 USC § 1331 
Federal Court  has original jurisdiction over all actions arising under the Constitution, laws, or treaties of the United States.

No amount in controversy requirement.

2. Well-Pleaded Complaint Rule

If federal question arises only as a defense or as a response to a defense, no jurisdiction.  "Well-pleaded complaint rule" - a federal question must appear on the face of plaintiff's complaint. Louisville & Nashville RR. v. Mottley.  

 "Mottley rule" of well-pleaded complaint replaces the "Osborne rule," which said that if a federal question was an ingredient, jurisdiction. Mottley is highly restrictive.

Rationale: can't let in every case with a federal ingredient; plaintiff can't define defense; cross-fertilization between state and federal courts.

3. "Arises under" test since Mottley
If well-pleaded complaint shows federal cause of action, or plaintiff relief depends on resolution of a substantial question of federal law which appears in a well-pleaded complaint, jurisdiction.  Franchise Tax Board.
A cause of action arising directly under a federal statute, however, does not  alwaysrequire that the statute make explcit a private right to sue; for J, if not "patently without merit," a suit under a federal statute is a federal question, at least for the limited purpose of ascertaining J. "Whether there is a federal question is itself  federal question."  There is an implied cause of action under the Constitution.  Duke Power.

4. State claim turning on federal law = maybe J
A state cause of action which turns on  resolution or interpretation of a federal law only obtains federal jurisdiction if the federal law itself  expressly of impliedly creates a cause of action.  The cause of action must apply to the parties in question.  Ex: if a statute gives stockholders only a right to sue, then no one but them can get J in this test.   Merrell Dow.
when is there an implied cause of action? open question.
5. Declaratory Judgements: same standards

Declaratory judgement act: must meet same SMJ as would an actual case.  Courts reluctant to issue declaratory judgments.

Preemption

In a state claim, ∆ may say that a federal law preempts any state claim by π.  This is true only if the federal law takes over the "entire field" of state claims.
C. Supplemental  (Pendent & Protective) Jurisdiction

Whereby claims with no independent SMJ can get into federal court because of their relationship to an "anchor claim."

1. 28 USC § 1367

a. Original Jurisdiction (Federal Question)
(a) In cases of original jurisdiction, supplemental jurisdiction over all other non-federal claims that are so related to the original claims that they form part of the same case or controversy, includes joinder or intervention of addt'l parties.

b. Diversity cases

In diversity cases, no supp. jur.  over claims by plaintiffs against defendants made parties under Rules 14, 19, 10 or 24, or over claims by persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24, when granting supp. jur. would defeat full diversity.

c. Discretion to Decline

Court may decline supp. jur. if: claim raises novel or complex issues ofState law;  state claim predominates over the federal claim; fed. court has dismissed all federal claims; in exceptional circumstances there are other compelling reasons for declining jurisdiction.

d. State Statutes of Limitations Tolled

statute of limitations for any claim asserted under (a), shall be tolled (stopped) while claim is pending plus 30 days after dismissal, unless State tolling period is longer.

Goal of deterring "protective filings," filing in State court so you keep your options open; clogs courts. If the federal court dismisses your supplemental claims, you won't have lost your chance to file in State court.

2. Pendent Claims
"Gibbs test": Two claims (one State, one Federal) = jurisdiction, if the two claims arise from a "common nucleus of operative fact" and would normally be tried together.

3. Protective Jurisdiction
Congress has power to grant  the courts jurisdiction over areas over which Congress has legislative jurisdiction, such as interstate commerce. Textile Wks. v. Lincoln Mills.

This means that Congress can authorize federal courts in non-diversity cases to hear cases involving areas over which they have legislative power - ex., labor law -  and have federal courts enforce state rules.

D. Removal Jurisdiction

28 USC 1441
(a)  Defendant has the right to remove a case to federal court if the federal court would have had jurisdiction.

(b)  Diversity cases: can only remove if no defendant was citizen of forum state.  Because diversity J is designed to prevent in-state bias against an out-of-state ∆, an in-state ∆ has no reason to invoke diversity J.

Federal question cases can be removed regardless of citizenship of parties. 

(c)  If there is one federal question claim and other nonremovable claims, a court may join  the claims and remove the entire case, if the claims are separate and independent.  Rationale: reverse of §1367; π should not be able to defeat ∆'s right of removal by adding separate, non-federal claims.  Efficiency says we may need to hear them together, but ∆ should still be able to get into federal court on the federal claim.

II. PERSONAL JURISDICTION (IPJ)

Once court has SMJ, does it have power over the parties?

A. Historical Bases of IPJ

1. Territorial/Presence
Pennoyer: presence in the territory sufficient for J; upheld in Burnham, though only by plurality.  Transient J (just passing through, served while in state) upheld in Grace.

Exceptions:  immunity for witness to trial; may or may not apply to a defendant.  Presence induced by fraud or force does not give rise to J.
2. Appearance before Court

Whenever a party to suit - π or ∆ - appears before the court without challenging J, is accepting IPJ.  Means that a π will be open to countersuit by ∆, even if otherwise no IPJ over π.

3. Domicile
Even if ∆ not present, domicile will give rise to IPJ. Milliken v. Meyer.  Presume no inconvenience to ∆; strong State interest; ∆ has influence over political process; purposeful availment of forum gives rise to reciprocal duties.

4. Consent
Statutes can require consent: Hess, if you drive into MA and have an accident you consent to IPJ in MA. 

Choice-of-forum clauses: Carnival Cruise, after Shaffer, deemed OK because of bargaining power and purposeful availment.  Still look for minimum contacts here.

B. State Long-Arm Statutes

Look first at whether the conduct in question fits with the longarm statute; if it does, proceed to a due process analysis.

1. Enumerated Acts
State manifests its interest in hearing cases by listing types of cases that will be brought in.  Does not go to the constitutional maximum.

2. Contacts with State
State similarly manifests interest by naming conduct that will give rise to IPJ. Commonly listed are having a car accident in state, commiting a tort in the State.

3. General: "To the Constitutional Max"
If there is IPJ under due process analysis, then the long-arm statute gives state court permission to hear case.

Such vague statutes are often held to not adequately "manifest" a State's interest in particular cases. Counter-intuitive.

C. Due Process Analysis

The International Shoe test: concepts of minimal contacts  with the forum state and "substantial justice and fair play."

1. Two Theories of Approach
a) Look at minimum contacts as threshold; then

 ask would J be reasonable?

b) Minimum contacts, fairness, etc. all balanced together; no threshold question or two-pronged approach.

2. Factors to weigh in minimum contacts test
a. Purposeful Availment

This is the most important factor. Look for any conduct that may give rise to reciprocity; any benefit D has derived from forum that may give State interest in IPJ.  Can be property ownership, use of schools and other public benefits, right to sue in state, doing business or advertising in state. McGee.

Having children in the forum state is not, in itself, enough. Kulko.

Domicile is always enough.

b. Stream of Commerce

∆ reaches into forum. Close kin to purposeful availment.  Some effort to market in or solicit business from state looked for. World-Wide Volkswagen. 

Forseeability that product will end up in forum state.  Gray standard of forseeability that product will end up in State is no longer sufficient, though it will be weighed.  Foreseeability may be enough if the manufacturer also gets substantial revenue from the in-state sales.

Unilateral activity by anyone other than ∆ causing product to end up in State is not enough. Hanson v. Denckla.

3. Fairness considerations

a. Burden on Defendant

fact-driven test. Assume that foreigners esp. burdened by appearance in US forum.  Any evidence of contact with State argues against inconvenience.

b. Interest of Forum State

Look for manifest interest; assume state interest if π is a State resident.

c. Plaintiff Interest in Relief

Will failure to find IPJ deprive π of only reasonable forum?

d. Interstate Interest

Effective use of judicial resources;  will failure to find IPJ result in multiple cases in multiple fora, inefficiency?

e. Policy Interests Shared Btwn. States

How will finding or denying IPJ affect policies such as: encouraging interstate commerce, avaoiding double insurance, child support (not a shared interest)?

f. Other issues that may factor in

i. Choice-of-law:

fact that a State law will rule case doesn't mean that State has J, though it may be counted in as a factor in due process. Burger King.
ii. Contracts: 

does having a business contract in State show purposeful availment? Not dispositive, but evidentiary.  Burger king.  A selection clause may similarly be evidentiary but bargaining power matters. Carnival Cruise.

iii. Foreign ∆: 

not only added inconvenience to ∆, but issues of foreign policy and international commerce.

iv. J by Necessity

somtimes, even without adequate basis for IPJ, court will assert if there is no other forum.

D. Service of Process:  IPJ in Federal Court

There is no nationwide IPJ; all federal court IPJ must be related somehow to State IPJ.

1. Rule 4(k)(1): Diversity and Federal Question Cases

Occasionally, federal court IPJ will reach a bit farther than state IPJ.

a. Rule 4(k)(A)

4(k)(1)(A): longarm statute of state in which court sits; if the state has IPJ, so does the federal court.

b. 4(k)(1)(B): "100-mile bulge" 

if party necessary for suit under rules 14 and 19, can be served if IPJ could be obtained within a 100-mile radius of courthouse; do a standard IPJ minimum contacts test between party and bulge;

c. 4(k)(1)(C): Interpleader 

nationwide service allowed;

d. 4(k)(1)(D) Specific federal statute 

congress can specify IPJ whenever it passes a new law.

2. Foreign ∆: 4(k)(2)
Special rule for foreign ∆'s: if no IPJ available in any state, and there is a federal ?, aggregate contacts with USA as a whole; solves Omni problem.

Ensures that a significant federal question will not be barred from court simply because a foreign ∆ has fanned out its contacts throughout the country.

E. General v. Specific Jurisdiction

1. Specific J
The cause of action arises out of ∆'s contact with the forum.  

Fewer contacts are needed to establish IPJ.

Determining when a cause of action arises from or is related to ∆'s contacts with the forum can be tricky.

Is ∆'s contact with forum an essential part of the cause of action? Or is it just the "but-for" cause?  Usually we'll want more than just the but-for cause.

McGee: one letter by ∆ to state (to renew only insurance policy in that state) because the suit flowed directly from that insurance policy. High water mark of specific J.

The unilateral activity by anyone except for ∆ does not count when it is the only basis for asserting specific IPJ: Hanson v. Denckla. 

2. General J
The cause of action does not arise out of ∆'s contact with the forum, so you need to meet the highest IPJ standards of International Shoe test.

Systematic and continual contacts with the forum.  Such a level of purposeful availment that ∆ should reasonably expect to be sued there on any type of claim.  We'll presume that the forum in not inconvenient.

Allstate v. Hay: the claim has nothing to do with ∆'s contacts with MN, but ∆ has enough MN contacts to find IPJ.

F. In Rem & Quasi-in-Rem (1) and (2)

1. Before Shaffer v. Heitner
Before Shaffer, in rem,  and quasi-in-rem types 1 and 2, were both permissable, as long as the ∆ had property in the forum state.

a. In rem: 

The interests of the whole world in property; quieting title to property, etc. 

b. Quasi-in-Rem

Liability is limited to the value of the property.

i. QIR Type 1

Claim arises from connection to property, but contacts are insufficient for IPJ

ii. QIR type 2

cause of action does not arise from the property; property in state is used as a "hook" to bring ∆ into forum.

2. Shaffer v. Heitner

Facts of Shaffer; shareholder derivative action, sought DE J over non-resident corporate directors on the sole basis of their stock in DE corporation.

Held: in quasi-in-rem actions, the Int. Shoe minimum contacts test must be applied, as all actions against property are really about people.  

Arguments that DE law should control are not enough for J; only enough for choice of law.  

3. After Shaffer
a. In Rem: No real change

When the claim relates directly to the whole world's interest in in-state property, it is likely that state will have IPJ.  Property will be looked at as one contact, and as an indication that there may be other contacts.  Will probably point to both a state interest and purposeful availment.

b. Quasi-in-Rem: Change

Both forms of QIR must comply with the International Shoe due process analysis.   In practice, it will now be extremely hard to assert QIR type 2; but, since property in type 1 is related to the suit, then it will considered a contact and will point toward finding J. 

Tested in Rush v. Savchuk.  Car accident connected to IL, suit barred in IL; π moves to MN, sues in MN and asserts QIR by attaching ∆'s insurance policy, owned by a co. with business in MN.  Held: the insurance policy was not actually the substance of the claim; asserting QIR violated due process analysis mandated by Int. Shoe and Shaffer.

Limited opening for QIR through FRCP Rule 4(n), in that federal government can seize property without IPJ if need to for compelling public interest, safety.

c. Effects of Shaffer on other justifications for IPJ
Consent,  Appearance still OK.

Transient J still OK; Burnham.  However, only a plurality decision.  Future unclear.  Is transient OK because of tradition or because it signals purposeful availment?

G. Special & Limited Appearance

1. Special Apperance
An appearance only for the purpose of challenging IPJ.  If you lose your claim of no IPJ, then the court can assert IPJ and you can be served.

If you don't appear, then judgment can be entered against you.

Catch-22? If you don't show up, you may lose.  If you do show up and lose, then you can be served because of your presence in forum.

2. Limited Appearance
Appear for purposes of defending self on the merits in an in rem or quasi in rem suit, you are immune from any other suit, and your exposure is limited to the value of the property. 

You are not challenging J, just limiting your appearance to the specific claim involving your property.

This was not available in DE at time of Shaffer; part of the injustice that led to the holding?

Do we still need limited appearances now that QIR is subjected to a due process analysis?

III. Notice and Opportunity to be Heard

A. Notice "Reasonably Calculated to Reach Parties"

1. Actual notice not always necessary
Because sometimes all the parties who are or may be affected by a suit cannot be known or located, you can still bring the suit without actual notice.  Mullane.
In this case, notice by publication would be OK as a last resort.

However, you still must make reasonable efforts to find out who the parties are and if they can easily be reached.

2. If parties are known, serious efforts necessary

Take all steps that "one desirious of actually informing" the party would take.

All reasonable steps under the circumstances.

Actual notice will not cure a flawed notice mechanism; if π publishes when should have sent a letter, and ∆ accidentally sees notice, it is still insufficient.

3. Pre-Judgment Remedies

a. Prejudgment remedies which allow state-sponsored seizure of ∆ property are subject to due process requirements.

Absent an emergency, such seizure cannot be made on the naked claim by π that she is entitled to the property.

b. Notice is illusory without an opportunity to be heard.

There must be real, immediate and fair opportunities for the ∆ to challenge the seizure of property.

c. Factors to be weighed:

i. Hearing

Provision for a pre-deprivation or post-deprivation hearing.  Unfair to put burden of reclaiming property on ∆; a post-deprivation hearing may be OK if it kicks in automatically after the seizure.

ii. security or bond

Does π have to post a bond to effect seizure?

Does ∆ have to post a bond to regain property?

iii. Double bond

If the taking is erroneous, will π have to pay double damages?

iv. Documentary Proof

What does π have to show to effect seizure?  Unpaid bills, forfeitures, etc.?  Able to show a systematic nonpayment, or only one missed payment?  Who will judge this proof - a clerk or a judge?

d. Interests at stake

i. For ∆

Temporary enjoyment of property

interest in avoiding permanent deprivation

Dignity interest

ii. For π

fear of vanishing assets if not seized

π may also have a property interest, esp. if an installment plan

in rem J: without the seizure, π will have no remedy

iii. For society

Proper use of court resources: don't want frivolous or harassing seizures enforced by the State

Want to discourage self-help and make sure proper seizures are done by State and not by vigilantes

Interest in encouraging installment plans, credit, etc. by giving creditors and merchants a remedy

interest in citizens not being erroneously deprived of their property

IV. Venue

Once the federal courts have jurisdiction, in which courthouse will the case be heard?

Not constitutionally based; purely a creature of statute.  

Protects ∆ from inconvenience, promotes efficiency.

State venue statutes not our concern; very permissive, generally a state claim can be heard in almost any state district, unless it involves real estate, if so will be heard where the property is located.

A. §1391: Venue Generally

1. Diversity Actions

a.  Look at ∆ residence, not domicile.

Because we are concerned with convenience, not in-state bias, we are only concerned with where ∆ actually is.  If they are a resident in a district, it cannot be inconvenient, even if they are domiciled elsewhere.

b. Individuals

If all ∆ live in the same state, then venue is proper in the district where ANY ONE OF THEM resides.

Venue proper in any district where a substantial part of the events giving rise to claim occurred, or where the property in question is situated.

If there is no such district, venue OK in district where ANY ∆ is subject to personal jurisdiction.

c. Corporations

For venue purposes, a corporation will reside: in any district where subject to IPJ at start of suit.  If the district were a state, would it have IPJ?  If there is no such district, choose the one with the most contacts from the corporation.

2. Federal Question Actions

Exactly the same as above, except: if there is no district, venue is proper where ANY ∆ "may be found."  What does this mean? Unclear.  Probably meant to be a more permissive standard than residence.  Rules for corporations are the same.

B. Transfer of venue

1. §1404: original venue proper

Court may transfer to another court (1) where the case may have been brought, (2) for the convenience of parties and witnesses, and (3) in the interest of justice.

If the desired transferee court could not have heard the case at the outset of the suit, there is no transfer, even though ∆ may waive any objections to J there.

a. Forum non conveniens: 

While we allow π to choose forum, this can be overcome if a balance of interests points to an alternative convenient forum.   Piper v. Reyno.

Factors to be considered:

i. private interests

Access to proof; expense and convenience to witnesses; preference and residence of parties

ii. public interests

will foreign law be applied? can we adequately interpret such law?

How related to local interests and sentiment is the claim?

Need for a consolidated forum?

iii. Plaintiff's right to relief

If the case is heard in a foreign forum, will π be denied any relief whatsoever?

Can only consider this question in a limited fashion; can't have a mini-trial on how case would be decided under foreign law.  
b. Choice of law

If transfer granted, the law of the transferror court travels with the suit. Van Dusen.

Rationale: since venue was proper, π should not suffer a loss of advantageous law if transfer granted for ∆ convenience.

2. §1406: original venue improper

If case was not brought in the proper venue, court may dismiss the claim.  If dismissal would be unjust - for example, deprive π of any forum because a statute of limitations has run - then case may be transferred to a proper venue.

The case will then be judged by the law governing the transferee court.

V. Which Law? The Erie Doctrine

A. Historical Development: State claims in federal courts

1. Swift v. Tyson
Sitting in diversity, a federal court is bound only to apply the statutory law of the state in which the court is located.  The federal courts are not bound by the decisional common law of the states but are free to come up with their own, albeit looking to the state common law as evidentiary.

Historical moment: state statutes few, common law plentiful; few court reporters, so out-of-staters would have a hard time knowing what the common law of a state was, and courts may have a similarly difficult time.

Idea of natural law: since law was considered a stable and uniform set of knowledge, why should federal courts bow to the interpretations of state courts?

Promotes HORIZONTAL UNIFORMITY:  from federal court to federal court, law will be substantially the same.

2. Erie v. Tompkins

Federal courts sitting in diversity must apply the substantive law of the state in which the court is located, and the federal procedural law.
a. Swift results in discrimination against in-state π

Vertical uniformity was lost, and plaintiffs whose claims were successfully removed by ∆'s who "enjoyed the good fortune of diversity" could get a different decision in federal court than π may have anticipated in state court.

State interests being subordinated with no countervailing federal interest.

b. Constitutional Issues

Swift robbed state courts of power and the constitution gave the federal courts no authority to take such power.

"The grant of diversity J does not confer power on the federal courts to develop substantial law; its power is procedural only." J. Brandeis.  

c. There is no "natural law" or "federal common law"

Law is a policy statement by a sovreign state and the federal courts cannot infringe on that sovreign.

"The cornerstone of our federalism."

3. Klaxon
State choice-of-law statutes are substantial law, and therefore must be applied by federal courts in diversity.

B. What is procedural law? Evolution of tests.

1. Flowchart:

1) Is there a valid, arguably procedural federal rule or statute on point?

     Is it in substantial conflict with the state rule?

     Is the rule or statute sufficiently broad so that it leaves no

         room for operation of the state law or rule?

IF YES, APPLY THE FEDERAL RULE

IF NO:

2)  Will application of the state law or rule be "outcome determinative"?

IF NO, APPLY THE FEDERAL RULE

IF YES:

3) Is there an overriding federal interest that would justify using the federal law anyway, given the twin goals of Erie of (a) preventing forum-shopping and (b) equitable administration of the law?  What about federalism?

IF NO, APPLY STATE LAW

IF YES, APPLY FEDERAL LAW  

2. Guaranty Trust v. York: Outcome Determinative

Develops the "outcome determinative test"; if the state rule would change the outcome of the case, state rule will be applied.

Problem: any rule could change the outcome of a case, so using this test state rules will always win.

3. Byrd v. Blue Ridge: Federal Interest

Outcome determinative test is not enough; look to see if there is a countervailing federal interest which leads us to apply federal rule.

The issue of being heard before a judge or a jury is a significant, manifest federal interest, so federal rules.

Gives the courts room to apply federal law where there is a serious federal issue at stake. Dangerous to federalism?

4. Hanna v. Plumer: Direct conflict

If there is a direct conflict between a state rule and a federal rule passed under the enabling act (Federal Rules of Civil Procedure), then the federal rule will be applied.

if the fed rule is "arguably procedural, ergo constitutional"

Harlan's concurrence: thinks this too facile a test; should say that state law controls any "primary behavior,", ie, anything that might affect behavior outside the courtroom, and that federal law controls "procedure" related only to the courtroom.

5. Burlington Northern
The conflict between state and local rules only needs to be substantial, not direct.

Is this the rule now? Unclear.




