GOALS of PROCEDURAL LAW

A. General

1. Features of an Adversarial system

a. Party control (judge is not an ombudsman-parties bring case to court)

b. Judge is passive, but can map out limits of court jurisdiction 

c. Decisions are based on facts and evidence produced by the parties

d. Hearings are heart of system

e. Determinate sentencing

f. Must show a concrete injury-citizens concerned about environmental problems that affect us all do not trigger the adversarial system

g. Assumes cognitive resources (lawyers, time, $) are equal

2. Assumptions

a. Parents/children-coincidence of interest (principal/agent)

b. Will always have claim against a party dismissed if they do not have the ability to right the wrong (so can’t sue referee in GHSA v. Waddell)

3.  Cases

a. Every word counts

b. Go behind description to unearth public policy

c. Distinguish law from facts/holding from dicta 

d. Moot cases (situation already resolved)

A judgment may be sought on a matter which when rendered for any cause cannot have any practical effect on the controversy. Usually a court will hear a moot case when it is a repetitive question and they want to set a precedent.

B. Doctrine of Justiciability

Defines judicial role. Addresses the question of feasibility. i.e. whether it is feasible for a court to carry out and enforce its decision (as opposed to a question of jurisdiction). Ensures that only those cases which deserve aid and belong in court are heard. 

1. Not every issue is a case; dispute is defined by naming, blaming and claiming

2. Role of Policy Arguments

a. Access

Ration who gets into court. Only those with a concrete case with concrete injuries and a complete factual record.

b. Judicial Economy

Avoid hyper lexus (court overload-too much litigation)

Procedure is a floodgate mechanism to conserve judicial resources.

c. Comity

Respect for non-judicial arenas, such as alternative dispute mechanisms (GHSA-tiered process). Justiciability encourages formation and self-discipline of non-judicial forums.  

i. Court should be skeptical of alternative dispute mechanisms when integrity of these mechanisms is undermined by a deviation in the process itself. e.g. referee was racist. 

ii. Comity is at stake when courts address public policy issues. Is a referendum more appropriate (e.g. Quirk)? 

d. Timing

Justiciability encourages the use of timing as a determinative factor. Speak now or forever hold your peace. 

e. Finality

f. Competence (having J over the person or property at interest)

Question of institutional competence raised in Quirk. The court has structural limitations and a different arsenal of tools.

g. Judicial Legitimacy

Reserve the judicial arena for issues it can best handle. Institutional prestige at stake.





 SUBJECT MATTER JURISDICTION

Informs litigants where to exercise personal rights. Not a personal right in itself. Allocates power among the three branches (separation of powers) and between the federal system and the state (federalism).



A. General

1. Derived from the Constitution and Statutes. 

a. Look at language of Article III to see if power is authorized in that particular court. Article III confers 9 classes of jurisdiction that federal courts hold.�

b. If not clear, look to see if Congress has put that power in Statute (U.S.C. Part 28) to confer it on the court

c.  Or, look to precedent in prior case law 

d. Policy considerations (e.g. Akenbrandt)

2. Federal courts are courts of limited jurisdiction. LACK OF JURISDICTION IS PRESUMED.

a. Institutional concerns underlying limited jurisdiction:

i. Federalism

ii. Separation of Powers

b. Purpose of Article III:

i. Vindicate national interests “Cases arising under Constitution”

ii. Umpire role (diversity jurisdiction)

3. State courts:  JURISDICTION IS PRESUMED.

a. State constitution confers “general jurisdiction” on at least 1 court in the state.

b. State constitution/courts tend to limit powers to specific courts (circumscribed)

e.g. divorce (family court)

4. Burden to prove SMJ is on Plaintiff

a. Always tell court why it has jurisdiction. If it is challenged, D, not P, will have the burden of showing that power exists.

b. Avoid naked allegations, a jurisdictional allegation with no detail or reasoning. Parties cannot simply consent to jurisdiction; case will be dismissed.

c. Example: Sawyer v. Finn. Sawyer alleges complaint and invokes federal jurisdiction. In a pleading, Finn raises objection by way of affirmative defense. No motion to dismiss granted (lazy clerk). After Statute of limitations runs out, Finn renews request for dismissal. Can face sanctions under FRCP. 

5. SMJ can be challenged at any time during the case

a. A party to an action cannot collaterally challenge� a matter of federal court jurisdiction. It is final. (e.g. Ivana (NY) v. Donald (NY), she won fed judgment for 1332 diversity but since a naked complaint, technically void. D should have objected during proceeding and did not. State court will enforce federal judgment even if void.) Issues of efficiency , economy and finality.  

6. Court can self-examine whether it has jurisdiction over the subject matter; can raise an objection to SMJ  under FRCP Rule 12 (h)(3). 

a. Under Rule 12(b)(1), the 12 defense objections made by motion, including the lack of jurisdiction over the subject matter, are listed.     

 

I. Diversity Jurisdiction (§ 1332)

These cases are 10 to 20% of the federal docket

Two-pronged test: Diversity and Amount in Controversy



A. Rationale

1.  Protect non-residents of State against State court bias against outsiders. Widely criticized view.�

2.  Cross-fertilization of ideas (judicial reforms that germinate in fed court have ancillar repercussions)

3.  National agenda 

a. Perception of greater prestige, given Congressional audience and other feds.  

4. Crowded state dockets

5. Convenience of central forum 

a. Assistance for commercial interests, e.g. Interpleader/Tashire

b. Key for important national interests

6. Safer foreign investments (guaranteed access to U.S. courts)

B. Maximum Diversity Required. No P of the same state as any D.

This is a statutory requirement, an interpretation of §1332. Article III only requires minimal diversity, so statute can be more restrictive than the Constitution, but not less restrictive.� Under §1335 (interpleader), only minimum diversity required (Tashire).

1. Citizenship

a. United States citizenship or permanent resident

e.g. Ex-patriate living in Mexico--not a citizen of any state, so can’t invoke diversity jurisdiction

b. Domiciliary of a State

i. Must be state RESIDENT or if absent, where he has the INTENT to return

(a) An individual can have only 1 domicile at a time

(b) An individual remains a domiciliary of prior domicile until a new one is established (e.g. Bill Clinton)

(c) Minors cannot form intent--lack legal capacity

(d) Intent defined in part by voter registration, taxes, driver’s license, political affairs participation 

ii. Corporations have MULTIPLE DOMICILES (under §1332 (c)): 

(a) Citizen of where they are incorporated (more than 1 State), AND

(b) Citizen of Principal place of business (only 1 State)

Look at Totality of Circumstances (headquarters, home office, manufacturing, assets, machinery)-court usually goes with headquarters when a company has many sites

(c) Multi-citizenship limits diversity claims in fed court.

iii. Domicile attaches at the beginning of a suit

2. Can only sue INSURANCE COMPANY in State of domicile of the insured     (§1332(c))--purpose is to avoid forum shopping/temper flow of garden variety cases into fed court.

3. For CHILD/INCOMPETENT/DECEDENT, representative is deemed a domicile of the same state as above category.

4. PARTNERSHIPS (incorporated associations): do not have own domicile. Domicile of every State where partners are citizens.

5. Alienage Jurisdiction: diversity between 1 state and subject of a foreign country

i. Test of Foreign Citizenship is nationality

ii. Purpose was to provide a national forum where cases of international disputes could be heard (int’l disputes)

C. NO COLLUSIVE DIVERSITY (§1359)

Cannot exclusively create diversity or destroy diversity. 

Consider Mighty Widget example, where Flighty was responsible for all of their claims, and received a floating % of all the claims. Mighty citizen of only NY; Flighty citizen of only DE. If D is from DE, need to look at business justification, totality of the circumstances (very case-specific). Does Mighty have a business-neutral reason for being in DE or is it organizing affairs so 8 out of 10 times it will be in fed court? 

1. Court will take a functional approach: Is there a legitimate business purpose?

E.g. Kramer v. Caribbean Mills (assignment for collection only; motivated by desire to create diversity)

2. Reverse §1359: where diversity is destroyed. Look for a parties without valid motive for action, something fishy

D. INTERPLEADER (§1335)

Interpleader applies when there is no direct action. Stake is deposited into federal court. Delay paying out $ until it is decided who actually has a claim in the property. 

1. Must have two or more adverse claimants--sometimes the insurance co. will count

2. Must only show minimal diversity: any 2 can be adverse claimants

a. Policy: court is generous in diversity jurisdiction in order to keep insurance companies happy by saving them from having to defend multiple claims in multi-states.

b. Tashire: statutory case construing §1335.�

3. Amount in controversy must be $500



For an interpleader problem: 

(1) Show that there is no direct action -Strawbridge doesn’t apply; 

(2) Show minimal diversity needed for interpleader; 

(3) Show citizenship; people (residence + intent); corporations (state where incorp. + principle place of business)   



E. EXCEPTION TO DIVERSITY  

“Domestic relations” exception, which is not in the Constitution, and incorporates divorce, alimony and child custody. 

E.g. Akenbrandt case of child molestation, where Justice White stated the exception does exist, but this case did not fall under it because the exception does not apply to torts. Maximum diversity was satisfied.

1. Congress has not amended §1332 to include divorces and other domestic cases, following Barber v Barber (1859) (Fed courts have no jurisdiction over suits for divorce or allowances through alimony).� Hershkoff calls this “Acquiescence through Silence.” Utilizing Doctrine of Abstention, where court decides not to exercise power it has been given by Congress.

2.  Arguments for Exception:

a. States better equipped to handle such cases--have better relationships with applicable agencies, more expertise, more resources, know state law better, state law judges closer to electorate.

3. Counter-Arguments

a. Above arguments are circular. The state resources are better only because society has decided to put these resources there.

b. Fed courts do not deem such issues important. This is a trivilization of family cases for wives and children .

c. These cases do cross state lines, particularly child-napping.       



II. Amount in Controversy (§ 1332 (a)) 

No origin in Constitution. Under Article III, Congress can grant all, some or none of the power to the Federal Courts. 



A. General rule: In all diversity cases, the amount in controversy must exceed $50,000. 28 U.S.C. § 1332 (a). 

1. Interest not included (nor court costs)

2. Federal question cases: In all federal question cases, there is no amount in controversy requirement, as result of 1980 amendment to 28 U.S.C. § 1332 (a).

 

B. Proof not required

The party seeking to invoke federal diversity jurisdiction does not have to prove that the amount in controversy exceeds $50,000. All P has to show is that there is some possibility that that much is in question.



Deutsch v. Hewes Street Realty Corp. (U.S. Court of Appeals, 2nd Circuit, 1966)  

Ms. Deutsch, a beautician student/knitwear mender, was injured when her apartment kitchen sink collapsed onto her foot. Beautician career now disrupted. 

P sought to recover $25K for her personal injuries in the Southern District of NY (negligence). She filed the same claim in the state court.

Interrogatory was submitted by R to gather info on damages and valuation. P answered interrogatory alleging special damages of only $141, so appellee sought to have the action dismissed on the grounds that it fell short of the $10K requirement.

District judge dismissed P’s complaint, citing lack of good faith because she could not justify a recovery in excess of $10,000. 

Appeals court reversed dismissal and remanded for further proceedings



In St. Paul Mercury Indem. Co v. Red Cab Co. (1938), court  stated that it must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal. 

Court now uses Wade v. Rogala (3d Cir. 1959), which stated that when unliquidated damages are sought, the district court, except in flagrant cases, should permit the case to proceed rather than to attempt to decide the jurisdictional issue in a way that may deprive the claimant of a trial.

Approach is preferable for two reasons: (1) plaintiff is not deprived of  statutory right to a jury trial; and (2) since there is no obvious solution to the problem, allow some cases involving inflated claims for relief to be brought in a federal court so that access is insured for all those cases that are properly brought there. 

In the future, access to federal district courts should be limited by statute so that court judges do not prejudge the monetary value of an unliquidated claim. 

Also note that district courts can look further than plaintiff’s complaint to decide the actual amount in controversy, e.g. when damages claimed are not recoverable. 



a. Causes for Dismissal for Want of Jurisdiction:

1. Legal certainty: 

“It must appear to a legal certainty that the claim is for really less than $50K to justify dismissal.” (St. Paul Mercury Indemnity, 2nd circuit rule). This is a subjective test

2.  Good faith:

“The sum claimed by the plaintiff controls if the claim is apparently made in good faith” (St. Paul Mercury. . .)

 

C. Eventual recovery irrelevant

The fact that the plaintiff eventually recovers far less than the jurisdictional amount does not by itself render the verdict subject to reversal and dismissal on appeal for lack of jurisdiction (12(h) jurisdiction attaches at beginning of case). This provision does not preclude the court from dismissing for lack of competence at a later stage in the proceedings. Section 1332 (b) allows courts to impose costs on P, as well as deny costs to D. This is a very fact-specific determination.



D. Aggregation of claims 

What type of claims can be added together to satisfy the jurisdictional amount?



1.  One P 

a. P can add together all of his claims against the same D to satisfy the $50K requirement, no matter if the claims are related or not. However, if in the course of the action, P receives a rebate (or something) that reduces his claim below $50K, he will want to settle to avoid potential imposed court costs.



b. If P alleges damages that will potentially satisfy the $50 K requirement, P can possibly get into court because this is really a jury question. Judge will have to apply the St. Paul rule (good faith + legal certainty).

 

c. If P alleges two causes of action (negligence and intentional infliction of harm), but asks for less than $50K, there is no jurisdiction (only 1 loss).    

d. Cannot aggregate claims for more than one D  (P v. D1 and D2) to satisfy $50K. However, if D1 and D2 are jointly liable, can aggregate the claims, as long as CNOF. The rules are not clear in this area.



e. If P has one claim of $50K, additional claims of his against the same D can be added.

2. More than 1 P

a. Two claims that are distinct and separate cannot be aggregated. e.g. Mrs. Deutsch and her husband. 

b. Each P’s claim against D must be exceed $50K to aggregate. No exceptions for class-action law suits (virtually cripples class actions)   



E. Valuation (whose perspective on value?)

1. Injunctive relief

a. Court rule: The amount is controversy is measured by the value of the litigation (toothless rule). 

b. Typically either examine injunction from P’s perspective, or look at what it will cost D to comply with remedy. Are they balanced?  

2. Claims with contracts

e.g. Disability claim. At time of lawsuit, $25K has not been paid. The policy in the contract is worth $250K; this is an installment contract.

a. Only costs at the time the law suit is filed can count to satisfy jurisdictional requirement ($25K, no jurisdiction).

b. If the entire contract or policy is in issue (a question of contract or fraud), the face value of the contract counts to satisfy jurisdictional amount ($250 K, jurisdiction applies).



Hershkoff often asked question: How to get a tax question regarding a State tax levy into federal court if below $50K?

Examine cost to P over the life of the business--will it exceed $50K? Court usually rejects this.

Look at total amount of revenue to defendant State (Collateral costs/effects). Court will also usually reject this.

Look to constitutionality of tax.

Policy implications: incredible stress on federal court if it had to address tax claims of all 50 States. 





III. FEDERAL QUESTION JURISDICTION (§ 1331)



A. Rationale for Fed. Question Jurisidiction

1. Expertise (courts will develop it)

2. Greater uniformity in interpretation of federal law 

If all 50 States had jurisdiction, no uniformity or predictability in interpretation.    

3. Presumption that State courts are hostile to federal claims (Sympathy)

E.g. civil rights claims

4. Insulation from election pressures (judges)





B. Statutory basis

“Jurisdiction extends to all civil actions arising under the Constitution [Article III, Section 2], laws or treaties of the United States.” 28 U.S.C. 1331.



B. Definition of Statute



1. Interpretation:

a. Early. 

i. Broad interpretation. Article 3, Section 2 construed as allowing Congress to extend Federal Jurisdiction to any case of which federal law potentially “forms an ingredient.” Osborne v. Bank of the U.S. (1824) (bank could sue and be sued because it had a federal charter). This could apply to every case.

ii. Common law adage until 1970’s: “Where there is a right, there is a remedy.” Implied right of action. Supreme Court no longer thinks this is in itself a federal question. Hershkoff disagrees



b. CURRENT

i. Most generally accepted is “suit must be on a claim founded directly on federal law.” The following are limiting devices:

The Federal law creates the cause of action; or

The plaintiff’s right to relief necessarily depends on resolution of a substantial question of federal law. (Franchise Trust Board v. Construction Laborers Vacation Trust, 1983--Smith Test).

Must have a well-pleaded complaint (federal question appears on face of complaint--Mottley Rule) 

If State c/a, must form an integral part of federal law (Merrill Dow)

ii. Strict constructionist. Narrow interpretation. Court hesitated before implying a right of action because of conflict between the Executive branches. “If c/a not on the face of the statute, what right does the court have to imply c/a?” This is the job of Congress.



2. No adequate definition

a. Must have well-pleaded complaint 

P must show the federal cause of action on the face of P’s complaint.  [Mottley rule].�  Complaint must establish that federal law creates the c/a OR P’s right to relief depends on resolution of a question of federal law.



aa. Rationale for Mottley rule

i. Timing

Make key claims upfront because time is $$. Why waste society’s limited resources if the federal claim is only a hypothetical? 

ii. Limited Judicial Resources

Mottley tempers flow of cases into fed. court/traffic cop to avoid hyper lexus.

Analogy: Just as Strawbridge altered diversity standard from Article III minimum diversity to maximum diversity, Mottley rule limits cases under Article III-derived Section 1331.

iii. Party autonomy

iv. Federalism 

State and fed courts will have a reciprocal dialogue on certain issues. Feds can still take over jurisidiction if federal question comes up later.

b. Can apply a general test

i. Is P asking for a declaratory judgment?

(A procedural device, an “advisory opinion;” “let us know the rights of the prospective parties”) 

Example: Franchise Tax Board “ERISA permits trust to pay taxes.”

	       CLVT: “Claim is not a creature of ERISA.”	

aa. No federal court jurisdiction over federal declaratory judgment (Skelly Oil), or when federal question presented by a complaint for a state declaratory judgment.

bb. Declaratory judgement is a remedy that only accelerates time for relief. Does not expand jurisdiction. Speeds up case to point at which controversy begins to avoid the same case every year. e.g. Do future taxes need to be paid by CVLT or not?  

cc. Mini-test: Determine what the complaint would look like w/o declaratory judgment. Is this just a contract action? (e.g. Skelly Oil, contract to deliver gas). Court plays institutional role in denying judgment by setting up hypotheticals. 

dd. Rationale

The court would waste time on all of these questions.

ee. Three suggested standards for determining if federal question adjudicatory authority exists in an action for declaratory judgment: (Rosenberg, p. 195)

i. Usual standard

ii. Authority only exists if it would exist in an action for coercive relief brought by P

iii. Authority only exists if it would exist in an action for coercive relief brought by either party



ii. Fed Q. counterclaim

aa. Filing of counterclaim will not create Fed Q. Jurisdiction.

e.g. Tax hypothetical: Tax collector claims $4K due. Trust (non-resident) counterclaims of $47K. Under Mottley, basis for jurisdiction is only $4K  

bb. Exception: Horton v. Liberty Mutual Insurance (1961): Liberty wanted $1K award set aside. Claimed H wanted $14.5K but was not entitled to anything. Supreme Court held that counterclaim of 14.5K was valid to satisfy amt. in controversy, as determination of the value of the matter in controversy . . .is a federal question to be decided under federal standards. Horton is not followed.



c.   Tests for suits arising under State Cause of Action  

1. Holmes Test (p.191 Franchise Tax)

aa. “A suit arises under the law that creates the cause of action.”

Example: Merrill Dow Pharmaceuticals v. Thompson (1986). This is a state tort action (only the 6th claim contends noncompliance with FDCA would be negligence), so it arises under a state c/a. (technically). No federal court jurisdiction. 

bb. Not good as a rule of EXCLUSION (keeps out too many cases)

cc. Original case for Holmes Test is American Waterworks Co. v. Layne & Bowler Co. (1916). 

2. Smith Test

aa.  “Cases arise under federal law where the vindication of a right under a state law necessarily turns on some construction of federal law.” (Smith v. Kansas City Title & Trust Co., 1921) 

bb. INSUBSTANTIALITY of Federal question at stake. If too insignificant a federal interest, no original federal question jurisdiction (J. Stevens). 

3. MERRILL DOW TEST

Where P sues on State c/a, and a fed. q. is essential to P c/a, such that the resolution of P’s claim necessarily turns on federal law, no federal question §1331 jurisdiction unless the federal statute confers the explicit c/a, even though c/a being brought is not that of the federal statute. 

aa. Tough standard--restriction by Supreme Court. Supreme Court claiming reduced substantiality of federal interest at stake 

bb. State court then interprets federal question--potential issue of comity (women/children cases). Limited expertise/uniformity.

ee. Statutes without a specific c/a are still enforceable by federal agencies. e.g. Courts can enforce FDCA for fed. agencies, but Congress decided there would be no private right of action.   

3. Anticipation of Defense Insufficient

Federal Question must be integral to P’s cause of action, as revealed by P’s complaint (well-pleaded complaint). It is not sufficient that P anticipates a defense based on a federal statute, or even that D’s answer does in fact raise a federal question.

Example: Louisville & Nashville R.R. v. Mottley (1908)

D, who was given life-long free passes in prior settlement with R.R., claimed breach of promise and wanted free passes reinstated (specific performance). Claimed Congressional statute (no free transportation) didn’t apply, and stated that if it did apply, there was an unconstitutional taking of property. Court raised question of fed. jurisdiction.  



4. Claim based on the Merits

If P’s claim is clearly based on federal law, it qualifies for fed. q. jurisdiction even if it is invalid on the merits. The federal court will then dismiss for failure to state a claim on which relief can be granted (Rule 12(b)(6)), rather than for lack of subject matter jurisdiction. 

Duke Power Co. v. Carolina Environmental Study Group Inc. (1978)

Summary: Can obtain federal question jurisdiction under an implied right of action unless suit is patently without merit. 

Carolina alleged jurisdiction under §1337 (jurisdiction for regulating Commerce). Supreme Court interpreted complaint to contend that 5th Amendment (Due Process Clause) violated by Price-Anderson Act (limiting damages for nuclear reactors), as well as the taking of property w/o compensation (2 separate challenges). THIS WAS NOT A WELL-PLEADED COMPLAINT. THIS IS AN ANOMALY AS COURT WILL USUALLY NOT REFORMULATE A COMPLAINT. Majority held that jurisdiction would be derived from §1331, not §1337, because the claim does not arise from the Federal statute of Price-Anderson, but is constitutional. Claim was not patently without merit so as to justify dismissal for want of jurisdiction.

Dissent: The  complaint actually alleges the existence of an implied right of action under the 5th Amendment (Due Process Clause) to obtain relief against arbitrary federal statutes. Dismissed the claim because the 5th Amendment does not allow a right to sue. No jurisdiction. Must have more than an implied right of action to justify federal question jurisidiction.

   

If an EXAM QUESTION of implied right of action:

(1) Identify Statute or Law I think might apply 

(2) Eliminate Diversity Jurisdiction possibility  



IV. SUPPLEMENTAL JURISDICTION  (§ 1367)



A. General Definition: 

Doctrine by which additional claims and parties may be brought into a federal case without independently satisfying subject matter jurisdiction requirements, once there is a basic controversy as to which there is subject matter jurisdiction.  Affects joinder of claims and removal jurisdiction (§1441(a) and (b)).

1. Rationale/Justification

a. Access/Equity

Without “pendant” jurisdiction, P’s economic incentives radically skewed to bring case in state court, which undermines federal question jurisdiction. e.g. Rich D might be able to bring suits in both fed and state courts, while a poor D would be forced economically to bring fed issues in state. If case was under federal jurisdiction, P could only bring part of action in State court.

b. Judicial Economy

c. Comity

Respect for State system or appropriate administrative level. 

Example: Homeless guy in Washington Park on whom police use stun gun. This is a federal claim (violation of civil rights), but also a state claim under an excessive use of force statute that has never been brought before the NY Court of Appeals before. Don’t want feds to interpret state law for the first time.

 

B. Traditional Doctrines

1. Pendant jurisdiction

If a federal court had jurisdiction over a federal question claim, it could sometimes adjudicate a state-created claim between the same two parties, even if it would not have jurisdiction if the claim were brought separately.

a. Pendant parties

If there is an additional party (X) against whom a state claim was brought, but who was not a defendant to the federal-law claim, X can be made to defend the state law claim in federal court, even though X was not a defendant to any claim for which there was independent subject matter jurisdiction.

2. Ancillary jurisdiction 

In cases where there was diversity jurisdiction for at least one claim between P and D, doctrine provided for additional parties or additional claims who sought to be joined to the core claim. 

a. Used for claims asserted after the original claim had been filed

b. Typical examples were interpleader and impleader (where D can “implead” any non-party who may be liable to P for P’s claim)

c.  Generally not allowed for plaintiffs

Policy:  P could defeat statutory requirement of complete diversity by the simple expedient of suing only those D who were of diverse citizenship and waiting for them to implead non-diverse defendants.



C.  Statute core

§ 1367 (a): “In an civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of  additional parties. Does Not Apply To Diversity, Only To Federal Question Jurisdiction.

Summary: Must have anchor claim under §1331

1. Except for exceptions in §1367 (b) and (c), this is a broad grant of jurisdiction.

2.  Concept used in United Mine Workers v. Gibbs (1966). Gibbs had 2 claims: (1) Violation of  Labor Law (federal); and (2) Interference of State Law (breach of contract). Court ruled there is jurisdiction b/c:

Legitimate federal claim under §1331

Claim was not insubstantial (Duke Power)

Common nucleus of operative facts (CNOF) (same facts and witnesses will be used in all claims)  

Gibbs overturned Hurn v. Oursler (copyrighted plays, 1933) “Limited approach is unnecessarily grudging.”

Policy reasons for Gibbs: fairness, efficiency, convenience

3. Pendant parties explicitly included. Rejection of Finley doctrine, that Congress must explicitly authorize supp. juris. over PP.  Congress does give express authorization as long as federal and state claims meet “relatedness,” which is CNOF. Criteria for CNOF under RELATEDNESS:

a. Evidence required to prove federal claim/state claim is the same

b. Examine P’s motivations for bringing the action. Are they the same for the federal and the state claim?

E.g. Is the federal claim to enforce a federal action? Are there different recoveries under the federal or state actions? Duke Power just wanted to get in fed court. 

c. Avoid jury confusion.

Is it helpful or confusing for the jury to hear both cases?

d. Consideration of State and Federal Issues

Is there a novel issue of a state law that would be decided in federal court?

e. Good faith factor

D.  Exclusions under §1367(b)

When anchor claim is founded solely on diversity, supplemental jurisdiction cannot conflict with diversity jurisdiction. If supplemental jurisdiction conflicts with diversity, diversity wins (Must have maximum diversity). 

Thrust of §1367 is to keep diversity cases out of federal court. 

Pendant parties (PP) to claim must have independent basis for jurisdiction and must meet amount in controversy. 

Applies only to claims being brought in by plaintiffs, or parties being brought in by plaintiffs.

 Summary:  §1332 TRUMPS §1367



Example 1: 



Example 2:



Example 3:



E. Exclusions under §1367(c)

Discretionary rejection by judge of supplemental jurisdiction. Only 1 of the following factors is needed.  

(1) Claim raises novel or complex State law issue

(2) State claim substantially predominates federal claim

(3) If court dismisses federal claim, and only a state claim remains, judge has discretion on whether to hear state claim

a. This is an issue of timing. The later the federal dismissal occurs, the less likely it is that the court will exercise its discretion to dismiss the state claim.

b. Considerations of judicial economy and fairness to P (having to litigate state claims from scratch in state court) are important. 

(4) Any other compelling reason (fudge factor)



F. Tolling provision under §1367(d)

Provides for tolling of period of limitations while claim pending in federal court (time stands still), plus provides an additional 30 days after federal court dismissal to bring suit in state court.

1. The language in this statute is unclear, but will be interpreted as in the example below.

2. Court cannot extend statute of limitations (S/L)--keep in mind S/L can be as short as 10 days.

3. Tolling provision enables D to not file a protective filing (in state court) and yet not be bounced out of state court under the statute of limitations. 

Example: Assume 2 year statute of limitations  

10/31/91  Tort

10/31/92   File suit in fed court

6/30/94     Motion dismissed by fed court

11/30/95   Must file state claim by this date (has 1 year 30 days from date of original filing)



V. PROTECTIVE JURISDICTION

Congress can use powers under Article I to create jurisdiction under Article III. Congress would exercise this jurisdiction to protect a certain class of litigants or where a substantial federal interest exists (e.g. Interstate Commerce), regardless of whether the federal statute creates the cause of action. 



1. Rationale

a. Scope of Article I coextensive (same as) with Article III. Congress has the right to either make law (Article I) or pick out issues as it sees fit (Article III).

b. Serves to provide a federal forum for state claim

2. Counter-Arguments

a. If an issue is so important, why isn’t there a substantive law that creates federal question jurisdiction?

3. Current Status

This is basically an academic subject with few cases. Current Supreme Court probably doesn’t even recognize this type of jurisdiction. If we can’t even imply a  cause of action, how can Congress select special issues?

Examples: 

(1) American National Red Cross v. S.G. and A.E. (1992), whether Congress, when enacting the Red Cross Charter empowering the Red Cross “to sue and be sued,” meant to confer SMJ on the federal courts in all cases where Red Cross was a litigant. It was held that they did meant to grant SMJ.

(2) Federal Labor Law (Lincoln-Mills case)  



VI. REMOVAL JURISDICTION (§1441)

A. General (§1441(a))

Any action brought in the state court of which the federal court would have original jurisdiction can be removed by the defendant to the federal court. 

1. Limitation (§1441(b)):

a. In diversity cases, the action is removable only if no defendant is a citizen of the state in which the action was brought.

Examples: 



b. Cannot have collusive diversity under §1359. Nor can have Reverse §1359, where diversity is destroyed.

Example 1:



B. Statute-based rule

This right is not referred to in the Constitution, but is only a statutory provision.

Only cases which could originally have been brought in the federal courts can be removed. Maximum diversity and amount in controversy rules apply. 

1. Where suit goes:

When a case is removed, it passes to “the district court of the U.S. for the district and division embracing the place where the [state] action is pending.”

2. Federal Question (§1441(b))

a. If the issue is a federal question, the Mottley Rule still applies, and P must have a federal question on the face of the complaint. 

b. If CNOF, then can remove from state to federal court.

3. Removal of Multiple Claims

Whenever a “separate and independent claim” or cause of action, within the [court’s federal question] jurisdiction. . .is joined with one or more otherwise non-removable cases, the entire case may be removed and the district court may determine all issues therein.” (§1441(c))

4. Citizenship of defendants sued under fictitious names disregarded (e.g. aka) in §1441(a)

C. Pleadings not pierced

The right of removal is generally decided from the face of the pleadings. The jurisdictional allegations of P’s complaint control. The allegations are viewed as of the time the notice of removal is filed, except for diversity cases, of which diversity must exist at the time of filing the original action. 

D. Multiple Claims

Interpret §1441 (c) [federal question only] to mean that judge discretion in determining whether removal of multiple claims exists can only follow CNOF criteria (5 reasons). If complete judge discretion is not avoided, the interpretation of §1441(c) could go beyond the Constitution in allowing unrelated federal and state claims to be removed. Article III does not allow this type of judge-made jurisdiction.

1. State claims

Every state has their own rules for supplemental jurisdiction, e.g. if there are 10 state claims and 1 federal claim, perhaps only 5 state claims could be removed to state court. Need to look at separate/independent claims to see if jurisdiction is allowed under CNOF criteria. 

2. D cannot be deprived of the right to remove when a state claim has been totally preempted by a federal claim (“artful pleading”)

Example of Multiple Parties removing:



E.  Remand

The federal judge will remand the case to the state court from which it came if he determines that removal did not satisfy the statutory requirement. 

1. Discretion to remand

The federal court has discretion to remand to the state courts if a federal trial of the case would be jurisdictionally proper but unwise. See §1367(a). 

e.g. A federal question claim and a supplemental claim are both removed, but the federal claim is dismissed before trial.  

F.  Procedure for Removal (§1446)

1. D must file for removal within 30 days of the time he receives service of the complaint.

2. D files a notice of removal plus a short statement of the grounds for removal in the district court, along with copies of the process/pleadings/etc. served upon D in the action.

3. U.S. District Court must examine removal petition promptly. Can summarily dismiss if it is clear on the face of the complaint that the removal petition should not be granted.

a. State court may take no further proceedings until the district court finds that no removal jurisdiction exists and remands to the state court.

4. All defendants must given written notice of petition to remove to all adverse parties.



ADJUDICATORY JURISDICTION

The power of the court to enter a binding judgment against a particular person or property in front of the court. 



Traditional Bases of Jurisdiction�

The judgment of a court lacking personal jurisdiction violates the Due Process Clause of the 14th Amendment.



Physical presence

a. Traditional territorial theory of power �(Pennoyer) 

    Tag jurisdiction

           (i) The state was all-powerful within its territory (exclusive jurisdiction)

          Each state is obliged to protects its citizens in their dealings with non-

          residents. Court asserts power through service of process.  

(ii) Due process linked with Full Faith & Credit�--state’s failure to assert power   	or provide notice in the appropriate manner would invalidate its judgment

       as a violation of due process 

b. Transitory presence is OK (Burnham)

	(i) However, could lead to great unfairness sometimes, and might thus be 	  		    unconstitutional. NO MAJORITY OPINION (Argue both sides)

Scalia: Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of “traditional notions of fair play and substantial justice.”

Scalia: “Nothing we say today prevents individual States from limiting or entirely abandoning the in-state service basis of jurisdiction.”

Brennan: Would prefer contacts test. Notes though that w/o transient jurisdiction, would have an asymmetry. a transient would be able to use power of forum State’s courts as a plaintiff while retaining immunity from their authority as a defendant. 

	(ii) Even service on an airplane flying over forum state is OK (Grace v.        	  . 	      MacArthur)  

c. EXCEPTIONS: 

	(i) Non-resident present in forum state to proceed in unrelated proceeding cannot 		     be served. 

Cooper v. Wyman. (Witness to trial not subject to suit)

Has not been mandated by U.S. Supreme Court

Policy: Administration/promotion of justice. Don’t want to deter voluntary appearances. Want to encourage participation in court proceedings.

Class Example against use of exception: NY visitor who shops & sightsees while in NY to talk to lawyer. Visitor not only there exclusively to promote justice. Can be served. 

Class example for use: Non-resident visitor comes to town to initiate suit. Independent lawsuit here is distinguished from above action. 

	(ii) Cannot be fraudulently induced into forum state for purposes of service

Wyman v. Newhouse (tricked by ex-girlfriend into Fl court)

Appearance before the Court

Adam v. Saenger (D brought cross-claim against P, thus availing himself of availability of forum). P subjects himself to IPJ of court in which he brings his action. 

  

Domicile (current dwelling place + intent to remain indefinitely)

Originally a fictional basis for IPJ under Pennoyer Power theory. Probably still OK.

Milliken v. Meyer (1940): “A state which accords privileges and protection to a person and his property by virtue of his domicile may also exact reciprocal duties.” Implied consent to certain obligations.

Blackmer v. U.S. (1932): Blackmer (U.S. citizen) fled to Paris; U.S. needed him for criminal witness in Teapot Dome scandal. Non-resident, nor a domiciliary (no intent of returning to U.S.). Extraterritorial service was authorized by federal statute: Supreme Court determined that scheme did not violate due process. Blackmer is not followed (Consider (a) fed proceeding; (b) hot politics; and (c) criminal (not civil) case.    

 Under Schaffer, technical rule that domicile alone is sufficient to justify IPJ could be found unfair if domiciliary is absent from domicile (e.g. Milliken v. Meyer). Example: Domiciliary left domicile and has not yet established new one; has no intent to return to domicile and an alternative forum is available. Then might use domicile as one of several contacts in Int’l Shoe test, rather than domicile as sole determinant.

Argument for using domicile: (1) Miller: “Assures the existence of a place where a person is continuously amenable to suit.” (2) Historical connection between domiciliary and forum resident (member of community w/ reciprocal benefits and obligations). (3) Sovereign interest of State to regulate actions of its residents.

Make sure to use minimum contacts test since IPJ could be unfair based on domicile alone. Keep in mind that Hershkoff said residence is a probable basis for IPJ, and U.S. citizenship is a doubtful basis.    



Express Consent

Defendants may always consent to jurisdiction. Consent by filing an action (e.g. appearance by the court).

a. Contractual

D submits to IPJ when he agrees to arbitration there or when contract that any dispute arising out of the contract will be adjudicated in courts of a particular place (Carnival Cruise, National Equipment Rental v. Szukhent)

Carnival Cruise (1991): Forum selection clause ruled constitutional; individual’s right to forum selection can be waived in certain instances, e.g. consumer contracts. 

a. Keep in mind that passengers could not cancel (or no money back), would have to pay cancellation fee, most passenger don’t get tickets until on board. 

b. Supreme Court ruled that petitioners received benefit in reduced cost ticket; considerations of judicial economy aid in objective, not subjective standard. Keep in mind this was a luxury good; may not apply to cases other than Carnival. 

c. Arguments for IPJ: (1) foreseeability: reasonable to assume nationwide customers; (2) Due process is also an umbrella statute to mitigate suits between states; (3) societal interest in encouraging national transactions (financial health of U.S.) (4) Exercising right to contract does not equal a waiver of state interest itself. 

d. Arguments against IPJ: Twist all of above.    

National Equipment Rental v. Szukhent: since farmers voluntarily consented, Weinberg can receive service of process. Contract does not require constructive service; they will not know they have been sued. Argument for IPJ: (1) can’t determine IPJ on case-by-case basis; (2) presumed to know what you are doing in a contract. Argument against IPJ: (1) NY laws may be biased towards creditors; (2) Farmers will never know of suit.    

   

b. Cognovit note

Designate agent for service and he will confess to any judgment that will be made against P. 1-stop shopping. Can be very unfair; prohibited in federal housing leases.

Supreme Court has held that they are not per se violative of due process. Factors such as relative bargaining power of debtor and creditor important. 



Implied Consent

Miller: will continue to be accepted as basis for IPJ at least where the forum state has expressed legitimate desire to regulate state activities.

	a. Must have a state statute that equates act with consent (implied consent statute).

Shaffer allows states to protect certain important state interests by enacting statutes declaring certain acts by D to constitute consent to state IPJ. 

Label acceptance of a directorship as consent (DE could have done this)

b. Agent designated for service of process

Allowed nonresident motorists to deem to have appointed local official as his agent for process whenever he drove within the state. Must be proper notification in statute 

Hess v. Pawloski (1927)--Supreme Court: special interest in public safety

 Note that statute here points to key state interests

Arguments against IPJ would be: (1) Deterrent (barrier to justice)--only sue when big $$ at stake; (2) convenience (goes both ways)

In-state Tortious Acts

Conducting Business



REVOLUTION IN IN-REM JURISDICTION



Schaffer v. Heitner (1977)

Int’l Shoe of in-rem jurisdiction 

Shareholder-derivative action. Shareholder sues on the behalf of the corporation for the benefit of the corporation. Stock/shares reside in DE and can be attached by order of sequestration. Statute allowing order was not specific to stock or shareholders (general omnibus umbrella statute); situs provision was unique in allowing physical presence of stocks: Supreme Court held this as evidence of lack of state interest. DE benefits did not count toward jurisdiction, but towards choice of law; not a sufficiently strong interest to validate jurisdiction. Uncoupled choice of law and jurisdictional question, just like Hanson.

If DE had applicable statute, directors would have had fair warning: Predictability. 

D made special appearance, as DE had no provision for limited appearance.

When the minimum contacts that is a substitute for physical presence consists of property ownership it must, like other minimum contacts, be related to the litigation

QIR and IPJ are really one and the same and must be treated alike

QIR must satisfy the relatedness requirement of Int’l Shoe

Critical insight: all rules of jurisdiction, even ancient ones, must satisfy contemporary notions of due process



Appearances:

(1) Special appearance

	Does D’s appearance to challenge jurisdiction subject him to IPJ?

Defendant appears for the express purpose of challenging in personam jurisdiction. Presence itself does not constitute a submission to the court’s jurisdiction. Must make a timely objection to challenge jurisdiction at outset of suit. Even if court rejects motion and D then defends on the merits, the objection has been preserved. In an appeal, higher court can still decide if jurisdictional challenge should have been waived. Case example: Harkness v. Hyde (Shoshone Reservation in Idaho) 

If no special appearance:

a. Appeal: stick to unsuccessful jurisdictional objection, refuse to defend on merits in lower court and appeal. But if lose jurisdictional question on appeal,  also lose right to defend on the merits.

b. Defend: just defend on the merits. But, then can’t appeal jurisdictional challenge. 

If special appearance:

a. Appear: Challenge IPJ. “I was served out-of-state and long-arm doesn’t reach me.” If lose, subject to IPJ.

b. Default: Stay home. Hide assets. Even when they come after me later, there is a time value to money. Issue of choice here is convenience v. timing (enforcement). 

Not constitutionally required. Most fed courts and many state courts have abolished special appearance. Instead make 12(b)(2) motion to dismiss for lack of IPJ without subjecting D to jurisdiction he is protesting.

(2) Limited Appearance

D contests on the merits while limiting his liability to the property previously attached or garnished by the court. Court probably doesn’t have power to assert IPJ. e.g. “Attachment of property is not in itself proper” (Harris)

No limited appearance statute in Schaeffer case, Directors subject to Catch-22. 

a. Default: never show up. Liable for value of property (whatever was put in jeopardy).

b. Admit to General Exposure: very unfair/unconstitutional. Subject to IPJ.

Court could have said it unfairly subjects non-resident to jurisdiction (total exposure) since no limited appearance. But did not do this, leaving a choice of (a) or (b). 

Now, no reason for D to limit his exposure since must apply due process (minimum contacts test) to reach him. Problem has gone away. 



Other bases of Jurisdiction besides IPJ:

Historically based on presence of property in forum state when the defendant was not subject to IPJ. Now replaced by General/Specific jurisdiction. Not addressed by Int’l Shoe (IPJ only), but by Schaffer.

A. In rem: 

Seeks to establish ownership of property against the world. Court must have jurisdiction over the property. Jurisdictional basis and claim are the same (lease, property, bank account, other intangible). E.g. Basis is land and who owns the land is the question. Personal liability (Balk would have been subject to $300). Res judicata even if all parties not present--all claims are extinguished after judgment.

In-rem still same after Schaffer. Definitely still have pure in-rem because contacts analysis doesn’t matter because it is always met (property is in the state--state’s interest strong in maintaining property and its useful purpose (Schaffer--if real property, definitely have contacts necessary)) 

B. Quasi-in-rem: Jurisdiction to adjudicate rights of particular person to particular property. Used as a tool to balance competing interests (don’t want D to insulate himself from liability by moving around assets). Limited exposure: Liability is limited to the value of property present in the state. However, not res judicata; P can bring successive suits against other D.  

a. Quasi-in-rem (1): Claim is related to the property, e.g. trying to quiet title to the property. Dispute is between 2 parties to property; party seeks to establish pre-existing ownership of property. 

Basically same as in-rem after Schaffer. Little change. Property continues to counts as a very strong contact; balance with residence of parties (convenience of forum to non-resident), state’s interest. If dispute is clearly related to property which gives rise to c/a, and both in-state residents, minimum contacts held. However, if claims are to intangibles, may be issues.  

b. Quasi-in-rem (2): Claim is unrelated to the property. Would have liked to have in-rem, or IPJ but not possible. Can be a totally different issue: e.g. D owns property in NY; P gets hurt by D. Value depends on value of property and value of claim.  

Harris v. Balk “Debtor carries debt wherever he goes” (corollary to transient jurisdiction); debt is basis for quasi-in-rem J against Balk. Under QIR, judgment for $180; under in-rem, judgment for $300. 

New York Life v. Dunlevy: Case where NY Life didn’t know who to pay so had to pay twice. Brought interpleader in PA; court found in favor of Dad. So Evie went to CA: there is no J over me in PA action since I had no property. Give me my money. Intangible was too speculative; no property to attach. Led to enactment of §1335 (interpleader) and Rule 4: National service of process.  

After Schaffer, if no IPJ, cannot assert jurisdiction for QIR(2). After Schaffer: QIR (1) and (2) still use minimum contacts as in personam J. So -will QIR ever be used?  Not likely. Hard to imagine a situation now where IPJ wouldn’t apply. Harris overturned after Schaffer. However, when value of property equals exposure to IPJ, put in a limited appearance to limit overall exposure. 

Rule 4(n)(2):  Seizure of Property

Authorizes emergency quasi-in-rem jurisdiction, thus suggesting that QIR(2) is still viable in federal courts. (4)(n)(2) Provides for jurisdiction where IPJ cannot be obtained. Situations here are rare. Emergencies might include drug forfeiture (assets disappearing) or health/safety hazard (seizing Tylenol tablets in an in-rem action). Evidence of Congressional interest: QIR may need fewer contacts here than for in personam. 



After Schaffer, QIR and in-rem must now go through minimum contacts analysis. Person always has interest in property; giving up fiction of  Pennoyer since property involves person.



Cases after Schaffer:

Rush v. Savchuk (1980): Indiana was place of accident. IN guest statute would have barred P’s claim. P brought claim in MN when he moved.

Contacts of 1 cannot be deemed same as another. Separate juridical entities.

Court: D did not engage in any purposeful activity in forum. Contacts of insurance company were not enough. Intangible (property on which we are basing jurisdiction), here was the obligation of the insurance company to the non-resident tortfeasor, was too speculative.

If Rush claim could be brought in MN, would have looked at MN’s choice of law provision. Forum state is not obligated to apply law of the place where accident occurred. Can apply its own laws to avoid forum shopping (so state can regulate activities within its sovereignty). State needs to have far fewer contacts than D to assert jurisdiction. 



IN PERSONAM JURISDICTION



3 theories of approach:

(1) 2-part test.

1. Examine minimum contacts (still use all factors here). If satisfied, go to 2.

2. Does exercise of  IPJ comport with notions of fair play and substantial justice? 

	E.g. Kulko, BK. (Despite minimum contacts: fairness) 

Argument against balancing factors, as in theory 2, is the lack of predictability. 

(2) Minimum contact analysis includes fair play and substantial justice; is amalgamation of all the factors.



Not clear where to apply 1 or 2. Hershkoff thinks Int’l Shoe is still muddled about this. Tension between 2 approaches not articulated until Asahi. Both approaches are a move from a formal to a functionalistic approach. Certainly want to do both on an exam, as in Asahi. If analysis prob arises in minimum contacts area alone, make this clear.

 

(3) Traditional basis of IPJ, as advocated by Scalia in Burnham. In addition to 1 or 2, also need traditional notions of IPJ, such as domicile, consent. 



A. Look to long-arm statute

First Q: Does the state long-arm statute authorize the court to exercise personal jurisdiction under the circumstances of the case? 

Due process clause does not confer any jurisdiction on state courts; it only defines the outer limits of permissible jurisdictional power. The legislature of each State must grant the power to the courts to exercise personal jurisdiction through jurisdictional statutes.

Appropriate questions: Does the sovereign have the power to hear the case (fed gov’t or one of 50 states)? Is D subject to laws of that sovereign?



All long-arm statutes that base IPJ on specific minimum contacts require that the claim sued upon arise out of the contact itself.

Long-arm has to say that these contacts are relevant. Even if statute says it is met, still note it in essay



 (1) TEST for analyzing a long-arm: 

1.   Did legislature intend to reach this type of conduct? Look to language, spirit of the statute.

2.   Is the long-arm constitutional?

(2) Three types of long-arm statute: 

1. Enumerated acts (e.g. McGee)

a.  Conveys some of the jurisdiction authorized by due process clause, but not all. Only specific categories of jurisdiction conveyed by long-arm are to be interpreted as liberally as the due process clause will allow.

b. Common approach “D commits a tortious act within the state.” Another is where D acts outside the forum, allegedly causing injury within the forum. (IL long-arm in Gray)

c. Advantages: 

i. Helps D structure transactions

ii. Helps P determine where to seek relief (w/ i, both lead to predictability) 

iii. Clearly shows manifest state interest (required by Hanson)

2. Certain contact (pp. 253-255 NY long arm; other generic long arm (IL))

Statute avoids locus-of-the-tort ambiguities--difference between place where tortious act committed and locus of resultant injury. 

3.  Statute asserts jurisdiction to maximum allowable under Constitution

This is a problem for sovereign interest when “explicit interest” is needed

Could look at this 2 ways: 

(i) No manifest interest

			(ii) Inefficient to make a statute for each type of problem

(3) The reach of a long-arm can sometimes exceed its constitutional grasp

e.g. statute authorizes courts to take jurisdiction in all cases brought by resident plaintiffs. If resident plaintiff purchases goods from a nonresident in a different state, application of the long-arm would be unconstitutional (no minimum contacts). 

(4) Long-arm may not apply, even though jurisdiction constitutional.

Legislature can say “certain contacts” don’t count, even though may be constitutional (not contrary to due process).  

E.g. libel law in NJ--must have printing presses in State in order to sue. Company has minimum contacts, but no presses. NJ long-arm doesn’t apply--contacts excluded.



Don’t spend too much time on long-arm --less important than due process analysis.

After determining if a long-arm statute applies, use the due process (MINIMUM CONTACTS) analysis. If long-arm doesn’t apply, end of problem.



B. DUE PROCESS ANALYSIS (MINIMUM CONTACTS)

14th Amendment forbids the states from depriving any person of life, liberty or property w/o due process of law. A state would violate this guarantee if courts entered judgments against D without following a fair judicial procedure, which includes appropriate limits on where a defendant can be required to defend a lawsuit.

Q: Are there minimum contacts, such that fair play and substantial justice are met? 

Miller: Minimum contacts analysis begins with 2 questions: 

(1) Were D’s activities in forum continuous and systematic or only sporadic and casual? 

(2) Is the cause of action sued upon related to or unrelated to the activities of D in the forum? 

Then proceed with 2nd prong of test: Does assertion of IPJ comport with traditional notions of fair play and substantial justice?

RELEVANT CASES

International Shoe v. State of Washington (1945). Paradigm shift: functional approach to personal J. Company employed salesmen who resided and solicited sales in Wash. state--regular and systematic solicitation of orders, but no stock or inventory. Question: Has company, by its activities in Wash., subjected itself to IPJ such that Wash. courts can recover unpaid contributions to the state unemployment compensation fund, as per state statutes? Court held: 	

“Due process only requires that in order to subject a defendant to IPJ, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.””

In Int’l Shoe, corporation held subject to IPJ in Washington for claims arising out of its shoe sales in that state;  

Int’l Shoe dispensed with legal fiction of presence as the test for asserting jurisdiction. First break from formalistic theory of Pennoyer. Looked at presence substantively rather than “tag.”

Int’l Shoe and implied consent: if consent can be substantiated by activities that show systematic contact with forum, then we will justify the fiction.   

Conclusion for IPJ is based on premise that a corporation that chooses to conduct business in a state implicitly accepts a reciprocal duty to answer for its in-state activities in state courts.

IPJ is permissible based on “quality and nature of activity in relation to fair and orderly administration of the laws” within the state.

Basis for difference between specific and general jurisdiction: in some cases even a single contact will do, but not contacts that are “casual” or “isolated.”   

(2) McGee v. Int’l Life Insurance Co (1957)

Good example of the broad reach of the courts power under minimum contacts analysis, as well as manifest state interest.

Texas life insurance company reinsured the life of a CA resident--earlier policy had been issued by AZ company whose insurance obligations were assumed by D. Company had no contacts except for P, who mailed in his premiums to Texas office. Company refused to pay policy upon death of the insured. CA insurance statute allowed service of process by registered mail, even though those corporations could not be served with process in CA. Texas refused to enforce judgment of CA court.

Supreme Court held that all due process requirements had been satisfied because the suit was based on a contract which had substantial connections with CA courts. CA has a manifest interest (insurance statute) in protecting its citizens, by giving them a local forum to sue an out-of-state company

J was asserted based on a single act or contract entered into by D

J. Black’s opinion (who rejected minimum contacts analysis in Int’l Shoe) was highly deferential to state interest.. Advocated slightly different test:

(1) Non-resident has contacts with forum state sufficient to give forum a regulatory interest in deciding suit.

(2) Convenience of forum: cannot unduly cause inconvenience to plaintiff

Supreme Court noted that territorial limits of Pennoyer still applied.

Opened up host of State long-arm statutes

Plaintiff-focused doctrine of personal jurisdiction 

(3) Gray v. American Radiator (1961)

Gray was injured when water heater exploded in IL. Titan Valve manufactured valve in Ohio and had no direct or indirect business in IL; American Radiator incorporated valve into heater in PA. Gray used IL long-arm, which provided competence over a D who commits a tortious act within the State. IL Supreme Court held that tortious act had occurred in IL (over Titan’s objections) and IL had sufficient “minimum contacts” to justify J. Used conflict of law rules that the law of the place where a wrong occurs determines the applicable law; the place of a wrong is where the last event takes place necessary to render the wrong-doer liable.

Origin of Stream of Commerce question--SC used this case in WWV, explicitly endorsing analysis articulated in Gray, holding that a forum state may constitutionally exercise IPJ over “a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.” 

Court held that Titan “benefited from the protection which IL law” provides to the marketing of water heaters containing their valves.

Court held that Titan’s business was “directly affected by transactions” occurring in IL. 

(4) Hanson v. Denckla (1958)

Limit on state court personal jurisdiction. First case post-Shoe that Supreme Court invalidated asserted jurisdiction over a foreign corporation.

Court analysis (1) Contacts of Defendant  (2) State interests, convenience. Crucial difference between majority and minority. Balancing argument was lack of predictability without contacts.

PA domiciliary (Mrs. Donner) executed trust instrument in DE, naming DE bank as trustee. Trust instrument gave Mrs. Donner power of appointment as to the remainder in the trust. Mrs. Donner then became domiciliary of FL and exercised her power of appointment by appointing $400K of trust to two other trusts, for the benefit of 2 of her grandchildren. After Mrs. Donner died, her 2 daughters in Florida (residuary legatees under the will) tried to contending that the appointment under the residuary clause was ineffective, and they should receive the $400K. Evil sisters sue in Florida; Fl court concludes it has jurisdiction over DE trustee and that trust is invalid: sisters get all the trust money. A parallel action was commenced in DE, with 1 sister, who wanted a declaratory judgment concerning validity of the appointments under the trust. DE court held that the trust and exercise of power was valid, and refused to be bound by the FL court’s ruling. Question: Did FL have in personam J over trustee?

Divided Supreme Court held that DE judgment was valid. DE trustee lacked minimum contacts with FL so FL did not exercise proper due process. Because jurisdiction over the trustee, an indispensable party to the action under FL law had not been obtained, FL judgment was not entitled to full faith and credit of DE courts.

Factors for Delaware: No office in FL, no business solicited in FL. Trust was in DE; trustee was in DE. Will probated in FL, but bank trustee continued to manage finances after she moved to FL. Cause of action did not arise out of an act done or a transaction consummated in FL. Unilateral act (Mrs. Donner in exercising power of appointment in FL) cannot satisfy requirements of contact with forum state.

Factors for Florida: Court thought it immaterial that Mrs. Donner and most of settlers domiciled in FL. 

“There must be some act by which D purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protection of its laws.” (Purposeful availment test)   

Dissent (3 Justices): test should be the sufficiency of the relationship of the transaction to the interest of the forum state. Also thought forum non conveniens and choice of law relevant.

Majority rejected “center of gravity” argument. Noted that no manifest state interest, as demonstrated by lack of specific long-arm statute.

Hanson: Defendant-focused doctrine of personal jurisdiction. 

(5) World-wide Volkswagen Corporation v. Woodson (1980)

Significant limitation placed on the use of long-arm statutes in product liability suits against out-of-state manufacturers and vendors. IPJ threshold raised to inject predictability and certainty into test.

Forseeability alone is not sufficient: must have “affiliating circumstances” by which D avails himself of privileges and benefits of forum state’s law. WWV Test: no contacts, no ties or relations. 

Stream of Commerce limitation: the mere fact that a product finds its way into a state and causes injury there is not enough to subject the out-of-state manufacturer or vendor to IPJ (lack of purposeful conduct).

Robinsons sued in Oklahoma for injuries suffered there from an allegedly defective car. They had purchased the car in NY while they were NY residents. Defendants were: NY auto retailer that sold them their car and regional Audi distributor for NJ-NY-CT region. P asserted jurisdiction based on OK long-arm statute.

Supreme Court said minimum contacts was designed to perform 2 functions: (1) protect the defendant; and (2) ensure that states did not encroach on each other’s sovereign interest (federalism).  

Hanson purposeful availment test (D’s conduct) prevails. Court must find purposeful conduct either by direct acts of D in forum state or by conduct outside the state that D should have foreseen could result in suit in the forum (e.g. catering to national market through distribution chain--economic benefit from a national market). Audi only in OK due to unilateral act of P

Foreseeability notion is restricted: in the absence of D’s purposeful direct contact with the forum state, D must reasonably anticipate being hauled into court there.

Interest of forum state and plaintiff deemphasized. Brennan dissent criticized majority as ignoring state interest. 

Secondary considerations: Forum convenience, economic burden of P

Argument on Robinsons side: What about car servicing? won’t always be in forum state.

(6) Kulko v. Superior Court (1978)

This decision illustrates one of the outer bounds on IPJ of a state and idea that state interest not considered if minimum contacts not shown (or lack of predictability-regularity). 

Divorced wife residing in CA brings action against out-of-state dad residing in NY to gain custody of children and increase child support obligations of dad. Dad permitted minor daughter to go live with mom. Dad had 2 contacts: (1) military stopover; (2) visits with children   

Hanson purposeful availment test prevails. Husband did not derive financial benefit from children’s move to CA. Hershkoff reinterprets this as he did avail himself of the forum benefits: CA state service (welfare) if he doesn’t pay.

Interest of forum state and of plaintiff deemphasized. CA could use alternative enforcement mechanism, fed statute (Uniform Reciprocal Enforcement of Support Act of 1968--URESA), although it would probably provide P with less $$. Court noted that State’s interest, though substantial and legitimate, did not make CA a fair forum. (distinguish from McGee, where citizens of state had no other recourse against out of state insurers)

Secondary considerations: forum convenience, economic burden faced by litigants

C/a arose from personal domestic relationship, rather than commercial transaction in interstate commerce.

Court thought that jurisdictional barriers were important to encourage cooperation on child custody arrangements.

(7) Keeton v. Hustler (1984)

Example of D’s contacts satisfying the minimum threshold, such that few other factors weigh against IPJ. IPJ as defendant-focused (like Hanson).

Kathy Keeton (NY resident), wife of Bob Guccione of Playboy, is libeled by Hustler. Sues in New Hampshire, the only state in which statute of limitations has not run out. 

Factors supporting IPJ of NH over Hustler:

(1) Purposeful availment: sold 10,000 to 15,000 copies per month in NH

(2) NH has state interest in making sure false statements do not occur

(3) Keeton injured wherever the libel was published. “exploding valve in every state.”

(4) NH interest in national cooperation of judicial economy to provide consolidated forum.

(5) NH has “manifest interest” in statute that lengthened statute of limitations.

Court also noted:

Doesn’t matter that statute of limitations had run out in all other states

Plaintiff not required to have minimum contacts with forum state

Specific jurisdiction: noted cause of action “arose out of the very activity being conducted in NH.” Not general Jurisdiction: noted that D’s activities in the forum “may not be so substantial as to support jurisdiction over a cause of action unrelated to those activities.”  

(8) Burger King Corporation v. Rudzewicz (1985)

 Use of two-step minimum contacts analysis. Court addressed question of when a contract can constitute a contact for purposes of due process analysis.

Michigan resident signed twenty-year franchise contract with BK, a Florida franchiser. Restaurant was to be operated in Michigan. Lawsuit was brought by BK in order to terminate the franchise and to collect payments alleged to be due under it. Franchise agreement stated that “Florida law” would control, but did not require that all suits be filed in Florida. Jurisdiction over D via FL long-arm containing provision for breach of a contract in the state Q: Can a FL court constitutionally exercise IPJ over Rudzewicz?

Contacts with Michigan: agreement negotiated by BK in MI; D had no physical contact with FL. 

Contacts with FL: Agreement stipulated that franchise relationship was established in FL and governed by FL law. Committed D to send monthly rent and royalty payments to BK headquarters in FL.

Majority used 2-step minimum contacts analysis: 

(1) Did D purposely establish minimum contacts with FL?

Determine if D purposely availed himself of benefits of forum (Hanson, WWV) such that he can reasonably anticipate being hauled into court.

Factors: parties’ prior negotiations, contemplated future consequences of relationship, terms of the contract, parties’ actual course of dealing.

If sufficient contacts present, presumption of IPJ is reasonable

(2) Assertion of IPJ must comport with notions of fair play and substantial justice

above presumption may be overcome by the following factors (same as WWV)

Burden on the D

Forum state’s interest in adjudicating dispute

P’s interest in obtaining convenient and effective relief

Interstate judicial interest in obtaining efficient resolution of controversies

Shared interest of several States in furthering fundamental substantive social policies

Brennan: Even in absence of purposeful availment (first prong), it’s reasonable to assert jurisdiction if secondary factors are very strong

Court determined D had “meaningful “contacts, ties or relations”

Looked at prior negotiations and contemplated future consequences, along with terms of contract and actual course of dealing by parties. 

D had reached out to establish a carefully structured, long-term relationship w/ FL. In doing so, established a “substantial and continuous relationship” with BK & purposely availed himself of benefits and protections of FL laws. D was sophisticated businessman (managed to bargain for reduced rent) who had fair warning of choice of forum clause.

Court found no support for D’s arguments:

FL’s interest in adjudicating dispute were minimal

Burden of defending in FL would be great

Dissent: (J. Stevens) Contract and negotiations leading to it did not give D reasonable notice or prepare him financially for prospect of litigation in FL court

(9) Asahi Metal Industry Company v. Superior Court of CA (1987)

Latest on Stream of Commerce. 

**Marked first time Court found it unreasonable and violative of due process for a state to exercise IPJ over a defendant a majority of court believed had minimum contacts.

Zurcher lost control of motorcycle while in CA-seriously injured. Zurcher brought products liability suit in CA state court claiming that cycle’s rear tire and tube were defective. Taiwanese manufacturer of tube: Cheng Shin. Shin impleaded Asahi, Japanese manufacturer of tube’s valve assembly and wanted indemnity for full amount of Shin’s payment to Zurcher. Zurcher settled all his claims, leaving only Shin’s impleader suit against Asahi.

Court split on analysis--5 members believed Asahi had requisite minimum contacts (II-A), but 8 justices believed it would be unreasonable and violative of due process to exercise jurisdiction (II-B). Scalia did not join in II-B--believed no minimum contacts. Gray in disfavor; court believes no loss of deterrence in upstream of commerce if Gray not followed.

O’Connor: 

Nutshell: Mere act of placing product in stream of commerce not sufficient for purposeful availment. Need other reasons. Policy: Need predictability of minimum contacts: w/o purposeful availment, no predictability of forum.  

(1) No minimum contacts. No actions of D to purposely direct products toward forum state. Asahi did not design valves for CA market, advertise in CA, establish channels for providing advice to consumers or market product through a distributor who agreed to serve as a sales agent. D’s awareness that stream of commerce may sweep product into forum State is not sufficient for a purposeful act directed toward forum state.  Unresolved questions of intent (necessary for specific jurisdiction), forseeability.

(2) Reasonableness lacking. Determined by: 

a. Burden on D (heavy burden on Asahi to defend in CA great due to distance and submission to foreign nation’s judicial system)

b. Interests of forum state (CA’s interest is weak, given 3rd party plaintiff was not a CA resident and transaction took place in Taiwan)

c. P’s interest in obtaining relief (Cheng Shin--weak --other forum available)

d. Interstate judicial system’s interest in efficient resolution of disputes (U.S courts should be leery of extending U.S. notion of justice into the international field)--COMITY 

e. Shared interest of several States in furthering substantive social policies

Brennan’s concurrence:

a. As long as participant in market process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit cannot come as a surprise; no additional conduct necessary. 

b. Asahi benefited economically from forum, and thus has requisite minimum contacts. 

c. Big difference from being transported unilaterally into forum state (WWV) and where D’s products are regularly sold there.

All Justices believe in necessity of purposeful availment

(10) Helicopteros Nacionales de Colombia v. Hall (1984)

 Example of case requiring general jurisdiction (c/a did not arise from or related to Helico contacts with TX) and strongly suggesting that threshold contacts for general jurisdiction are very substantial  

Wrongful death action brought in Texas against a Columbian corporation and others for an accident that took place in Peru when one of D’s helicopters crashed. D was engaged in business of providing helicopter transportation for oil and construction companies in South America. Decedents were U.S. citizens working for a Peruvian consortium (Consorcio)that was the alter-ego of a joint venture headquartered in TX. D had contract to move personnel, materials and equipment in and out of  construction area. Four contacts: (1) Helico’s CEO flew to TX to negotiate contract; (2) Helico purchased helicopters from TX company; (3) Helico sent pilots/management to TX for training; (4) checks paying for transportation services were drawn on TX bank. TX long-arm reached as far as Due Process Clause of 14th Amendment permits.

Court held that Helico’s contacts with TX did not constitute continuous and systematic activity and thus not sufficiently persuasive for general jurisdiction. Most important--purchases of helicopters were not sufficient for IPJ over Helico when the cause of action was not related to the purchase transactions.  

Court failed to consider aggregate of contacts

Dissent (Brennan): Believes contacts are related to dispute and thus enough contacts for specific jurisdiction. D should have expected to be amenable to suit in TX courts. Majority did not definitively reject this argument and the possibility remains that a claim “related to” the in-state activities will be enough to trigger the less demanding standard applied to specific jurisdiction.

2nd step of Shoe analysis, “traditional notions of fair play and substantial justice,” was also considered in light of convenience of the forum to D. Unduly burdensome to compel nonresident to submit to inconvenient forum; only due process factor probably considered in decision.  

Hershkoff noted that no other forum would exist for U.S. plaintiffs, so choice-of-law is outcome determinative. Court did not inquire into whether forum was constitutional--would need to look at whether different law applied in foreign forum.

Where claims do not arise from D’s in-state activities, the mere fact that purchases have been made by D in forum state, even if regularly, will not be sufficient to establish requisite minimum contacts.

(11) Burnham v. Superior Court (1990)

Transitory presence within forum state is still valid method of getting jurisdiction, as long as non-resident served while in forum state.

Dennis and Francis Burnham separated; Francis and kids to CA, Dennis remained in NJ. While Dennis in CA on business and to visit kids, served with process in a CA suit for divorce. Dennis returned to NJ. He argued that CA could not constitionally assert jurisidiction since his only contacts with the state were a few short visits and subject of suit did not arise out of or relate to his activties in CA.   

Court held that IPJ was not a violation of D’s due process rights. Did not rely on Dennis’s sporadic business contacts in CA (know personal contacts with kids don’t count due to Kulko), but mere presence. No minimum contacts analysis.

Plurality: Two arguments by Scalia in favor of transitory jurisdiction. 

(1) Follow tradition(what was in practice at time of adoption of law). Note that this argument is not satisfactory for prayer in schools, right of women to vote. Comports with “traditional notions of fair play and substantial justice” by definition. 

(2) Deference to legislature. Due process is an evolving doctrine, but evolution belongs to legislature.

(3) Note that Scalia adds that minimum contacts test was developed as a substitute for physical presence; does not want to turn this standard back on what is “touchstone of jurisdiction.”

Both arguments are for overmaximization of state’s interest.

Opposition to Scalia: some of jurisdictional limitations could seem to violate commerce clause by restricting movement of people.  

Scalia’s rule has advantage of certainty, predictability and efficiency; if tagged in state, state has IPJ. 

Other Justices: Presence will almost always suffice, although may sometimes may lead to great unfairness and might thus be unconstitutional. Brennan relies on BK and purposeful availment--still need minimum contacts analysis.

(1) Determination of General or Specific Jurisdiction/Relatedness 

(see Figure 1-1 in Glannon)

RELEVANT IN EVERY CASE.

If D has no contact with forum state, or only casual or isolated contacts, state cannot authorize IPJ over D, unless D consents to it.

(a) Specific Jurisdiction

Cause of action arises out of or related to D's in-state contacts with forum state. D has limited exposure to claims.

1. Single acts, that because of their “quality and nature” will support specific IPJ. E.g. McGee, tort claims against out-of-state motorists (Hess v. Pawloski)

2. Continuous activity in the forum state arising from a business relationship.  E.g. Burger King, Keeton v. Hustler.

3. Specific jurisdiction is a weaker test than general J and will support J of  claims ONLY arising out of those “minimum contacts” (that single act or continuous activity). Sporadic or casual activity of D in the forum does not justify assertion of J on a cause of action unrelated to the forum activity. E.g. Hanson v. Denckla (J impermissible when D’s contact with forum was negligible and not purposeful on their part)  

4. EXCEPTION: Stream of Commerce. This type of contact (unilateral movement) has not been allowed by courts to date.

(b) General jurisdiction 

Higher threshold than specific J--more contacts. 

1. If the in-state contacts are very substantial, D is subject to IPJ so that D may be sued in the state for any claim, even one completely unrelated to its in-state activities. 

2. Appropriate when D’s activities (CONDUCT) are so systematic and continuous that she would expect to be subject to suit there on any claim, and would suffer no inconvenience from defending there.

3. Examples: major American oil company that might be considered “at home” in any state, due to extensive activities and facilities. Helico (court’s dismissal of these contacts as not significant suggests that threshold contacts for general J must be very substantial) Allstate v. Hague (P won because Allstate had contacts in every state). Dicta in Burnham suggests that general IPJ based on extensive in-state contact may apply only to corporations; regardless, individuals rarely have extensive contacts with states other than their domicile to support an argument for general J. 

4. General jurisdiction also for domicile and presence.

(c) Relatedness (Use “but-for” test) 

Contacts related to claim arise out of claim (Keeton)

Farthest limit of Specific Jurisdiction (Helico) Possibility remains that a claim “related to” in-state activities will be enough to trigger the less demanding standard applied to specific jurisdiction 

1. Think about nature of contact however, even after you’ve determined it’s related (Hershkoff). What is an essential part of P’s c/a?

McGee: Contact was insurance contract.  

Hanson example, dispute is with source of contacts--trust agreement. But contacts were with setting up trust and dispute is with how trust was carried out. Is related, but different type of contacts. How related contacts are matters. If actual contact is nature of dispute--motorist cases--strong contact. 

(d) In-rem  and quasi-in-rem (1) are always specific jurisdiction. 

QIR(2) is general jurisdiction.    



(2) Guidelines for applying minimum contacts analysis



(a) Test applies to individuals as well as corporate defendants (Kulko)

(b) Limits on IPJ found in long-arm statutes are distinct from constitutional limit imposed by minimum contacts test. 

(c) D must have sufficient contacts with a state to support minimum contacts jurisdiction there even though he did not act within the state. (Keeton) 

(d)  Minimum contacts analysis focuses only on the time when D acted, and not the time of the lawsuit. Notion of reciprocity/activities of D in forum giving rise to suits.



(3) FACTORS (do them in this order for Hershkoff) 

	ONLY DO ONES THAT APPLY (most will)

	Look at WWV, Asahi and Burger King to get an idea of the balancing of factors.



(a) Purposeful availment. 

Hanson test: If non-resident purposely avails himself of the benefit of the forum, the state can exercise jurisdiction. Quid pro quo. Idea of reciprocity.

Lack of this in WWV, Kulko

Look for CROSS-CLAIM!

D availed himself of forum in Burger King 

If D committed an intentional tort, clearly can assert jurisdiction in forum state (Calder v. Jones, 1984--harm caused by news story (libel) was foreseeable to out-of state reporter) 

McGee is high end of spectrum. e.g. Do you still want insurance from us?   Low end: Gray.

(b) Stream of Commerce (subset of purposeful availment)

Only use this factor for products

Manufacturer subject to jurisdiction in any state where it’s reasonably foreseeable that a product will end up. (Gray rationale) 

WWV limits Gray, holding that foreseeability notion is restricted, though still important. (D must reasonably anticipate being hauled into forum state). Foreseeability of being subject to J is different from thinking product will end up there.

Asahi could further limit WWV and Gray: O’Connor (split decision) held that mere act of placing product in stream of commerce not sufficient for purposeful availment. Need other factors. 

OR Asahi could agree with WWV. Brennan: as long as participant in market process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit cannot come as a surprise; no additional conduct necessary. 

Look for some effort to market in-state. (application of WWV, Asahi)

	1. Idea of fairness (benefits of forum--market sales v. obligations)

	2. Forewarning. 

Companies need to mold behavior to laws to which they are subject. Notion of predictability and certainty. 

Unilateral activity of P is not sufficient. Example: WWV-P did not order Audi from forum state, but drove into state after purchase. Counter-example: McGee--where solicitation of insurance company was enough to make a bilateral action. 

Since Hanson, Court has refused to credit defendant with “contacts” that are the result of someone else’s activity. e.g. Hanson. P moved to FL; just because she moved, IPJ is not legitimate over the defendant. Keep activities of third party in mind. Think about: who’s taking the initiative, who’s moving? If not D, unilateral activity not sufficient.

Questions to ask: 

Did Company X voluntarily enter State of Y? 

Was X’s entry into Y reasonably foreseeable, e.g. was there an explicit nationwide distribution network? 

Will holding X liable deter business in state Y? 

Will claims be efficiently resolved w/o X--e.g. interpleader, all parties present in particular forum?

Do Company X advertise in State Y?

Was product designed by Company X for State Y market?

Was there a channel for Company X to provide regular advice to customers in State Y?



(c) Burden on Defendant. 

Inconvenience. Burger King court rejected this argument given that D didn’t demonstrate inconvenience (lack of witnesses, how change of venue would aid him). Also rejected in Kulko, given alternative enforcement mechanism. 

Look for other factors in instant case. e.g. Asahi-subjecting foreigners to American court is more of a burden. Not just distance, but actual burden of non-citizen submitting to foreign nation’s judicial system. 

Any indication of previous presence of D in state shows not inconvenient. e.g. Farmer vs. Int’l company.

Is relevant to talk about how burdensome.

(d) Interest of Forum State (State where P wants to bring case)

Stronger interest if P is a resident of that state. Very clear in Asahi--weak argument for CA interest since original CA resident was no longer in case and transaction giving rise to indemnification claim did not occur in CA.

Strong interest in Burger King, with FL’s long-arm concerning contracts. 

Look for long-arm--indicative of interest. Explicit long-arm shows major interest (though this may not actually be true). Non-explicit. . courts have read that to mean not particularly interested. 

McGee: CA had manifest interest in providing its citizens a local forum to sue out-of-state company with which they had dealings. Note that c/a involved D’s in-state activities. Significantly greater contacts with forum state are required where the claim does not involve in-state activities. Helico. 

Rejected in Kulko--CA had an alternative enforcement mechanism.  

(e) Not able to pursue case otherwise

Asahi: Case could be brought in Taiwan or Japan. Helico. Dismissal of case even though no alternative forum. Look at other arenas where case can be brought.

(f) Interstate judicial system’s interest in the most efficient resolution

If multiple D, don’t want to bring all these different cases. WWV and Burger King.

Issues of Comity (acting as a proxy for due process). In multi-national situations like Asahi and Helico, U.S. Courts should be leery of extending their notions of jurisdiction into the international field.

Tolerate forum selection clause so that procedure will not get in the way of our national economy.

(g) Shared interest of the several states in furthering fundamental public policies. (related to f)

States may have interests in common. WWV, BK

States may clash over fundamental substantive social policies; this can be accommodated by application of forum’s choice of law rules. (BK) 

Single out of state tort (WWV) could paralyze free flow of commerce between states. Want to promote commerce. If no IPJ, discouraging commerce. Conversely, allowing IPJ can discourage out-of-staters. 

Shared interest: resolve trust fund issues--don’t want insurance company to have to pay twice (Dunlevy).

Kulko. Court says there is no shared interest due to the federal reciprocity act. Since another mechanism, don’t need J. 

Above here: Major factors. Those listed below are additional considerations.

1. Choice of law issue

a. Fact that choice of law is clear is not sufficient to say that that state can constitutionally assert jurisdiction; NY can get J but may still need to apply TX law. 

b. However, can be a factor to use in minimum contacts test--e.g. Burger King. Court attached special importance to contract’s designation of FL law as controlling law; major factor in analysis in terms of purposeful availment.  

c. Concerned where choice-of-law is outcome determinative. Helico. Should a party’s choice of forum dictate? Is this constitutional?

2. Contracts

Example of move from formalism to functionalism in IPJ.

a. Existence of contract is evidence of purposeful availment by D of forum state’s legal system. E.g. Burger King. 20-year contract indicated purposeful availment of FL courts. However, contract alone cannot establish sufficient contacts for IPJ (too mechanical of a test). 

b. Consider bargaining position of parties. E.g.  Burger King: that parties purchasing franchise had bargaining power. Carnival Cruise: parties had unequal bargaining power, but court still found for P. 

	i. Selection Clause in contract (determines J in particular forum)

Discuss this if there! Not enough for contacts. May be fair to make D subject to J, but no dispositive if and of itself. No cognovit notes allowed --or looked at strictly.(1) Further evidence of purposeful availment in a contract, but consider bargaining power of D. (2) Ask if forum was voluntary or involuntary (Carnival Cruise); raises questions of foreseeability, as well as convenience.(3)  Must inquire into whether forum is constitutional if no other forum exists (Helico).

3. Foreigners

Many policy issues here--e.g. discouraging commerce, comity. Asahi: minimum contacts but no jurisdiction. One of few cases where difference in two theories is shown. Difference is primarily due to foreign parties. Possible application for Helico: migt have been why case dismissed.

4. Jurisdiction by necessity

“Court ought to impose jurisdiction on a non-resident D even if there is not sufficient minimum contacts for IPJ, because there will not be a forum or a single forum for multiple D.” Origin in Schaffer (p. 302/note 5)

Not a big one--don’t harp on it. Commentator’s jargon. Courts never use this terminology. I can use to show that factors may come out a certain way because of this predisposition. This is not a factor that a court would use.  

Hershkoff mentioned it once in class in 3 contexts.

(i) Would have been useful in Dunlevy. 

(ii) Used in Mullane. 

Court: No trustee would take this position if there wasn’t a discharge so that the trustee won’t be sued for breach of fiduciary duty. J by necessity, though court says compelling state interest.

(iii) Used in Atkinson: 

Parties in CA; trustee in NY. “Res” is the trust. Does trustee have a right to money being tithed from musician or not? Court held that he purposely availed himself of CA. Used Int’l Shoe to look at sufficiency of contacts. 



*Recognize certain fact patterns. 

Sovereign interest statute: McGee. 

Lack of statute: Hanson v. Deckla. 

Choice of Law clause: Burger King  

 Be wary of plurality opinions: majority court with different ground for holding. Burnham: Scalia (tag jurisdiction under Pennoyer OK regardless of minimum contacts) vs. Other justice (Int’l shoe says minimum contacts is OK)

3. Service of Process (aka Service in the federal courts)

 (Read Advisory Committee notes for Rule 4)

a. In State Court, look to State long-arm Statute and State service law. Latter not important--just remember that service does not mean jurisdiction. 

b. Federal Jurisdiction over the Parties (bifurcated)

Federal court’s power to exercise IPJ is not limited by 14th Amendment (as in Int’l Shoe analysis), but by due process clause of 5th Amendment. Under 5th Amendment, D need only have an appropriate relationship to U.S. (presence, domicile or minimum contacts) in order to be subject to IPJ in fed courts. However, in absence of special provisions for nationwide service, authority for fed courts to serve process outside the state where they sit is limited by FRCP, and not imposed by U.S. Constitution.



(1) Rule 4(e): Service upon individuals within judicial district of U.S.

	How to notify D--how to affect service.

 

(2) Rule 4 (k): Territorial Limits on effective Service 

Fed court authorized to serve process and exercise IPJ only to the extent it could be exercised by the courts of the State in which the federal court sits. Fed court then bound by limitations on states developed under 14th Amendment. Look to applicable federal statute or long-arm statute of state. 

aa. In both diversity and federal question actions, service of process may be made only: 

(1) within the territorial limits of the State in which the District Court sits

(2) anywhere else where the State law of the state where the District Court sits permits 

bb. Omni Capital Int’l v. Rudolf Wolf and Co. (1987)

P sought to pursue a cause of action against foreigner for violation of Commodity Exchange Act. CEA had no long-arm provision, so court looked to law of LA where federal court was located. Under LA’s long-arm statute, foreigner was not amenable to service of process and federal court could not exert jurisdiction.

cc. Policy: relying on state’s long-arm can affect:

(i) Uniformity

Uneven enforcement --inconsistent results from state to state by federal courts.

(ii) Vigorous enforcement  (e.g. Louisiana only wants some cases in court-limit court congestion--traffic cop role)

(iii) Distortion of a state’s jurisdictional regime. 

Constitutional standard for assertions may pose a different question than that raised by a state court. Federal substantive interest can overreach long-arm, or long-arm becomes barrier to enforce federal actions.  

Intent of 4(k) is to discourage forum-shopping.

(3) Under Diversity jurisdiction, federal courts exercise only the jurisdiction that is allowed by the statutory law of the state in which they sit, even if the statutory law does not go to the limits of the what the state could do commensurate with due process.

aa.  Look to state long-arm statute. Arrowsmith v. UPI (1963) (lower court tried to create federal common law to determine sufficiency of contacts between party and state with non-resident). Must follow local law in determining amenability to suit. No federal basis for competence. Court found no federal policy that should lead fed courts in diversity cases to override valid state laws as to the subjection of foreign corporations to suit. 

bb. Federal law only enters the picture for the purpose of deciding whether a state’s assertion of jurisdiction contravenes a constitutional guarantee.

(4) Rule 4 (k)(b-d).

(1)  4 bases for jurisdiction in fed court based on federal question cases

a. First basis is long-arm statute of  State where district court is located. May get service out of state if state long-arm so permits.

b. Bulge rule: 

i. Allows for out-of-state service sometimes, even if local law does not permit it, if  party located within 100 miles of courthouse. Only Rule 14/19 parties (third-party defendants and indispensable parties) --out-of-staters must be brought in as additional parties to an already pending action. 

ii. Justification was for long complicated intertwined suits with multiple parties to be added; motivated by efficiency.

iii. Minimum contacts with bulge--most states hold that D may be required to defend as long as he is reachable by the long-arm of the state where the service is made (i.e. “the bulge” state), even if he could not be reached according to the law of the state where the federal suit is pending. Which long-arm is applicable in the bulge is up in the air--Pa or NY--case law and 4k is unclear. If person is just passing though bulge, there is jurisdiction: Pennoyer theory of territoriality applies. 

Coleman v. American Export (1968). Look to courthouse + 100 miles: is person amenable to suit in area? Philly was within 100 miles of New York. Since minimum contacts with Pa, could sue in NY since within 100 miles. Subject to suit in PA (even Pgh). Coleman used long-arm of state where person was located (PA). No minimum contacts in NY.

c. Nationwide service of process available for interpleader and other special federal statutes. Use federal jurisidictional basis for IPJ.

Nationwide service with or w/o property. Promulgated to deal with Dunlevy. Insurance company had to pay twice since PA did not have jurisdiction over daughter since no property in PA.     

d. Any specific statutes of the U.S and any long-arm passed by Congress. e.g. 	If anti-trust, don’t piggy-back on long-arm. Use federal jurisdictional basis.

(4)(k)(2) Applies extraterritorial jurisdiction  over a non-resident alien defendant not servable in any state (even though it doesn’t say foreigner). Allows a federal question suit to be brought against a person or organization who cannot be sued in any state court, if 5th Amendment Due Process is met. Aggregates foreign D’s contacts throughout U.S. so that general jurisdiction can be exercised by fed courts.   

Designed to deal precisely with problem caused by Omni, but is a very narrow provision that still allows for gaps of service. 

Solves problem in Asahi if it was a federal question context and not a diversity case. Closes gap when a foreign defendant fans out commercial contacts with U.S. Policy: sovereignty theory (only deterrent here is inconvenience)

4(n) Seizure of Property

Authorizes emergency quasi-in-rem jurisdiction, thus suggesting that QIR(2) is still viable in federal courts. (4)(n)(2) Provides for jurisdiction where IPJ cannot be obtained. Situations here are rare. Emergencies might include drug forfeiture (assets disappearing) or health/safety hazard (seizing Tylenol tablets in an in-rem action) 





� Article III is a conditional grant to lower federal courts; not self-executed. Gives Congress the power to create lower federal courts and confer jurisdiction on them.

� A collateral challenge is a subsequent law suit to challenge an issue in a previous law suit where you were a party and were able to bring an appeal. The challenge is to an alleged defect in the first action. 

� Probably true concern is that state courts would be pro-debtor, and infant U.S. needed money, so create central/nat’l forum to ensure proper rights of creditors.

� Strawbridge maximum diversity rule is historically justified because it protected outside parties from in-state bias. 

� Tashire also demonstrated “Pleading in the Alternative;” plead more than one factual allegation in order to cover all the bases, e.g. State Farm only had a policy for $20K to pay out to all claimants, vs. State Farm was not liable to claimants because they had no coverage for Clark operating a truck of which he was not the owner.

� Jurisidiction was in fact found in Barber. Under certain circumstances, a wife could have a separate domicile from that of her husband. 

� Hershkoff opinion: Mottley systematically keeps out federal issues of national concern that do not arise under the well-pleaded complaint.



� A person can collaterally challenge jurisdiction so that the original jurisdictional judgment is held null and void and not afforded Full Faith & Credit under the 14th Amendment. This was attempted in Adam v. Saenger. The collateral challenge is limited to the basis of the IPJ; cannot challenge defects in service (unless aggregious). Collateral challenge by Neff was to challenge IPJ, not service of process. 

� State A can control what is in State A and only what is in State A. Basis for Supreme Court opinion in Pennoyer. Under the territorial theory, the fact that Neff owned land in OR or hired OR attorney is not enough. Formal approach (vs. substantive approach of Int’l Shoe) 

� Every State is required to give FF&C to judgments of other states. Judgment has extraterritorial effects. 
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