Civil Procedure

I.  Personal jurisdiction


A.  Specific Jurisdx:

1. Pennoyer

Territorial exclusivity

The territorial test:

a. Presence of person or property

b. Consent – by voluntarily coming into the jurisdiction

c. Status – divorce (determining marital status but not dividing property)

Attaching property is the formal assertion of the state’s power.  For Justice Field, service is all about Power and not so much about Notice.

Exceptions to territorial exclusivity:

a. ramifications outside the state due to the Full Faith and Credit clause

b. citizens live in one state but own property in another (e.g. Neff)

c. citizens (domiciliaries) who are not present in the state

d. corporations and partnerships – the state can require the entity to accept jurisdx in order to do business there

e. Right of the state to govern status of its citizens can affect spouses who have left the state.  

2.  Ways to challenge jurisdx:

a. Rule 12(b) motion to dismiss

b. Special appearance – allows ( to come in to challenge jurisdx w/o opening jurisdiction.  But if you lose on a special appearance, that’s it; the court has jurisdx and you can’t challenge it later.

c. Limited appearance – like special appearance but not as risky because if you lose you are only subject to jurisdx up to the amount of your property in the state.  Not allowed by many states.

d. Collateral attack – take a default judgment, then challenge jurisdx later when there is another proceeding to enforce the judgment.

3.  Kinds of Personal Jurisdiction

a. In Personam

b. In Rem

c. QIR I

d. QIR II

4.   Internat’l Shoe – Minimum contacts

Changes since Pennoyer:  increased transpo and interstate commerce

Problem of corporate “presence” and implied consent

Legal fictions had developed (e.g. consent by using the state’s roads)

Shoe abandoned fictions in favor of minimum contacts and “fair play”

a. How many contacts?

b. Is the suit related to the contacts?

Stone trims back implied consent (McGee was the high water mark, where an insurance co. refused to pay death benefit and the beneficiary sued the ins. co. in CA; CA had passed a statute saying that ins companies doing business with CA residents were subject to jurisdx)

Black doesn’t see it as an issue of individual interests but as an issue of federal control of states.  Says the majority (Stone) is imposing “natural law” (fairness) instead of looking to the Constitution.

5.  Hanson

Warren:  Purposeful availment of benefits of the forum state by (; (’s unilateral action not enough, so no FL jurisdx.

Hanson puts the brakes on nationwide service of process.  

Black and Brennan focus on state regulatory interests.  Here the state interest is strong, so they would allow jurisdx.

6.  Shaffer (1977)– no more In Rem

a. Marshall:  Notice and predictability

QIR jurisdx is a fiction.  All In rem jurisdx should be analyzed on the basis of minimum contacts.

rejects state interest argument because the state could have legislated jurisdx over stockholders but didn’t.   

Choice of law doesn’t justify jurisdx.

Hypo presents a problem – see 9/14 notes:  there is a car accident (product liability suit) in NJ, where ( is a resident.  All of (’s assets are in TX.  Judgment against ( in NJ.  Can ( use TX assets to satisfy the NJ judgment?  No, so ( would have to file a separate action in TX, but he couldn’t get personal jurisdx there.  It would have to be QIR II because the suit isn’t about the property.  But TX says no jurisdx b/c no min contacts.  

Marshall addresses it by suggesting a procedure whereby ( seeks an order of attachment of out of stated property, which requires a lower level of min contacts.

Marshall would have tolerated QIR if states allowed a limited appearance.

b.   Stevens concurrence:  sequestration doesn’t give enough notice

c. Brennan dissent:  State interest is great, ( inconvenience is small

the directors should have known they’d be subject to DE jurisdx (notice)


d. overrules Harris v. Balk (p 84) – on the question of where is a debt located

e. Limited appearance

7. WWVW (1980)

a. White:  Reasonableness five factor test

i. Burden on (
ii. State’s regulatory interest

iii. (’s interest in effective relief

iv. Efficiency of interstate system (prisoner’s dilemma) 

v. Shared interests of the states

b. Brennan dissent on-line:  balancing state interest and ( burden

c. Marshall:  uses notice to argue for jurisdx; participating in the network of repair centers should have put ( on notice.

8. Asahi (1987)

Plurality opinion; know the various positions.

a. O’Connor: Two prong test:  minimum contacts (established by purposeful availment) and reasonableness (5 factor test:  burden on ( < interests of State and ()  ( no jurisdx b/c no purposeful availment.

b. Brennan (& Marshall):  min contacts test is satisfied because ( knew final sales were in CA, but you need to balance state interests and burden on (  ( no jurisdx b/c state interest is small and ( burden is great

c. Stevens:  establish min contacts through “quantity and hazardous nature of products” test  ( there is jurisdx.

d. Scalia:  minimum contacts is necessary and sufficient (purposeful availment); even if state interests outweigh burden on (.  Agree w/ Brennan that min contacts is satisfied b/c ( knew about CA sales.  ( there is jurisdx.

e. Blackmun & White:  

1.  balance state interest and burden on ((( no jurisdx), and
2.  minimum contacts thru 

i. knowledge and/or (not clear which)
ii. volume & hazardous nature (yes)

9. Federal personal jurisdx

Rule 4(k):

4 (k)(1)(a):  a party who would be subj to jurisdx of a state court where the district court is located.

4 (k)(1)(b): a party joined under rule 14 & 19, and served within 100 miles

4(k)(2): foreign (s w/ min contacts in U.S but not in any individual state; but it has to be a federal claim (arising out of federal law)

Federal court has jurisdx if minimum contacts in the U.S. as a whole; this mostly affects foreign (s whose contacts in the U.S. are spread out among the states.

10. Burger King

Remember this case comes before Asahi chronologically. (1985)

Brennan writes for the court;  Stevens dissents w/ White signing on.

This is a contract case.  This is different from Tort (stream of commerce as in WWVW and Asahi), b/c there is a contractual relationship entered into voluntarily, so it can be used to show minimum contacts.

Brennan suggests reasonableness can justify due process, and in this case it’s “fair” for ( to have to travel to Fla. b/c he had “fair warning” and Fla.’s interest is manifest, and with modern transp the burden is minimal.  Balance min contacts w/ reasonableness; you don’t necessarily need both.  ( jurisdx

Stevens uses the same test but reshapes the facts.  Stevens says it was BK reaching out to Mich. and not Rudzewicz reaching out to Fla. ( no jurisdx

B. General Jurisdx:  

1. Continuous & Systematic Contacts:  Kenerson

( hospital had continuous and systematic contacts in ME including receipt of funding.    This subjects it to ME jurisdx for any claims, regardless of whether they arise out of those contacts.

2. Tag Jurisdiction:  Burnham

Minimum contacts has always been only a proxy for presence.  Now we have presence so we go back to Pennoyer and conclude that service on ( while he is present in the state is enough.

C. Jurisdx to determine Jurisdx:  Insurance Co. of Ireland

District court sanction for failure to comply with an order.  The court proceeded to establish jurisdx on the basis that ( waived it’s right to challenge jurisdx.  

But until jurisdx attaches, the court doesn’t really have the authority to make discovery demands

1.  White (for the court):  

a. waiver theory, Rule 12(h) Rule 12(h) gives ( a window of opportunity to challenge jurisdx.

b. presumption theory under Rule 37(b)(2)(A):  the idea that (’s failure to participate in discovery means they have something to hide; so we should presume the worst and allow jurisdx.

3. Powell’s Solution:  where ( makes a prima facie showing of minimum contacts, 

Rule 37 allows personal jurisdx

D. Consent:  Carnival Cruise

Forum selection clause – looks like a slip and fall tort but it’s really a contract case

Keep in mind: choice of law is not the issue here; we’re talking about forum selection.

1. Blackmun (for the court): 

a. (s conceded notice.

b. no bad faith motive on (’s part

c. (’s interest in limiting for a

d. the clause eliminates confusion & saves judicial resources

e. passengers benefit from lower ticket price

( okay to litigate in Florida

2. Stevens: 

forum selection clauses should be unenforceable in adhesion contracts (take-or- leave basis) because not bargained for


Etoys hypo

E. Long Arm Statutes:  Crocker

Analysis requires a two-part inquiry:

1. What the statute says  (this part is easy if you’ve got a “lazy statute” e.g. CA)

2. Constitutional analysis

The reason the court has to look at the Mass. long arm statute is that under 4(k)(1)(A), the district court only has jurisdx if a Mass. state court would.

§1391(a) and (b)

On the exam:  even if there’s no jurisdx under the state statute, still do the constitutional analysis.


Under the Mass. statute, you need either 

1. the suit arises out of transacting business in Massachusetts or 

2.  if ( engages in a “persistent course of conduct” in Mass, causes tortious injury in Mass through an out of state act or omission.

Here, no jurisdx under (1) because the rape didn’t arise out of the ticket reservation, and not under (2) because the injury (rape) was not in Mass.

II.  Venue & Forum Non

A. Venue: §1391- 1392:  Know them. (Otoh, this is Hershkoff’s least favorite topic)

B. Transfer: §1404(a), 1406, and 1631 – the court can decide to transfer the case to another federal court, or,

C. may dismiss it under forum non conveniens doctrine for trial in another country.

Balancing test:  if trial in the chosen forum would establish oppressiveness and vexation to ( out of proportion to (’s convenience or when the chosen forum is inappropriate b/c of considerations affecting court’s administrative & legal problems.

III. Constitutional Notice and Service of Process

Mullane concerns constructive notice in an in rem case, where location of out of state (s was known.  Court held that constructive notice is not sufficient if actual notice is possible.   “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”  

IV.  Federal Subject Matter Jurisdx

A. Constitution:  Article III – Osborn. 

1. Marshall:  

a. Congress did confer fed jurisdx by the act of incorporation.

b. Constitutionality:  does the suit arise under the laws of the U.S.?

i. Congress can extend original jurisdx to circuit courts.  Cases over which the Supreme Ct. has appellate jurisdx do not have to start in the state cts.

ii. jurisdx over isolated federal questions on appeal is not enough; it gives state courts too much power to shape the issues in the case so to keep federal questions from arising

iii. “law & cooking” – if a federal question forms an ingredient of the original complaint then it’s w/in Congress’ power to extend jurisdx to Circuit courts.

2. Johnson (dissenting):


no federal issue has arisen.  this is a state case.

B. Federal question: §1331 jurisdx – 

1. Mottley – When federal law is in the defense, not in (’s cause of action, there is no 1331 jurisdx.  (“the well pleaded complaint”)

2. Am Well Works – Holmes test:  A suit arises under the law that creates the cause of action.

3. Smith – Court finds 1331 jurisdx by Marshall’s test: “where a correct decision depends upon the construction of either” the Constitution or the laws of the U.S.

4. Moore – “It does not follow that a suit brought under the state statute which defines liability to employees who are injured while engaged in intrastate commerce, and brings within the purview of the statute a breach of the duty imposed by the federal statute, should be regarded as a suit arising under the laws of the United States…”  

5. Merrell Dow:

a. Stevens:  federal law doesn’t create a federal cause of action for enforcement of the federal law.  Even if the federal issue is allocated to (, unless it is independently enforceable under a federal cause of action, there is no 1331 jurisdx.  Federal laws are enforceable under fed. cause of action only if four factors are met:  

#1:  (s are members of the class for whose benefit the statute was passed

#2:  legislative intent:  if congress had intended, it would have done so 

       explicitly.

#3:  does it further the purposes of the legislative (regulatory) scheme

#4:  subject is traditionally relegated to state law (statutes alter the common law baseline)


Stevens says the Smith test is limited to cases where there is a strong federal interest.

b. Brennan questions Stevens’ interpretation of congressional intent.  If you don’t have 1331 jurisdiction, then there is no point in having the statute w/o a private cause of action.  Uniform enforcement is important.  Brennan reconciles Smith and Moore, choosing to follow Smith.  He rejects Stevens’ test b/c it is too hard to apply at the beginning of a suit.  Brennan’s test:  if the resolution of the cause of action depends on a federal law, there is 1331 jurisdx. Hershkoff points out this test isn’t easily resolved on a 12(b) motion either.  She thinks we need a test that is easy and inexpensive to apply.

6. Declaratory judgments: ( asks the court to declare something about the rights of the parties.  (you need to have an ongoing claim.)

Museum hypo:  ( is now declaratory (.  Three step analysis:


#1:  unravel.


#2:  see if there is 1331 jurisdx over any of the claims

#3:  the decl. ( must himself have a private cause of action which falls     

       under 1331 jurisdx.


IV. Diversity Jurisdiction

A. Const Art. III § 2;  28 U.S.C. §1332

B. Dred Scott Rule – dual citizenship

C. Friendly’s justifx for diversity:  in state bias (legislative, not judicial; esp. against creditor interest)

D. Marshall’s rule of complete diversity:  everybody on one side has to be from a different state from everyone on the other side.

E. Minimal diversity:  at least one ( is from a different state from (.  

F. Mas:  Domicile is your last established place of residence with intent to remain.

V. Supplemental Jurisdiction

A. Gibbs:  Pendent Jurisdiction:  ( brings 2 claims v. non-diverse (, one fed & one state.  Court held Art. III authorizes jurisdx over entire “cases” not just individual claims or issues, and a “case” includes all claims arising from a common nucleus of facts.  Discretionary jurisdx depends on a balancing of factors

B. Moore:  Ancillary Jurisdx:  ( counter-claim  vs. ( or impleader of 3rd party (' by (, w/ no independent basis for fed subject matter jurisdx.  In Moore it is a counterclaim.  Court reasons that the counterclaim arose out of same transaction, so it’s part of the same “constitutional case.”  This rule was later extended to cross-claims under R 13 and 24(a).

C. Aldinger:  Pendent Party Jurisdx ( brings fed law claim against non-diverse ( and state law claim against other non-diverse (.  Although same constitutional case, ct denied jurisdx over pendent party claim for lack of statutory grant of jurisdx.

Kroger:   ( brings claim vs. diverse ( who impleads a non-diverse ('.  then ( asserts direct claim vs. ('.   Although same constitutional case, §1332 doesn’t intend ancillary jurisdx over (’s claim vs. non-diverse (.

Finley:  again, jurisdx over pendent party claims must be authorized by statute, not just constitution.

§1367(a) Supplemental Jurisdx” – grants broad jurisdxal authority.  Would ok jurisdx in Aldinger & Finley.

§1367(b) preserve the limits set in Kroger by specifying which kinds of joinder allow supplemental jurisdx.

VI. Removal
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