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ACQUISITION OF PROPERTY AND FIRST IN TIME PRINCIPLE

I. Introduction:  

a. First in time rule:  first person to take possession of a thing owns it

i. A prior possessor prevails over a subsequent possessor

ii. Today labor may matter more than first in time rule

iii. Advantages:

1. protects possession

2. creates stability of expectations

3. easy to administer

4. has weight of history

iv. Disadvantages:

1. requires protection of state

2. entrenches old injustices

b. “possession” is  a conclusion you reach after you decide what the social goals are

i. example: want more dead whales so create property rule that encourages that

c. Idea that property is about relationships has been the dominant understanding since the 1930s

d. This course focuses on real property, not intangible or personal property

e. Most important part of the course is part one, first two chapters

f. Wild animal cases form the basis for analogies to other resources like oil, etc.

g. The nine “Hellerisms”:

i. Litigants are deviants

ii. Framing the question frames the answer

iii. “Casual empiricism”

iv. Rules v. Standards

v. Reasoning by analogy

vi. Creation of a fiction to get the desired verdict

vii. When you don’t like a case that would otherwise be controlling, you limit the case to its facts

viii. When you don’t want to do something just say it’s a slippery slope

ix. Duck and cover – judge doesn’t want to deal with something so he says that the legislature has to do it

II. Acquisition by Discovery.

a. Acquisition by conquest

i. McIntosh Case:  decision based on international rule of discovery; all property rights trace back to a sovereign; Indian sovereignty not recognized so land goes to McIntosh since he acquired it from a line of sovereigns.

III. Acquisition by Capture

a. Difference between “rules” and “standards”:  standard takes into account each case individually; rule (AKA brightline rule) does not take into account individual case

i. Benefits of brightline rule

1. encourages peace and order

2. easier to administer

3. reduces cost of litigation

ii. Benefits of standards approach

1. gives fairer outcome

a. better if stakes are high

b. better if higher variability of facts

b. rule of capture has been extended to mortal wounding (where capture is virtually certain) not just actual capture

i. so there is some wiggle room between actual capture and mere pursuit

c. Pierson v Post (example of first in time rule)

i. Notice court’s approach:  first look to statute, then to common law (“ancient writers”); dissent says look to custom of sportsment; so three types of analysis:

1. statute

2. common law

3. policy considerations

4. customs

ii. majority uses brightline rule

iii. dissent takes standards approach

iv. majority and dissent both adhere to first in time rule, just define it differently; majority defines as first to capture, dissent defines as first to pursue

d. Ghen v Rich (example of custom rule)

i. Court uses custom

e. Using Custom as the rule:

i. Disadvantage:

1. if use the custom of an industry as the basis for law have to take into account that that industry is indifferent to non-customers of that industry, does not try to protect them;

a. corollary is that custom might be helpful to make rules governing industry members themselves

b. example, whalers do not take into account the effect of destruction of whales on society as a whole

ii. When court uses custom as the rule:

1. want to keep the industry alive

2. when the application is limited

3. when custom is clear

f. Keeble v. Hickeringill

i. Productive interference is OK but non-productive interference is bad; notice damages are for the disturbance, not for the dead ducks because dead ducks are a good thing

ii. Property is not the ducks, it is the right not to be interfered with in certain unproductive ways

iii. See case where protected geese destroy farmer’s crops; geese are property of government inasmuch as their protection but farmer cannot get compensated by government for the damage they cause, so not a reciprocal relationship

iv. Sometimes courts say land owners are regarded as prior possessors of the wild animals under doctrine of “constructive” possession

g. Law of slits/increase

i. Who owns the unbranded calves born on the open range?  Social policy is to encourage planned production so 

h. General rule for resources is actual capture, not just prospect of capture, this rule:

i. Causes people to invest more in technology

ii. Causes people to become better hunters

i. Stream case; A is first to start to build a dam to trap the water but B builds the dam first, who has property rights to the water

i. In the west A would win, considered more like mortal wounding than pursuit

1. Carol Rose would use reasoning that you have put the world on notice

j. Manure case (haslem); plaintiff heaped up manure and defendant hauled it off;

i. Again, have to ask what underlying social policy should be

1. if want to encourage heaping up manure then would want to protect by giving plaintiff the property rights to it

k. Demsetz theory of property rights

i. Three (actually 4 counting open access) types of property make up universe of property ownership

1. private

a. an individual has the right to use and exclude

2. common

a. when everybody has the right to use it and nobody has the right to exclude others

i. example is tale of two fisheries

ii. also called “state of nature” by some people

3. state

a. state is owner like in private property and has a set of rules that say how the property can be used

4. open access

a. like common property but common property is limited to a certain group whereas open access anybody can use

ii. As socialist systems have faded away now discussion of property law basically is about dichotomy between private and common property

iii. Heller’s anti-commons article

1. suggests that private ownership is better understood as in the middle of a continuum between common and anti-commons property rather than as one of the poles of a common-private dichotomy.

a. Commons:  can’t exclude but have right to use

b. Private property:  both right to use and exclude others

c. Anti-commons:  right to exclude but no right to use

iv. Externalities:  costs that are imposed on others which the actor does not take into account when the actor decides to use that resource

1. Tragedy of the commons

a. Heller gives long example about a community chopping down trees from a parcel

i. Transaction costs prevent the community from getting together and preventing the tragedy of the commons

ii. Three types of transaction costs

1. information and negotiating

2. hold out costs/free rider costs (“collective action” problems”)

a. hold out:  someone who could demand payment for not chopping down today

b. free rider:  someone who refuses to chip in to pay off the people who are holding  out

3. policing costs

v. when resources are abundant externality costs are low; at point where cost of resource goes up then privatizing property emerges as an inexpensive way to conserve resources

1. privatizing property reduces costs in two ways

a. internalizes externalities: example,  dividing up a wooded parcel as private property makes people take into account the cost of chopping down a tree (since its on their own private land)

b. privatizing property also holds down transaction costs because don’t have to interact with distant owners

vi. Coase theorem:

1. in the absence of transaction costs doesn’t matter where you put the legal entitlement, most efficient outcome will always occur

2. Calabresi:  wants to maximize the joint value of the parties(?)

3. factors which increase transaction costs or prevent: 

a. wealth effects

b. legal costs; must be less than the surplus to allow efficient outcome

c. information gathering costs

d. may be more than 2 parties

4. “framing effect”:  there could be two different prices for the same thing depending on where you start

a. example is that a Michigan student may not be willing to pay more than $200 for a football ticket (worth to me as buyer may only be $190) but wouldn’t sell it for less $200 (worth to me as seller may be no less than $250) (so value may be $190 or $250 depending on if I started out in possession of the ticket or not)

vii. why protect property (according to Demsetz)?

1. encourage people to invest in/protect resources

a. non-Demsetz alternative method to trespass rule would be involuntary transfer rule; if trespasser put land to better use then he would get the land;

i. but trespass is easier to administer as a brightline rule; it is sometimes difficult to tell which use of a land is more productive

b. see Jacque v Steenberg; 

i. Jacque (property owner) awarded no real damages for trespass but given punitive damages to deter trespass

c. See State v Shack;

i. Turns out opposite from Jacque case;  trespasser wanted to help out migrant workers on the land; court said that public policy considerations overrode usual concerns about keeping people off your property

ii. Court is making the point that property rights are not absolute, must make adjustments depending on the situation and who the parties are

viii. Some  property is not amenable to privatization:

1. example include air we breath or water

a. diffuse impact and affects large numbers of people; so we have judicial management or legislative management

2. something about right to pollute and legislative schemes turning a common right to pollute into a private right that can be bought and sold

ix. Under Demsetz how could you manage tragedy of the commons?

1. formalistic language could be reinterpreted in a light more favorable to the social goal; e.g. if don’t want as many foxes killed (see English fox hunting article) then say that hunter doesn’t have possession of the fox so protesters are OK or under Ghen could say there is a custom of protesting fox hunts

x. Solving tragedy of the commons

1. Example is oil field which spans lots owned by many owners

a. Under traditional scheme there is an incentive for all lot owners to drill as fast as possible, but this ruins the field because the pressure becomes too low for any oil to be taken;

b. Solution is called “unitization”

i. Owner get together and hire a single company to manage the drilling and each lot owner gets a pro-rata share of the profits

IV. Acquisition by Creation

a. Intellectual Property (including patent, trademarks, drugs, etc.)

i. Have to balance costs with benefits

1. benefits to governments granting intellectual property rights

a. rewards creativity

b. rewards labor

2. costs of government granting intellectual property rights

a. creates monopoly

b. stifles creativity of others (“creativity thrives on imitation”)

b. Cheney case.

i. Allows imitation

ii. Example of reluctance to stifle competition and allow a monopoly

c. Smith v Chanel case.

i. Again allows imitation

ii. Another example of court’s reluctance to stifle competition

d. Heller makes point that some brands sell despite no monopoly

i. Example is absolut vodka, same as other vodka but has been marketed better

e. Moral aspect to copying, sometimes based on Lockean argument of fairness/labor(?)

f. Moore case (Heller says this is his favorite case – look for analogy on exam?)

i. Statute only prohibited sale of tissue used for transplantation

ii. Steps in legal reasoning

1. precedent

2. analogy

3. statute

4. policy considerations

a. patients have rights to make autonomous decisions

b. want doctors to create new cures/things

5. institutional competence

6. remedies

iii. Heller says can imagine a better outcome, could allow some property rights to Moore but still contained within their concerns; for example, could say that right to cells had to be licensed so would protect doctors against liability if they used the license

iv. Majority:  this case was about who should get the money already made by the hospital for the use of the tissue; majority awarded the money to the hospital

v. dissent by Arabia:  concerned with moral aspects of buying and selling body parts

vi. dissent by Mosk:  says property is a bundle of rights; Moore should have the right to do at least as much with it as the hospital did; but not saying that Moore should be able to sell the cells upfront

SUBSEQUENT POSSESSION

ACQUISITION BY FIND, ADVERSE POSSESSION, AND GIFT

I. Acquisition By Find

a. General Rules:  

i. A finder has rights superior to everyone but the true owner (Armory case)

ii. A seller cannot convey better title than which he holds

b. Rationales:

1. has to do with proof; otherwise would have to carry around a bunch of receipts proving that the chattel is yours

2. entrusting goods to another is an efficient practice

a. e.g. dropping off dry cleaning

3. if you had to worry about losing the item it would divert resources and increase self-protection

4. don’t want to encourage theft

5. protecting a finder who reports the find rewards honesty

6. protecting a finder rewards labor in returning a useful item to society (finder would hide it from society to protect it)

7. ease of administration

c. Damages are 100%, not discounted based on chance of recovery

1. reasons:  

a. deter behavior of future goldsmiths

b. if true owner does come back then chimney sweep would be out 50% of value if he had to give back true owner 100%, so would be a penalty for finding the chattel(ring)

d. what are the relative rights of the parties?

a. True owner v finder

i. Gets back full value from finder

ii. If finder sells ring then this is tort of conversion

iii. Other ways to get recovery are:

1. equitable action (get actual ring back)

2. restitution

3. unjust enrichment (how different than restitution(?)

4. call for accounting

5. constructive trust

iv. if sweep has spent the money then the true owners rights aren’t worth anything

b. True owner v bona fide purchaser (see UCC 2-403)

	True Owner
	Any Intermediary
	Non-BFP/Gift

	True Owner
	Thief (void title)
	Any Purchaser

	 True Owner
	Finder (void title)
	BFP

	True Owner
	Intermediary pays with bad check or counterfeit money (voidable title)
	BFP 

	True Owner
	Bailee (estoppel – reliance by BFP)
	BFP

	True Owner
	Merchant (sub-type of bailee)
	BFP


Bold indicates entitlement

* Heller notes entitlement is based on analogy to last clear chance rule in torts; last person to have opportunity to check validity of title loses (couter and rulen approach – who has the best information)

i.  Depends if voluntary bailment or find:

1. voluntary bailment (e.g. gave to butler to bring to cleaners)

a. true owner is out of luck

2. find:

a. true owner can recover

e. Policies behind Finder rule

i. Goal of law of finders

1. want to encourage return of item to true owner because want to protect true owner prior possessor

2. want to encourage honesty

3. want to conform property law to parties’ expectations

ii. Finder v Owner of premises

1. Finder is trespasser

a. Rule:  owner of premises always prevails over the trespasser

2. Finder is employee

a. Rule:  

i. Majority(?):  employer gets to act as the “finder”

1. reasons:

a. employee is “acting for” the employer

b. employee has a contractual duty to report the object to employer

ii. Minority(?):  rewarding the report of the find is a social good so employee should enjoy rights as finder to encourage reporting

3. Finder is on premises for limited purpose:

a. Rule:  If finder is on the premises for a limited purpose then it may be said that the owner gave permission to enter only for a limited purpose and the owner is entitled to objects found (Staffordshire case)

4. Object found under the soil

a. Rule:  If the object is found under or embedded in the soil, it is awarded to the owner of the premises, not to the finder (Elwes case)

i. Reason:  owner has expectation that objects under the ground belong to him/her

b. Exception-treasure trove:

i. Definition: gold, silver, or money intentionally buried or concealed in the soil with the intent of returning to claim it then

1. English rule:  belongs to the crown

2. American rule:  split

a. Some states say finder some say landowner get to keep it

5. Object found in private home:

a. Rule:  usually awarded to the owner of the home

i. Reason:  

1. homeowner has intent to exclude everyone except for limited purpose

2. homeowner has expectation that objects found in home are his

b. Exception:  

i. Owner not in possession of premises:

1. if owner unaware of the article then he is not in constructive possession of it (Hannah case)


6. two rules mentioned in class (Hannah v Peel):

a. owner possesses everything which is attached to or under his land

b. finders have superior title against all but true owner

7. Hannah case:  this case cites 5 previous cases and goes through the applicability of each one, including staffordshire case that gave rise to rule of owner possessing things under the land

a. Heller says the point of this case is just to see how precedent is used

8. what if Hannah was a trespasser instead of a military person?

a. Heller says court probably would have favored Peel over a trespasser; might have said that Peel was in constructive possession of the house

b. Just highlights that possessor and non-possessor are just labels we tack on to the parties at the end

iii. Mislaid v Lost

1. If object is mislaid then entitlement goes to locus owner

a. Theory is that will increase chance that true owner will get object back by retracing steps

b. Heller says owner will retrace steps if mislaid or lost so reasoning doesn’t make sense

2. To make distinction between lost and mislaid has disadvantages

a. Increase administrative costs (parties will argue whether object is lost or mislaid – will lead to uncertainty and litigation which creates costs)

b. Creates incentive for finders to be dishonest

3. McAvoy v Medina case about lost pocket book is illustration of this

4. Heller says to best achieve the goals then the rule should be to award object to finder except in case where locus owner has some strong claim then should divide the value

5. disadvantages of finders keepers rule

a. people might overinvest in care

b. might increase costs due to dishonest claims

c. inconsistent with other principles of protecting private property

6. advantages of finders keepers rule

a. people might be more careful

b. administratively cheaper

II. Adverse Possession

a. Heller goes through different viewpoints (Jan 29)

i. Posner

ii. Elickson

iii. Netch article

iv. Epstein

v. Libertarian

b. Objective test (sleeping theory)  versus subjective test (earning theory)

i. Objective test:  focus on neglect of true owner

1. under objective test somebody could be forced to take ownership of land, even if they don’t want it (e.g. if it has toxic waste that would be expensive to clean up)

2. Helmholz article says that cases are manipulated so that the good faith requirement plays a larger role than you would expect

ii. Subjective test:  look for good faith on part of possessor; possessor is earning land by making productive use of it

c. Requirements

i. actual entry and exclusive possession – cannot share possession with landowner:  purposes:  

1. to trigger cause of action by landowner for trespsass or wrongful entry, this starts the statute of limitations running, 

2. to help delimit the nature of the entry and use, what are you taking away from the true owner; these two elements are not spelled out explicitly in the new york statute in the case but are implicit

ii. open and notorious; notoriety requires that your acts would give a reasonably attentive landowner notice that someone is on their property, so landowner has a fair chance to take action; statute of limitations  wouldn’t start running unless the acts wouldn’t give rise to someone noticing that adverse possession is on the land; 

1. purpose of requiring enclosure and cultivation is that these would give notice

iii. claim of title:  this is the most complicated one; sometimes called adversity, hostility, etc., different labels; this element goes to ensuring the adverse possessor isn’t there subordinate to landowner (tenant, by permission, etc.- adverse possession has to act as if she is true owner)

1. claim of title is not to be confused with color of title, which is about defective deed

a. color of title, on theory of “constructive” adverse possession, allows claimant to get entire area under the title, not just the part occupied

2. Holmes is the biggest proponent of the earning theory; sleeping theory is that you penalize the true owner from sleeping on their claims

iv. continous use; has to be the usual cultivation, doesn’t necessarily require being on farm every minute; so if farmers usually take vacations, then take that into account, also could use example of summer homes

d. Lutz case

i. Addresses two issues:

1. claim of right

2. actual entry

e. Marengo caves

i. Addresses open and notorious issue

1. underground adverse possession doesn’t give sufficient notice for open and notorious

2. economic view is that if A has possession of the entrance and B owns the rest of the cave then they should negotiate a settlement

f. Manillo case

i. Two issues:

1. hostility requirement

2. open and notorious

a. Maine rule

i. Minority rule

ii. If possessor is mistaken and would not have occupied or claimed the land if he had known the mistake then adversity is missing

iii. Focus on possessor’s state of mind

iv. Criticisms

1. wrongdoer wins when the good neighbor would not; encourages people to lie

b. Connecticut rule

i. Objective test, doesn’t look at state of mind of possessor

c. New Jersey rule (holding in Manillo case)

i. (In an urban area) when the encroachment is of a small area and the fact of an intrusion is not clearly self-evidently apparent to the naked eye but requires an on-site survey then the possession is not open and notorious; statute of limitations will only start to run if the owner has actual notice

g. Kunto case.

i. Two issues

1. continuous use question:  only used as summer home

a. established possession because used as true owner would

2. tacking:  need privity of estate; an adverse possessor can tack onto her own period of adverse possession any period of adverse possession by predecesors in interest

a. sale or delivery OK

b. successive squatters doesn’t qualify

h. disabilities

i. disability provision is statutory, not common law(?), so must know what statute says on how long you have after disability lifted

ii. If A is under a disability and conveys to B then the disability under A is wiped out and is now irrelevant for purposes of calculating adverse possession time (e.g. if C starts adverse possession of A’s property while is A is under a disability and this lasts for 5 years then A legally conveys to B, then those 5 years count toward adverse possession even though they occurred while A was under a disability(?))

iii. usual disabilities are

1. minority

2. insanity

3. imprisonment

iv. only disabilities in effect at the time that the adverse possessor comes onto the land count

v. only get the benefit of a single disability even if multiple disabilities are present (?)

vi. disability is particular to the original owner, if transfers the land then that disability is removed

vii. only get one disability, can’t use multiple disabilities to extend the time

viii. adverse possession period cannot be shorter than statutory period, so if using disability calculation is shorter then statutory period controls

ix. conflict between sleeping theory and earning theory

1. from sleeping theory point of view, should let all disabilities count because sleeper cannot take action;  from earning theory point of view shouldn’t let any disabilities count because earner is still making better use of the land

i. adverse possession of chattels

i. usually don’t need open and notorious element

ii. New York rule:

1. statute of limitations does not begin to run until the owner knows who has the goods and makes a demand for their return that is rejected

a. puts risk of buying stolen goods on purchasers

iii. NJ and majority rule, Due diligence Rule (O’keefe case):

1. SOL starts to run when owner knows or reasonably should know through exercise of due diligence where the stolen goods are

2. rule focuses on mental state of owner; whether owner is neglectful or not

iv. policy reasons to protect owner over purchaser

1. hard to know whether purchaser was really bona fide or not

2. purchaser is in better position to lessen risk by making an inquiry into the status of the goods

3. if owners not protected then owners might over-invest in protection of chattels

III. Gifts

a. Three requirements

i. Intent

ii. Delivery

1. different types:

a. manual

i. policy reasons

1. ritual – “must feel the wrench of delivery”

2. evidentiary – objective evidence of intent

3. protective – protects unwary or barely competent donor from making improvident oral statements

b. constructive:  where actual manual delivery is impracticable, constructive delivery is permitted; constructive delivery is handing over the means ob obtaining control or possession

i. key, bank book, etc.

ii. Newman v Bost:  owner gave key to desk to servant; court ruled that desk would go to servant but not the insurance policy in the desk (these could have been manually delivered so constructive delivery won’t be allowed); Heller disagreed with the outcome

iii. Similar case where owner gave away a safe containing insurance policy; recipient got to keep insurance policy, court said that safe had no other purpose than to contain the important papers – Newman court said that desk can be used just as a piece of furniture so is different

iv.  gifts causa mortis – in contemplation of death; disfavored by courts

c. Symbolic:  where actual manual delivery is impracticable, e.g. because chattel is too large, then symbolic delivery is permitted

i. Most common example is written instrument

ii. Gruen case

1. father wished to keep life estate for himself and give son a remainder interest

2. series of letters constituted symbolic delivery

3. gifts causa mortis – in contemplation of death; disfavored by courts 

iii. acceptance

b. disputes are almost always over delivery element

 Possessory Estates
I.  Possessory Interests

a. Definitions

i. Heirs:  persons who inherit an intestate decedent’s real property; different from issue, includes brothers, cousins, etc.

ii. Next of kin:  persons who inherit an intestate decedent’s personal property

iii. Devisees:  persons who receive a decedent’s real property under a will

iv. Legatees:  persons who receive a decedent’s personal property under a will

v. “devised”:  real property is devised, through a will

vi. “bequeathed”:  personal property is bequeathed through a will

vii. Issue:  descendants of the owner

viii. Collaterals:  those who are heirs under state statute of intestate but not ancestors or issue

ix. Estate:  an interest in land that has two characteristics:

1. it may become possessory

2. it is measured in “terms of duration”

b. Estates divided into two categories

i. Free hold, types:

1. fee simple

a. created by using words “and his heirs”

i. states imply to words now

ii. for corporate entity, use words “for successors and assigns”

1. example:  from O to A for successors and assigns

b. absolute

c. defeasible (FSD)

i. can only be created by using words of duration – see below (Mahrenholz – see handout by Heller – shows how outcome can be different when conditional language used versus durational language)

ii. Heller says that no reason for FSD to exist, could simply have FSSCS, usually put in as a restriction by donor and restriction becomes harmful over time

d. Subject to condition subsequent

i. Created by words of condition – see below

2. fee tail

a. created by using words: 

i. “heirs of his body”

ii. “to B and issue”

b. fee tail has been abolished in several ways:

i. if O conveys “to my son A and the heirs of his body, and if A dies without issue to my daughter B and her heirs”:

1. a small minority of states give A a life estate and A’s issue a remainder in fee simple

2. some states just give A fee simple and “gift over” is void (state automatically disentails)

3. some states say B can take but if and only if A  has no surviving issue at A’s death (if A’s children are all dead but A has grandchildren alive then B takes or A has no children then B takes)

3. life estate

a. created by using words: “for life”

i. if life estate measured by some other person then called “per autre vie”

b. can end life estate by:

i. forfeiture for waste

ii. condition subsequent occurs and right of re-entry is exercised

iii. life estate in trust and tenant releases income to another person

ii. Non-freehold (landlord tenant relationship)

c. Words of purchase:  “to A”

d. Words of limitation:  “and heirs”

e. Words of special limitation:  “so long as”

f. Ways of limiting control of property into the future

i. Abolishing fee tail

ii. Rule against perpetuities

g. Restraints on alienation:


i. Three types

1. disabling restraint

2. forfeiture restraint

3. promissory restraint

ii. general rule:  absolute restraints on fee simple absolutes are void

1. partial restraints; sometimes partial restraints are allowed as long as they are reasonable (mountain brow lodge case)

2. Heller’s five factors which should bear on whether or not restraint on alienation is valid(?):

a. remedies:  forfeiture remedy tends to be less favored than promissory remedy or covenant so that damages are paid

b. numbers of buyers who  could buy

c. whether the restriction benefits some other land; cannot hold land to enhance property close by

d. whether restraint discourages improvements

e. restraints more tolerated if supporting a charity; lodge not considered a charity

h. waste

i. three types

1. affirmative waste:  when the life tenant destroys property or exploits natural resources

2. permissive waste:  when the land is allowed to fall into disrepair

3. ameliorating waste:  when the principal use of the land is substantially changed so as to increase the value of the land

i. homemade wills:

i. court favors interpretation of fee simple unless clear that intent is otherwise (white v brown)

1. note that language of “can’t be sold” is knocked out of the will under either of the possible constructions by the court

j. benefits of using a trust (life tenant wants to sell the property)(baker v weedon):

i. Heller says probably the better rule is to allow any tenant to have the power of sale and have proceeds go into a trust;

ii. Today instead of giving life estate would create a trust, can put life tenant as trustee or someone else; but if put life tenant as trustee then he has fiduciary duties to himself and remaindermen.

k. Words of condition

i. Creates FSSCS 

ii. Associated with contingent remainders(?):

1. “upon condition that”

2. “provided that”

3. “if…”

4. “but if…”

5. “provided, however…”

l. words of duration

i. Creates FSD:

ii. Associated with vested remainders(?):

1. “so long as”

2. “while”

3. “until”

4. “during”

5. “as long as”

m. Possibility of reverter

i. Valuation of FSD versus POR in case of eminent domain (Ink v City of Canton)

1. City has FSD and heirs have POR.  

a. Heller says makes more sense to give entire award to city but retain something to heirs so that city has to buy another park with the money or give the money to the heirs

b. Court came up with value of FSD and POR based on FSD + POR = FSA; 

i. Heller says this makes no sense because value of POR is very low given low chance that market value for land that can only be used by park is low – if city would have to give up the land then it would almost certainly always stay as a park and event triggering POR has almost no chance of occurring.

c. Or could use “Cy pres” doctrine and try to conform the wording to the intent of the donors

Future Interests

I. Introduction

a. Definition of future interests:

i. Future interest is a present, non-possessory interest capable of becoming possessory in the future

ii. Categories:

1. only 5 types:

a. reversion

b. possibility of reverter

c. right of entry

d. remainder

e. executory interest

iii. future interests in the grantor:

1. reversion

2. POR

3. right of entry (RE)

iv. future interests in the grantee

1. remainder

2. executory interest

v. legal versus equitable interests

1. future interests can be legal future interests or equitable (created in a trust) future interests

b. Reversion

i. Definition

1. future interest left in the grantor after she conveys a lesser estate than she has.  May be express or implied by law.

a. vested interest:

i. all reversions are vested interests although not all will become possessory.

ii. Fully alienable (because vested)

iii. Not subject to RAP (because vested)

c. Possibility of reverter

i. Definition

1. future interest remaining in the grantor when a fee simple determinable is created

2. freely alienable by both will and during life

d. right of entry

i. arises in a grantor when he creates an estate subject to condition subsequent and retains the power to cut short the estate

ii. some states say is alienable (traditional it was not alienable)

e. remainder

i. future interest created in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior estate

ii. preceding estate must be a:

1. fee tail

2. life estate

3. term of years

iii. classification

1. vested:

a. indefeasibly vested:

i. certain to acquire possession

ii. will be entitled to retain permanently

b. vested subject to open

i. vested in a class of persons, at least one of whom is qualified to take possession

c. vested subject to divestment

i. this remainder can be completely divested by:

1. condition subsequent, or

2. inherent limitation

d. remainder can be both subject to open and subject to complete divestment

e. alienability:  can be devised and is alienable inter-vivos

2. contingent

a. two ways to become a contingent remainder

i. unascertained person

1. not yet born or cannot be determined until the happening of some event

ii. subject to a condition precedent

1. an express condition set forth in the instrument which must happen before the remainder becomes possessory

b. alienability:  are alienable by will and inter-vivos in most states

iv. condition precedent versus condition subsequent

1. whether a condition is precedent or subsequent depends on the sequence of words of the instrument.  If the condition is incorporated into the words of the gift then it is precedent; if it is in a divesting clause (e.g. follows a comma or semi colon then it is subsequent)

f. executory interests

i. Springing interests

1. future interest in a grantee that springs out of the grantor subsequent to its creation, thus divesting the grantor (e.g., to A when she marries)

ii. shifting interests

1. future interest in a grantee divests a preceding estate in another grantee prior to its natural termination (e.g. “to A, but if B returns from Rome, to B”)

g. Rule against perpetuities

i. Rule:  “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

ii. Applies to:

1. contingent remainders

2. executory interests

3. other – example is vested remainder subject to open – even though remainder is “vested” the class as a whole is invalid so RAP applies

iii. meaning of “vest”

1. rule does not apply to vested interests, but note that class gifts do not vest in any member of the class until the interests of all members have vested.  Thus if the gift to one member of the class might vest too remotely, the whole class gift is void (Jee case)

2. executory interest:  an executory interest following a fee simple determinable or divesting a fee simple vests only when the condition happens and it becomes a possessory estate

iv. Remote possibility:  an interest is void, under the Rule, if there is any possibility the interest might vest beyond the permitted period

1. fertile octagenarian

a. (Jee case)

2. unborn widow

3. slothful executor (not mentioned by Heller):  it has been held that a bequest to vest “when my estate is settled” or “when my executor is appointed” violates the rule against perpetuities  because the named event may not happen within the lives in being plus 21 years.  The will may not be probated or the estate may be in litigation for decades

v. exception

1. charity-to-charity:

a. although a fee simple determinable followed by an executory interest is subject to the rule, an exception applies to a gift over from one charity to another

2. FSD by will:  

a. Rule is not applicable to a FSD created by a will

vi. Wait-and-see doctrine

1. some states have reformed the Rule; the interests are judged by actual events, not by possible events.  

a. Some states wait 21 years, others follow the “Uniform Rule” and wait 90

vii. Cy pres doctrine:

1. rule reforms an invalid interest, with the Rule’s limitations, to approximate most closely the intention of the creator of the interest.

viii. Abolition

1. some states have abolished the rule but this allows avoidance of estate taxes by creation of dynasty trusts

Co-Ownership and Marital Interests

I.  Concurrent rights

a. Three types:

i. Joint tenancy

ii. Tenancy in common

iii. Tenancy in entirety

b. Applies to land and property

i. Property = particularly bank accounts

c. Concurrent rights means that there are two or more people who enjoy the right to possession of the property, either now or in the future

d. Joint tenancy

i. How to create:

1. deed

2. will (but one party cannot pass his interest down through a will;)

3. joint adverse possession

4. NOT where persons inherit through intestate succession; heirs always take as tenants in common

ii. Most important characteristic is right of survivorship; if other party dies then their interest does not pass, it is simply deleted

iii. Four unities required

1. unity of time:  interest of each joint tenant must vest at the same time

2. unity of title:  all joint tenants must acquire title by the same deed or will or by joint adverse possession

3. unity of interest:  each joint tenant’s interest must be of the same duration (cannot mix interest in a life estate with an interest in fee simple)

a. also, to create a joint tenancy the shares of each must be equal (one tenant cannot have one third share and the other a two thirds share)

4. unity of possession:  each joint tenant must have the right to possession of the whole

a. after creation of the joint tenants the tenants can agree that one has an exclusive right because the excluded tenants are considered to have waived their right.

5. exceptions to four unities requirement:  

a. if one joint tenant gives his interest to another one of the joint tenants – then doesn’t destroy the joint tenancy

b. some states allow joint tenancy to be created without the four unities, especially applies to bank accounts where there is not unity of interest (contributions are not equal?)

iv. destruction of joint tenancy

1. party can unilaterally destroy the joint tenancy

a. historically had to go through strawman to sever but modern courts allow without strawman (Harmon v Riddle)

2. is secret severance OK?

a. Might allow for fraud

i. Spouse might secretly sever so other spouse won’t get the property

v. why not allow passage of a joint tenants interest through a will?

1. confusion:  if you do not make a specific severance but have a clause in the will for “rest of property to go to son” this would cause confusion if severance was intended

2. don’t want property to be probated

3. mere existence of the will might call into question the joint tenancy.

vi. Mortgage by joint tenant; 

1. does this destroy the joint tenancy?

a. depends on if jurisdiction is title theory of mortgage or lien theory

i. title theory:

1. more obsolete

2. mortgage passes to bank, bank has right of redemption

3. would sever the time and title unities

ii. lien theory (Harm v Sprague)

1. more modern view, why?

a. courts feel that joint tenancy is too valuable to lose inadvertently, are looking for a clear intent to sever

2. once mortgagor’s interest is deleted, can mortgagee (bank) go after other joint tenant to collect?

a. Most commentators say yes

i. Reasons:

1. banks might not make loans to joint tenants

2. poorly informed private creditors might get screwed (e.g. Simmons from Harms case)

3. would give creditors an incentive to foreclose instantly rather than trying to work with the mortgagor, so would increase overall cost of credit

4. otherwise would disadvantage fellow joint tenants(?)

ii. Counter-argument

1. most joint tenants are husband and wife so forces them to agree before borrowing money

vii. Partition versus severance

1. severance:  changes undivided joint tenancy into undivided tenancy in common

2. partition:  divides property into non-concurrent interests

a. two types; court will look into facts of case to see which type makes more sense (Delfino – other joint tenant opened a rubbish removal business, wanted partition in kind, not partition in sale; court cites 4 factors which are fact specific to that case, p344)

i. partition in kind

1. traditional method

a. courts place value on keeping people in their homes

2. court divides up the land into separate tracts

3. if tracts are not equal in value then the court will require one party to make a cash payment to the other called owelty to equal the values  (Delfino case)

4. if one of the co-owners has a neighboring tract of land the court will not recognize a special right to get an adjacent piece of land

ii. partition in sale

1. modern trend 

a. because it is easier

2. court orders property sold and divides up proceeds; rebuttable presumption of equal shares

viii. Lease by joint tenant

1. modern view:  lease doesn’t sever joint tenancy

a. other co-tenants can affirm the lease and get a share of the rent

e. Exclusive possession by one co-tenant

i. Must a co-tenant pay a reasonable rental value to the other tenants?

1. majority rule:

a. possessor doesn’t owe rent unless there has been an “ouster”

b. definition of “ouster”

i. an act by one co-tenant that deprives another co-tenant of the right to possession

c. incentives under majority rule

i. encourages co-tenants to make use of the property

ii. overall decreases amount of jointly held property

2. minority rule

a. possessor has to pay fair rent to others

b. incentives created under minority rule

i. less partition

ii. co-tenants less likely to use property

f. lease by other tenants (generally)(swartzbaugh v Sampson): 

i. co-tenant can affirm the lease and get a share of the rent

ii. if co-tenant doesn’t want to affirm the lease then different remedies

1. partition by sale

a. lease would survive the sale by the  joint tenants

2. partition by kind

a. party who made improvements in a certain location likely to get that part of the parcel

3. claim ouster

a. majority rule is that co-tenant would be entitled to share of the reasonable rental value which might be different than the actual rent

i. lessee takes risk because might have to pay co-tenant one-half fair rental and still pay full to original tenant(?); puts burden on lessee to deal with both joint tenants when you lease

1. lessee better off if co-tenant affirms the lease because then co-tenant just gets one half the lease amount (comes out of tenant’s share)

iii. lease cannot impair the rights of the other tenant (or lease won’t be upheld by courts?)

g. Accounting for right of contribution

i. If you are a co-tenant who pays taxes, etc. then you can get contribution to get some of that back but if you are in sole possession then cannot recover contribution from other tenants

ii. Repairs and improvements:

1. no right of contribution

a. reason is that repairs are too uncertain

b. but if later partition the property then you get that value back(?)

c. Heller says he’s not sure why court differentiate between routine maintenance and improvements

i. Want to reward improvements to encourage upkeep of property

ii. On other hand don’t want to force co-tenants to chip in for improvements they don’t care about

h. Something about marital material on p413, will only talk briefly about it; henry main article very briefly mentioned

II. Landlord and Tenant

a. Types of tenancies

i. Tenancy for years: 

1. Distinguishing feature seems to be that it automatically ends and notice not required

2. generally a tenancy that lasts for some fixed period of time; ends at the end of the stated period without either party giving notice

ii. Periodic tenancy:  

1. Distinguishing feature seems to be that it doesn’t end automatically but does require notice

2. generally a tenancy for some fixed period that continues for succeeding periods until either party gives notice of termination; ends by notice from one party at least equal to the length of the time period

a. exception is that only six months notice required to terminate a year-to-year tenancy

iii. Tenancy at will:  

1. Distinguishing feature seems to be that doesn’t end automatically and doesn’t require notice

2. generally a tenancy of no stated duration that lasts as long as both parties desire

iv. Tenancy at sufferance (holdover)

1. creates a tenancy at will which converts to a periodic tenancy upon acceptance of payment of further rent

b. Problem of lease for no certain duration (Garner v Gerrish)

i. Lease was unlimited duration for tenant and gave tenant right to end lease when he wanted to

1. court had to choose between tenancy at will (doesn’t end automatically and doesn’t require notice) and determinable life estate

a. if chose terminable at will would have to imply power of termination in landlord

b. if chose determinable life estate then condition that terminates is leasee wanting to end lease

i. under common law court wouldn’t choose life estate because no ceremonial delivery of seisin would have taken place(?)

c. consequences of calling it a life estate

i. different outcomes for non-payment of rent

ii. tax is different

iii. warranty of habitability (only applies to landlords?)

2. court also could have split the difference and treated it as life estate for some purposes and lease for others; e.g. life estate for nonpayment of rent but life estate for taxes, etc.

ii. Heller says similar to lease that says “until the war ends”; when lease is written this way you take a risk that it will be construed in a way unfavorable to you

c. Holdover tenant

i. In most jurisdictions holding over gives rise to a periodic tenancy

1. debate over length of periodic tenancy created

a. courts reluctant to hold tenant to long holdover period (e.g. one year versus month-to-month) because tenant usually does this by mistake and courts want to avoid inefficiencies that might result from forcing tenants into long holdovers

b. courts/legislature could avoid holdovers by imposing penalties on holdovers such as double or triple rent for holdover periods

d. Leases versus licenses

i. Point is to try to figure out intention of the parties

ii. Consequences:

1. termination:  if it is a license then can usually be terminated at anytime

2. assignability:  lodging usually cannot be assigned

3. duty to mitigate:  typically landlord has duty to mitigate by reletting but if different type of relationship then no duty to mitigate

4. warranty of habitability only applies to leases

5. lease can be oral; easement has to have a writing to comply with SOF

iii. Lodging

1. hotel guest:  usually a licensee

a. brief duration and large amount of control retained by hotel

2. apartment hotel (weekly or monthly rental):  may create landlord tenant

3. rooming house:  usually treated as licensee (owner retains keys and provides housekeeping) but if unfurnished may be lease

iv. Billboards and signs:  sometimes called “leases” but courts construe as easements

e. Discrimination

i. Civil Rights Act of 1866

1. only bars racial or ethnic discrimination

2. applies to all property transfers, not just housing

3. no exceptions for single housing units

4. no ads

5. Proof: need prima facie case of intent; doesn’t require proof of effect (?)

ii. Fair Housing Act of 1968

1. only applies to housing

2. prohibits a variety of discrimination including race, color, religion, national origin, persons with children, handicap status (including AIDS)

a. sexual orientation not covered although in New York sexual orientation is covered (by state law version)

3. prohibits advertising in a way that indicates discrimination

4. Proof:  prima facie case only requires proof of effect, not intent (Starrett City case where had quotas to prevent white flight and maintain integrated apartment complex)

5. has two exceptions

a. single family dwelling

i. applies if:

1. owner does not own more than three such dwellings

2. owner does not use a broker

3. owner does not advertise in a manner that indicates her intent to discriminate

b. small owner-occupied multiple unit (“Mrs. Murphy exception”)

i. applies if:

1. the building has four or less units

2. owner occupies one of the units

3. owner does not advertise in discriminatory manner

	CRA
	All Property
	Race only
	No except.
	No ads
	Need prima facie case of intent

	FHA
	Only Housing
	Race plus many others
	Single Family,

Mrs. Murphy
	Ads prohibited
	Need proof of effect


6. Prima facie case is steps 1-3 (same for CRA) (Soule case):

a. Plaintiff is a member of a protected class

b. Plaintiff applied for and was qualified to rent the dwelling (tester with child didn’t get shown the apartment)

c. The housing opportunity remained open to others 

d. Rebuttal by D:  Then burden shifts to D to produce evidence that refusal to rent had legitimate motivations (Soule case:  owner showed that plaintiff had bad attitude over the phone; also evidence that defendant would show apartment to others with children) 

i. if race is one of several factors then violates the act

e. Show of pretext by P:  burden shifts back to plaintiff to show that the legitimate reasons are pre-textual (Soule case:  P tried to show there was disparate treatment between first tester and second tester who ended up renting the apartment)

7. Discrimination based on handicap

a. it is discrimination for a landlord not to make reasonable accommodations in rules or services when such accommodations are necessary to afford a disabled tenant equal opportunity to use and enjoy a dwelling

i. Deafness:  landlord not required to allow non-certified hearing dog; but if dog had been certified hearing dog would have been required to allow to live there (Bonk case)

8. Other violations of FHA

a. Renting to a single woman then harassing her with demands for sexual favors (problem 2e, p455)

b. Sexual orientation not covered under FHA

c. Based on AIDS would be a violation

d. Mental handicap – don’t have to rent to them if they are dangerous and no reasonable accommodation will make them non-dangerous

e. If could show that income requirement had a disparate impact on a protected group then might be able to prove effect element

f. Landlord can’t use religion to discriminate

g. Lawyers are not members of a protected class so OK to discriminate based on profession

f. Delivery of possession

i. Does landlord have to deliver leasehold empty at the beginning of the lease?

1. English rule (majority):

a. There is an implied obligation to deliver an empty premises

i. Reason:

1. landlord is in better position to know

ii. Counter-argument:

1. really nobody knows until the first day what the holdover guy is going to do

2. American rule (minority):

a. No obligation to deliver an empty premises

b. Virginia statute from case:  allows plaintiff to kick trespasser off quickly so plaintiff has a remedy under the American rule

i. Heller says in reality still takes a long time and in meantime no incentive to take care of the place so it gets trashed

3. Heller says he prefers English rule

4. Restatement

a. Uses English rule:

i. Landlord should know better than tenant status of the property

ii. Landlord knows better than tenant whether previous tenant is there properly

iii. Prior to day of lease landlord is only one who can evict the prior tenant

iv. Landlord can expressly covenant in the lease about holdovers

v. Heller mentions two others

g. Subleases and assignments

i. Assignments:  

1. tenant hands over entire piece of property to assignee;

a. assignee has primary responsibility to pay but tenant has secondary responsibility

2. assignee is in privity of estate with landlord so can be held liable

ii. Sublease

1. subleassee is not in privity of estate with landlord and cannot sue or be sued

a. but some statutes have changed this and allow landlord to recover from subleassee

b. also if subleassee specifically agrees to be bound by covenants then that will be enforceable by the landlord

2. idea is that sublessee hands over less than the entire interest

iii. How to decide if it is an assignment or sublease (Ernst case):

1. “general rule”:

a. if you convey the whole term leaving no reversion interest then it is an assignment (right to re-enter if rent paid is not considered a reversion)

2. “modern rule”

a. try to ascertain the intention of the parties

b. Heller says modern rule holds no weight; words used by the parties doesn’t convince the court

iv. Covenant against assigning and subleasing

1. long term commercial leases can become valuable because the rent may drop below market value; question is who gets to capture that value, Landlord, tenant, or assignee/subletter?

a. Shopping center is good example, most tenants don’t pay a fixed amount, they pay a percentage; anchor stores may not pay any rent, just a percentage of the gross or profits; this gives the landlord to keep close eye on the surrounding stores that might affect the business; landlord may want to refuse to rent to some shops because might interfere with other shops business

b. Previously courts have generally held that landlord can arbitrarily withhold consent to assignment

i. But growing trend (still minority) is to say landlord must have reasonable basis for denying consent (Kendall case)

1. so default rules are becoming more favorable to tenants on both property side and contract side

2. gives landlord more incentive to explicitly write clauses in;

h. self-help and eviction

i. common law (still majority rule) permitted landlord to lock tenant out

1. two requirements

a. has to be peaceable

i. trend is to say that self help is never peaceable so basically overrules self help (Berg case)

b. need legal right to reenter

ii. modern rule (minority rule):  no self help allowed, landlord has to use judicial process

1. reasoning:  now have modern statutes that can get tenants out on summary eviction in a few days so courts say this is a complete answer

2. counter-argument:

a. landlords may be more discriminatory up front

b. increase cost of evictions and so will increase cost of rent

c. getting sheriff to evict isn’t necessarily any less violent than self-help

iii. should commercial leases be different than residential ones?

1. some courts say yes but others say that even well counseled tenant cannot waive due to policy concerns over reducing violence

i. tenant abandonment

i. common law:  landlord could keep the place vacant, no duty to mitigate

ii. new rule:  landlord has duty to mitigate

1. see importation of contract principles into property law

2. unclear what standard is for duty to mitigate:  whether can rent that unit out last or has to rent it out first

3. rental price

a. old tenant is responsible for difference between original rent and either the fair market value or the new rent, whichever is more favorable to the old tenant

i. if landlord rents for more than previous rent then tenant should get excess but in practice he doesn’t

4. if landlord accepts vacant unit as a surrender then can’t go back after old tenant for further liability

j. Quiet enjoyment and constructive eviction (Reste case)

i. Common law had rule of caveat lessee (landlord “no duty” rule)

1. unless the landlord gives an express warranty, the landlord has no duty to the tenant with respect to the condition of the premises.

a. Based on theory that buyer has time to inspect

b. Exceptions:

i. Short term leases (furnished house for short term):  in this case buyer doesn’t have time to inspect

ii. Hidden (latent) defects:  when defects or dangerous conditions are known to the landlord and not easily discoverable by an ordinary inspection then landlord has a duty to disclose the defects.

iii. Common areas:  tragedy of the commons argument, no individual tenant had incentive to fix common areas so responsibility falls on landlord

iv. Voluntary repairs:  if voluntary repairs then has duty to do them non-negligently

v. Abstain from fraudulent misrepresentations as to the conditions of the leased premises

vi. Abate immoral conduct and other nuisances that occurred on property owned by the landlord if they affected the leased premises.

c. Exceptions are basis for being liable in tort;

i. Additional source of liability is if injuries occurred when premises held open to the public.

ii. Implied covenant of quiet enjoyment (ICQE)

1. a tenant has the right of quiet enjoyment of the premises without interference by the landlord.  

a. May be expressly provided for but is always implied in every lease.

iii. Difference between partial constructive and partial actual eviction

1. Constructive eviction:  through the fault of the landlord, there occurs a substantial interference with the tenant’s use and enjoyment of the premises as the parties contemplated, the tenant may terminate the lease, vacate the premises, and be excused from further rent liability.

a. Can be defeated if plaintiff found to have “waived”

b. Elements:

i. Substantial interference

1. based on reasonable person standard

ii. tenant must vacate the premises

1. dangerous because if court rules against you then you might be held to back rent

a. because poor or short term tenants cannot take chance on being forced to pay back rent then claim of ICQE much less powerful for them than commercial tenants; more likely to benefit from habitability rule

iii. fault of landlord

1. can be act or omission by landlord

2. exception is that doesn’t have to be fault of landlord if occurs in common areas – landlord still responsible

c. Does loud noises by neighbors count?

i. Some courts say yes; generally landlord has a duty not to allow nuisances of any kind to exist and some courts classify excessive noise by other tenants as a nuisance

2. in partial constructive eviction still have to pay rent

a. Heller says this doesn’t really make sense; if totally constructively evicted then don’t have to pay rent and can collect damages

k. Implied warranty of habitability (two types: at inception of lease and continuing after lease is started; both apply in Hilder case, “deliver and maintain”)

i. Background rule was caveat lessee

ii. Does not apply to commercial leases

iii. Compare to ICQE:  ICQE has smaller protection but applies to a broader range of cases

iv. Prima facie case:

1. defect that qualifies:  housing code only or housing code plus other things

2. landlord must get notice

3. landlord must be given time to fix

v. Remedies

1. terminate lease and recover damages

2. pay for premises as is:  would give no damages if agreed rent reflects true market value

3. loss-of-bargain rule (Hilder case):  agreed rent is assumed to be the fair rental value up to warranty (not as is); calculate damages as difference between market value as warranted and as is.

vi. Two main issues:

1. damages

2. does this kind of protection work for poor folk

a. heller says this is hard to measure so difficult as a policy matter for legislature even if they have the best of intentions and agreed upon goals

vii. Can’t waive warranty: 

1. reason:  is for protection of society as a whole; crummy housing has social effects like increased health costs that society as a whole will bear.

viii. Tenant can stop paying; 

1. This is the key advantage to this warranty

2. when landlord sues for eviction, then tenant counters with defense of habitability; this allows tenant to stay in apartment during the litigation which shifts the burden to the landlord

ix. Tenant can deduct self-done repairs from rent;

x. Main advantages of implied warranty of habitability

1. clear duty on landlords independent of code requirements

2. often the damages are quite generous (full spectrum of contract damages)

3. tenant can stay in possession and without paying rent

4. applies at outset and throughout lease

xi. Risks

1. court will not find breach by landlord and tenant can get evicted and held liable for nonpayment of rent

a. some courts make tenant pay into escrow account set up by court

b. some courts require that tenants have a good faith belief

c. some courts require tenants to get a declaratory judgment

2. moral hazard:  tenant has little incentive to minimize damages once default has occurred.

l. Tort liability of landlord

i. General rule is caveat lessee

1. exceptions

a. held open to the public

b. common areas

c. voluntary repairs

d. latent defects

e. regular negligence

f. breaches of implied warranty of habitability

m. Tenant’s duties

i. Duty not to commit waste (related to moral hazard)

1. three types of waste

a. initial improvement is waste

b. intial improvement is not waste but tenant removes intial improvement

c. if tenant creates a fixture that is attached to the land then can belong to the landlord (e.g. chandalier)

n. Affordable housing material

i. Not covered in class; Heller says to erad it in the book and perspectives book

Chapter 10

Easements

III. Easements

a. Types

i. Affirmative:  

1. gives person right to go onto another’s land and do some act on the land

ii. Negative: 

1. can prevent a servient landowner from doing some act on the servient land

b. Easement appurtenant:

i. Benefits the owner in the use of another tract of land

1. dominant tenement:  benefited land

2. servient tenement:  burdened land

ii. attached to the dominant tenement and passes to any subsequent owner of the tenement

c. Easement in gross:

i. Benefits a person personally and not as an owner of land; it merely gives him the right to use the land

1. cannot be assigned

d. easement versus profit:

i. profit is the right to take something off the land (e.g. timber)

1. includes an easement to go onto the land

e. easement versus license

i. license is permission to go on another’s land (e.g. plumber repairing faucet).  It can be written or oral and is generally revocable at the licensor’s will.

ii. Cases of irrevocable licenses:

1. coupled with an interest (incidental to ownership of chattel on the land, e.g. as in a profit), or 

2. estoppel applies (Holbrook case – initial acquiescence on part of plaintiff and investment in a road to a landlocked house on part of D)

3. current practice is no compensation for irrevocable license as in Holbrook case, but could use economic theory to say that defendant would have to pay for entitlement and P and D would bargain after the entitlement is given)

f. creation of easements

i. 6 ways to create an easement

1. expressly

2. implied

3. necessity

4. implication

5. prescription

6. eminent domain

ii. express grant

1. must satisfy statute of frauds

a. less than one year - different requirement from leases – difference has to do with possessory status of lease versus non-possessory status of easement

i. lease less than one  year:  no writing required

ii. easement less than one year:  writing required

2. by reservation in favor of grantor

a. reservation versus exception:

i. no real difference, (historical only?)

b. easement may be reserved in grantor over the land conveyed

3. reservation in favor of third party

a. common law (majority)

i. prohibited

1. but could get around this by using two pieces of paper (O wants to convey Blackacre to A and reserve an easement for a church across the street; O should convey Blackacre to the church then the church conveys to A reserving an easement for itself)

b. Minority

i. allowed (Willard case)

1. because can be done by 2-pieces-of-paper-method, no reason not to allow direct method

c. tort liability would be born by third party but cost of maintenance of the easement would be shared by all the parties

iii. by implication

1. SOF does not apply – this is an exception to the rule

2. two types

a. from existing use

i. implied reservation

1. may look at relative costs at time of serverance to determine intent (Van Sandt case – must have intended an implied reservation b/c to redo plumbing would have been very expensive)

ii. implied grant

3. elements for implied easement:

a. immediate prior ownership  - at time of severance, parcels must have been in common ownership

b. apparent – use of one part of the land by another must be apparent

c. continous – use must be continuous

d. reasonably necessary – use must be reasonably necessary

i. minority rule (English rule) is that use must be strictly necessary

iv. by necessity

1. elements:

a. common ownership of parcels at one time

b. standard is strict necessity

2. usually for landlocked parcels

3. rationale:

a. public policy of being able to use the land

b. implied since parties must have intended land to be able to be used

v. by estoppel (see licenses and Holbrook case)

1. elements

a. acquiescence

b. improvements

vi. by prescription

1. started by doctrine of “lost grant”

a. eliminated proof of continuous use back to year 1189

2. elements:

a. continuous

b. open and notorious

c. adverse and under claim of right

3. public easements

a. if public uses land for a roadway then there is a presumption that the use is adverse

b. if the public uses vacant, undeveloped land then there is presumption that use is permissive

c. customary rights (bayhead case)

i. beaches:

1. some states allow public customary rights to use beaches (dry sand area in private ownership)

g. assignability of easements

i. “One stock rule” (Miller case)

1. if a profit is held by two or more people then they must act as “one stock” to prevent tragedy of the commons from occurring

a. to enforce the one stock rule courts give veto power to each party over the other – but can lead to underuse/tragedy of the anti-commons problem

2. one stock rule used where consequences to the public at large are small

a. don’t want to generate large judicial costs, want to force parties to come to an agreement amongst themselves

h. scope of the easement

i. existing easement

1. traditional rule

a. reasonableness standard

i. can increase the use if it is reasonable and within the contemplation of the parties at the time of the creation of the easement

ii. if reasonable, dominant tenement owner can use the easement to benefit other parcels owned by him (Brown v Voss)(?)

1. (?)may decrease the selling of easements because requires hyper-vigilance in protecting from overuse

2. brightline rule

a. encourages bargaining between the parties

i. location of easement

i. general rule

1. servient tenement owner cannot change the location of the easement

ii. restatement view

1. would allow servient tenement owner to change location because might lead to better overall use of land and net benefit

a. counter argument is that might just lead to harassment of dominant tenement owner

i. counter argument is that restatement view doesn’t allow servient tenement owner to diminish value to dominant tenement so wouldn’t be harassment

j. termination of easement

i. abandonment by dominant tenement owner (Preseault case – US Gov. tried to use easement for railway as a recreation trail)

1. abandonment is not mere non-use, but rather is effected by acts that are inconsistent with the use for which the easement was created (e.g. pulling up railway tracks followed by non-use)

IV. Covenants (basically same as negative easement)

a. Two types

i. Real covenants at law

ii. Equitable servitudes

iii. Difference between real covenants and equitable servitudes:

1. real covenants = money damages

2. equitable servitudes = injunction only

b. real covenants

i. Heller says real covenants not used, only study them so we can understand equitable servitudes

ii. definition: 

1. a covenant that runs with the land at law so that each successor landowner may enforce or is burdened by the covenant

iii. remedies for breach:

1. money damages by personal liability

iv. requirements for burden to run:

1. intent

a. traditionally express language of “assigns and successors” or “assigns”, etc. was required

b. modern view is that intent is implied

2. horizontal privity

a. can’t be merely neighbors

b. neighbors can create a covenant by conveying to a straw person who conveys back a deed that includes the convenant

3. vertical privity

a. entire estate must be conveyed

4. touch and concern

a. reduces lands value or use; can be positive or negative

i. positive:

1. maintain and repair

2. homeowner’s fees

ii. negative:

1. non-compete agreement (commercial context)

5. notice

a. can be actual, contructive (recorded somewhere in the chain of title) or inquiry

6. a writing is required under SOF (if greater than one year(?))

v. requirements for benefits to run:

1. writing is required under SOF

2. intent

3. vertical privity

a. only possession and some interest needs to be conveyed

i. adverse possession doesn’t count

4. touches and concerns the land

V. Equitable servitudes

a. Requirements:

i. Writing under SOF

1. exception is that can be implied from a general plan

ii. Touch and concern

iii. intent

iv. Notice

1. actual or constructive (e.g. “inquiry notice” – seeing path on the ground)

v. Privity of estate:  not required (Tulk case)

b. Implied reciprocal servitudes (“negative servitude”)

i. Definition:  

1. reciprocal: similar covenant must bind other lots

2. negative:  forbids some use of the land

3. easement:  interest in land

ii. Theory:  if the prior purchaser acquires his land in expectation that he will be entitled to the benefit of subsequently created servitudes, there is immediately created an “implied reciprocal servitude” against the developer’s remaining land

1. based on equitable estoppel

iii. requirements:

1. writing not required

2. general plan must exist at time prior purchaser bought the land

a. may or may not require an oral promise by the developer to the early purchaser

3. later buyer had actual, constructive, or inquiry notice

a. evidence of general plan must exist

i. negative servitude cannot be placed on buyers who purchased before general plan existed

4. lots must have been in common ownership prior to purchase by early purchaser(?)

c. exclusion of group homes

i. mental or physical handicaps: 

1. public policy favors allowing group homes into residential communities which have covenants restricting use to single family dwellings in case of mental or physical handicaps (e.g. HIV) (Hill case)

2. FHA considerations:

a. prohibits discrimination against sale or rental of a dwelling

i. discrimination includes refusal to make reasonable accommodations when necessary to afford handicapped persons equal opportunity to use a dwelling

b. enforcement of a residential covenant against a group home for the disabled based on a protected category is a violation of the FHA.

d. Private agreements 

i. Discrimination based on race (shelley v kraemer – shelley was African American  - bought house burdened with covenant restricting sales to whites only)

1. Racist agreements between the private individuals were not challenged as unconstitutional (14th amendment only protects against state action – not private actions)

a. covenant is valid, just not enforceable by state action

2. could also be challenged as restraint on alienation

ii. other “arbitrary” covenants, usually put in place by subdivisions; usually these are enforced, only ethnicity based restrictions are not enforced by courts;

1. religious uses

2. minimum income of occupants

3. marital status (prohibits unmarried couples)

4. signs

a. doesn’t go to ownership so doesn’t violate restraint on alienation

b. would be unconstitutional under first amendment if enacted by a city

iii. analogies to Shelley case

1. example is sex offender

a. strongest argument against would be double jeopardy argument

b. argue as analogy to shelley case

c. could also argue right to settle

2. developers arguments against analogies is to maintain property values

e. termination of covenants and servitudes

i. merger

ii. equitable defenses to enforcement

1. estoppel

2. relative hardship (Rick case – rick owned all of a track except one lot which west owned – court allowed west to be a hold-out and prevent construction of a hospital)

a. some courts will not look to the relative benefits and harms to the parties in determining whether a covenant should be enforced

i. (i.e.) hold-out has right to enforce a covenant despite overall benefit that might accrue if covenant not enforced

	Standard four rules that court could use

(Calabresi: see box 4)
	Remedy

	
	Property/Injunction
	Liability

	Entitlement
	Neighbors
	Box (1) Developer is enjoined/neighbors keep property; neighbors can bargain with developer to sell development rights
	Box (2) Mass. Rule: developer pays damages but is free to build (allows developer to capture all of “surplus” ;e.g.  market value = 50 and value to developer = 100; developer only pays owner m.v. =  50 and keeps rest of the value to him (“surplus”) of 100-50=50); ; neighbors would have to bargain to prevent development – i.e. could pay developer profits he expected to make plus $1 not to develop

	
	Developer
	Box (3) Change in conditions/ Developer can develop; 
	Box (4) Neighbors can prevent development by paying damages to developer; developer can bargain with neighbors to develop (costs neighbors $100K to block development – developer could pay 


3. changes in conditions of the neighborhood

a. two alternative requirements

i. change must be so pervasive as to affect all lots in the subdivision, or

ii. substantial change must have occurred within the subdivision itself

b. changes affecting the border lots do not entitle border lot owners to escape the covenant or servitude

i. otherwise border lot owners would get a windfall and inner lot owners would not get what they had bargained for (western case)

1. if there would be an overall benefit to converting the border lots into commercial units then developer could try to pay off inner lot owners but may not work due to transaction costs and hold-outs.

ii. on other hand could say that to enforce covenant gives inner lot owners windfall because now their property values have increased because close to commercial area but buffered by outer lots and was contemplated that outer and inner lots would always be same value;

4. See box above

a. When only have a couple of parties should only use rules 1 and 3

b. When have many parties bargaining costs will be high so should use rules 2 and 4

i. but these are based on simplifying assumptions that: 

1. less transaction costs between few parties rather than many

2. courts are good at figuring out damages

ii. but since assumptions turn out not to be correct then can’t use them in a practical sense

iii. abandonment

1. can abandon an easement burdening other land but cannot abandon good title or abandon an affirmative covenant

a. Pocono Springs case:  bought land where membership association dues were required; were going to build on it but wouldn’t support septic system; owners weren’t allowed to abandon the land and couldn’t give it away so were forced to pay dues to the membership

iv. Eminent domain

VI. Common Interest Communities

a. Creation of a condominimum

i. Restrictions in originating documents

1.  majority:  strong presumption of validity (nahrstedt case – lady kept 3 cats in her unit in violation of CC and Rs)

a. party seeking to challenge validity has to demonstrate the restriction’s unreasonableness

b. can dismiss at summary judgment stage

2. benefits of this approach

a. upholds freedom of contract

i. you choose to live in the condo and you are on notice of the provisions for living there

b. don’t want to burden court with all these lawsuits (can dismiss at summary judgment stage and save money)

3. costs

a. already difficult to find good housing

VII. Zoning

a. Theory of zoning:  zoning purports to prevent harm from incompatible uses by dividing a city into zones.  Modern zoning also regulates uses to achieve public benefits or maximize the tax base.

i.  Separation of uses:  

1. single family homes:

a. deemed to be the highest use (least harmful)

ii. density controls:  indirectly control the number of people using an area (e.g. height limitations, lot sizes, etc.)

iii. Social theory:

1. garden city ideal

a. four of garden city ideals still used

i. separation of uses is desirable

ii. “wholesome housing” (single family housing is key)

iii. lots of open space is key

iv. city plan anticipates the future

2. way of protecting against externalities

a. way of protecting against immigrants

iv. repeated question is “at what level should zoning decisions be made?”

b. zoning versus a taking:  courts will be reluctant to see zoning as taking, especially:

1. if the ordinance is to control a nuisance like condition

2. if the owner is left with some reasonable use

c. Two bodies involved in zoning:

i. Zoning commission

1. makes the plan as a whole and makes amendments to the plan

ii. Board of adjustment

1. variances

2. special exceptions

d. Source of Zoning power:

i. Enabling acts:  grant authority to local governmental units

e. Constitutional limits;

i. Due process clause:  

1. procedural:  

a. legislative zoning actions (enactment for an entire city) 

i. do not require notice to each landowner

b. administrative actions (e.g. variances)

i. require individual notice

2. substantive:

a. rational relationship:  zoning regulation must bear a rational relationship to a permissible state objective

i. “public health, safety, and general welfare”

b. strict scrutiny:  the only time a zoning ordinance is subject to strict scrutiny is when it infringes on a fundamental right (e.g. free speech)

i. housing is not a fundamental right

3. state due process:  unlike federal courts, state courts continue to recognize that state due process clauses have considerable substantive content.  Thus, state courts strike down zoning regulations that are “arbitrary” or “unreasonable” even though a rational means of achieving the objective

4. standard of review in these cases is the lowest form of constitutional review; uses the rational basis test; won’t look behind the hypothetical justification; but if there is a fundamental right a stake then use strict scrutiny test

ii. Equal protection clause

1. plaintiff must prove a discriminatory purpose or intent (discriminatory effect not enough)

2. rational relation test is used unless a suspect classification is involved (e.g. race)

iii. Taking clause

1. a zoning regulation that takes property without compensation is a taking, the remedy for which is an injunction or damages.  

f. Non-conforming uses:

i. Definition:  one in existence when the zoning ordinance is passed, that is not allowed in the newly zoned area.  It may remain but may be limited or terminated under certain conditions.

1. early days:  thought non-conforming use would fade away; instead only ended up creating a monopoly in that area (e.g. gas station in otherwise residential area)

ii. amortization (PA Northwestern case)

1. non-conforming use must terminate after a specified period of time

a. period of amortization may vary depending on amount of investment in the use and building

2. Majority:  amortization valid

a. Constitutional as a reasonable exercise of the police power

b. Not a taking

c. Must be reasonable as applied

i. If not reasonable as applied then unconstitutional

3. Minority:  amortization is unconstitutional

a. Heller says he doesn’t like this rule

g. Administration of zoning ordinance:

i. Two bodies involved in zoning:

1. Zoning commission

a. makes the plan as a whole and makes amendments to the plan

2. Board of adjustment

a. variances

b. special exceptions

ii. Comprehensive plan:  zoning must be in accordance with a comprehensive plan.

1. Amendment of zoning ordinance:

a. Spot zoning:  an amendment not in accord with the comprehensive plan

b. Amendments are presumptively valid

i. Abuses

1. some courts are suspicious of the amendments

a. Fasano case:  used comprehensive plan as baseline; amendment must be in accord with the comprehensive plan; but many of the comprehensive plans don’t make sense so hard to follow this rule

2. variances:

a. granted where ordinance restrictions cause an owner:

i. practical difficulty, or 

ii. unnecessary hardship

iii. practical difficulty or unnecessary hardship cannot be self-created

b. A variance runs with the land, not personal (can’t get a variance because your kid is sick or need one for personal use)

c. Commons case

i. Court’s Steps:

1. was hardship/difficulty self-imposed?

2. look at effort owners have made

3. look at public interests involved

4. look at Commons interests

5. look at neighbors interests

d. other courts’ methods (often not clear which is being used)

i. Two step (may be easier to administer – if find detriment to community then too bad for owner):

1. look for hardship

2. look at detriment to community

ii. Balancing test (more equitable to owner):

1. balance hardship on owners versus detriment to the community

e. notice:  majority rule is that you can still get a variance even if you knew of the zoning before you bought the land; no reason that subsequent purchaser shouldn’t be able to get a variance if the original owner could get one

3. Special exception (special use):

a. Difference between special exceptions and variances

i. Predictability

1. variances deal with unpredictable situations that cause hardships, special exceptions are predictable (e.g. building a school)

b. clear standard required from legislature (Cope case):

i. legislature cannot delegate to an administrative agency unless the standards are sufficiently clear to prevent gross arbitrariness.  For example, a nursery school might be permitted in a residential district “when compatible with the neighborhood” or “with permission of the board of adjustment.”  Despite the procedural safeguards and standards, the majority of courts have usually upheld provisions for special exceptions without clear standards.  They have held that the general purposes in view (“health, safety, and general welfare of the community”) are a sufficient safeguard to control the board’s discretion, provided the board gives reasons for its action.

ii. Why doesn’t legislature just put in more detailed criteria?

1. because not everything can be anticipated in advance, so need flexibility

4. Discretionary (non-euclidean zoning): used because variances and special uses might be too infexible

a. Contract zoning (conditional):

i. Rezoning a particular tract of land on the condition that the owner sign a contract with the city restricting the land’s use (Collard case)

ii. Example:  city allows developer to build an industrial park in a residential area if developer includes a buffer zone

b. Density zoning (cluster zoning):

i. Option to use spaces in various ways, provided a specified overall density is maintained

c. Floating zones

i. A zone provided in the ordinance to which no land is assigned on the map until a landowner requires and is granted the classification

d. Planned unit development (PUD):

i. Usually a large tract of land in which a developer can mix uses. The test as to validity is whether such rezoning is in accordance with a comprehensive plan.

5. Zoning by referendum

a. Some zoning ordinances provide that an amendment can only be made by public referendum.  Even where the effect has been exclusionary, mandatory referenda have been upheld as constitutional because it is a legislative act

i. To violate the Due Process Clause the result of the referendum must not be a rational method of achieving a permissible public objective

b. A referendum for administrative decisions (such as variances and special exceptions) may be an improper delegation of power without standards (Arnel case).

h. Who should be the decision maker?

i. Three types of control

1. judicial

2. legislative

3. administrative boards

ii. judicial

1. then shouldn’t use referendums and other legislative techniques

2. but if had adjudicatory board then would make use of expert advisors

iii. administrative boards

1. subject to capture by special interests or neighbors

iv. legislative

1. then referendum should be OK because eliminates all the intermediaries

2. downside is that small numbers have undue influence because of small turnout or procedures allow a handful to have veto power

3. large scale rezonings are too complex for simple yes or no vote

4. popular procedures tend to devalue expert opinions

i. Purposes of zoning

i. Zoning for aesthetic purposes:

1. modern view:  today many courts permit such zoning if the prohibited use is offensive to the average person and tends to depress property values even if language is vague

a. application:  city architecture review boards may deny building permits for buildings out of character with the neighborhood.  Commercial advertisements can be banned from residential areas.

i. Stoyanoff case said statute OK

ii. Anderson case similar statute too vague

b. Heller says neighbor’s architecture style doesn’t really effect property values much

2. Heller says one argument to prevent building a house inconsistent with general neighborhood style is first in time, neighbors were there first;

3. political advertisements:

a. courts use strict scrutiny test

i. ordinances against political signs usually have been held void (City of Ladue case)

ii. Zoning against adult entertainment

1. an ordinance may disperse or limit adult entertainment to certain zones

iii. zoning for preservation

j. Exclusionary zoning:  zoning has been used for the purpose or effect of excluding from a community certain groups (e.g. low income families)

i. Non traditional families:

1. rational relationship test:  used to determine whether a definition of the family as applied to a single family area is valid.  Several states have found that the restrictions based on biological or legal relationships do not meet the rational relationship test (Belle Terre case - OK to exclude six college students from sharing a house; compare Moore case)

a. traditional families:  a higher standard is used for an ordinance excluding a traditional family unit (e.g. uncles, aunts, cousins, grandparents…)(Moore case – woman was living with two grandsons in violation of ordinance, court struck down ordinance, used strict scrutiny standard)

2. group homes

a. FHA considerations

i. OK to put cap on total number of occupants for safety reasons – would be exempt from FHA in this case

ii. Not OK to put cap based on family composition (max of 5 unrelated persons can live together when unlimited number of related persons can live together); must make reasonable accommodations to allow group home in this case (City of Edmonds case)

ii. Low income persons:

1. idea is that they don’t pay a lot in taxes but have kids so they require a lot of resources like schools

a. one of the problems is that schools are funded with local property taxes

2. controls such as minimum house size, lot size, or front footage may effectively exclude cheaper housing

a. validity of density controls:  a few courts have rejected the basic rational relationship test where zoning has an exclusionary effect.  A community cannot irrationally prevent growth, nor can all apartments be excluded from a developing city

i. Fair share test:  this theory requires that each community must provide its fair share of housing needs in the region (Mount Laurel case – reinterpreted “general welfare” in enabling act to mean state wide welfare, not local welfare)

1. despite fair share test in NJ and NJ court applying strict scrutiny test to cases, still virtually no change in the 20 years since Mount Laurel case.

iii. Racial exclusion:

1. intent or purpose:  an ordinance that results in racial exclusion is unconstitutional only if it has that intent or purpose.  But where only a discriminatory effect (not purpose) is shown, the FHA may have been violated.

iv. Tiebout hypothesis versus Waring Blender

1. Tiebout hypothesis:  specialization among suburbs might be efficiency enhancing;  consumers benefit from being able to “vote with their feet” among municipalities offering varying packages of public goods and taxation policies

a. To work need identical amount of taxes paid by each person; if not then people who pay less will get a subsidy and will cause migration to the neighborhood causing the high tax payers to leave

2. Waring Blender:  all land uses and all types of households should be represented in each neighborhood in proportion to their representation in the entire metropolitan area

a. There is diversity within each neighborhood but every neighborhood is the same, so no diversity across neighborhoods

v. Costs of exclusionary zoning:

1. housing prices are higher in the community due to restricted supply

2. because housing is more expensive, people will commute more so more pollution and traffic

3. concentrates poor folks and concentration of poor folks has been shown to be related to other problems which have costs

vi. growth controls

1. growth controls meant to exclude everybody

2. idea is want to conserve green space

3. problem is that growth has to go somewhere

4. politics:  

a. homeowners have incentive to impose growth controls because growth controls cause property values to increase; so every neighborhood has incentive to impose growth controls;

b. current homeowners are only ones that get to vote on the growth controls so outsiders who want to move in cannot veto

VIII. Eminent Domain

a. Two requirements under 5th amendment:

i. Property must be taken for “public use”

ii. Government must give “just compensation”

b. Theories to justify:

i. Economic argument: 

1. Posner:

a. prevention of monopolies

b. applies to settings where transaction costs would be high

i. when building highway or military base don’t want to have to pay off hold-outs

2. Merrill

a. You have to be sneaky to acquire large tracts to prevent hold-outs from being tipped off; since government is not good at being sneaky then it needs eminent domain power; also businesses can often choose between different sites whereas government sometimes cannot choose an alternative site;

3. Farber: government voluntarily compensates powerful constituents, so need mechanism to protect the less powerful

c. Definition of “public use”:

i. Condemnation must “benefit the public”

1. Hawaii H.A. v. Midkiff:  government condemned land to break up a land ownership oligarchy and reestablish a free market

2. Poletown v. City of Detroit: government condemned land to resell to a private corporation for building an industrial plant providing jobs

ii. Test is that exercise of eminent domain power must be “rationally related to a conceivable public purpose” (Hawaii case)

iii. Epstein:  pubic use must involve provision of “public goods” in the technical economic conception – a limited category – or at least provision of goods, like highways and parks, open to the public at large without discrimination

1. this argument turns out equally indeterminate; example is if you have pretty flowers in your yard then it can be considered a “public good”

iv. Merrill:  governmental means test; public use should be applied in such a way as to endorse condemnation through the power of ED only when transaction costs are sufficiently high

1. example is that if you are building a highway then can use ED but if building a post office must use free market

d. Definition of  “Just compensation”:

i. Defined as “fair market value”

1. justified on “efficiency” grounds: it is easy and cheap to administer

a. criticism:  but if take into account all of the subjective value on part of landowner that is wiped out may lead to an overall net loss which makes it inefficient

2. Supreme Court has rejected idea of including “personal value” in just compensation

3. compensation for partial taking:

a. value plus damage rule (if causes damage to remaining parcel):

i. then government has to pay extra for the damage to the remaining land in addition to the land they take

b. if causes increase in value of remaining parcel (e.g. builds a highway which increases surrounding land value)

i. government generally cannot offset the increase in value from the remaining land against the compensation for the land they took

1. but if cause damage to part of remaining land then can offset the overall increase in value of remaining land against the area of damage to remaining land

e. Regulatory “takings”

i. Comes under 5th amendment analysis instead of police power; enforced under 14th amendment

ii. Steps to solving a takings problem under traditional approach:

1. Is it a nuisance under common law (lucas)? If yes then not a taking.

2. Is it physical occupation?  If yes then is a taking.

3. Does it completely deny all economically beneficial or productive use of land?  If yes then is a taking (Lucas case); if no then not a taking (Penn Central case).

4. If not 1-3 then use diminution of value test.

iii. Nuisance test:

1. When the regulation has the purpose or effect of protecting the public from harm or prohibiting a nuisance it is NOT a takings but is an exercise of police power.  (Hadachek case - brickyard).

a. “nuisance” – not clear what the definition is; definition could be abused to let state avoid paying for a taking

i. Lucas case – restricts definition of “nuisance” to common law definition; substantially modified Hadachek

b. same property could be considered a nuisance or a public good depending on viewpoint, e.g. wetlands

c. relative nuisance – state ordered that the cedar trees be cut down (without compensation to owners) as a nuisance because they posed a threat to the more commercially important apple trees.  Miller case.

iv. Physical occupation:  actual permanent physical occupation is always a taking:

1. Government takes title:  this is a taking by definition

2. Government takes direct permanent possession:  this is a taking

3. Government authorizes permanent invasion by third party:

a. This is a taking, examples: 

i. Loretta case – cable tv

ii. Nolan case – state refused to grant building permit except upon transfer to the public  of a permanent easement

4. Rent control:

a. Not a taking; heller says not clear to him why not if you can never kick the tenant out

v. Physical invasion short of occupation:

1. nuisance:

a. Causby case (frequent flights immediately above a landowner’s property constituted a taking

b. Pruneyard case (forced shopping mall to allow hari-crishnas to exercise free speech)

2. water navigation

a. Kaiser case (government imposed a navigational servitude on a pond so public could access navigatable water)

vi. Complete denial of all productive value of the property

1. Lucas case

a. Old rule was that if regulate property value down to 0 then had to compensate unless property was a “nuisance.”  If property was a nuisance then could regulate value down to 0 without compensation; new rule is that government can’t invent new types of nuisances – can only use common law definition of nuisances for this

b. Dissent by Stevens:  this rule is unfair/arbitrary because it awards owner when value is decreased to 0% of original value but not when decreased to 5%; also common law definition of nuisance has always been in flux but will now be frozen

c. Conceptual severance:

i. Traditional view:  only taking of entire bundle of rights is a taking

ii. Expanded view:  consider each right in the bundle individually; if government takes away 100% of a right then must compensate under takings doctrine

vii. Diminution in value test:

1. The more drastic reduction in value of the owner’s property, the more likely a taking is to be found.

a. Most important factor is size of the drop in value

i. In Euclid saw that drop from 100% to 25% was OK but if went from 100% to 5% not OK and would be a taking.  No clear boundary line when drop in value goes from not a taking to a taking.

1. Look at factors like:

a. Regulation’s benefit to the public

b. Reciprocity of advantage

c. Investment backed expectations

b. Two ways to measure drop in value:

i. Example is Penn Coal case:

1. Holmes (majority):  looks only at pillars so taking is 100% of value

2. Brandies (minority):  says pillars are only 2% of value of property so regulation not damaging enough to be a taking

ii. Counter Example is subsequent Keystone case

1. Majority there took Brandeis view – have to look at property value as a whole

iii. “conceptual severance”:  property is a bundle of rights; the different rights are severable from each other; if the government takes away one of the rights from the bundle then question whether it should be required to compensate you under the 5th amendment takings doctrine; Epstein says yes for economic efficiency reasons; Supreme Court has selectively applied the doctrine.  Holmes and Brandeis represent two main views of conceptual severance.

c. “Reciprocity of advantage”:

i. When landowner receives a benefit then the regulation is less likely to be seen as a taking

ii.  Example is Plymouth Coal case – regulation requiring pillars to be left in place not considered a taking because Plymouth Coal received a reciprocal benefit from neighboring coal company because they also had to leave support pillars in place, creating stability of the physical structure of both firms’ mines

d. “Investment backed expectations”

i. Court looks to what expectations the investors had – In Penn Central they were looking only at the railroad, not the airspace; because their expectations were not thwarted then is not a diminution of value vis-à-vis their expectations

e. Even though there are different ways to measure drop in value (Penn Coal versus Keystone) the overall principle that the more drastic reduction in value of the owner’s property, the more likely a taking is to be found is valid

2. Penn Central case:  

a. regulation made Penn Central a “Landmark” so they couldn’t build above a certain height in the airspace above their building.  Court held that there was no taking because the developer could still build up to a certain height (if building style was approved) or developer could sell the TDR’s

b. TDR – transferable development rights

i. cities get something for nothing by over-regulating entire city as a whole then selling off TDRs as a way to get parks, etc without having to pay for them; Heller says something about TDRs just kind of push takings around, but maybe that is OK because it spreads the burden around rather than imposing burden on just one person

ii. under TDRs, then why not just provide TDRs up until point where they don’t go too far; so if you provide TDRs up to 25 from 5 then what do you do with this 20?  So why would government ever pay you up to 100 when it can just pay you the 20; so if TDRs are OK then eliminates meaning of just compensation as bringing you back  up to fair market value and only have to bring you back up to the minimum

viii. Remedies:  

1. Court can strike down statute so taking not allowed 

2. Court can award money damages for interim period during litigation

a.  “inverse condemnation”

i. a suit by a landowner seeking money damages for land use regulation

ii. government is liable for damages in interim period between when regulation is passed and court makes determination that regulation constitutes a taking.  First English Evangelical Lutheran Church.

1. But this only applies where regulation denies owner of all use of his property for at least a reasonably substantial time – doesn’t apply to normal delays like obtaining building permits, etc.

2. Court reasons by analogizing the taking to a lease (lease period = interim period)

3. Dissent by J. Stevens:  why should you make a distinction between a regulation that completely but temporarily impairs the use of the land (compensable) and a regulation that permanently reduces the use of the land (non-compensable, e.g. Euclid)?

4. Commentators fear that compensating for interim period may stifle promulgation of useful government regulations for fear of liability in case the regulation doesn’t pass muster.

ix. Summary of cases, Holmes v. Brandeis view:

1. Penn Coal - Holmes

2. Keystone - Brandeis

3. Penn central - Brandeis

4. First English - Holmes

5. Nolan - Holmes

x. Heller says that the entitlement and remedy should be considered separately to prevent problem above where if state uses “police power” then doesn’t have to pay but if uses ED then does have to pay.
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INTRODUCTION

1. underlying purpose of takings law

a. efficiency 

b. justice

2. sometimes compensation should be to different party than property owner

3. sometimes compensation should be paid by different party than government

I.  THE PURPOSES OF THE TAKINGS CLAUSE

Frank Michelman

Two purposes of takings law

Utility (later called “efficiency”)

allocate resources to maximize value

Fairness (later called “justice”)

distribute the costs and benefits in ways that satisfy some equitable principle of rightness

A. Deterrence – General and Specific

a. Efficiency = “deterrence”

i. Rationale

1. general deterrence - prevents government overreaching (Posner) which would lead some resources to be moved from higher to lower uses

2. specific deterrence - prevents exploitation of vulnerable groups

B. Distribution – Specific and General

a. Specific distribution:  the method of compensation that the courts use in takings cases now; they determine and distribute the amounts due in terms of each aggrieved claimant as an individual.

b. General distribution:  when Takings clause, rightly considered, calls for payment of deterrence damages by the government, but not for specific distribution of compensation to claimants as individuals.  Example is when the responsible government bureau could be required to pay deterrence damages into a special fund, or even into general revenues.

C. Interrelationships of Deterrence and Distribution

a. Deterrence and distribution are not always independent of one another

i. General deterrence (government overreaching)

1. government must compensate to test the programs cost versus benefits

2. regulation causes demoralization which is a cost that has to be accounted for

ii. Specific deterrence (exploitation of vulnerable groups)

1. politicians might support government projects that benefit the privileged – even if there is a net loss

b. 4 configurations of taking/compensation

i. no taking/no compensation (box 1) – ordinary regulation (small losses on small number of people – except Loretta cable tv case where there was a permanent “physical invasion”))

ii. taking/compensation (box 4) – ordinary taking

iii. taking/no compensation (box 2) 

1. “compensation” refers to compensating individuals (specific distribution)

2. small losses on large number or people

3. used where might have low efficiency because of high transaction costs due to large number of claimants with each having small claim

iv. no taking/compensation (box 3)

1. “there are occasions when justice calls for specific distributions to aggrieved parties, even though there is no taking”

	
	
	Should there be payment by the government?

	
	
	No
	Yes

	Should there be specific distribution to claimaints?
	No
	Box 1 – (Ordinary Regulation) efficiency and justice don’t conflict

No Taking/No compensation to individuals; idea is small losses on small number of people (but Euclid and Penn coal court found no taking and had large losses on small number of people-question fairness)


	Box 2 – transaction costs outweigh individual losses but aggregate loss is large; don’t compensate individual because it is inefficient but force government to pay (into a general fund) to prevent overreaching

Taking/No compensation to individuals but government pays to a general fund

(if large number of parties and high transaction costs – example is Indian Land Consolidation Act where have numerous plaintiffs with small claims against gov. for taking)

	
	Yes
	Box 3 – transaction costs low, loss to individual is high, payment based on fairness to individual-heller says this box best handled by the legislature

No taking/Compensation to individuals; compensation based on fairness; cases that might fall into this category:  hadacheck/miller

(hadacheck-brick factory, miller-cedar trees); payment to come from fund created by Box 2 payments, not from “government” because nuisances are inefficient (reduce value of neighboring land) and therefore government is not overreaching by shutting them down
	Box 4 – (Ordinary Taking) efficiency and justice don’t conflict

Taking/Compensation to individuals




II.  A CLASSIC EXAMPLE OF CROSS PURPOSES

A. Michelman view

a. Develops utilitarian (efficiency) compensation rule and considers an alternative view based on fairness

b. “Efficiency gains” of a government program:  excess benefits produced by the program over losses inflicted by it.

c. M says further accounting needed by taking into account: 

i. Demoralization costs

ii. Settlement costs

d. M doesn’t consider general deterrence (government making payment into a fund)

B. Fischel

a. Agrees with Heller that compelling compensation in the case of a wasteful program would discourage a budget conscious government from doing it

i. But only considers specific deterrence

III.  THE VIRTUES OF UNCOUPLING

 (Problems with) Conventional analysis

a. Holmes opinion in Penn Coal

i. When diminution reaches a certain point then there must be an exercise of eminent domain and compensation

1. corollary is that small diminutions don’t require compensation

ii. unsolved questions:

1. diminution of what?

2. what is threshold of “a certain magnitude”?

A. Box 2:  Taking/No Compensation

a. Usually provide for deterrence by way of general distribution (payment into a general fund but not to the individual)

b. Taking, but No specific distribution

i. General distribution might make sense

1. reduces settlement/transaction costs since don’t have to deal with large numbers of parties

2. makes government take into account the losses they impose

ii. Example is Indian Land Consolidation Act

1. Supreme Court said was an unconstitutional taking

c. Taking, but no distribution at all

i. Courts treat a small but significant number of box 1 cases (ordinary regulation) as box 4 cases (ordinary takings); example is physical invasion of small space (Loretto case).

ii. Contrast with Penn coal and Euclid where large losses imposed on small numbers of parties and government doesn’t have to pay

1. court counter-argument (Heller thinks is weak) is that owner’s right to exclude deserves special regard

a. Heller says he thinks most would rather be compensated for a large loss based on non-physical invasion then a small loss based on physical invasion

B. Box 3:  No taking/compensation

a. Conventional approach doesn’t allow for this

b. Cases where justice calls for compensation even where efficiency does not

i. Hadacheck case

1. usually it is efficient to shut down a nuisance but not always fair (similar for Miller case and cedar trees) – [so compensate apple growers and no taking for cedar trees?]

ii. Just case

1. wanted to develop wetlands on their property; neighbors had already done so but now regulations prevented the Justs from doing so on their property; Heller says they should not have to bear the whole loss since neighbors were able to do so [let Justs build out of fairness but compensate the others in the development]

c. Box 3 cases best handled by legislature

IV.  THE PHILLIPS CASE

Issue raised is “what is private property?”  Previously checking accounts by lawyers for clients get no interest, but congress passed a statute allowing interest if the interest went to charity.  Some states made it mandatory to participate (if your lawyer opened a checking account for you the account had to bear interest and the interest had to go to charity).  Texas had an “interest follows the principal” maxim and plaintiffs challenged the mandatory rule.

A. The Court’s Approaches

a. Majority:  followed approach called “contextual severance” – considered the meaning of the phrase “private property” in isolation from “taken” and “just compensation” in the Takings Clause.

i. Defenses for this reasoning:

1. constitution thought to protect rights rather than create rights

2. the rights themselves are determined by reference to “existing rules or understandings that stem from an independent source such as state law.”

b. Dissent:  clients would never have received net interest in any event thanks to the federal and state regulatory provisions underlying the act allowing for the pooling of the money

c. Both majority and dissenters acknowledged that while the Texas IOLTA program might have “taken” something that was “private property,” it did not follow that “just compensation” was necessarily due.

i. All nine justices seemed to recognize a possible pairing of taking/no compensation (box 2)

1. but probably they thought it was a taking but measure of damages was 0

B. Phillips under 4 boxes approach

a. Reasoning:

i. Large numbers of people and small losses for each one – so no specific distribution required by fairness or to ease any demoralization concerns, also would be high settlement costs

ii. If aggregate sum becomes large then should use general deterrent

1. no case for general deterrent in Phillips because the government creates the value and comes at no expense to the property owners

iii. Might use specific deterrent if suspicious that politically vulnerable groups are being exploited

C. There is no “C” in the article

D. Deterrence and Distribution in Phillips

a. Deterrence argument:

i. Inefficiency or oppression severe enough so that government should pay?

1. general deterrence – no, degree of harm is easy to ascertain and is trivial per capita and in the aggregate

2. specific deterrence – same as above and this group doesn’t seem politically vulnerable

3. unlikely to have collateral consequences like underuse of the legal system

b. fairness argument:

i. denial of client voice is the problem, not monetary losses

1. IOLTA programs do not seem to be a more oppressive means of raising funds than a straight tax on clients or other consumers of legal services would be so unnecessary to give clients a voice through a general deterrence fund which the clients could then vote on (should it be used to support legal services for poor or rich, etc.).

V.  DEMOLISHING AND REBUILDING THE TAKINGS CLAUSE:  SOME CONCLUDING REMARKS
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