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I.
COURSE OVERVIEW

A. Meta Questions

1. Expansion of international law. The end of the Cold War coincides with the remarkable increase in the pace of globalization. International law now covers many fields formerly thought of as the domain of states.

· Traditional view of international law. Traditionally, international law was thought of as governing the relations of states in their conduct as against other states. In the past states were the exclusive subjects of international law. The rights, duties and obligations of international law applied only to states. The core normative feature of this traditional system was state sovereignty.

a. Two aspects of sovereignty under traditional international law:

(1) Internal sovereignty. Activities and persons within the territory of the state were the business solely of that state. A state could have any kind of economic and political system that it chose. Also, there were no limits on how a state could treat its own population.

(2) External sovereignty. International law limited how a state behaved externally. A state could do what it wanted only within the boundaries set by international law.

b. State consent. One of the ideas of state sovereignty was state consent – a state could not be bound by any norms of international law unless it agreed to be bound.

· Changes in view of international law.

a. Expansion in subjects of international law. States today are no longer considered the sole subjects of international law. Now we have a lot of subjects – intergovernmental organizations (i.e. the UN, WTO, International Criminal Court), NGO’s, MNC’s, individuals, etc.

b. Human rights law.

(1) Traditional system. Traditionally, international law only protected individuals by providing states the right not to have other states “deny justice” to their foreign nationals. The individual didn’t have a claim against the country that violates his rights. The violation was not a violation of the individual’s rights, but rather a violation of the state’s rights to have its citizens treated a certain way by other countries. This idea has been profoundly challenged by the development of human rights law.

(2) Development of human rights law. Human rights law recognizes that people do have rights in international law and in that way may be treated as subjects of international law. It also challenged the fundamental idea of internal sovereignty, that a state could treat its population any way it wished.

c. Principle of sovereignty under heavy criticism. Globalization makes it increasingly difficult for states to regulate in areas where they once regulated exclusively. For example, states can’t protect the ozone layer without international cooperation. International legal regimes are created to deal with these problems.

2. Whether international law really counts as law. We can contrast the domestic legal system with the international legal system. In the domestic system, we know that others will generally abide by the law because it will be enforced by the state. But in international law, this isn’t the case. If a state can’t rely on other states to follow international law, it may have no reason to follow the law unless it’s in the state’s short-term interests.

· Two other ways to frame this challenge:

a. Jurisprudential framing. John Austin said that a law is a command of a sovereign to a subject, backed up by the threat of a sanction. The sanction was the crucial feature that made it law. That immediately led to Austin’s conclusion that there is no international law. There was no sovereign over sovereign states, nobody to enforce international law when it’s violated.

(1) Developments in positivism. Positivism has developed since Austin, and in its more contemporary versions Austin’s definition of the law has been widely abandoned.

b. Realist political science approach. Realists say that international society is a Hobbesian state of nature. States are fundamentally insecure, and no rational state can rely on another state to abide by norms of international law and morality. Any rational state will instead pursue its own interests.

(1) Power and interests. The behavior of states can be bound by two variables, power and interests. States will follow their interests as long as their power allows them, and will follow international law only when it is in their interests or when somebody else’s power makes them.

(2) Security dilemma. States can’t rely on other states to follow international law. As a state, you are insecure about what other states will do, which forces you to behave in a way that you might not otherwise behave – pursuing your own interests. Thus you cause other states not to trust you, creating a vicious circle.

· The way states behave. One author wrote that most states do obey international law most of the time, regardless of what the Realists say. But the Realist will argue that there must be a reason why they behave that way. Is it anything more than their self-interest? International relations scholars and theorists have come up with increasingly complex answers to this question.

· The answer: Most states obey international law most of the time, but it would be a mistake to think of international and domestic law as the same. International law is inevitably more political than domestic law.

II. THE UNITED NATIONS

A. Historical Context of the Creation of the United Nations

1. Post World War II creation.

· UN was created after WWII to formalize and continue the Alliance, and to promote international peace and security.

· Prior examples of establishing international body to resolve conflicts:

a. Concert of Europe after the Vienna Congress. Great powers would meet periodically to discuss international problems and were principally concerned with maintaining the balance of power. It lasted essentially until WWI, though its inadequacies were apparent by then.

b. Hague agreements. 1899, 1905, and 1907 Hague agreements attempted to create conflict-resolution and arbitration mechanisms to prevent war. Fairly limited success.

c. League of Nations. US didn’t join. Germany didn’t join until mid-1920s. USSR was admitted briefly, then kicked out. It was unable to deal with the Japanese invasion of Manchuria, and Italy’s invasion of Ethiopia essentially made it politically dead even before the Third Reich. Critiques of the covenant of the League of Nations:

(1) Strength: Seen as too strong and too weak.

(2) Defense pact: Article 10 set all boundaries in stone and every member took on a legal commitment to help any other member defend its boundaries.

(3) Lack of power. Despite the defense pact, the Covenant gave the League no power to do anything to enforce its decisions.

(4) Decision-making structure. Complex decision-making structure.

d. Kellogg-Briand Pact (Pact of Paris). Made aggressive wars illegal.

B. UN Charter

1. History. 1944 talks led to initial draft. It was a Great Powers agreement. Only then were the other countries invited to San Francisco to “draft” and enter into an agreement. At San Francisco the Great Powers’ version was largely unchanged. Small and medium powers tried to get rid of the veto by permanent members of the Security Council, but failed.

2. Is the Charter a constitution?
· Constitutions have the follow characteristics:

a. Structure and organize governments and define rights.

b. Create institutions.

c. Distribute and limit powers.

d. Specify how laws will be adopted.

e. Specify how the institutions will be reproduced (e.g., elections).

f. Define rights and responsibilities of citizens.

· Institutions created by the UN Charter: General Assembly; Security Council; ICJ; Secretariat, headed by Secretary-General; Economic and Social Council; Trusteeship Council.

3. General Assembly.

· Each state has one vote.

· It cannot make laws. It has recommendatory powers. Its resolutions are non-binding.

· Elects temporary members of the Security Council.

· Elects Secretary-General on “recommendation” of the Security Council.

· Admits member states.

· Approves the budget and “apportions” contributions. (No state can be required to pay more than 25% of its GDP.) Such apportioning has the power of an international legal responsibility, though many states are in arrears.

· “Important” questions require 2/3 majority; others require a simple majority.

· Matters it can consider are described in Arts. 10–14:

a. Any question or matter within the scope of the present charter (Art. 10).

b. Encouraging progressive development of international law and its codification (Art. 13). International Law Commission does this, producing codification treaties, etc.

4. Security Council.

· Composition.
a. Currently has 15 members, five of them permanent (US, Russia, Great Britain, France, China).

(1) Historical reasons for permanent members. The Great Powers got permanent seats. It was assumed that France would be reborn a Great Power. FDR insisted that China was a sleeping giant.

(2) Charter specifies permanent members by name.

(A) Interesting question: Why did Russia get the USSR’s seat, given that the Charter specifies the USSR? It happened by quiet agreement among the CIS (without any apparent authority), and there was no further discussion.

(3) Ten non-permanent members are elected by the General Assembly for two-year terms. There is a fairly rigid geographical distribution. The world is divided into regions and the members of General Assembly agree to elect a set number from certain regions.

(4) Non-aligned vetoes. Although any permanent members can veto a resolution, they can’t get resolutions through on their own. If seven “Southern” countries are unified, they can block the adoption of Security Council resolutions.

· Veto power. It takes 9 votes to pass a resolution. On substantive questions, all 5 permanent members must concur, hence the veto power.

a. Abstention. In practice, abstention is not considered a “no” vote, though this practice is not well supported by the language of the charter. This came about when in 1950 Nationalist China retained the Chinese seat. The USSR walked out in protest. Coincidentally, the USSR walked out at the beginning of the Korean War. When the resolution authorizing UN operations in Korea came up, the USSR was absent to veto it. This set the precedent for abstentions not indicating a use of the veto power.

· Powers of the Security Council.

a. To maintain and preserve international peace and security.

b. Its powers are essentially executive, legislative, and judicial.

c. Resolutions under Chapter VI (Pacific Settlement of Disputes) are recommendatory.

d. Resolutions under Chapter VII (Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression) are binding obligations on member states. They are akin to legislation.

5. Chapter VII of the UN Charter. The core founders’ conception of how the UN would preserve international peace and security.

· Article 39.

a. The provision that defines the scope of the authority of the Security Council.

b. Like the Commerce Clause, it was originally narrowly interpreted but now is the source of greatly expanded powers.

c. The Security Council determines when Chapter VII powers kick in (a quasi-judicial power).

· Article 41. Measures not involving force.

· Article 42. Use of force.

· Article 43.

a. Supposed to create commitment of troops under UN Command. Art. 43 says there must be “special agreements” about the use of force, primarily with the permanent members. They would enter into an agreement with the Security Council specifying a certain number of infantry, warplanes, military ships and rights of passage of UN forces. Those forces would be UN forces – not a UN army as such, but the UN could call on member states to commit these forces. There would also be a Military Staff Committee in charge of the forces.

b. Article 43 agreements never completed. The Cold War began soon after the end of World War II, and the Soviet Union perceived the idea of an Art. 43 army as potentially hostile.

c. Art. 43 as dead letter. In the charter, Art. 43 is an obligation, not written in permissive terms. But it has been, since the very first days, a dead letter.

d. Security Council’s ineffectiveness prompted “United for Peace” resolution. The “United for Peace” resolution passed, which was meant to shift responsibility to the General Assembly. This resolution led to the UN practice of peacekeeping. Peacekeeping early on meant very lightly armed forces who weren’t there to enforce peace, but to act as a tripwire and separate contending forces. Very different concept then.

e. Cold War hampered UN’s role in maintaining international peace. During most of the Cold War, the UN had very little role in the maintenance of international peace and security – nothing like what had been anticipated in Chapter VII. The UN became mainly associated with development work, promotion of human rights and medical work in poor countries.

(1) This changed dramatically with the end of the Cold War and the invasion of Kuwait by Iraq.

6. International Court of Justice. Every state which becomes a member of the UN also becomes a party to the International Court of Justice.

7. Article 1.

· First purpose, clearly conceived as the fundamental purpose of the creation of the UN: “To maintain international peace and security, and to that end: to take effective collective measure for the prevention and removal of threats to the peace, and for the suppression of acts of aggression.” The Great Powers would have principal responsibility for maintaining peace, given the military requirements.

· Second purpose, “to develop friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples, and to take other appropriate measures to strengthen universal peace.” The Security Council was not given authority over those areas. Rather, those are the tasks of the General Assembly and the Economic and Social Council (ECOSOC). The idea that the UN would promote economic development or respect for human rights was seen as functional in promoting international peace.

8. “Rights” of Member States—Article 2.

· Art. 2(1). Sovereign equality. This affirms the principle of sovereignty as a basic element in international law.
a. Note that this is limited by the powers delegated to the Security Council – Article 2(2).
· Art. 2(3). Obligation to settle disputes peacefully.

· Art. 2(4). No use of force. The most basic core of the Charter.

a. Exceptions: Self-defense (Article 51) and Chapter VII.

9. Art. 2(7). Nonintervention in essentially domestic matters (“internal affairs”). A sort of federalism provision.

a. Exception: It doesn’t preclude actions by the Security Council when the Security Council acts under Chapter VII, which deals with threats to international peace and security.

10. Secretary-General – provided for in Chapter XV. The Secretary-General is the chief bureaucrat of the UN system. It would be wrong to think of the Secretary-General as the president or prime minister of the UN, because he is more subordinate to the Security Council than an executive officer. He is something between an executive officer and a bureaucrat with the responsibility for carrying out orders.

11. Amendments to the charter. To avoid the danger of small states amending the charter to get rid of veto power by permanent members of the Security Council, the Great Powers enacted Arts. 108 and 109.

· Safeguards against change:

a. Veto over amendments. Art. 108 provides that the veto power also applies to amendments to the charter. As a result, the charter is very difficult to change and has only been amended a few times.

b. Two-thirds majority needed. Art. 108 says amendments shall come into force when they’ve been adopted by two-thirds of the members of the General Assembly, as well as all the permanent members of the Security Council.

· Number of Security Council members has been amended. The original charter only provided for eleven members, and the permanent members agreed to increase it to fifteen. There are discussions underway now to change permanent members, enlarge the number of members, etc.

C. Gulf War

1. UN vision undermined by Cold War.

a. Differences between US and USSR. The Security Council became blocked because of differences between the US and USSR, through the mechanism of the veto power.

b. Only two cases of Security Council adopting resolutions under Chapter VII during the Cold War. The Security Council adopted resolutions under Chapter VII in the cases of Rhodesia and South Africa.

(1) Rhodesia. In the 1960s, the white minority in Rhodesia declared independence from Britain and the Security Council imposed sanctions.

(2) South Africa. In the 1970s, the Security Council imposed an arms embargo on South Africa.

2. Re-emergence of the UN vision.

a. Gorbachev comes to power. Gorbachev came to power in the USSR in 1985, signaling the beginning of the end of the Cold War. There were some initial responses to the war between Iran and Iraq, and the Secretary-General arranged a peaceful settlement of that war. By August 1990, the world situation had changed dramatically. The Cold War was essentially over.

b. Iraq’s invasion of Kuwait. In August 1990, Iraq invaded and declared that it is going to annex Kuwait. The subject of the UN’s role in the Gulf War sis an interesting illustration of the possibilities and limits of international law in resolving international disputes.

3. Security Council’s response to the invasion.

a. Resolution 660. Immediately after the invasion, the Security Council passed a resolution finding that there was a breach of international peace and security, thus providing jurisdiction for the invasion under Chapter VII. It demanded that Iraq withdraw immediately from Kuwaiti territories and negotiate a peaceful settlement of the dispute.

b. Resolution 661, declaring sanctions. Next, they provided for sanctions against Iraq and Kuwait (because Iraq purported to control Kuwait) – no exports, no flights (except humanitarian flights), freezing the assets of Iraq and Kuwait abroad.

c. Resolution 662. Declared the annexation null and void legally.

d. Resolution 665, allowing members to enforce the sanctions. The Security Council allowed members to use “all necessary” means to ensure that the terms of the embargo were complied with – i.e. naval power. Iraq was completely cut off from the rest of the world at this point.

e. Resolution 678, authorizing use of force. At the end of November, the Security Council passed Resolution 678, saying that those member states siding with Kuwait could use “all necessary means” to liberate Kuwait and restore international peace and security to the region. They provided a caveat that it couldn’t begin until January 15, 1991. Until then, the UN would allow the sanctions to work.

4. US response to the invasion.

a. Troop buildup. There was a concern that Iraq would invade Saudi Arabia, so the US sent troops to Saudi Arabia. By November, half a million troops were sitting in Saudi Arabia poised to attack Iraq and Kuwait. While the Security Council was following a course of sanctions, some member states were building up a military force with the capacity to push Iraq out.

b. Debate about use of force. There was a debate about whether force should be used, or whether the sanctions should be given more time to succeed. Some countries, particularly the US, argued that the sanctions would be ineffective, and the only solution was military.

5. Legal authority for the Gulf War. Schacter argues for the validity of the legal authority under which the Gulf War was carried out:

a. Article 51 – right of individual or collective self-defense. There was no effort to say that the military buildup in Saudi Arabia was UN forces. Schacter says it didn’t look like a UN operation, so it must have been an Article 51 operation. The argument for permitting it is that countries have the right to individual or collective self-defense, and this is a form of collective self-defense.

(1) Reasons that this was an Art. 51 action rather than a UN action.

· No UN command. Schacter argues that if this was a UN action, you would expect to see UN command of the forces, which does not exist here. The UN doesn’t appear on the ground, as opposed to the action in Korea where they were carrying a UN flag, wearing blue helmets, and supposedly under command of the UN.

· Very broad mandate. Another piece of evidence may be that the mandate they were given was very broad. If they’d been acting under Chapter VII, the mandate may have been more specific.

(2) Requirements for collective self-defense. First, an armed attack must occur. Second, the country that was attacked must ask for help. Third, there is only a right of self-defense until the Security Council “has taken the measures necessary to maintain international peace and security.”

(3) Benefits of self-defense. There is the legal benefit of giving the operation external legitimacy. For example, it allowed King Hussain of Jordan to authorize flight over his airspace by the coalition fighting Iraq.

(4) Last clause means that the Security Council can abrogate a country’s right of self-defense. Even in cases where a country is invaded, the Security Council has the authority to say that it cannot defend itself under Article 51. Even though there’s a right of self-defense, the Security Council has a superior right. One rationale for the “until” clause is to let states respond immediately because the Security Council isn’t going to act fast enough.

b. Article 42.

(1) Text. Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.

(2) Article 42 complication. Article 43 negotiations were never completed. Article 42 seems to be tied to Article 43.

· Intention of drafters. This was the understanding of the drafters.

· Article 106. Article 106 (the so-called “transitional article”) says “pending the coming into force of such special agreements referred to in Article 43…” The Charter seems to contemplate that action under Article 42 is pursuant to the forces under Article 43.

(3) Schacter’s “lesser included power” argument. If the UN could establish an army under UN command, it has the lesser power of authorizing these countries to use their own troops in response to aggression.

· Response: Accountability. If this is an Article 42 action, it is like the UN delegating authority to member states. The UN is out of the picture once authority is delegated, and has no control on how the war is carried out.

c. UN peacekeeping post-Gulf War. UN peacekeeping operations since the Gulf War (such as East Timor, Haiti, Somalia) were all intrastate conflicts and not interstate. Kahn notes that the invasion of Kuwait by Iraq represents somewhat of a calamity for international law. Iraq felt that it could just march into Kuwait and annex it.

(1) Few interstate wars. Since the Gulf War, there have been very few interstate wars, but a large number of internal humanitarian catastrophes.

(2) UN resolutions dealing with internal conflicts. When the Security Council passes a resolution saying member states are authorized to use all necessary means to solve an intrastate conflict, the Article 51 argument doesn’t stand – you need a member state to be under attack to give rise to the self-defense justification.

6. Abrogating the right to self-defense. What if the Security Council had adopted a resolution prohibiting collective self-defense because pursuit of economic sanctions was more effective, or because use of force could cause destabilizing war in the Middle East?

· If the conduct risks a huge regional conflagration, Art. 39 can be invoked, which allows the Security Council to “determine the existence of any threat to the peace, breach of the peace, or act of aggression and … make recommendations,” as well as deciding what measures shall be taken in accordance with Articles 41 and 42.

· Art. 51 can also be invoked, in that it allows the Security Council to take “such action as it deems necessary in order to maintain or restore international peace and security.” Once it has taken action it deems necessary, that abrogates a country’s right to self-defense. Article 51 references back to Article 39 – just because a country is engaged in self-defense doesn’t mean that the Security Council can’t determine that what it’s doing is a threat to the peace, and ask it to stop.

· In practice. In practice they could not have passed that resolution because the US, British and French were involved on the other side and could have exercised a veto.

· “Until” clause was key legal question. The legal question at the core of the Iraq dispute was three possible ways of reading the “until” clause:

(1) As soon as the Security Council passes a resolution on Iraq, it automatically cuts off the right of self-defense except as the Security Council authorizes it. Schacter dismissed that idea as facially absurd. It would most likely violate the charter if the Security Council automatically cuts off the right of self-defense upon taking any action. Indeed, nobody takes this view.

(2) The British/American view. Until the Security Council limits the right, a state can engage in self-defense as it pleases.

(3) The“effective measures” view. It’s not enough for the Security Council to pass any resolution. When it passes resolutions to take effective means, then the right of self-defense is cut off unless the Security Council says otherwise.

· Debate surrounding the “until” clause in the Gulf War. Those opposed to military action argued that the Security Council was doing exactly what it thought was necessary with economic sanctions.

a. Provision reaffirming Kuwait’s right to self-defense. There is a provision in Resolution 661 specifically reaffirming Kuwait’s inherent right to self-defense. Schacter points out that they must not have thought they were cutting off the right to self-defense by imposing sanctions if they at the same time asserted the right to self-defense.

· Burden should be on those who advocate abrogating the right to self-defense.

a. Veto. Any of the five permanent members of the Security Council can veto a resolution precluding the right to self-defense. Thus, it could make it impossible to adopt that resolution.

(1) When the initial resolution affirms the right of collective self-defense, permanent member is able to use it and veto any subsequent resolution cutting off the right to self-defense.

(2) On the other hand, if it were the other way, a resolution allowing self-defense would require all five permanent members to favor it.

b. Right to self-defense provided in the UN charter

c. Goes to a state’s existential security

· Political support. If the actor wants both the right to self-defense and political support, the actor can use:

a. Carrots. It can offer carrots to each of the members of the Security Council, like financial aid and World Bank loans.

b. Sticks. The actor can say that the Security Council can either pass a resolution authorizing this action and be a partner, or else it can refuse to pass a resolution – in which case we’ll do it anyway and you’ll look just as irrelevant as you’ve looked for the past 40 years.

7. Subsequent developments.

· Fears of Security Council’s reemergence. With the Gulf War, everyone thought that the Security Council had awoken from its 45-year slumber. Developing countries wondered if they had created a tool for world domination by the five permanent members:

a. Transparency. Decisions are made in secret and the public debates are basically canned.

b. Resolution 688. Immediately after the Gulf War, Resolution 688 protected the Kurds in the northern part of Iraq that were being systematically attacked.

· Consequences of Resolution 688.

a. Set precedent for other interventions in internal conflicts. This represented the beginning of a number of actions that dealt with intrastate violence, such as Somalia, Bosnia, Haiti, and Sierra Leone. The basis for all of these actions was that they posed a threat to international peace and security under Article 39. A combination of expansion of powers under Article 39 and expansion of Article 42 and the basic structure of the United Nations raised these fears about what would happen with the Security Council in the future.

b. Sovereignty concerns. There were questions about sovereignty and the principle of non-intervention.

(1) Article 2(7). Article  2(7) says the UN shall not interfere in the domestic affairs of states. It doesn’t apply where the Security Council is acting under Chapter VII. If you think that Resolutions 678 and 688 put it under Article VII, technically the intervention doesn’t violate Article 2(7) of the Charter.

c. Article 42½ model. Almost exclusively after the Gulf War the Security Council has interested itself in purely internal matters. Those interventions have generally followed the Article 42½ model. The only real exception was Somalia, where there was a real effort to have the Secretary-General create a UN command of the forces. However, Somalia is generally seen as a failure, and it hasn’t been tried again.

d. No-fly zone. Bush attempted to incite the Shiites and Kurds in Iraq to attack Saddam’s regime after the Gulf War. They did and Saddam began to slaughter them. The Security Council wouldn’t authorize an intervention on the Kurds’ behalf, so instead the US established a no-fly zone as a buffer for the Kurds. They based this on Resolution 688, saying that Iraq’s mistreatment of the Kurds was a threat to international security due to the massive refugee flow into Iran and Turkey.

(1) Future interventions had less “international security” justification. In Somalia, they also pointed to refugees, but it became a thinner and thinner excuse, and now very few states would object on these grounds. China is still very uncomfortable with the legality of interpreting Article 39 in this very expansive way, but it’s come to be accepted that the Security Council can act when there are very few international effects.

· Reverse veto. One issue that emerged after the Gulf War is the problem of the reverse veto. This is shown in the economic sanctions in Resolution 661. When the Gulf War was over, Resolution 661 was still in effect notwithstanding the fact that Iraq lost the war and there was a peace treaty of sorts. They could be brought to an end legally by a Security Council resolution. The procedural problem is that the sanctions will stay in effect as long as one of the five permanent members vetoes a resolution to overturn them.

a. Conditions. One way around the reverse veto is to provide conditions of some kind – i.e. once Iraq withdraws its troops from Kuwait, the sanctions will end. However, they may not have been so sure about that from a policy perspective – for example, Iraq may still be threatening Saudi Arabia.

· Resolution 678. There is not a limit on the authorization of force in Resolution 678. The resolution calls on the US and Britain to “restore international peace and security in the area.” When they bomb Iraq ten years after the end of the war, they point to Resolution 678, saying that Iraq is still threatening international peace and security. Responses to this argument:

a. Iraq too weak to threaten international peace.

b. Resolution 686 abrogates Resolution 678.

c. Policy argument. Resolution 678 is in effect until the suspension of the war against Iraq. Otherwise it’s basically open season on Iraq. Iran or anybody else could say that Iraq is threatening international peace, and bomb them if there is a dispute.

· Resolution 687. Resolution 687 ended the war. It did a large number of things, many of them previously considered to be huge intrusions on the sovereignty of a state. For example, it required Iraq to agree to an internationally recognized boundary, and to pay huge amounts of compensation for damages caused by the war.

a. Internal monitoring of Iraqi weapons of mass destruction. The most controversial part of Resolution 687 was the internal monitoring of Iraqi weapons of mass destruction. Resolution 687 forced Iraq to undergo a very intrusive inspection and verification regime. Iraq will cooperate for a while, stop cooperating, then the US will bomb and they will go through a round of negotiations.

· Libya sanctions. With Libya, the Security Council imposed Article 41 sanctions until Libya would extradite suspected terrorists. Normally a state doesn’t have to extradite absent an extradition treaty. However, the Security Council found a threat to international peace through Libya’s sponsorship of terrorism.

8. Calls for reform of the UN Charter. Many LDC’s thought that the Security Council was dominated by the permanent members, particularly the US. A lot of proposals have been made to deal with the Security Council – i.e. add new permanent members (regional powers from the Third World), create three categories (permanent members with and without veto powers, and non-permanent members), get rid of the veto. All of this has come to naught.

· Difficult to reform the Charter. There is a 2/3 supermajority requirement for Charter reform, and permanent members have veto power over amendments.

· Urgency dissipated. The urgency about Charter reform has become less urgent because it is difficult for the Security Council to make effective policy. Since the Gulf War, the Security Council has been incapable of responding to crises like Rwanda and Kosovo. Now people say that talk of Charter reform just contributes to the ineffectiveness of the Security Council. It seems to be built into the Charter that there is a dialectic between the Security Council being ineffective and blocked by the veto on the one hand, and on the other hand when it dos act members fear that they have created an 800-pound gorilla that they’re unable to control.

· ICJ judicial review. Some people advocate ICJ judicial review of the Security Council as a means of reducing Western domination.

III.
PHILOSOPHICAL UNDERPINNINGS OF INTERNATIONAL LAW

1. Henkin, How Nations Behave.

· Answers the argument that international law isn’t really law. Henkin points out that law is not only cases where forbidden action occurs, but identifies all the myriad ways in which international law plays a role in shaping the way that states behave. He says that states, if you observe their conduct across these different dimensions of international interaction, almost always abide by international law.

2. Reasons that states comply with international law.

· Short-term interest. Henkin does reference the idea that states may behave in accordance with international law because it may be in their short-term interest.

a. Problem of sanctions. People abide by law when it’s in their rational self-interest, and not when it isn’t. Some scholars argue that the reason for the failure of international law is the lack of an international executive to enforce the law. Sanctions need to be strong enough to discourage actors.

· Fear of other states not complying with international law. States worry that if they don’t comply with international law, other states will not comply with international law in relation to them.

· Process of internalization. Some scholars have proposed that following international law has to do with the character of the nation itself – whether the state is democratic or authoritarian. Democratic states have value systems with respect for rule of law. This translates on the international level to democratic states being inclined as a matter of their own identity to obey the law.

a. Democratic peace hypothesis. It’s alleged that this is supported by the democratic peace hypothesis –studies demonstrate that very rarely has a democratic state fought a war against another democratic state. This is supposed to be a reflection of the way state policies are determined by the political structure of society.

b. US counter-example. The US, despite being a liberal democracy, tends to violate international law. Responses to this counter-example:

(1) Breaks law when dealing with non-democratic countries. The argument is that liberal democracies will respect international law when dealing with each other.

(2) Different because of superpower status. Perhaps a superpower has less concerns about reciprocity. Thus, it’s routine to see the hegemon violating international law.

IV.
SOURCES OF INTERNATIONAL LAW

A. Generally

1. Sources of international law. They are laid out in Article 38 of the Statute of the International Court of Justice.

a. Treaties.

b. Customary international law. Treaties and customary international law are the two primary sources of international law.

c. General principles of law. See also Restatement §102 (mentioning “general principles common to the major legal systems of the world”).

d. Judicial decisions and the teaching of the most highly qualified publicists of the various nations, as a subsidiary means for the determination of the rules of law.

(1) Really not a separate category, because it is only a subsidiary means for determining what constitutes a customary international law principle. It is basically persuasive authority.

(2) Publicists. Publicists are scholars who write treatises on international law. Just because a scholar writes a good book on international law doesn’t make it international law, although it can be persuasive authority.

2. Voluntarism and positivism.

· Concepts of consent. A state can’t be bound except by a norm to which it has given its consent. Treaties are based on consent in an obvious sense. Customary international law is, according to this view, based on an idea of tacit consent. But general principles of law don’t have this character. General principles of law are a minor source of international law that seem to exist in all legal systems in some form, and therefore seem justified to incorporate for purposes of resolving a particular dispute.

· Argument that treaties aren’t really a separate source of international law. The argument is that they’re only binding because of customary international law in the first place. There’s nothing inherent in the agreement that makes what is agreed to binding on them. Some people say that it a principle of customary international law – the principle of pacta sunt servanda, that pacts should be upheld.

· States don’t argue about the binding nature of customary international law. Why?

a. Brierly argues that part of the definition of being a state is that you are bound by customary international law. It’s a starting point for it to be anything other than chaos. However, this argument is infinitely regressive.

B. Treaties

1. Binding vs. non-binding agreements. In non-binding agreements, the parties make clear that they don’t intend to be bound by all the obligations created.

· Advantages of non-binding agreements:

a. Don’t have to go through the ratification process. The executive branch is generally responsible for conducting foreign affairs, but when it enters binding international agreements, it needs to get legislative approval – which can be difficult in terms of time and political capital.

b. Test the practical implications of compliance before making it law (tip-toeing into a binding agreement).

c. Political spin:

(1) Internationally. Helps to get other international actors on board.

(2) Domestically.

d. Improve image of a state – i.e. Helsinki Accords. The Soviet Union used the Accords to improve its international human rights image.

· Often politically binding. They are often politically binding even if they don’t have legal force. Expectations are built up that these agreements will be adhered to.

· Reasonable reliance. Schacter argues that it would be illegal to act inconsistently with a political commitment if other parties “reasonably relied” on the political commitment. He is speaking of the Helsinki Agreement, where the US and USSR agreed to comply with human rights standards in a non-binding way. Schacter says that when you enter into a non-binding agreement, you thereby are acknowledging that this is not in domestic jurisdiction.

a. You waive the complaint that the other state is acting illegally by complying. He also argues that a state can’t claim that the other state violates international law by following the guidelines – it has waived any claim that by complying, the other state is in violation of international law.

· Four treaties by way of example.

a. US/Japan FCN Treaty. It is a classic treaty with classic treaty obligations imposed on the states.

b. Economic Cooperation Agreement. There are some binding obligations. It is a very general idea of economic cooperation without many hard obligations, but you can find some. For example, there is the requirement of a commission that must meet at specified frequencies.

c. 1986 Declaration of Trade Ministers. Right on the border. Diplomats often fudge around with very weasely language. What does it mean that they agree to “apply the following commitments”? Probably it is in the non-binding category.

(1) Interpretation of “commitments.” It could mean legal commitments, or it could mean political commitments – i.e. we intend to abide by it, but we don’t violate the law by not abiding by it.

d. Extension of SALT I. Shows how important non-binding agreements can be.

C. Vienna Convention

1. Background.

· Treaty on Treaties. It is called the Treaty on Treaties. Prior to the Vienna Convention there was no treaty about how treaties are interpreted and terminated. The Vienna Convention set forward in a treaty the relevant rules.

· US not a member. 

a. Codification vs. progressive development treaty. If it’s a codification treaty, the US will be bound by it regardless of whether it’s a party, because the principles are already customary international law. If it’s a progressive development treaty, the US won’t be bound by it because it hasn’t consented.

(1) Vienna Convention as codification. It’s not even a controversial claim that the Vienna Convention is largely a codification of pre-existing customary international law.

b. Article 46. This provision keeps the US out of the Vienna Convention.

(1) Article 46 provisions. Article 46 says a treaty is not illegitimate for lack of competence of representative unless:

(a) The violation is manifest
(b) The violation concerns a rule of fundamental importance
(2) Problems for US separation of powers. In the US, treaties are ratified by the president and must be upheld by 2/3 of the Senate. The Senate was worried that the president would go around and ratify on his own. Then when the Senate objected, the US would be bound anyway due to Article 46. It’s unlikely that the president would be found as manifestly not having authority.

(3) US didn’t ratify with a reservation. The Senate was willing to ratify with a reservation to Article 46, but the president was unwilling to do so.

2. Determining if various provisions of treaty are authoritative in US. The ILC materials are a rich source for what the states were talking about, as well as a record of the discussions in Vienna. You’ll find a lot about whether states thought a particular provision was a codification provision or whether they thought they were forging new law.

3. Definitions of “treaty.”
· International law definition. In customary international law, all agreements between states are considered treaties.

· US law definition. In US law, only those agreements concluded by the President with the approval of 2/3 of the Senate are considered treaties.

· Vienna Convention’s definition of treaty:

a. Agreement between states
(1) NGOs. The same rules generally apply when it isn’t between states, but involves NGO’s, due to the incorporation of the Vienna Convention into customary international law.

b. In written form
(1) Customary international law. Customary international law doesn’t limit it to written agreements – it also includes oral agreements.

c. Governed by international law
(1) Examples of agreements not governed by international law include a contract that is to be governed by New York law. The distinction is an agreement governed by international law vs. an agreement governed by the municipal law of a country.

(2) Determining whether it is governed by international law.

i. Agreement might say. If they specify, it will usually be the end of the question.

ii. Intent of the parties. If they don’t specify, can look to intent of parties through such factors as nature and subject matter of agreement. For example, the fact that it’s a purely commercial arrangement might be evidence of intent that it is to be governed by municipal law. If it’s the kind of subject matter that would normally be governed by international law, that is also evidence of intent.

(3) Some treaties deemed to be governed by international law regardless of intent. For example, an agreement ceding boundaries would be taken to be governed by international law regardless of whether they wanted it to be governed by the law of a state.

· No requirement of consideration in treaties. Law of treaties is different than American contract law because it does not require that there be consideration. International law sees as binding unilateral statements undertaking legal obligations – see the Legal Status of Eastern Greenland case.

4. Reservations. Covered by Articles 19 – 23.

· Definition, Article 2(d). “Reservation means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that state.”

· Bilateral treaties. If you have a bilateral treaty, and one state makes a reservation to the treaty, it is considered a counter-offer. The other side can accept or reject it.

· Multilateral treaties.

a. Traditional rule. All the other states had to accept it or else the reserving state couldn’t be a party to the treaty.

b. Development of rule. Human rights treaties began to change this practice. The ICJ ruled in a case surrounding the Genocide Conventions that human rights treaties are unique, because there is a goal of universal participation. If one state has some reservation, it is against the whole idea of the treaty to require all states to authorize it. Additionally, the idea of a contract doesn’t apply to human rights treaties – they are a framework for unilateral commitments about how states will treat their own nationals. On balance, there isn’t a lot of unfairness and it helps promote more universal participation.

· Article 20. Determining if a reservation is permissible:

a. Permissibility. Is it a permissible reservation?

(1) Treaty can prohibit the reservation.

(2) Treaty can implicitly rule out some reservations. By explicitly allowing some reservations, the treaty can disallow others.

(3) Is it incompatible with the object and purpose of the treaty? The reservation can’t be “incompatible with the object and purpose of the treaty.” If so, it would be invalid, even if another state accepted it. If it is one of those provisions from which states cannot derogate even in a time of emergency, then such a reservation is incompatible with acceptance of the treaty.

(4) What happens if a state makes an impermissible reservation? Two possibilities. First, that state is not a party to the treaty. Second, that state is a party but is bound by the provision to which it made a reservation. This is a difficult question.

b. Opposability. What happens if a party makes a permissible reservation? How do we know if they’re a party to the treaty?

(1) Other states’ acceptance. The other states can accept or reject the reservation. The treaty may say that no acceptance is necessary. If it’s through the UN or another multinational body, there is usually an organ that decides whether or not the reservation is acceptable. Absent that organ, if one state accepts the reservation then the reserving state becomes a party to the treaty. However, the obligations will only exist between the reserving state and the states that accept the reservation.

(2) Rejection. If a state rejects the reservation, it has to choose whether it wants treaty relations with the other state.

(a) No practical difference between accepting reservation and having treaty relations while rejecting reservation. If the state rejects the reservation but allow treaty relations to go in force, Vienna Convention 21(1)(3) states, “When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.” Thus is seems that it makes no legal difference whether you accept the reservation or reject it but choose to enter into treaty relations with the other state. The only thing that makes a difference is if a state rejects the reservation but does not want to enter into treaty relations.

· Reservations in US context.

a. Executive ratifies treaties for US. When the Senate passes a resolution saying they give their consent to the treaty, they have not ratified it. They are only giving domestic constitutional authority for the president to ratify the treaty.

b. Difference between Senate reservation and international law reservation. The Senate has the power to condition their approval of the executive’s ratification. However, when the executive actually ratifies the treaty, he enters reservations to it at that point.

· Depositing instrument of ratification doesn’t automatically bind state. Multilateral treaties usually have provisions saying that the treaty shall come into force when 30 states have deposited their instruments of ratification. The treaty doesn’t imposing binding obligations until the 30th ratification is received, at which point it comes in force. There are questions about whether there a state undertakes certain kinds of obligations by ratifying a treaty even before it comes into force, but a state is not bound by a treaty until a sufficient number of ratifications have been deposited.

5. Article 52. Coercion of a state by threat or use of force.

· Distinction between treaties that are void and treaties that are voidable. In this case the treaty is void because of the centrality of Article 2(4) to the UN charter – prohibition against use or threat of force.

· Interpretation of “no use of force.” One of the issues between the North and the South is how to interpret the principle of “no use of force.” Does it apply to only military force (as claimed by the North) or can it include severe economic force (i.e. an embargo)? Generally the South has lost on this issue.

· Lack of compulsory dispute settlement method provides incentive to limit ways states can get out of treaties. All these rules will be utilized by states on a self-help basis, unilaterally interpreting the rules. Thus, the drafters have a strong policy reason to limit the number of ways that states can get out of treaties.

6. Article 62, fundamental change of circumstances (rebus sic stantibus).

· Rebus sic stantibus rule. Fundamental changes in circumstances can justify a party in withdrawing from the treaty. The rule in international law is much stricter than the rule in domestic law.

· Structural problem. 

a. Domestic context. In a domestic context, if you adopt a rule, when a party withdraws from the contract on the principle of change of circumstances, the other party can sue. Then there will be a neutral third party arbiter to determine whether the fundamental change of circumstance is present.

b. International law context. In international law, there won’t necessarily be a third party arbiter – there may be no court with compulsory jurisdiction.

c. Vienna Convention. The Vienna Convention deals with this in a few ways:

(1) There is the third party mechanism for resolving disputes. They didn’t give compulsory jurisdiction to issue a binding decision to the Court, just the ability to lead conciliation.

(2) Rules clarity. They wrote it so it was clear that there had to be fairly extreme circumstances before a state could get out of a treaty. The same is true of breaches. The Vienna Convention wanted to make clear and strict rules that would allow states to plausibly claim that they are terminating a treaty.

· Why not just get rid of the change of circumstances rule altogether?
a. Promotes breaches. When there really is a fundamental change of circumstances such that the treaty has a radically different obligation on the state, lack of the provision will just promote breaches.

b. Fairness. It would be fundamentally unfair to hold a state to a treaty where circumstances have radically changed.

· Boundary treaty exception. Rebus sic stantibus doesn’t apply in boundary treaties, because it would create boundary disputes:

a. Natural resources. If two states agree to a border, but state A says “we didn’t know there was gold so we’re voiding the treaty,” it will encourage border disputes.

b. Irredentist claims. They’re afraid of irredentist claims – that allowing a change of circumstance exception for borders will encourage international disputes over boundaries, which are often connected to war.

7. Article 60, breaches of treaties.

· Definition of material breach.

a. Repudiation of the treaty not sanctioned by the Convention, or
b. Violation of a provision essential to the object and purpose of the treaty.

· Bilateral treaties. A state can terminate or suspend a bilateral treaty in response to a material breach. If they are parties to the Vienna Convention, they have to give notice and there is a process of conciliation.

· Multilateral treaties.

a. Effect on neighboring states. Sometimes the obligations are such that a state breaching has no effect on the parties to the treaty, but it may affect their neighbors. For example, breaching an environmental treaty causes the wind to blow state A’s pollution over the border onto state B. State B can suspend, but not terminate the treaty in its relations with the other party.

b. Other parties can unanimously agree to suspend or terminate the treaty. They can do it in two ways –either boot out the breaching party or decide to terminate it as between all of them.

c. Material breach radically changes position of every party. In some circumstances, a material breach by one party radically changes the position of every party. 

(1) Disarmament treaties. Disarmament treaties are an example. If one of state violates the treaty, its neighbor may feel threatened. The neighbor may say that we can’t just suspend vis-à-vis the breaching state because we have an obligation to the other states not to build up. Thus, we have to get out of the treaty altogether. It creates a tit for tat – one state’s violation creates a counter-violation. Any party that wants to can just withdraw from the treaty and not be bound by it at all for that period of time.

· Remedies. The Vienna Convention is the law of treaties and gives some remedies for the violation of treaties, such as suspending or terminating a treaty. It’s not intended to provide a comprehensive statement of what remedies are available. The Law of State Responsibility is essentially the law of remedies.

· Exception for provisions relating to the protection of a human person. For humanitarian treaties, the fact that one party engages in a material breach isn’t a justification for other parties to engage in the same behavior. The policy of human rights treaties is respect for human rights, and they don’t want to license violations of that kind.

8. Interpretation of treaties, Article 31 – 33.

· Textualist approach. They adopt the textualist approach rather than the intentionalist approach. They say the purpose of interpretation is not to understand the intention of the parties but rather the meaning of the text. It doesn’t give the interpreter wide authority to look into the circumstances under which the treaty was concluded.

· Exceptions. They do allow recourse to “supplementary means of interpretation” – legislative history and circumstances, work of the International Law Commission, etc. The Vienna Convention says you can only look at this for two reasons:

a. To confirm the interpretation you have on textual grounds.

· Unclear. Why can you only use it to confirm you were right? What if you decide that you were wrong?

b. If the text leaves the meaning ambiguous or obscure.

· Reasons to avoid use of legislative history:

a. Encourages clearer drafting.

b. Fairness to parties that subsequently join treaties. Some states may not have been parties to the negotiation. Thus, there’s no reason for them to be bound by the preparatory materials.

c. Cultural differences. Civil law countries are less inclined to depend on legislative history than common law countries.

d. North/South issue. A lot of developing countries don’t have the resources to collect and index the material, and have it in the records of their foreign offices. The states that do preserve this material would have a real advantage. That’s less of a problem when the preparatory material is published, however.

D. Customary International Law

1. Definition.

· Restatement (Third) §102 poses two elements:

(1) A state practice which they generally and consistently follow
(2) Follow it out of a sense of legal obligation, or opinio juris
a. There is something circular about that idea. If people know it isn’t customary international law, and they follow it, then how can they follow it out of a sense of legal obligation? States probably follow it because they assert that they’re legally bound – when enough states make this assertion, they are legally bound.

· For all intents and purposes the Restatement definition is the same as the definition in the Statute of the International Court of Justice, Article 38, although they are worded differently.

· Layers of customary international law.

(1) General customary international law.

(2) Regional customary international law.

(3) Special customary international law.

(4) Prescriptive/historic customary international law. Prescriptive rights are those that a state has against the whole international community. For example, it might assert that its territory includes more water by its coast than general customary international law would allow. If, over time, states acquiesce in this violation of the general rule, the violating state may build a prescriptive right.

2. Skepticism about customary international law. Today there is increasing skepticism about customary international law, particularly in the US. The skepticism focuses on:

(1) How do we know which norms are customary international law norms?

(2) Is it possible to derive definite rules about customary international law norms that can definitely be applied in specific instances?

3. The Paquete Habana (Supreme Court of the United States 1900).

· Facts: The US seized two Spanish fishing boats during the Spanish-American War, considering them prizes of war. The old owners of the vessels, Spanish citizens, sued for return of the money gained from selling the ships.

· Holding: Not properly taken as prize of war. Customary international law holds that fishing boats are not subject to capture. Therefore the owners get the money for the ships back.

a. Makes customary international law part of our law. The Supreme Court says that customary international law is part of US law, and we can thus determine whether the US properly seized the vessel independently of domestic law.

· Supreme Court’s finding that customary international law was violated.

a. Requirements to find customary international law:

(1) Consistent practice (objective element)

(2) Sense of obligation – opinio juris (subjective element)

b. States’ practice. Most of the practice cited is England and France, with reference to the US and Prussia, and the Dutch and Japan. How can we understand the small number of states cited in a history of 450 years?

(1) Smaller number of states back then.

(2) Specially affected states. The countries examined by the Supreme Court were all major naval powers. The conduct of specially affected states seems to matter more than that of other states. It’s often said that you need a consistent and general practice, but it’s crucial that it includes the practice of specially affected states. If there’s less practice but all the specially affected states are acting consistently with the rule, it’s easier to find a rule of customary international law. If there is less practice but some specially affected states protest, it might be impossible to find a rule of customary international law.

· Persistent objector rule.

a. Nascent period. There is a nascent period in which they the custom is being formed. When there are protests during that nascent period, it undermines the rule by showing there is no opinio juris. If it happens after the rule comes into effect, it’s just a statement that we don’t like the customary law.

b. Persistent objector rule. If the country continues to object even while the rule is in formation, it is understood as a persistent objector and the rule isn’t binding on it. That is a traditional idea, but it isn’t clear whether this is actually a rule of international law. In practice, the persistent objector rule has rarely been invoked, and when invoked rarely accepted by other states.

· Executive statement to the contrary. Court wouldn’t necessarily have applied this against an executive statement to the contrary.

4. The Case of the S.S. Lotus (France v. Turkey), Permanent Court of International Justice 1927.

· Facts: French and Turkish vessels collide. Turkish authorities institute criminal proceedings against French officer on watch duty. The dispute is whether Turkey has proper authority.

· Holding: Turkey has proper authority. A state can act in the absence of a prohibition on its action, and here no such prohibition exists.

· Law of the sea.

a. The flag rule. The legal significance of saying a ship flies the flag of X country is that it has to be treated like territory of that country.

b. Principle of the high seas. The principle of the high seas is that there is a certain amount of water surrounding the coast that is territorial sea. Anything beyond that is the high seas, and no state has jurisdiction over the high seas.

· Freedom to act.

a. Issue. The Court asks whether a state that wants to exercise jurisdiction must be able to point to a rule saying that they can, or whether there is a presumption of permission unless the other side can show a rule of international law that prohibits jurisdiction.

b. Holding. The Court says that in the absence of a prohibition, the state can act. It is an entailment of the idea of sovereignty itself, which means they can do anything they want unless there is a prohibitive rule of international law. It is a principle that the ICJ and most states accept.

· Criticism of case for its positivism. It is criticized for the notion that a state is only bound by those things to which it consents. There may be some prohibitive principles, however, that are essential to the state system itself. We can read Lotus as rejecting that, saying anything is permitted unless there is a rule preventing it.

· Territory of another state. Unless there is a permissive rule, a state can’t exercise jurisdiction in the territory of another state. State B can’t send people into state A in order to retrieve people from state A. It can’t send its officials into the other state to exercise jurisdiction in another state. That is entirely different, though, from whether a court in state B can take jurisdiction over someone in state B.

· France must find a prohibitory rule, because they lose on their argument that Turkey must point to positive law allowing jurisdiction. They make two arguments that the Court rejects:

a. State can’t take proceedings against foreigners committed abroad. The criminal act itself was the officer asleep in the watchtower. Although he committed the act of negligence while on French territory, his negligence had an effect on Turkish territory – effects jurisdiction. It is an expansion of jurisdiction to include acts committed in state A that have immediate effects on state B. For example, there is effects jurisdiction if someone from country A fires a gun across the border and hits someone in country B.

b. State whose flag is flown has exclusive jurisdiction over ship. They cite treaties saying the flag state has exclusive jurisdiction over everything on the vessel. The Court has two answers to this argument:

(1) No proof of opinio juris. They can’t show that there is opinio juris on this issue, only that it is followed.

(2) France and Germany didn’t protest in cases where jurisdiction was found proper. The flag countries losing in those two cases were Germany and France, which didn’t protest against the prosecutions. If they really thought it was a violation of international law, they would have done so.

· Measuring forbearance. When can you infer opinio juris from state practice which is not accompanied by reasons? In this case the Court isn’t willing to. Here the Court is very strict – practice alone isn’t enough to give rise to a presumption of opinio juris.

5. Treaty-making as evidence of custom.

· Problems that arise:

(1) Need for treaty can disprove customary international law. The mere fact that they entered into a treaty might give rise to the inference that they didn’t think it was a principle of customary international law. At the very least, it is ambivalent in meaning.

(2) Reservations or revocations. If the treaty allows reservations to the provision in question, that seems to be an acknowledgement by those who drafted the treaty that states can become parties without agreeing to that particular norm.

6. Asylum Case (Colombia v. Peru), ICJ 1950.

· Facts: Colombia gave asylum in its embassy to a Peruvian political leader, qualifying him as a political refugee. Peru challenges this categorization, saying that Colombia can’t unilaterally classify him as a political refugee. 

· Issue. Whether Colombia has the unilateral right to say he’s a political refugee, which would bind Peru.

· Holding: Colombia does not have the right to qualify the nature of the offense by unilateral decision that would be binding on Peru.

· Regional customary law. Colombia invokes “American international law,” an international custom that is special for this region of Latin American countries. There is a concept of regional customary law, which would allow a special rule to apply within a region, binding on the countries within the region.

a. Regional law can be inconsistent with general customary international law. General customary international law isn’t something that all states have to abide by in all circumstances. They can develop a regional custom that is contrary to the general rule. Likewise, a state can enter a treaty requiring it to act in a way different than customary international law would dictate.

b. Regional vs. general custom hypo. What if Mexico expropriates the property of a French national and asserts that in Latin America we don’t have to pay compensation?

(1) Not good to trump general customary international law. The regional custom applies within the region but it isn’t necessarily going to apply against people outside the region.

· When is it proper to say that a general custom no longer exists due to lack of adherence? One answer is that it isn’t so easy to get rid of rules of customary international law. The fact that some regions develop contrary rules may not be sufficient to get rid of that rule.

· One major question is whether the same process that takes place on the general level (state practice, protest and acquiescence) also takes place on the regional level.

a. Difference between development of general and regional customary international law. Some people think that with regional customary international law, the idea of tacit consent doesn’t apply. There must be more explicit consent for a regional rule. There is no consensus that there must be more explicit consent. However, it must be true of special custom – that group of states must take a more active role in acquiescing.

b. Problem with definition of regions. On the regional level, there are no natural boundaries for determining who is and is not in a region.

· Colombia’s evidence of regional custom:

a. Montevideo Convention of 1932. Court’s response is that the Convention was not widely ratified. Also, the Convention itself says that it is creating a new rule. Thus, they reject the argument that it codifies existing regional custom.

b. Case law. Court’s response is that there is no opinio juris. There are many contradictions, and it’s so infused with expediency and political considerations that we can’t find opinio juris.

· Persistent objector rule. Court says even if there is a regional custom, it can’t be invoked against Peru because Peru has repudiated such a custom by refusing to ratify the Montevideo conventions. This part of the Court’s opinion is thought of as affirming the persistent objector rule.

a. Rarely invoked. The persistent objector rule is rarely invoked. It’s generally understood to be a theoretical right of states to be persistent objectors, but as a practical matter if only one or a few states object, before long they tend in practice to give in.

b. South Africa. South Africa said they were persistent objectors to the rule against apartheid. An answer to this is that derogation can’t be permitted from peremptory norms, jus cogens. Some rules of international law are so fundamental that there can be no derogation permitted. See Restatement (Revised) §702, which suggests that the persistent objector rule would not apply to peremptory norms that permit no derogation (jus cogens).

c. Formation of jus cogens. Once formed, jus cogens is like constitutional norms. According to the Vienna Convention Article 53, they are formed via recognition and acceptance by the international community as a whole that the norm is one from which no derogation is permitted. It’s not entirely clear how that is different than any other custom of customary international law, except that it is a constitutional norm.

7. North Sea Continental Cases, ICJ 1969.

· Facts: Customary law says that the continental shelf is part of the state’s territory. The problem here is a slanted coastline with three countries laying claim to the continental shelf. On the equidistance principle, Germany would get a small slice, while the Netherlands and Denmark would get a lot. Germany protests the equidistance rule, but Denmark and the Netherlands want to use it.

· Holding: Court finds for Germany. It rejects the application of a convention to which Germany was not a party. It also rejects the argument that the equidistance principle is a part of customary international law because it can find no opinio juris.

· Geneva Convention argument. Netherlands and Denmark argue that Article 6 provides for use of the equidistance principle. The Court says that Article 6 doesn’t apply against Germany, because it’s not a member of the treaty.

· Customary international law. Since the Convention doesn’t apply to Germany, has the equidistance principle become customary international law since the Convention? The Court says there are three processes which could account for a customary rule that parallels Article 6:

(1) Codification. This argument is that the treaty codifies customary international law. Problems with this argument:

a. Time spent negotiations denies this argument. If treaties ever were codifications, we wonder why they spend so much time and negotiation just codifying rules that already exist as customary international law.

b. Reservations allowed. The Convention allows parties to make reservations to Article 6. It would be a bizarre provision to have in the treaty if it were already customary international law, because they would be bound despite their reservations.

c. Asylum case. The Court points out that in the Asylum case, the preamble said that the Montevideo Convention was a modification of the earlier Havana convention. The Court said there that not many countries had ratified the Montevideo Convention, and they wouldn’t be hesitant to become parties to the treaty if it were already customary international law. The same argument applies here.

d. What factors would suggest that it is a codification?

(A) Countries are clear that they feel it is a codification. However, you don’t want to say that just because they argue that they’re codifying customary international law they actually are. They are stating their opinion, but they are not experts.

(B) Wider participation. The wider the participation and the more specially affected states in the negotiation makes a difference.

e. Cases where non-party wants to bind a party. In the usual case, you have parties to a convention trying to assert a principle of the convention against a non-party. Sometimes, though, non-parties want to benefit by the claim that provisions they haven’t agreed to are nonetheless principles of customary international law. They argue that the provisions they like are matters of customary international law and the provisions they don’t like are not. This is what happened with the Law of the Sea Convention. The US objected strenuously to provisions dealing with deep-sea mining, but said that they supported the other provisions as customary international law.

(2) Crystallization. During the long process of negotiating the treaty, there came about an agreement on some new principle of customary law. The Court doesn’t think that Article 6 reflected a crystallization of customary international law because otherwise they wouldn’t have allowed reservations to Article 6.

(3) Impact. The convention over time has an impact on creating a further dynamic leading to acceptance of its principles as customary international law. There are two ways this could happen:

a. Widespread and representative participation. The Court suggests that if a widespread and representative number of coastal states joined the convention, including those whose interests were specially affected (particularly countries like Germany, whose interests might be negatively affected), the convention itself might become a principle of customary international law on that basis alone.

b. Fundamental norm-creating character. If it has a fundamental “norm-creating character,” it can become customary international law. However, the equidistance principle was only meant to be an additional means of delimiting the continental shelf. It is not norm-generating because it doesn’t state a particular norm – equidistance isn’t stated clearly enough. Additionally, there is the matter of passage of time. The Court’s main concern is that it develops more slowly over time. Is the time element a sufficient reason to reject the claim that there is customary international law here?

(A) State practice more important. The Court says that it is more important to look at the state practice, which must be extensive and virtually uniform – a very strict characterization of the rules, influenced by the short time elapsed since the treaty. They might require a more extensive and uniform practice than if there were a longer period of time.

(B) Rejects customary international law contention under that standard. Under that standard, the 15 demarcations the Court speaks of might not be general or widespread enough. But even if this practice were enough, there is no proof of opinio juris – it’s just like the Lotus case where there is forbearance, but we don’t know why. We have no evidence that the reason they’re acting in accordance with the rule is because they think they’re legally bound to do so.

· Dissent. Judge Lachs in dissent points out that as a practice is emerging, states engaging in the practice can’t feel it is binding, because they know that they’re trying to establish a new practice. In the early period, you can’t expect states to have opinio juris until a process of evolution happens and through practice states start to accept opinio juris. Eventually, states feel like they’re bound to act. Instead, he says we should take a more realistic approach and when we see widespread practice, we should infer that there is opinio juris, subject to the notion that states aren’t acting out of a sense of obligation.

8. Case Concerning Military and Paramilitary Activities in and Against Nicaragua, ICJ 1986.

· Facts: Nicaragua sues US in World Court for supporting the Contras and mining the harbor. The US says the case should be dismissed for lack of jurisdiction, because of the reservation they made to accepting these provisions. Nicaragua replies that they aren’t relying on the Charter directly, but on customary international law. Customary international law happens to have the same provisions as the charter (Article 2(4)) does.

· Issue: Is there a customary international law parallel to the UN Charter?

· Holding: Court agrees that it reflects customary international law. Although compliance by states is weak, that can be remedied by strong opinio juris.

· State practice. Is it the case that between 1945 and 1985 that there is a widespread and consistent practice of states not intervening in each other’s internal affairs?

a. Violations condemned and lack of rule not asserted. The Court says that, generally speaking, other states condemned those violations. Additionally, states that committed the violations did not say that there was no rule. That tends to affirm the existence of the rule. Cf. Lotus and North Sea cases.

b. Weak compliance, strong opinio juris. The difference is that the parties and the entire international community have all repeatedly expressed the view that these are fundamental principles of international law. You have weak compliance but very strong agreement on opinio juris.

c. Rule: When there is a strong opinio juris, we concern ourselves less with state practice.

(1) Fundamental norms. Alternatively, we may say that there is a less strict standard of practice when we’re talking about more fundamental norms of a principal character – non-intervention, non-use of force, some human rights provisions.

(2) Torture: We don’t have the kind of state practice needed for a general norm against torture. Frequently the analysis has been the same as in the Nicaragua case – nations engaging in torture cover it up, claiming they had emergency circumstances to justify the conduct. Additionally, there is opinio juris – all states agree that there is a rule against torture. Thus, it is a parallel case. Schacter or Henkin would say that there is a fundamental norm, and inconsistent state practice isn’t enough to invalidate the rule.

· Hypo: What if the states who break the rule claim that there is no opinio juris? Would that have made a difference?

a. Until there is substantial challenge to these norms, it is likely that international institutions will uphold them and won’t be very concerned with inconsistent practice or isolated statements opposing the rules.

· The problem of Kosovo. Conflict between principles of human rights and non-intervention. When NATO intervened over Kosovo, the Security Council had not adopted a resolution authorizing the NATO military intervention because there was a threatened veto by the Russians and Chinese. NATO nevertheless intervened, which gave rise to international skepticism about the legality of the intervention. Some have tried to plead that it was a justified violation of the law, that the best way to understand Kosovo is that it was justified by the genocide.

a. Balancing. Can balance the factors and say you’re weighing human rights over non-intervention.

9. UN General Assembly Resolutions. Ties in with the idea of instant custom. There are efforts to create custom immediately in certain settings. The principal way is General Assembly declarations. The General Assembly, generally speaking, only has recommendation powers – they can’t adopt binding resolutions because the UN Charter says that the General Assembly creates non-binding resolutions.

· General Assembly “declarations.” They are basically resolutions, but sometimes have different effects. Members of the General Assembly often negotiate them over a long period of time. By calling it a declaration and utilizing this more intensive process, the idea is that they are doing something weightier and more solemn than passing an ordinary resolution. It purports, at least in some cases, is to state principles of law.

· Where the General Assembly states a principle of law and every nation in the General Assembly votes in favor of the resolution, it reflects opinio juris.

a. Nicaragua case. In the Nicaragua case, the ICJ utilized a number of General Assembly resolutions stating non-intervention and non-use of force as principles of customary international law, which were adopted unanimously by the General Assembly.

b. State practice. What about state practice?

(1) Argument that there is no need for state practice. If you think instant custom is a good thing, you might say that you don’t need state practice – opinio juris is enough.

(2) Argument that there is a need for state practice. If you are skeptical about the idea of instant custom, you are more likely to say that opinio juris is not enough – until we actually see states behaving in accordance with the rule, it isn’t a principle of customary international law. The policy reason is that it makes international law more realistic. It’s one thing for states to puff and act out of political convenience and expedience. It’s another thing to act in accordance with it as law.

· Degree of consensus. In practice the details become very important. For example, it’s very important whether declarations were adopted unanimously, how many dissents and abstentions there were. Even when there is unanimous or near-unanimous consent, the Court can examine voting on the individual provisions. In the Texaco case, the arbitrator goes through the vote on each individual provision and finds dissent from the capital exporting countries on certain provisions. When this happens, there is less likely to be opinio juris. Also, you look to whether it states that it is establishing a principle of law as opposed to a political principle.

· History of declarations. The General Assembly has passed 70 or more declarations since 1945 on a number of important subjects. They are often adopted through a consensus process, but there is a question of whether there is actual unanimity or whether the process covers disagreement among the states. The legal question that these declarations raise stems from the fact that the General Assembly doesn’t have the power to adopt binding resolutions.

· What status to give declarations. When the declaration purports to state a principle of international law, the question is what status to give that declaration. If you take it from the perspective of the UN Charter, you might say that it is just a recommendation of what the state of international law should be. This is, however, not what the General Assembly purports to do. Sometimes it’s clear that it purports to state binding principles of customary international law. There are three different things that a declaration can do in relation to international law:

(1) State a principle of customary international law
(2) State an interpretation of the Charter (asserting that they’re trying to give an authoritative interpretation of what the charter requires)

(3) General principle of law.

· Difference between customary international law and interpretation of Charter:

a. States can withdraw from Charter. Since states aren’t free to withdraw from customary international law, they will all be bound, while they could renounce the Charter. However, no state has ever withdrawn from the UN.

b. Can give authoritative interpretation of Charter. When the General Assembly adopts a declaration that purports to give an authoritative interpretation of the Charter, if it is unanimous or nearly unanimous, then it is an authoritative interpretation. The history of the Charter shows that each of the main organs were supposed to have authority to interpret it within their own domain. You want to determine whether it purports to state an interpretation of the Charter or a principle of customary international law. If it’s an interpretation of the Charter, your legal job becomes easier.

· State practice. There is a question whether it’s sufficient to let the General Assembly state a principle of customary international law – even if it represents opinio juris, it doesn’t represent state practice.

10. Texaco Overseas Petroleum et al. v. Libyan Arab Republic (International Arbitral Award, 1977).

· You want to show a norm is authoritative. How do you show that it is a declaration of opinio juris?

a. What if there is a vote of 100 for and 62 against? General Assembly doesn’t have the power to adopt binding resolutions, so the question is whether the resolution reflects such a widespread agreement that it meets the requirement of opinio juris. If the vote is contentious, it means that the international community is divided. There must be a widespread consensus for opinio juris – if there are dissents from a large number of states, there isn’t opino juris.

b. What if one region opposes it and the rest of the world goes along? For the most part, there wouldn’t be a “regional rule” and customary international law on this basis. There used to be a movement toward the “New International Economic Order,” one principle of which was that it would be up to each individual state to decide whether to expropriate without paying compensation. The resolutions were primarily opposed by Western states. Third World countries were not saying that they could expropriate each other’s property, but rather that of Western, capital-exporting states. Maybe Third World countries can expropriate without compensation in regard to other Third World countries – but that wouldn’t help much because it wouldn’t affect their relationship with Western capital-exporting states.

c. What about new states? New states claimed they should not be bound because they didn’t even exist at the time the rules came into force. That claim failed – almost all countries now recognize that even if they didn’t exist at the time the rule was promulgated, they are still bound by it.

d. Getting rid of customary international law. Having abandoned the idea that they weren’t bound by customary international law, a lot of Third World countries looked to how you get rid of a rule of customary international law. One answer is by adopting a new rule which can supercede the old rule. But those countries argued that when a customary rule fails to be favored by the international community, it should no longer be seen as a rule. They argued that the majority of states no longer agree that there must be compensation – there is no opinio juris for the old rule any longer, even if there is insufficient opinio juris for a new rule. But the effect would be the same. This is an issue of contention between the North and the South to this day and has never been resolved. The Western states say that the only way you can get rid of an old principle of customary international law is by adopting a new principle.

(1) Domestic law analogy. A domestic law is adopted and the majority support for the law disappears in one house of Congress. It is still a binding law until it is repealed, and the fact that it no longer has support to be adopted as a new rule does not mean that it isn’t valid as an old rule. That is the argument advanced by Western countries.

· Arbitrator’s analysis. He looks at the circumstances of the adoption of the resolution. There was a disagreement between developing and developed countries on this issue, so he finds no opinio juris. Specially affected states disagreed with the rule that others attempted to promulgate.

a. Separate votes on each provision. The effort is to finally create a consensus declaration. But even when that happens, the arbitrator will look back at the whole history of the negotiations. Often separate votes are held on each provision. The arbitrator looks to the vote not on the whole charter but on this particular provision. A declaration may be adopted by consensus but there may actually not be consensus on some of the provisions, in which case the likelihood that they are considered customary international law is greatly diminished.

b. Objections to this use of votes. Objections to using declarations in this way:

(1) States don’t authorize General Assembly representatives to adopt binding principles of international law.

(2) These should actually be understood as political resolutions, because the representatives only have political and not legal authority.

(3) Objections ignored. The objections have not prevailed for the most part. It will be recognized generally as stating opinio juris. The question is what happens to state practice, and this is an area where there remains controversy. Schacter said state practice is probably still important, but it will depend on whether you’re talking about a fundamental postulate like no torture, or another principle like no sovereignty over the seabed. That goes back to Schacter’s notion that there are fundamental postulates.

· Tacit consent. There is an underlying idea based on tacit consent. But that idea is problematic because if you look at how customary international law is formed, state consent is very attenuated and in some cases completely absent. The practice that may create the rule may be the practice of a small number of states. Other states could be held to acquiesce by their failure to protest. Where opinio juris is very clear (i.e. the Nicaragua case), the requirement of consistent state practice may be less strict – more inconsistencies allowed.

11. Customary international law and treaty law. Customary international law is not constitutional law. It can be derogated from by the states themselves – i.e. states can enter into a treaty saying that as between them they will not pay compensation. This is not true of jus cogens principles – those have a constitutional status.

a. Regional customary international law. There can also be regional customary international law that differs from general customary international law, unless it’s a jus cogens principle. However, distinguish between two different cases:

(1) Regional custom as treaty. They can derogate from principles and apply it among themselves. Regional custom is more like a treaty in that respect. We can also talk about special custom, between any two states, exemplified by Portugal v. India (ICJ 1961).

(2) Prescriptive rights. There are also prescriptive rights, different than special custom. It’s a right that a state has against the whole international community. It might assert 15 miles instead of 3 miles due to special circumstances surrounding its bays. If, over time, states acquiesce in this violation of the general rule, the violating state may build up a prescriptive right.

12. General principles of international law.

· General principles of law are mentioned in Art. 38(1)(c) of the Statute of the ICJ.
· Comparison to jus cogens. In practice, there isn’t a large difference. The difference is just how one explains that they become norms. The theory of jus cogens arrived at in a way that’s similar to creation of customary international law. If you articulate a natural law view of jus cogens, however, it’s more similar. The idea of fundamental principles of customary international law is less accepted than jus cogens.
· Application. The general view is that general principles of law are interstitial – they fill in the gaps, and are usually applied by international tribunals where they can’t find in the treaty a sufficient number of rules to cover certain subjects. They then have recourse to general principles of law – the principle of laches, or evidentiary principles.

· Legal standard. International tribunals will usually say it’s legitimate to use general principles of law if the same principle is found in the major legal systems.

13. Decreasing importance of customary international law. In many ways, customary international law is not as important today as it once was. It used to be the principal form of international law, and treaties were for the most part bilateral. Today we see the more widespread development of multilateral conventions that are supposed to be universal. On the other hand, we have multilateral treaties that purport to codify customary international law. Thus, to some degree customary international law is no longer as important a source of international law as it once was.

E. International Organizations

1. Generally.

· There are all kinds of international organizations, including powerful organizations which have substantial legislative authority like the EU, and other important organizations that exercise a good deal of legislative, quasi-legislative or quasi-judicial power like the WTO, NAFTA, IAEA, and a whole slew of other international organizations which are intergovernmental. Usually “international organizations” refer to international bodies made up of states, as opposed to NGOs, which have an international character but governments are usually not a part of. International organizations have led to creation of lots of additional law. These organizations only have limited legislative authority, but have been effective in using a variety of techniques to get states to accept various norms of international law.

· Processes of negotiation. More and more there is participation in the long-term process by which norms are incorporated into binding codes through a process of negotiation involving states until they finally come out with hard law.
a. Foreign Corrupt Practices Act. An example is the Foreign Corrupt Practices Act, which began with domestic legislation in the US preventing corporations and their subsidiaries from using bribery. US corporations felt at a disadvantage vis-à-vis corporations from different parts of the world. This led to soft law proposals to encourage states to prohibit their corporations from engaging in these kinds of acts. Goes all the way to the most recent treaty, which will endorse principles similar to the Foreign Corrupt Practices Act.
V.
Domestic Law

A. Treaties in Domestic Law.

1. Treaties in general.

· Scope. A treaty in domestic law is negotiated by the president and ratified by 2/3 of the Senate. The distinctions are:

(1) They are approved by the Senate, rather than being approved by both houses

(2) The super-majority requirement.

· Reasons for distinctions.

a. Historical rationale. The historical reason is that the treaty could impede the interests of the states or alter the balance of power between federal government and states. Thus, there would be a special protection – treaty power would be assigned to the Senate, and there would be a regional or minority veto. Because the states were best represented in the Senate, it gave them some control over what treaties the US would enter into.

b. Contemporary rationale: Safeguards sovereignty. Treaties impose restrictions on the sovereignty of a country, so there ought to be a higher level of protection and safeguard. Unlike domestic legislation, which can be repealed, you can’t just denounce a treaty – international law makes it binding upon a state, and it can only be terminated for specific reasons.

· Why not the House also?
a. Historical reason. The Senate is seen as closer to the States, and thus would better represent the interests of States. Pre-17th Amendment, the state legislatures directly appointed US Senators.

b. Contemporary reasons:

(1) Secrecy and dispatch. A body as numerous as the House couldn’t have the secrecy necessary to conduct negotiations, and wouldn’t act with the dispatch necessary for international negotiations.

(2) Short terms. Congressmen only serve two-year terms and are closer to the people, thus potentially constraining them from enacting legislation beneficial to the nation that happens to be unpopular.

· Alternative explanation for 2/3 rule. Another explanation for the 2/3 rule is that it isn’t supposed to be harder – it’s just that the House wasn’t going to participate. 2/3 in the Senate may be equivalent to a majority in the House and Senate.

· Importance in US history. This has been important in US history. An example is the League of Nations and the Treaty of Versailles. Wilson brought the Treaty back to the US and it was defeated in the Senate despite the fact that a majority of Senators were in favor of it. Some think that had it not been for the majority that blocked the League of Nations, history might have come out differently and we might have avoided World War II. The 2/3 rule has prevented the passing of numerous treaties.

· Functions of Senate. In international law, you make a reservation to a treaty when the executive ratifies it. The Senate doesn’t do that. It only has the power to consent to a treaty. When it gives its consent, it can consent conditionally – on the condition that the president enters a certain reservation.

· Fast track. The idea of “fast track” is just that the Senate commits itself at the outset to approve the agreement or not – not to place reservations on a treaty after there has been a lot of time spent negotiating it. Fast track is not binding, just something that Congress can agree to do.

2. Missouri v. Holland (Supreme Court 1920).

· Facts: US signs a treaty with Canada regulating the killing of migratory birds. The provisions in the treaty would be unconstitutional for federalism reasons if they were enacted absent a treaty.

· Holding: The treaty was not against the constitution. Treaty power is a separate delegated power which isn’t limited by traditional federalism concerns.

· Limitations on treaty power:

(1) Constitutional rights.

(2) Bona fide treaty. If federal government wants to regulate pollution in the US and isn’t concerned about pollution elsewhere, it can’t just get Canada to sign a treaty that imposes obligations on the US and not on Canada. That clearly is invalid – domestic legislation not connected to international affairs.

· Are there subject matter limitations? There are a lot of areas reserved to the states under our system of federalism. Can treaties go beyond what Congress can do absent a treaty?

a. Treaty as separate delegated power. The Court says that the treaty power is broader than the legislative power of Congress. Even though Congress couldn’t do it on its own legislatively, if there is a treaty on the subject, the treaty may be valid. The power to make treaties is a separate power delegated to the federal government. You don’t ask whether the subject matter falls within the other delegated powers, because a treaty is a separate delegated power. Rather, you ask whether it falls within the treaty power as a separate power.

· Court’s test for treaty power. The Court has said repeatedly that the treaty power extends “to all proper subjects of negotiation and agreement among nations.” That is probably not a judicially enforceable standard. Indeed, a court has never struck down a treaty on this ground. In some sense, the rule is that you must be able to say that a treaty advances the national interests of the US in its relations with other countries.

· Problem of human rights treaties. The argument against human rights treaties has been that they’re unconstitutional, which has been behind the US’s recalcitrance to enter these treaties. For a long time, Bricker led the movement to repeal Missouri v. Holland. The same issue has also arisen in other countries.

a. Environmental treaties. They are a state regulating its own nationals. So are arms control treaties in a way. However, human rights treaties have nothing to do with the interests of other states – they deal merely with its relations with its own citizens.

b. Arguments that human rights treaties do advance national interest:

(1) Level playing field argument. Can argue that some treaties, like child labor treaties, are meant to level the playing field between domestic and overseas companies.

(2) Relations argument. If there is something domestically that hurts our relations with allies (i.e. Europe threatens sanctions due to our juvenile death penalty), there may be a foreign policy interest in implementing it.

(3) Moral interests. Human rights treaty is understood as a moral interest. If it doesn’t fall within treaty power, the US can’t express its moral views the way all other countries in the world can.

(4) External problems. Refugee flows, civil wars. Other countries have felt compelled to go to war to deal with a country that violates human rights – i.e. Kosovo intervention.

· Alternative ways of dealing with treaties vis-à-vis states.

a. You can say that the federal government can enter treaties dealing with federal areas, while the local units can enter into treaties dealing with local powers. However, in the US states are forbidden from entering into treaties. The EU can likewise enter into treaties that fall within the competence of the EU, but not treaties that fall within the competence of the individual states.

b. Federal government can enter into treaties on any subject, but it can’t make them domestic law without getting approval of states. That is the way that Canada operates. There are instances where this has caused political difficulties for Canada.

c. Federal government can enter into treaties on any subject, whether it falls under the areas of competence of the federal government or the areas of competence of the states. This is used in the US. In Missouri v. Holland, the Court says that under the necessary and proper clause Congress has the power to implement treaties, and thus is not limited by the commerce clause power in this area. A very important part of the rationale in the US is that treaties are approved by a 2/3 vote of the Senate. The Senate has been hyper-vigorous in the context of treaties. They ask whether the treaty affects the states in some way. If it does, the Senate has empirically been vigorous in enforcing state interests.

· Criticism of Missouri v. Holland. Some people have argued that Missouri v. Holland is wrong, and there should be federalism limitations on the treaty power. This has especially been argued in the context of human rights treaties, dealing for example with the death penalty.

· Sole executive agreements. As to sole executive agreements, they are not likely to have an affect on state areas of competence.

3. Reid v. Covert (Supreme Court 1957).

· Facts: Wives of soldiers kill their husbands. They were convicted of a capital crime without a jury. US had a treaty with Great Britain allowing this.

· Holding: The Supreme Court holds that they must follow the constitution in the area of individual rights. A treaty that violates the 5th, 6th or 1st Amendment would be an unconstitutional treaty to that extent.

· Consistent with Missouri v. Holland? Missouri v. Holland only says the treaty power is broader than the legislative power. Reid v. Covert says that if there is a prohibition in the constitution, you can’t violate it. Missouri v. Holland did not allow a violation of the constitution.

· Harlan concurrence. Harlan asks whether it makes sense to think of the constitution as applying the same way in foreign affairs as domestic affairs. Reid seems to say yes. Harlan explains some of the complications that might arise in applying constitutional rights in exactly the same way in the international as the domestic context. This also comes up in Verdugo-Urquidez.

4. Verdugo-Urquidez (Supreme Court 1990). Complications in ordering a jury trial are pointed out. Those complications may justify giving a jury trial that would be different in the international context than the domestic context. There may be practical considerations. One of the underlying rationales is that it may repose serious complications as to how the US carries out searches – it wouldn’t be in accordance with the domestic law of the country where the search is carried out but rather the domestic law of the US. It would sometimes be difficult to determine where to go to get a search warrant. Similar to Justice Harlan’s concurring opinion in Reid v. Covert.

5. Self-executing vs. non self-executing treaties. If a treaty is self-executing, it becomes effective as federal law automatically on the basis of ratification. If a treaty is non-self-executing, it may require an act of Congress before it becomes effective as federal law.

· Why not just make them all self-executing?

a. Separation of powers concern: The House doesn’t play a role. If it automatically becomes binding domestic law without the House’s approval, it is adopted in a way that laws aren’t generally adopted. It creates an alternative legislative process – president and 2/3 of Senate rather than president and a majority of both houses.

· Why have self-executing treaties?

a. Certainty. One problem with non-self-executing is that it lets the US ratify a treaty, then decide whether to implement it. Although the House has a duty under international law to implement the treaty, as a matter of judicially enforceable constitutional law, they can do whatever they want. The Senate has from time to time ratified a treaty, incorporating the condition that the House passes implementing legislation.

· Doctrine peculiar to US. The doctrine of self-executing treaties is peculiar in the US. Most countries don’t have self-executing treaties.

· Supremacy clause. Basis for self-executing treaties comes from the Supremacy Clause. It says that the constitution of the US and all laws pursuant to it are supreme law of the land. The Supremacy Clause also says that treaties are supreme law of the land. The early interpretation was that treaties were self-executing. Early on, though, the Supreme Court said that some treaties were not self-executing. Rather, you would look to the nature of the treaty. If it specified legislation that would be implemented, it would not be self-executing. But if it stated rights and duties that would be directly enforceable, then it would be self-executing.

· Distinguishing between self-executing and non-self-executing. Some treaties are constitutionally required to be non-self-executing.

a. Congressional powers. There are certain powers thought to so exclusively belong to Congress that they can’t be made the object of a self-executing treaty:

(1) Appropriation of funds. A treaty might be entered to purchase territory, but it isn’t self-executing. Once the Senate approves it, the president can’t just take money out of the US treasury and pay it.

(2) Crimes. Also there is the notion in the US that all crimes must be pursuant to the statute, thus non-self-executing.

(3) War powers. The US can enter a military alliance. But if the US is to enter a treaty saying that it shall help country X in its war against country Y, that is non-self-executing.

b. There are several factors in Saipan, but seemingly no hard and fast rules.

c. Dispute over whose intention is examined.

(1) Intention of US. Some say that you should look to what the president said when he submitted the treaty to the Senate, and what the Senate said when approving it.

(2) Intent of all parties. The other view says it isn’t just a matter of US intention, but intention of all parties to the treaty. This view is quite wrong, though, because this question concerns how the US is to carry out its treaty obligations. In the US, for historical reasons and because of how the Supremacy Clause is drafted, we make treaties prima facie self-executing, subject to a decision by the political branches that it should be non-self-executing. Fairly clearly, we should look to the intent of the US rather than intent of all parties.

6. United States v. Postal (5th Cir. 1979). Postal seems to be a case of “bad facts make bad law.” The US was engaged in extraterritorial arrests that go beyond what international law permitted. We wanted to prosecute him irrespective of treaties. The Court emphasizes that the intention of the parties and not intention of the US should be examined.

· Mutuality argument. The Court says it’s not mutual if the US makes the treaty self-executing, but that argument proves too much – it would be a reason to entirely get rid of the self-executing treaty doctrine. Other states do it in different ways. They essentially mix the merits with whether the treaty is self-executing. They say the US does not like to be limited, so we won’t say that we meant to be bound by it when we entered the treaty.

7. Relative status of treaties and statutes. They’re equal in status, so the most recent one trumps the older one – the last-in-time rule. There’s the problem that the US will breach a treaty if later statutes contradict it. However, the courts will enforce the later enacted statute over the treaty.

· Later statute does not remove treaty obligations. No state, by passing an inconsistent statute, abrogates their treaty obligation. Rather, they violate the treaty.

· How about saying that it’s OK when there is a treaty inconsistent with an earlier statute, but not when there is a later statute? You could justify this view on the basis of international law itself – you enter a treaty that obligates the state not to do anything inconsistent with it. If you want to get out of the treaty obligation, you have to get out under international law. The statute should not be enforced over the treaty.

· Why would we say that a treaty cannot replace a previous statute? You could say that statutes have a democratic base, have to be passed by both houses and signed by the president, and shouldn’t be superseded by an executive act. If the executive wants to change the law, it should make Congress change the law. However, it’s hard to think that there is an independent reason that a treaty (passed by the Senate) shouldn’t be able to supersede an earlier act of legislation.

· Why should you allow a later enacted statute to supersede an earlier treaty?
(1) Same reasons as above. Good democratic base, and the Senate is also involved.

(2) It’s in the nature of democratic popular sovereignty that a country can violate its treaty obligations. Why should the courts prevent the legislature from deciding democratically to breach its treaty obligations? This determination is best left to the political branches. Some countries do prevent the legislature from breaching – i.e. the Netherlands, where treaties are supreme over the constitution.

8. Charming Betsy Principle. It’s a canon of statutory construction.

· Version of clear statement rule: It is a version of the clear statement rule, where courts say to legislatures can breach treaty obligations, but you have to do it clearly. This also applies to customary international law. Where there’s more than one available construction, the one that will not put the US in violation of the treaty or customary international law is the favored construction.

· The PLO case. The Congress said that any office of the PLO in the US shall be shut down by the US attorney-general. Congress wanted to close the PLO’s observer mission in New York. It was thought that this violated the Headquarters Agreement, which grants the UN independence from the US. The court refused to close the mission, and said that notwithstanding the last-in-time rule, the Charming Betsy principle applied. The proponents of the bill said on the floor during the debate that it wouldn’t violate the Headquarters Agreement. The court said that the people who voted for the bill might have endorsed it because they thought it didn’t violate the Headquarters Agreement.

9. The problem of treaty termination. There is no constitutional provision for termination of treaties. There is a longstanding argument that the president and senate make treaties, so they should also be the ones to unmake them.

· Minority veto in treaty termination. The minority veto problem may be more severe when it comes to getting out of an obligation than getting in. In some situations it may really be harmful because there is a need for flexibility. Additionally, there may be a need for a super-majority to enter into a potentially burdensome treaty, but no need for a super-majority to get out of treaties that have become burdensome. There are also arguments that the president should be able to do it on his own. The dominant view today is that the president can unilaterally terminate treaties without any congressional involvement.

a. Taiwan example. There was controversy when President Carter terminated our defense treaty with Taiwan. The case went all the way to the Supreme Court. The Supreme Court called it a political question in a fractured opinion with no majority.

· Distinctions between types of treaty. There may be distinctions between types of treaties. Military agreements are one thing during a time of war. Perhaps responding to changed circumstances or another country’s breach should lodge responsibility in the president. But where an important treaty is being denounced in accordance with the terms of the treaty itself, those are cases where it is best to have some legislative involvement.

B. Executive Agreements

1. Three kinds of executive agreements: Congressional-executive agreements, sole executive agreements, and executive agreements pursuant to a treaty.

2. Executive agreements pursuant to a treaty. Least problematic. The idea is that treaties have general provisions to deal with a certain area – i.e. the division of airwaves. It creates general standards and directs the members to work out among themselves the particular divisions. When the senate gives its advice and consent, it is sometimes thought to be giving advice and consent in advance.

3. Sole executive agreements vs. congressional-executive agreements.

· Sole executive agreements are the president acting on the basis of his sole independent constitutional authority.

· For a congressional executive agreement, he is acting pursuant to Congress’s delegation.

· Practical differences. A sole executive agreement isn’t based in legislation – just the sole constitutional authority of the president. The sole executive agreement is more controversial, raising a deep democratic question. Should one person have the power to make agreements that bind the country and sometimes have effect as domestic law? It’s contrary to how we normally do things (president’s job is to faithfully enforce the laws passed by Congress). There are large questions about whether it is adequate to have an executive given that much authority.

4. Congressional-executive agreements.

· Federalism concerns. Congressional-executive agreements don’t raise questions about democracy. They do raise federalism concerns, as mentioned by Tribe in his discussion of the WTO. The special protections for the states built into the treaty clause and 2/3 rule for the Senate don’t apply in the same way with congressional-executive agreements – you have a majority Senate and House rule instead of a 2/3 rule.

· Ex ante and ex post.

a. Ex ante. Congress gives some guidelines. The president, having gotten statutory agreement in advance, makes the agreement.

b. Ex post. Congress reserves its right to approve the agreement until afterward, like the Senate does under the treaty clause. It looks exactly like a regular treaty, but instead of a 2/3 vote of the Senate, there is a majority of both houses. That’s what fast track is – Congress’s debate is more streamlined, they can’t amend it.

· Constitutional authority.

a. Argument against congressional-executive agreements. The constitutional argument against congressional-executive agreements is that if the constitution says treaties are made subject to a 2/3 vote of the Senate, it must be exclusive. You can justify that in terms of federalism.

b. Argument for congressional-executive agreements.

(1) Foreign commerce power – Congress has very broad powers over these areas and is just acting under those powers.

(2) Necessary and proper clause. In addition the power over foreign commerce, the necessary and proper clause, as Justice Marshall says in McCulloch v. Maryland, provides that any means of carrying into effect its powers over foreign commerce, is legitimate.

· 17th Amendment.

a. History of congressional-executive agreements. The history of the congressional-executive agreement is controversial. Some people claim that they go back to 1792. This is revisionist history – there was no congressional-executive agreement until 1934, even though there may have been things that looked like it. The birth of the congressional executive agreement was due to the UN Charter and League of Nations. The Senate had hoisted an isolationist foreign policy on the US. This prompted fears that the Senate would do the same thing with the UN Charter following WWII. The UN Charter went to the Senate as a treaty, and was approved by a vast majority. But all the other agreements, like the IMF and GATT, went as congressional-executive agreements. Since the War, it’s become the dominant form of international agreement, and the treaty has been limited to 5-7% at most. The general doctrine that is affirmed as the prevailing view is interchangeability – any agreement that can be done as a treaty can be done as an congressional-executive agreement.

b. Senate representation of states diminished. The idea is that the distinctive quality of the Senate as representing the states was diminished with the 17th Amendment.

c. Power struggles between House and Senate. Interchangeability can cause power struggles between the House and Senate. The Senate can say that if the president tries to have a congressional-executive agreement, they won’t pass it. The House may retort that if the Senate does that, they won’t pass implementing legislation. The Senate replies that they’ll make the treaty self-executing. When the Senate backs down, you’ll get congressional-executive agreements. But as a matter of practice, some things are reserved to the Senate.

5. Department of State Circular 175. This circular purports to state considerations in choosing among the constitutionally authorized procedures. But in practice it isn’t used – instead they look at political concerns.

6. Congressional-executive agreements and Missouri v. Holland.

· Shifting landscape of federalism. Up until 5 years ago, the Court interpreted the Commerce Clause so broadly that it seemed Congress could do anything. If that were so, Missouri v. Holland would be irrelevant. Today, in light of the last few years of Supreme Court decisions cutting back Congress’s powers, the claim that congressional-executive agreements and treaties are the same may be an issue. The constitutional basis for the congressional-executive agreement is Congress’s legislative authority. It may be, in light of recent cases like Morrison, that Congress doesn’t have the power to pass such an act of legislation. In that case, it couldn’t approve it as a congressional-executive agreement, but under Missouri v. Holland a treaty could be made and its lack of authority there wouldn’t matter.

· Reasoning in Missouri v. Holland doesn’t apply to congressional-executive agreement. The Court’s reasoning in Missouri v. Holland was that the treaty power is a delegated power. That isn’t true of a congressional-executive agreement – there is no provision in the constitution saying that Congress has the power to implement congressional-executive agreements. It’s an implied power.

7. Sole executive agreements generally.

· Controversy over sole executive agreements. Sole executive agreements are controversial. The president, on his own authority, purports to ratify agreements even though they may have effect as domestic law. The executive, we say in general, doesn’t have law-making authority – only executive powers. Sole executive agreements are an exception to this general idea. This became most controversial from the 1950s to the 1970s. There were resolutions to prevent sole executive agreements, but they were never enacted. The only one enacted was the Case Act, which requires the president to notify Congress when he makes executive agreements.

· Constitutional authority for sole executive agreements.

a. Various powers given to executive in the constitution:

(1) Executive power. Article 2 has a number of provisions giving the president power in foreign affairs. One of them is the executive power. Some people argue, starting with Alexander Hamilton, that the vesting of the executive power is different than the vesting of the legislative or judicial power. The question then becomes why there are all these other grants of executive power. If they just grant it, why do they enumerate trivialities?

(2) Commander in chief power. There is tremendous controversy over the scope of this power. He is supposed to be the top general over the military, with strategic control over military forces. Some presidents have claimed huge authority under the commander in chief power, including the power to conduct war. Example: Clinton in Kosovo.

(3) Ambassadorial power. The president can appoint executive officials, including ambassadors and ministers. He can also receive ambassadors. That’s what the term “sole organ” in Curtiss-Wright is about. There is a huge dispute about what this means. One view is that Congress cannot speak to foreign countries – they speak through the executive. It derives at least in part from the president’s power to appoint and receive ambassadors. It has been amplified (Pink) to say that because he has the power to receive ambassadors, he has the power not to receive them – i.e. to recognize or not recognize foreign states. As a matter of original intention, this might just have been diplomatic. But it’s become the basis of saying he’s the sole organ of the country and has the sole organ power.

(4) Duty to faithfully execute the law. The president also has the duty to faithfully execute the law. Presidents have claimed this as a power even though in the constitution it is framed as a duty.

b. Argument for the president.

(1) Not an implied powers argument. The president doesn’t claim a general power to make executive agreements as though there’s an implied power to make them. It looks like it conflicts with the treaty clause. It would be strange to say he has implied powers when he has express powers that subject him to strong control by the Senate.

(2) Commander in chief power. It’s generally thought that pursuant to his commander in chief power, the president has a certain power to make international agreements on his own authority. Of the first early executive agreements, one type was prisoner of war agreements. They never went through the Senate. It was seen as inherent in his power as commander in chief to make agreements of that kind. Presidents always made claim settlements – that comes up in Pink and Dames & Moore. The president would settle claims with a foreign state, but usually not submit it to the Senate. It comes to be a very important power by the time of Pink.

· Congress’s powers. Congress has much clearer and more vast powers – spending power, power to declare wars, etc. Historically, however, the president has generally had predominance in foreign affairs.

8. United States v. Pink (Supreme Court 1942).

· Facts: It involves recognition of the USSR, with the Litvinov Assignment. The USSR had nationalized property, including that of US nationals, without paying compensation. The US refused to recognize the new Soviet regime until 1933, when Roosevelt became president. As part of that agreement, they entered the Litvinov Assignment. There were assets of the Soviet government in the US, which the US said that the USSR could assign to the US. In return the US would compensate US nationals and diplomatically recognize the USSR. The Russian assets were bank accounts of the old Russian government, state-owned property, assets owned by Russian corporations with branches in the US. New York said they wouldn’t give affect to the Soviet policies, because it was repugnant to NY’s policies. Then the US government says that the Soviets have assigned us their assets. The US is fighting the creditors of this old Russian corporation, saying the US is entitled to those assets by assignment from the Soviet government.

· Issue: Does the executive agreement that the president made on his own authority supercede NY state law, which says that this property does not belong to the Soviet government?

· Holding: Litvinov Assignment upheld by Court. The president has the power to decide whether to recognize the Soviet Union. He therefore has further power to decide the policy that will accompany that recognition. The president has the power to make foreign relations, and this is a matter of solving disputes with the Soviet Union via recognition.

· Problem. These powers are so general, and interpreted so expansively, that a sole executive agreement may be justified on any subject dealing with foreign affairs. Even though the doctrine is that the president’s power is limited to those that are necessary to carry out independent constitutional authority, there’s some question to what those limitations are. Sole executive agreements are usually minor agreements that nobody cares about – so only in exceptional agreements does this issue arise. Their triviality may seem that it should be easier to get them passed through Congress. However, it would be a waste of the Congress’s time to pass all these trivialities. Furthermore, presidents are concerned about their flexibility in foreign agreements.

· Sole executive agreement supercedes state law. When the president makes a sole executive agreement, as long as it’s a valid agreement, it supercedes state law. It is generally agreed that an executive agreement can’t supercede an inconsistent law of Congress. Statutes are hierarchically higher than sole executive agreements.

9. United States v. Curtiss-Wright Corp. (Supreme Court 1936).

· Use. Presidents always cite Curtiss-Wright for executive authority, while those supporting congressional authority cite Youngstown. Curtiss-Wright is famous for its dicta. The holding is quite narrow.

· Holding: The Court upholds the president’s power, pursuant to a congressional statute, to impose an arms embargo if he made certain findings. The Court upholds a joint resolution of Congress against an attack on non-delegation grounds.

a. Non delegation doctrine. The issue was whether the standard under which legislative authority was delegated to the president was so broad as to violate the non-delegation doctrine. This wasn’t a weak argument – it was an argument that struck down New Deal legislation. The Court distinguishes between domestic and foreign affairs, though, and says that the doctrine is looser in foreign affairs for the reasons described.

· Dicta. The majority goes on to say two things in dicta:

a. Sutherland denies the fundamental idea that federal powers are limited. In foreign affairs it’s different, because foreign affairs belonged to the federal government from the day of the declaration of independence. The federal government had these powers already, and these powers are unenumerated. He cites, among them, the power to make executive agreements. (This idea isn’t widely accepted.)

b. Sutherland cites the president as sole organ, and gives president exclusive authority in foreign affairs. Very expansive.

· Policy reasons for broad executive power: Presidential contact with ambassadors, president has information not available to anyone else, need for secrecy.

· Two controversial aspects of Sutherland’s decision in Curtiss-Wright:

(1) Grant of treaty power as a limitation on foreign affairs power. Sutherland argues that enumerated powers doctrine doesn’t apply to foreign affairs. Any foreign affairs power would be in the federal government even if not spelled out in the constitution. In that sense, the grant of treaty power is a limitation on foreign affairs power rather than an expansion of those powers. This is the only time the Supreme Court has suggested that.

(2) Expansive definition of president’s unilateral authority in foreign affairs.

10. Youngstown Sheet & Tube Co. v. Sawyer (Supreme Court 1952).

· Facts: President Truman, during the Korean war, thinks that steel labor disputes present a threat to national security. He sends the military to take control of the steel mills. There’s no congressional statute.

· Other executive foreign affairs powers. The president’s powers aren’t limited to executive agreements and treaties, but extend generally to a wide range of foreign affairs activities. The lines are blurry between where he is acting in foreign and domestic affairs. This comes out in Youngstown. On the other hand you have Curtiss-Wright – those two cases represent high and low points of executive powers in foreign affairs.

· Holding: The president is limited in important ways even when acting pursuant to foreign affairs powers. The Court says that the president’s power to issue the order must stem either from an act of Congress or from the constitution.

a. Act of Congress. It did not come from an act of Congress. In the Taft-Hartley Act, the Congress had rejected giving the president this power.

b. Constitutional power. Not an executive power; this is a legislative function. He can’t be seen as executing a law because there is no law to execute. There might be other circumstances where Congress would determine it was appropriate, and then the president would be executing that law when he seized private property. The majority says that this is really acting as a legislator, not as an executive, and the president has only executive powers. This is not to say there is a clearly defined line between legislation and executive action, but that is the line the majority draws.

· Jackson concurring opinion. Rehnquist cites this concurrence in Dames & Moore, saying it sets out the most sensible way of thinking about separation of powers concerns between executive and legislature. He sets out a tripartite division:

(1) President acts pursuant to an express or implied authorization of Congress. Strongest presumption of presidential authority, because in those cases he has not only his own authority but also Congress’s. Curtiss-Wright is a category 1 case, because Congress delegated to the president the ability to impose the embargo and he did impose it.

(2) President acts in absence of congressional intent – the “zone of twilight,” as Jackson puts it. There is no act of Congress that prohibits the president from acting or authorizes the president to act. In deciding whether the president has acted properly, the Court will have to look to congressional acquiescence in this area. If this is an area where Congress hasn’t authorized or prohibited action, the president has acted, and Congress doesn’t fight it, the Court will be much likelier to uphold power in this area.

(3) President acts contrary to will of Congress. In that case, the president’s power is at its lowest ebb. Unless it falls within the president’s exclusive power, in which case the act of Congress is irrelevant because it’s unconstitutional, then the president can’t do it. If Congress has prohibited the president in an area where it has at least concurrent authority, it overrides the president. You have to look at what his exclusive independent authorities are and see if he’s acting pursuant to one of those.

· Categorization of steel mill seizure. Jackson argues that it falls into category 3. Usually it’s where the Congress acts by passing legislation. But here Jackson says they acted by not passing legislation – failure to pass this legislation is tantamount to a denial of the authority. The rest of the opinion is dedicated to whether the seizure of the steel mills is justified as a commander in chief power. Jackson says no, because that would extend the military power all the way home, which is unacceptable to a democratic society. He says that it is not authority to execute law, because there is no law to execute. Finally, he rejects emergency power, saying that the idea of emergency power is unconstitutional unless pursuant to express authorization. His policy rationale is danger to a democratic system. As a summary, it’s in category 3 and none of the president’s independent authority works, so it’s unconstitutional.

11. Dames & Moore v. Regan (Supreme Court 1981).

· Facts: Case concerning the settlement of claims between the US and Iran after the Iranian revolution.

· Holding: The Supreme Court approves the agreement and enforces the president’s orders issued to carry it out.

· Categorization under Jackson’s division. It falls into category 2. The Court doesn’t have to analyze each of the executive powers. Congress has repeatedly acquiesced, and therefore it is constitutional under category 2.

· One argument: The sounds of silence are a denial of authority, which is what they did in Youngstown.

a. Dames & Moore. In contrast, in Dames & Moore they read the sounds of silence as supportive rather than denying. However, IEEPA gives the president emergency powers. The Hostage Act gives emergency powers in the times of war. Every time there is a foreign policy crisis and the president wants to impose sanctions, he has to declare a national emergency, and then he has very broad authority to impose economic sanctions. The question was whether the fact that IEEPA didn’t expressly grant him authority to settle claims is a reason to deny him such authority.

C. Customary International Law in the Domestic Legal System

1. Customary international law in domestic law.

· Paquete Habana: The Supreme Court said that customary international law is part of our domestic law. The courts will apply customary international law as self-executing domestic law.

· Why is customary international law part of domestic law? Historically, customary international law was thought to apply in England – see Blackstone. It was thought to be binding in the US because it was part of the common law of England that was received by the colonies, and also received by them after they became independent. It is like federal common law, which is supreme over the states.

· Henkin. Henkin argues that obligations of the US under customary international law are the same as treaty obligations. He points out that treaties are treated as equal to statutes in the hierarchy of US law, and due to the equivalency of US obligations under customary international law and treaties, argues that customary international law should be treated as equal to statutes.

· Difference between customary international law and common law: The difference lies in derivations – common law is made by the courts of the country, while customary international law isn’t law that courts make – it is legislated entirely outside the US.

· Leading view in US. The traditional, and probably leading view in the US (even though Henkin has argued otherwise) is that customary international law is federal common law, and that’s why it’s self-executing. Like common law, its self-executing status is hierarchically less than that of treaties and statutes. As a consequence, it means that not only do later-in-time treaties supercede customary international law, but even when there is later customary international law it doesn’t supercede an earlier statute or treaty.

· Customary international law only binding when there is no conflict with domestic law. Although the idea of self-executing customary international law comes from Paquete Habana, it also has language that this is only true where there’s no treaty or controlling legislative or executive act. The question then is whether the executive can violate customary international law such that the courts will give weight to this. That is the subject of Garcia-Mir.

2. Trimble. While Henkin argues to increase the status of customary international law, Trimble says that customary international law is illegitimate as a matter of domestic law, and implicitly says that the only time customary international law should be applied is if it’s incorporated into domestic law by an act of Congress. The argument is that customary international law is undemocratic. First, customary international law is made abroad, by countries that are not responsive to the wishes and desires of the American people. Furthermore, most Americans aren’t even aware of when or how it is formed. Not only is it in principle unresponsive, but also unresponsive due to insufficient domestic knowledge. Responses to Trimble:

(1) US participated in customary international law formation. Given the nature of customary international law and status of US, customary international law must have participation of the US. However that claim may be overly positivistic.

(2) The boundary problem. When you talk about democratic legitimacy, the question arises how you determine what the relevant group is for purposes of determining its legitimacy. Trimble says it is democratically illegitimate because other people are choosing for us. This argument states that the relevant polity is not just US citizens, but the whole world. The process of customary international law has a democratic legitimacy of its own because the people of the US are part of the world.

(3) Radicalism of this view. On its face, it looks like a separation of powers problem. But the implications might be much broader. When Congress decides to implement a treaty or customary international law, in principle they are supposed to think that we have a binding obligation. Only in extreme circumstances would they think that they won’t implement it even though it’s binding. Trimble says that even that view is illegitimate. He says that the courts shouldn’t say we should do it because it’s customary international law – rather, they should look at it de novo and determine whether they like that law. If Congress doesn’t consider itself bound by customary international law, you’re making a broad challenge to one of the two sources of international law as a whole. You’re saying that no country should be bound by it – they should only follow it if it’s in the interests of their own national polity.

3. Garcia-Mir v. Meese (11th Cir. 1986).

· Facts: Cuban refugees in detention without a hearing for a long time. They say this violates customary international law.

· Issue: Whether president has power to violate customary international law.

· Holding: President has power to violate customary international law. To the extent possible, courts must construe American law so as to avoid violating principles of public international law. But public international law is controlling only where there is no treaty and controlling executive or legislative act or judicial decision. See also The Paquete Habana.

· Problem with holding: President has duty to execute the law, including customary international law. Thus, he presumably has a duty to execute and not violate customary international law. The court talks about his ability to violate customary international law “in the service of domestic needs.” The president’s power to make sole executive agreements is implied in the substantive powers the president has over foreign affairs in Article 2. But you could not make a similar argument about the president’s ability to violate customary international law. It’s not an independent executive power.

· More persuasive holding: The better view is that the president doesn’t have some independent authority to violate customary international law. It’s pursuant to his constitutional authority – if it’s in connection with recognizing a state, etc. then he has the power to violate customary international law. This is not a Supreme Court decision, and this view is more likely to be adopted by the Supreme Court than that adopted in Garcia-Mir.

4. Filartiga v. Pena-Irala (2d Circuit 1980).

· Facts: The Alien Tort Claims Act (ATCA) established original jurisdiction in the district courts over “all causes where an alien sues for a tort only [committed] in violation of the law of nations.” Paraguayan citizens sue former Paraguayan official for wrongfully causing the death of Dr. Filartiga’s seventeen-year-old son.

· Issues:

(1) Tort related to law of nations. Was it a tort related to the law of nations? The concept of a tort in international law is somewhat of an undefined notion.

(2) Jurisdictional statute. Another curiosity of the statute is that it purports to be a jurisdictional statute. It doesn’t purport to provide a cause of action, just provides original jurisdiction for torts related to the law of nations. The statute does two things. First, provides the courts with jurisdiction over this tort. Second, provides a cause of action related to the law of nations.

· Holding: The court says that we should look to international law for the elements of the tort, and says that international law itself looks back to national law. There is a cause of action.

a. Other judicial opinion. Some courts disagree with this, and the Supreme Court has never ruled. The DC Circuit rejected it in Tel-Oren v. Libyan Arab Republic. Its status is still somewhat uncertain, but the ATCA has been used in many cases. It’s been used against Marcos, and related to the Bosnian civil war.

· Problems with Filartiga:
a. Alien suing alien in US courts: It seems strange that an alien sues an alien in the US courts.

(1) Because of the requirements for in personam jurisdiction, the Alien Tort Claims Act provides a forum for litigating these cases when both parties are in the jurisdiction, when the act in question is a tort universally.

b. Resource allocation. Some would say US money isn’t spent well in this way. Others would disagree, and say our money is well spent in enforcing human rights.

c. Inconsistency in application. Forum shopping, access to US lawyers make a difference in who gets to bring suit under the ATCA, and the outcome.

(1) Unclear how much wealth plays a role. Public interest lawyers will bring the suits – most ATCA suits have been brought by public interest lawyers.

(2) Accountability outweighs. If you see accountability as a good thing, why is it bad that not everybody who’s been tortured has access to the courts?

d. International relations issues. You’re substituting US courts for the Paraguayan courts.

(1) US courts preferable. It’s obvious why it is desirable to substitute another court for the national courts of a state engaging in human rights violations.

e. Double-standard in application. No American official has ever been sued under the Alien Tort Claims Act, and a lot of people have questioned whether the US is providing a forum for torturers from other countries, but not a forum for potential violations by American officials.

f. Momentum to alternative fora. One concern is that, once you create the forum, if it doesn’t work, do you stop the momentum toward alternative fora that do work?

g. Judicial imperialism. Smacks of judicial imperialism.

h. Separation of powers concerns. Questions of whether Filartiga is too assertive of US jurisdiction in foreign affairs, where it creates separation of powers concerns. Does it disrupt US/China relations to allow service of process on Chinese bureaucrats in the US for the Tiananmen Square massacre?

(1) Moral principles outweigh separation of powers concerns. There may be an argument that there is a fundamental moral principle at stake and separation of powers concerns are of secondary importance.

i. Harassment. World leaders are unpopular with large numbers of people – opens the door for harassment of leaders by various groups.

(1) Sovereign immunity protects. In the Pinochet case, he was no longer head of state, and thus according to the decision by the House of Lords was no longer subject to immunity. But imagine Henry Kissinger traveling to Spain and being sued by Vietnamese refugees whose family were victims of the Vietnam War.

5. Zschernig v. Miller (Supreme Court 1968).

· Facts: Many states, including Oregon, had local legislation imposing reciprocity requirements on nonresident aliens attempting to inherit from US citizens, such that US citizens had reciprocal rights of inheritance from the state that the aliens were citizens of. Sole heirs of decedent Oregon resident are residents of East Germany. The Oregon courts do not allow inheritance under the reciprocity law, and the relatives appeal it to the Supreme Court.

· Holding: Reciprocity laws struck down because they affect international relations negatively. They may adversely affect the federal government in its efforts to conduct international affairs.

· Federalism and foreign affairs. This is a problem that arises in all federal states. We’ve addressed this in Missouri v. Holland, which states that the federal government’s power over foreign affairs is not limited by principles of federalism.

· Inaction by federal government.

a. Federal government hadn’t acted. The federal government had power to override the local legislation in Zschernig. But there was no exercise of federal power.

b. Dormant preemption power. The Court is applying a dormant preemption power. It is similar to the dormant commerce clause, which holds that even when the federal government hasn’t exercised its powers over commerce, sometimes the states will interfere with commerce such that courts can strike down the state action. The courts could say that it is invalid whenever a state takes action that has implications for foreign affairs, but that would be a very strong federal power over the states. Zschernig said that sometimes the states will act in ways that disrupt foreign affairs seriously enough that the courts will preempt them. The problem in this case is the patriotic anti-Communist speeches by the probate judges, which the Court thinks interfere with the federal government’s conduct of foreign relations despite the executive’s amicus brief saying that the probate courts do not interfere with the executive’s ability to carry out foreign affairs.

· Hypo: Other countries protest Texas’s executions. Zschernig opens up the possibility of a domestic federal court prohibiting Texas from engaging in the death penalty because of its foreign policy implications. Even if the president contradicts the Court about it, they can say that the states can’t engage in foreign policy, which is the exclusive realm of the federal government. This shows how expansive Zschernig would be if taken too literally.

· Developments. Zschernig has been heavily criticized. There’s a question whether the Supreme Court would uphold it today. You can see from the Texas hypo just how intrusive it could be.

6. Crosby v. National Foreign Trade Council (Supreme Court 2000).

· Facts: Massachusetts statute imposes sanctions on Burma. Foreign countries immediately began WTO proceedings to declare the statute illegal under GATT.

· Issue: Was Massachusetts engaged in foreign policy such that the courts should strike it down?

· Holding: The Court struck it down, but not on Zschernig grounds. They rule on more narrow grounds, that there is actual preemption.

a. Congress’s preemption. Congress imposed its own sanctions, which were weaker than the Massachusetts sanctions. Implicitly, the Massachusetts statute would be inconsistent with the purposes and policies of federal law, and thus the federal statute preempted it. There’s little question about the plenary scope of federal authority. It exercised that authority, which it didn’t do in Zschernig or the death penalty hypo.

b. Federal government’s exclusive foreign affairs power. If you look at the reasoning that the Court uses, it’s consistent with a view that the foreign affairs powers are exclusive and should be exclusive in the federal government. The president has to have available all of the influence that the US has in achieving foreign policy aims. If he can’t promise access to the Massachusetts market, his bargaining position is weakened vis-à-vis the Burmese government.

· Death penalty. How can you distinguish the death penalty case from this one on Zschernig grounds?

a. Death penalty domestic: Death penalty has a primarily domestic effect. Applying sanctions, on the other hand, is definitely directed for a foreign policy end.

b. Foreign citizens twist: What if they were executing citizens without letting them contact their embassies, as was the case with Angel Breard? In the Breard case, Virginia wasn’t conducting foreign affairs. But the foreign affairs aspect is more obvious because it involves an alien.

· Perhaps Massachusetts wasn’t conducting foreign affairs. It can be argued that the statute wasn’t a desire to change anything in Burma. The point was to disassociate themselves – a moral law, not an effort to engage in foreign policy. That argument is connected to the argument that there should be a federalism immunity for states to spend their money in accordance with their own moral views, regardless of whether foreign affairs complications arise.

a. Courts did not accept this argument: None of these arguments impressed the courts. The courts said this is the exclusive area that Congress was trying to carve out.

b. Will be increasingly used. This area is one we’re likely to see more litigation about and challenge to federal government authority. There will be more feeling that there has to be some kind of limitation on federal power to protect the interests of states.

VI.
International Dispute Resolution.

A. International Court of Justice.
1. International dispute mechanisms.

· History. There has been a long history of various quasi-judicial and judicial fora for the regulation of international disputes. It became a very big part of international relations beginning in the early part of the 20th century until the World Court (ICJ). Until 1899 there was a series of Hague conventions, which were an effort to impose obligations on states to solve certain disputes through judicial procedures.

· Other contemporary fora. The ICJ is by no means the only forum for dispute resolution, and it isn’t even the principal forum if you consider where most international disputes are litigated. The ICJ has been grossly underutilized. Even now, less than 100 cases have been filed in the ICJ since 1945. Even so, it’s still viewed as the paradigmatic, ideal forum of international dispute resolution. That may be somewhat passe as new tribunals are created – i.e. for the WTO.

· Structure. There are no lower courts and no principle of review. It is the trial court and the appellate court all wrapped up in one.

2. ICJ jurisdiction.

· Procedural note. The Court typically divides cases into two parts. The first deals with jurisdiction and admissibility, which we might call justiciability in the US – it goes to whether it’s appropriate for the Court to exercise jurisdiction in a case. If it decides it has jurisdiction and the case is admissible, there will be a further round of briefing.
· Widespread membership. Every state that is a party to the UN Charter is automatically a party to the statute of the court, meaning that almost every country in the world is a party to the statute of the court.
· Court doesn’t necessarily have jurisdiction over parties. Being a party to the statute of the court doesn’t mean that the court has jurisdiction over that state. The crucial questions in the ICJ involve jurisdictional.

· Art. 34: Only states can be parties before the Court – not individuals, NGO’s, or ordinarily international organizations.

· Bases for jurisdiction.

(1) Consensually-based jurisdiction, Art. 36(1). Dispute between two states, and both want the ICJ to resolve it.

(2) Treaties with dispute resolution clause, Art. 36(1). States are parties to a convention or treaty with a dispute resolution clause saying that disputes under the convention/treaty can be resolved in the ICJ.

a. Common clause. It’s a very common clause in treaties. Such clauses aren’t general grants of jurisdiction saying you can sue over anything. For example, the Montreal Convention on hijacking provides jurisdiction for disputes arising under the convention, not a general grant of jurisdiction.

(3) Compulsory jurisdiction, Art. 36(2).

a. How it functions. State files documents with the UN agreeing that the ICJ shall have compulsory jurisdiction over it either for a specific period of time, or based on certain conditions. If a state that has accepted the Court’s compulsory jurisdiction comes into a dispute with another state that has accepted compulsory jurisdiction, the ICJ becomes the forum.

b. Compulsory jurisdiction has lost ground. The hope of the framers was that all the states that became members under the UN Charter would also accept compulsory jurisdiction of the Court. This has never been the case, and if you consider the importance of the US, it looks like things have moved backward.

c. US acceptance of compulsory jurisdiction. The US original acceptance of the Court’s compulsory jurisdiction (26 August 1946; no longer accepted by the US) contains features that are found in a number of other declarations. They say that the following is not subject to ICJ jurisdiction:

(A) Disputes the solution of which the parties shall entrust to other tribunals by virtue of agreements already in existence or which may be concluded in the future – i.e. the WTO dispute panel, arbitration, etc.

(B) Disputes with regard to matters that are essentially within the domestic jurisdiction of the US as determined by the US. It is self-judging – it states that it is up to the US to decide, and is unreviewable by the Court. Ordinarily the ICJ determines it, but here the reserving state says they decide it on their own.

(4) Advisory opinions. Numbers 1 through 3 above are called contentious cases, and advisory opinions deal with non-contentious cases. For contentious cases, judgments are binding upon the parties. For advisory opinions, a legal matter is submitted to the Court for its opinion and there are, strictly speaking, no parties to the case. In general, nobody is bound by an advisory opinion.

· Enforcing the judgment.

a. Art. 94. If the other state doesn’t comply, the prevailing state can petition the Security Council under Art. 94. Art. 94 asserts the binding force of ICJ judgments, and says that if any state fails to perform its obligations, the other party has recourse to the Security Council, which may decide on measures to be taken to give effect to the judgment. So far the Security Council has never sought to enforce an ICJ judgment. On the other hand, ICJ judgments have generally been followed by the states, notwithstanding a few spectacular examples to the contrary – such as Iran’s noncompliance in the US hostage crisis and the US’s noncompliance in the Nicaragua case.

· Provisional measures, Art. 41. Provisional measures are the equivalent of a preliminary injunction. At a minimum, it will generally enjoin both parties not to engage in any acts that exacerbate the dispute and will attempt to maintain the status quo.

a. Breard. This came up in the Breard case, where the US was about to execute a national of Paraguay, even though the US had not given the suspect the opportunity to notify his consul. The ICJ indicated provisional measures asking the US not to execute the people pending the outcome of the case. The US did not follow the provisional measures, and Breard was executed.

b. Binding nature of provisional measures. Whether provisional measure are binding is a big question in the ICJ.

3. Procedural issues.

· Chamber proceedings. Until recently, when a case was brought before the Court, all 15 judges heard the case. If one of the parties didn’t have a judge of their nationality on the Court, they could appoint one. At the same time that the US withdrew from compulsory jurisdiction following the Nicaragua case, it agreed to submit a longstanding dispute with Italy to a chamber of the ICJ. It reinvigorated this practice, as opposed to a full-court hearing. It gives them a much greater degree of control in choosing which judges are going to decide the case. Is that a good idea or a problem?

a. Positives. More countries might submit disputes to the ICJ because they feel that they have more control.

b. Negatives.

(1) Inconsistencies between the panels. When the chamber issues a decision in the name of the ICJ it becomes as precedentially important as a decision of the full court.

(2) Excludes some countries geographically from the decision-making process. Precedent will not be based on the wide geographic distribution of the Court. US and European countries tend to want US and European judges on the panels.

4. France v. Norway (ICJ 1957).

· Facts: French nationals owned bonds that initially contained varying clauses that France claimed expressly promised and guaranteed payment in gold. Norway later passed legislation allowing payment of the bonds with Bank of Norway notes. France espoused the claims of its nationals before the ICJ, and Norway challenges jurisdiction.

· Holding: Jurisdiction improper. France has a self-judging domestic jurisdiction clause. Reciprocity allows Norway to take advantage of France’s clause and determine that this is within Norway’s domestic jurisdiction.

· Important elements of the case:

a. Reciprocity. When a party places conditions, the other party can rely on the reservations of the applicant. Even though Norway didn’t make any reservations to the Court’s jurisdiction, it can rely on France’s.

b. Is a self-judging reservation valid at all? The fact that the domestic jurisdiction clause is self-judging means that the country can always get out of the Court’s jurisdiction. In determining whether this is a valid reservation, one can look to the Vienna Convention on the law of treaties – the reservation has to be consistent with the purpose of the treaty. Even if the Vienna Convention does not apply, strictly speaking, something like that idea might apply. One which renders the whole thing potentially nugatory may be against the object and purpose of entering in the first place and therefore could be arguably invalid. This has never been resolved by the Court, however.

5. Nicaragua v. United States of America (ICJ 1984).

· Facts: Nicaragua was going to sue the US for supporting the Contras. In anticipation, the US on a Friday attempted to amend its compulsory jurisdiction. On Monday, Nicaragua filed suit. The actual compulsory period in US acceptance of compulsory jurisdiction was six months of notice before termination or modification of the declaration. However, their amendment said that they were leaving the compulsory jurisdiction with respect to Latin American states notwithstanding their six-month obligation.

· Nicaragua’s procedural problem with jurisdiction. They purported to accept the predecessor PCIJ’s jurisdiction. Under 36(5), acceptance of the PCIJ’s jurisdiction is acceptance of the ICJ’s jurisdiction. Nicaragua had sent a telegram accepting jurisdiction, saying that the ratification document would follow. However, the ratification document was never received. It was wartime, so it’s possible that they sent the document and it’s now lying on the bottom of the sea. Nicaragua’s argument is that it was continually listed as accepting the ICJ’s jurisdiction. Maybe there were some formal defects, but in light of the later conduct of parties, they should be deemed to have accepted the Court’s compulsory jurisdiction. The Court accepts this argument.

· Six months argument. The US says that Nicaragua’s acceptance of compulsory jurisdiction did not include the six months’ advance notice requirement, so the US can’t be required to follow it either. Court’s response to this:

a. Attempts a distinction. The Court tries to distinguish between certain features of the declaration that limit the scope of the declaration. It is confusing language that says that reciprocity is based on scope and substance of commitments, not with formal conditions of creation.

b. Rights of immediate termination not established. There should be a reasonable time provided before withdrawal from compulsory jurisdiction, and Friday to Monday isn’t a reasonable time. This is the stronger argument.

· Parties to case before the Court. The US argues that Nicaragua has failed to bring before the Court parties whose presence and participation is necessary for the rights of those parties to be protected and for the adjudication of the issues raised. Regardless of this, the ICJ can still have jurisdiction. Other bases for jurisdiction:

a. FCN treaty.

b. The ICJ says that international law is coextensive with the UN Charter. The US thought this was sleight-of-hand that the Court used to circumvent the multilateral treaty requirement.

· Judicial statesmanship. The Court was aggressive about asserting jurisdiction in this case. Did the Court make a mistake from an institutional perspective? Some people say that it did make a mistake, as it did in the French nuclear testing case. It has to be on very strong grounds in saying that the parties have agreed to jurisdiction, or it runs the risk of undermining its own powers and legitimacy.

· Admissibility. Admissibility is another way that the US attempted to get the Court to remove itself from such a highly publicized dispute. This is a separation of powers-type arguments. The US argued that this involves an ongoing use of force, and when that is the case, it is principally in the domain of the Security Council. This is ironic because the Security Council was blocked by the veto at the time. Similarly, they tried to bring out institutional fact-finding questions.

a. Iran-US case. A lot of these questions came up in the Iran-US case a few years earlier. The Court said, as it did in the Libya case, that the Security Council did not have primary responsibility.

b. Necessary parties argument. There was also a necessary parties argument, because Honduras was a necessary party to the case and wasn’t there. The Court rejects this argument. If there was a compulsory parties rule, the Court couldn’t adjudicate many disputes because it lacks compulsory jurisdiction over so many countries. Also, they say that if Honduras is an affected state, it can bring an action to intervene.

· Aftermath of case. After the Court issued its opinion on jurisdiction and admissibility, the US announced that it wouldn’t participate further in the proceedings. The case went forward. Sometime after that, the US invoked the six-month clause and removed itself from compulsory jurisdiction of the Court. This was a big blow to the Court because the US was its most important member, considering that neither the Soviet Union nor any Eastern Bloc countries had accepted the ICJ’s compulsory jurisdiction.

6. Libya v. United States (ICJ 1992).

· Facts: The US and Britain wanted to make Libya extradite suspects to Lockerbie bombing. Libya replied that they could not be forced to extradite under either the Montreal Convention or customary international law. The US became increasingly bellicose in its attitude toward Libya, and adopted Resolution 731, which applied pressure on Libya to accept the demands. One might say that through its Article VII powers, the Security Council was thus in essence creating international law. Libya brought suit before the ICJ asking it to prevent the US and Britain from taking military action or threatening it with sanctions.

· Holding: The Court said that under Art. 25 of the Charter, all states should accept Security Council decisions. Under Art. 103, the obligations in that respect prevail over their obligations under any other international agreement.

· Judicial statesmanship. This case, as Franck writes, put the Court in a position similar to John Marshall in Marbury v. Madison. Many people thought that the ICJ might be a good check because the Security Council had become too powerful. Franck is an optimist, and reads in the decision some possibility that the Court would engage in judicial review even though it did not do so in this case. The Court seemed to leave open some room for it to say at a later point that the Security Council had acted ultra vires and exercise a check on the Security Council of some kind.

a. Concern about too much Security Council power. In the early 1990s until perhaps 1996, there was concern about the growing 800-pound gorilla of the Security Council. But as the decade wore on, more concern has focused on the idea that the Security Council does not do anything. Kosovo is one major example of its failures. Perhaps the concerns about finding ways to limit the Security Council have become something less urgent than they once were.

b. Article 24. Article 24(2) says that the Security Council should act in accordance with the purposes and principles of the UN charter, which some people argue should provide for some kind of judicial review.

· Problems with ICJ taking on role of judicial review:

a. Political decisions. These are political decisions and not legal decisions.

b. No real geographical advantage. Although some might look to the ICJ to provide a check on the European domination of the Security Council, the nationalities of the ICJ mimic those of the Security Council. There are always judges from the five permanent members in the ICJ, although there is no permanent member veto.

c. Court doesn’t enforce its judgments. The Security Council enforces the Court’s judgments, which are frequently abided by. However, just because the Court doesn’t enforce its own judgments doesn’t mean that it provides no check. Even if it doesn’t affect all the members of the Security Council, it may affect some. Whether it is no check or not as big a check as we would like are different things.

d. General weakness of ICJ. The World Court is still a much weaker institution than the Supreme Court was even at the time of Marbury. As a practical matter, it doesn’t have the institutional legitimacy and authority that would make its decisions respected if it asserted that power. That may explain why in the Libya case they just barely opened the door.

e. Procedural problems. How would the Court play this role? How would it get its jurisdiction? Is jurisdiction dependent on the fact that Libya happened to be a party to the Montreal Convention, which happened to have a provision calling for resolution of disputes in the ICJ? It might not have jurisdiction in a large number of disputes, instead exercising jurisdiction in a hit-and-miss fashion depending on which treaties are involved and whether they have the right clauses.

(1) Advisory opinions as solution. One possible way out of that is advisory opinions. The Court gets the authority for advisory opinions from a request from the General Assembly or the Security Council under the Charter. Also, under Art. 96 other organs and specialized agencies so authorized by the General Assembly may request advisory opinions by the Court. But the way it’s happened is that the General Assembly has tended to pass resolutions saying that the WHO or some other specialized agency is generally authorized to submit disputes to the ICJ.

7. Nuclear weapons cases.

· Propriety of advisory opinion. The Court accepted the case on the basis of the General Assembly’s request, but refused to accept the WHO’s request for an advisory opinion because of the language about legal activities “within the scope of their activities.” The Court said that the use of nuclear weapons was not appropriate to WHO’s scope of activities, and thus it could not ask for an advisory opinion on that subject.

· Holding. The Court said that nothing makes nuclear weapons inherently legal or illegal. In some ways it’s unclear whether they ruled or not. They said that for almost all intents and purposes use of nuclear weapons may violate customary international law, but there are some circumstances where the state’s existence is threatened and the legality of use is more questionable.

· Shows effect NGO activists can have on international law. Prof. Falk and some of his students asked the World Court for an advisory opinion on nuclear weapons. They built public support through the NGOs, which brought it to the General Assembly, and they got the General Assembly and the WHO to submit the matter to the Court for an advisory opinion.

B. Regional and Specialized Courts

1. The European Union. The European Union is a kind of hybrid between an international organization and a state. It is an entity with a kind of sui generis character. You can see this in the way the European Court of Justice works, and interaction between European community law and law of member states.

2. The European Court of Justice.

· Important doctrines. The European Court of Justice through its decisions has established two important doctrines:

a. Doctrine of direct effect. The doctrine of direct effect says that Europeans can rely on a certain right directly in national courts, even if this right hasn’t been transformed into national law by the parliament. It’s similar to self-executing treaties in domestic law. It’s not only the treaties, but also the laws passed by the European Council and the European Commission.

b. Supremacy. Supremacy is the idea that even the secondary sources of European law (directives, etc.) are supreme to the national law of the European countries that are members.

(1) Last in time rule. The last in time rule isn’t valid for national legislation – only on the level of the EU.

· Judicial review. Many EU members don’t have judicial review. The power that the European Court of Justice has given them, though, is effectively one of judicial review. National courts that previously didn’t have the power of judicial review can now strike down an act of the legislatures by reference to EU treaties. There are no other examples like the EU in this respect. For the most part, international dispute resolution tribunals don’t have enforcement authority.

VII.
STATES AND OTHER MAJOR INTERNATIONAL ENTITIES

A. States and Their Governments.

1. Overview. What is the difference between recognition of a state, recognition of a government, and the decision to carry on diplomatic relations?

· Formal distinction. Recognizing the state acknowledges the borders of a particular nation, while recognizing the government recognizes who governs that country.

· Recognition of a state. Recognition of states deals with determining whether an entity that claims to be a state is indeed a state, or if it is part of the territory of another state. There may be a portion of state A with a group of people saying that they aren’t part of state A, but rather are state B. State A says that there is no state B – it is all state A. The category we use is recognition of states.

· Recognition of a government. Recognition of a government is whether an entity within the state claiming to be its government will be recognized as such. In a civil war you might have two parties claiming to be the government of the state, and other states in the international community will have to decide which one to recognize. China and Taiwan are an example of this. Since 1949 and the Chinese revolution, both Taiwan and the People’s Republic of China have taken the position that there is only one state of China, and the ROC says they are actually the legitimate government of all of China. The PRC says that they are the proper government. Thus, any country that wants to deal with either China has to decide which is the government to recognize.

2. Characteristics of a state. 
· Four requirements (see Montevideo Convention of 1933 and Restatement §201):

a. Permanent population.

b. Defined territory.

c. Government.

d. Capacity to enter into relations with other states.

· Permanent population. Antarctica can’t be a state because nobody is living there permanently, even if other requirements are met. Permanent population doesn’t have to be large. The Vatican has raised all sorts of theoretical questions because it has a permanent population of about 450. Liechtenstein, which is clearly recognized as a state, has about 30,000 people.

· Defined territory. The notes to the Restatement make clear that the boundaries don’t have to be set in stone. Boundary disputes don’t have to undermine capacity of entity to be a state.

· Government. A state has to have an entity claiming to be a legitimate government of a state.

· Capacity to conduct international relations. It must have constitutional authority to be able to enter relations with other states. This pertains principally to protectorates and other relationships between a state and another territory.

3. State recognition.

· Express vs. implicit. Recognition is express. However, sometimes recognition is implicit, such as entering into a treaty with the entity.

· Two views about significance of recognition. There are these two views about what the significance of recognition is – declaratory vs. constitutive view.

a. Declaratory view. Under the declaratory view, if it has these four characteristics, it is a state – whether other states recognize it as such isn’t relevant. They must treat the state regardless, and such recognition doesn’t affect the legal rights of the entity.

b. Constitutive view. The constitutive view, on the other hand, says that it is not a state under international law unless it is generally recognized as such by other states.

c. Movement toward views merging. These two views have started to merge (see Restatement §202, Reporter’s Note) because people who had held the declaratory view have begun to realize that if an entity meets the four categories but is not recognized, there is no remedy. On the other hand, people who held the constitutive view began to recognize that states have a duty to recognize entities that have these characteristics. The Restatement adopts the declaratory view, which has been the leading view.

· Yugoslavia and Soviet Union. When Yugoslavia and the Soviet Union disintegrated, the question of recognition became prominent. Until the end of the Cold War, recognition of states came up only rarely. Prior to the 1990s, there were few cases of successful secessions.

a. New conditions for Yugoslavia recognition. The EU, with US support, added new requirements in the case of Yugoslavia. To be recognized, they also had to have constitutional guarantees enforcing rights of minority ethnic groups, ratifying major human rights treaties guaranteeing rights of minority groups and others within the territory. That raises the question whether it was appropriate for those requirements to be added when the question was recognition of the state. See infra.

· Act of aggression to form state. What if a state comes into existence as a result of an act of aggression? Restatement §202 – no need to recognize it, you may even have a duty not to recognize it. However, over time they may come to be recognized.

a. Counter-example. A counter-example is that the US did not recognize the Soviet invasion of Estonia, Latvia and Lithuania – it has always recognized them as separate entities. Bangladesh is an example on the other side.

4. Right of secession. Under international law, is there a right of secession?

· Self-determination vs. territorial integrity. There is the principle of self-determination, and the principle of uti posseditis (territorial integrity of states). Self-determination holds that people are entitled to decide upon their political faith, including the right to decide whether they should be part of a state or have an independent state. In the decolonization movement, these two interacted. The principle of territorial integrity would be asserted by the colonial power, saying that the colonies are part of their territory – anyone who says otherwise is interfering with our internal affairs. People on the other side countered with the right of self-determination for colonial peoples, and that view prevailed. The way you can tell, according some rules, whether a part of a state had a right to self-determination is if the core was separated from the part of the state asserting the right to self-determination by blue water.

a. Right to self-determination preserves colonial borders. While there was a right to self-determination, the next step was to assert that uti posseditis applied to the new state. As soon as its independence was established, the boundaries of the new state were the colonial boundaries. In Africa, the boundaries were arbitrarily drawn by the colonial borders and didn’t correspond with a natural way of drawing borders. It separated some ethnic groups into more than one state, and put together other groups that had no previous relations. The rulers insisted on uti posseditis, saying that otherwise there would be two centuries of war over the borders.

· Law unsettled. The law is quite unsettled. We are in a period of rapid and dramatic changes.

· Factors in recognizing secession. When the state allows a region to secede, international law recognizes it as a legitimate secession. It doesn’t say, however, that there’s a right to secede. East Timor is a mixed example because Indonesia agreed under enormous international pressure. Factors:

a. Consensual secession is permitted

b. Where there are massive violations of human rights or violations of internal autonomy agreements, there might be a right to self-determination understood as secession in response to massive violations of human rights. It is unclear how massive the violations have to be, and what rights have to be violated.

c. Civil war as a means to secession. A territorially concentrated group within a state can launch a civil war. They probably cannot claim a right to secession and thereby a right to aid in their secessionist movement from the outside. When the war reaches the point that they now have effective control over the territory of the state, the question might be whether there is a territory, population and government with capacity. Uti posseditis doesn’t say you have to recognize the borders of state regardless of what happens. If a successful secessionist movement meets the requirements for a state, they can become a state. State C has sympathy with B. If they say that they recognize B as independent during a civil war, it would be intervention in a civil war. But where B has internal control over the territory, C can recognize state B and it is no longer intervention.

5. Demands that state agree to human rights treaties before recognition. The European countries and US insisted on this in the case of Bosnia and Croatia recognition. The goal was to ensure that the new regimes did not do to their minorities what happened to them under the previous regime.

· Circularity problem. There is a problem with making them sign human rights treaties beforehand, which is something that only a state can do. They are taking action as a state before becoming a state.

· External problems justify demand. There is an interest that other states have other than just a moral argument for having new states be in compliance – refugee problems, etc.

· What about recognizing them as states, but insisting that they sign the treaties prior to recognizing the new government? The problem with this proposition is that once you recognize a state, there is no taking it back. If they back out of the human rights treaty, you can’t cease to recognize them as a state. This is distinct from recognizing a government, where you can withdraw diplomatic relations.

· Conceptual problem. Are we talking about sovereignty or talking about a state? International law has changed in terms of what sovereign rights are. It used to be essentially unlimited sovereignty and now we think that it is significantly restricted by human rights principles. The question is whether the appropriate juncture is when we’re talking about recognition of states, recognition of governments, or diplomatic relations. The EU attached it to whether to recognize them as states at all.

· Argument regarding treatment of population. There is an argument that if a state has lost sovereignty over part of the state by treating them bad enough, if the part treats its own people bad enough then it won’t become a state in the first place.

6. Government recognition.

· Requirement that it must have control over territory of state. The one requirement everyone agrees on is that a government should be recognized only if it has effective control over the territory of its state. If there is a civil war and you recognize one of the warring parties, you may be violating the non-intervention principle of international law. By recognizing one of the parties, you may be throwing your weight behind one side – thus, an act of intervention.

· Are you required to recognize it if it has control over the territory?
a. Wilsonian Doctrine. States have discretion when to recognize other governments. They can recognize them or not as they please, and it’s appropriate for standards to be employed, like Wilsonian standards that they must gain authority through constitutional means.

b. Estrada Doctrine. All that is needed to be the legitimate government is that the government has effective control over the territory—recognition of a government is not a separate act from recognition of the state. The Estrada Doctrine was a response to US non-recognition of regimes coming to power in Latin American countries. The US’s recognition had a huge effect on the stability of the regime, and was widely seen as US intervention in a state’s internal affairs. The Estrada doctrine became widely accepted – recognition of governments was made far less of an issue than at the beginning of the 20th century. It resurfaces, though.

(1) Panama example. When Noriega was in power, Noriega grew to dislike a president, and removed him from power. The old president went into hiding – nobody knew where he was, but he claimed to be the legitimate government of Panama, as did the newly appointed president. The US refused to recognize the new president.

· Difference between recognition and diplomatic relations. There is a difference between recognition of a government and carrying on diplomatic relations with the government. For example, the US recognizes the state of Cuba and Castro’s government as its legitimate government. But it does not have diplomatic relations with Cuba.

· What’s at stake in recognition of government? Recognized governments have certain rights and obligations, and won’t get them as readily if they’re not recognized.

a. Debts. In China, there was massive social revolution and a new government called the People’s Republic of China emerged. Can the PRC say that they’re a new entity? In that context, the PRC says they won’t pay old debts, and the USSR says the same thing after the Bolshevik Revolution. It wasn’t just that there was a new government, they were also claiming that these were odious debts procured through imperialism, intervention and unjust dealings.

b. Who other countries deal with. The traditional rule is that other states can rely on whoever has effective control of the territory. Whoever is recognized as the legitimate government has access to the state’s property located in the country that recognizes it. In the case of Panama, the US continued to recognize the old president. Thus, if Air Panama (government-owned corporation) has bank accounts in New York, the old president can withdraw money from it. He could also control all the diplomatic offices in any state that continues to recognize him.

VIII. FOREIGN SOVEREIGN IMMUNITY AND THE ACT OF STATE DOCTRINE

A. The Immunity of Foreign States

1. Background.

· Sovereign immunity in domestic law. Most states in domestic law have some kind of sovereign immunity, preventing the government from being sued in the state’s courts. The US began to waive domestic sovereign immunity early in the 20th century. Later in the 20th century it passed the Federal Tort Claims Act, making the government liable on a respondeat superior theory for its employees acting in the scope of their employment. The principle of sovereign immunity still exists and you still can’t sue the US government unless it has consented to a suit. It’s just that now it has very broadly waived sovereign immunity.

· Customary international law doctrine. Along with domestic sovereign immunity was the customary international law doctrine of foreign sovereign immunity. In the 18th and 19th centuries, “absolute” sovereign immunity was the prevailing doctrine everywhere. That was recognized in The Schooner Exchange v. M’Faddon. There were exceptions, but in general it was absolute. This is all in customary international law, and in the Paquete Habana the Supreme Court said that customary international law was part of the law of the US, and it would enforce customary international law in the absence of a contrary domestic act. There were more restrictions on removing foreign sovereign immunity. The US was very slow in removing foreign sovereign immunity, and didn’t do so until the Tate letter, when they adopted the restrictive theory as opposed to the absolute theory.

2. Restrictive vs. absolute theory of foreign sovereign immunity.

· Absolute foreign sovereign immunity. Cannot sue foreign states.

· Restrictive theory. Restrictive theory drew a basic distinction between public and private acts of state.

a. Definition of commercial activities. The paradigm case of private acts would be commercial activities. But a more abstract definition is whether it is an act that only a state can do, or is it an act that private parties can do. If it is an act that private parties can do, then when the state engages in it, it would be a private and not a public act.

b. Tate Letter. The US and its allies were the main holdouts, insisting on absolute immunity until the Tate Letter.

(1) Courts defer completely to Department of State’s determination of immunity. They sent this letter because there were two Supreme Court decisions that made the State Department’s determination final – Ex parte Republic of Peru and Republic of Mexico v. Hoffman. The Court said in those cases that if the State Department didn’t suggest immunity, the court wouldn’t apply it. It was a separation of powers idea, holding that the executive was primarily responsible for conducting foreign affairs, and courts’ decisions could disrupt foreign relations.

(2) The problem. The problem was that as foreign states began to appreciate that the decision was up to the State Department, they applied diplomatic pressure against the State Department. There became major diplomatic wrangles where foreign states saw it as a discretionary act of the State Department. The State Department thus asks the courts to take it out of their hands by applying customary international law to determine whether foreign sovereign immunity applies.

(3) Reasons for change provided in Tate Letter:

(A) Lack of reciprocity.

(B) Spread of communism. There is an increase in state commercial activities. The Soviet model after the war was that all Soviet foreign commerce would be done through the state trading company, which was entitled to absolute sovereign immunity. The US wanted to deny the Communist companies that particular benefit.

(C) US recognized waiver of sovereign immunity against itself, while it applied absolute sovereign immunity in its own courts. This was inconsistent.

3. First FSIA question: Is there federal subject matter jurisdiction? There is only federal subject matter jurisdiction where one of the exceptions in 1605(a) applies. The general rule is that foreign sovereigns are immune from suit, and thus there is no federal subject matter jurisdiction unless one of the exceptions to foreign sovereign immunity applies.

4. Verlinden B.V. v. Central Bank of Nigeria (Supreme Court 1983).

· Facts. A foreign P sues a D foreign sovereign for a transaction that has almost nothing to do with the US. Largely speaking, the transaction occurred entirely abroad between a foreign sovereign and a foreign company. It doesn’t arise under federal law, in the sense that it isn’t based on a federal statute, nor does it fall under diversity jurisdiction.

· Issue: Do the federal courts have exclusive jurisdiction over all suits brought by somebody against a foreign sovereign?

· Holding: Supreme Court says there is federal jurisdiction. The Court says that there is always a federal question of whether there is subject matter jurisdiction under the FSIA. It’s circular to say that there is federal court subject matter jurisdiction because there is a question of whether the federal courts have subject matter jurisdiction. But the Court explains that it’s just an oddity of the way the FSIA is drafted. The FSIA is a body of law concerning the scope of foreign sovereign immunity. The question in each case is whether the foreign sovereign engaged in certain kinds of activities that do not enjoy sovereign immunity. There is really a substantive law question. Every time a case is brought against a foreign sovereign, in principle the court has to look at the FSIA and determine whether or not the state is immune. It is always called upon to interpret federal law, the FSIA, and therefore there is always at least a potential question involved in a suit against a sovereign. The well-pleaded complaint rule doesn’t apply in this context.

· Suit being brought by non-US citizen not reason for there not being jurisdiction. §1330 says there should be original jurisdiction over any non-jury civil action over a foreign state. Any P can bring suit against a foreign state under the FSIA. However, they usually must have a tie back to the US in some way. The crucial thing to remember about the Act is that there is a general grant of jurisdiction. Unless the case falls in one of the exceptions, it is dismissed, and almost all of the exceptions have built in some connection to the US – that the action is brought by a citizen of the US, the tort is suffered in the US, etc. They remanded for that very reason in Verlinden – it wasn’t clear that there was a commercial connection for it to fall under the exception in §1605(a)(2).

5. Argentine Republic v. Amerada Hess Shipping Corp. (Supreme Court 1989).

· Facts: During Falklands War, Argentine aircraft bomb Liberian ships outside battle zone. Owners sue Argentina under ATCA, saying this was a tort committed in violation of the law of nations.

· Holding: No jurisdiction.

a. Relationship between ATCA and FSIA. This case is about the relationship between the ATCA and FSIA. The ATCA doesn’t create a cause of action explicitly – it creates federal subject matter jurisdiction. The Court holds that any suit, if it is a suit against a foreign sovereign, is subject to the FSIA. If there isn’t an exception, then the case is dismissed.

· What is left of the ATCA? Has it been effectively repealed? What it does eliminate is suits under the ATCA against foreign states, but it doesn’t say anything about Filartiga itself, which wasn’t a suit against Paraguay. There are questions about who you are able to sue who would be considered a private individual, and who in the government would be deemed to be a state. You would determine this by looking at the FSIA, where there are definitions of what is and is not a state.

6. Saudi Arabia v. Nelson (Supreme Court 1993).

· Facts: They are dealing with the commercial activities exception – §1605(a)(2). Saudi Arabia owns a hospital in Riyadh, and runs ads for the hospital in the US. Nelson sees an ad, interviews, gets the job, and goes to Saudi Arabia. He whistle-blows on oxygen problems in the hospital and claims that in return he is imprisoned and tortured.

· Text of §1605(a)(2): “in which the action is based upon a commercial activity carried on in the United States by the foreign state…” This action is based upon a commercial activity carried on in the United States by the foreign state.

· Substantial contact. The action must have a substantial contact with the US. The Act defines commercial activity as regular course of conduct, and refers to nature of the conduct rather than the purpose for which the conduct is carried out.

· Why is that not a commercial activity? Because Nelson isn’t complaining about the commercial acts so much as he’s complaining about the arrests; those are not commercial activity. The Court looks at the words “based upon” first. The Court says that everything that happened in the US was commercial, but the suit is not based upon those activities. The suit is based upon police abuse of power. The Court doesn’t even get into the question of whether they have substantial contact with the US, because they are not commercial activities.

a. Standard for determining whether it is a commercial activity. A state engages in commercial activity under restrictive theory where it exercises “only those powers that can also be exercised by private citizens,” as distinct from those “powers peculiar to sovereigns.”

b. Argument against this for Nelson. The hospital could itself just have detained him and roughed him up. The argument is that a private party on the street could have done this to him, but we just use a different word when the state does it. The answer to that is that if you remove that distinction, there is no distinction between what a state and a private citizen does.

c. Question regarding commercial acts. Compare the sale by Martin-Marietta Corporation to the government of Germany of 100 screwdrivers versus 100 missile with a range of over 300 miles and capable of carrying nuclear warheads. Are both commercial acts? Does the House Committee Report help answer the question?

(1) You can look at it narrowly and say that it is commercial in nature. Or you could argue under the Weltover test that private parties can’t actually buy nuclear warheads and tanks.

7. The waiver provision – §1605(a)(1).

· Text. The FSIA says the state shall not be immune in any case “in which the foreign state has waived its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance with the terms of the waiver.”

· Practical effect if you’re making a loan to a foreign state. You would place some form of waiver into the contract—then it will be possible if the foreign state breaches the contract to bring them into court. Otherwise it might be extremely dangerous to enter into the contract with a foreign state. Although waiver can be implied, the less explicit you are, the more likely a court is to decide that they really didn’t waive sovereign immunity.

8. Terrorism/extrajudicial killings - §1605(a)(7).

· Elements:

a. Various offenses. Money damages sought against foreign state for personal injury or death caused by act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or provision of material support or resources for such an act

b. The act or provision of support is engaged in by official in the scope of his office, employment or agency
c. Court shall decline to hear the claim if:

(1) State not designated state sponsor of terrorism at time of act, unless later so designated as result of act – (a)(7)(A).

(2) Act occurred in the foreign state against which claim is brought and claimant has not afforded the foreign state a reasonable opportunity to arbitrate the claim – (a)(7)(B)(i).

(3) Neither claimant nor victim was national of US when act occurred - (a)(7)(B)(ii).

· States designated state sponsors of terrorism. There are seven designated states – Cuba, North Korea, Iran, Iraq, Libya, Syria, Sudan. These are countries that the US has bad relations with. One striking feature of (a)(7) is that it doesn’t apply to any foreign sovereigns that the US does not designate in this way. As a practical matter, it means that the only states that will be held liable under (a)(7) are those states that the US is hostile to. Suppose an American of Kurdish background goes to Turkey, is arrested and tortured for engaging in pro-Kurdish activism. His claim would be thrown out because the wrong country tortured him.

· Hypo: What if a Libyan dissident came to the US to sue? The waiver of sovereign immunity only applies in favor of American nationals, so he would not have a cause of action—the inverse of the ATCA.

· Cases under (a)(7).

a. Alejandre v. Republic of Cuba (S.D. Florida 1997). P represented three people who claimed to have run a humanitarian organization that helped Cuban refugees off the coast of Florida. Cuba shot their planes down over international waters. In fact, the deceased were most likely paramilitary types who really hated Fidel Castro.

b. Flatow v. Islamic Republic of Iran (D.D.C. 1998). Brandeis student was killed by a suicide bomber in Israel. Her family sues Iran. There is evidence that the Palestinian Islamic Jihad faction that Iran trains had done it.

c. Cicippio v. Islamic Republic of Iran (D.D.C. 1998). Suit against the Hizballeh.

d. Default judgments. You have the entry of default judgments in pretty much every case because these countries won’t litigate in the US. For example, in Alejandre there is an award of over $187 million based on a huge punitive damages award plus compensatory damgaes.

· Critique of the “state sponsors of terrorism” requirement. Why would it matter whether a state was designated as a state sponsor of terrorism if it didn’t engage in terrorism in a particular case? Conversely, imagine the countries who think that the UK tortures Catholic prisoners in Northern Ireland. Why should they be exempt from liability if Libya is liable because of other acts unrelated to the subject of the suit? Libya is designated a state sponsor of terrorism because it’s behind Lockerbie. But why thereby should Libya become liable for human rights violations or torture when the same act of the UK is not liable?

a. Negative effect on relations. When there are huge judgments and nobody pays, it doesn’t seem to help human rights. It does, however, negatively impact relations. Cuba would be worried about commercial relations with the US because all of its property could be attached to pay off the judgment.

b. How do we deal with these judgments? There might be a Dames & Moore hidden way of settling this, or hidden concessions to Cuba in the process. However, once a citizen has a judgment in his hands, it isn’t easy to convince Congress that the only reason for that judgment is because we hated Cuba, and we didn’t actually think that they would pay it. It creates complications.

c. How should the statute be reformed? Is the right solution to get rid of the exceptions, or is it a bad idea altogether?

B. Diplomatic and head of state immunity.

1. Background on diplomatic and head of state immunity.

· Different kinds of immunity. Diplomatic immunity is what diplomatic representatives of the state are entitled to when in the territory of the receiving state. Head of state immunity what a head of state has when sued in the courts of another state. These are separate legal doctrines. Diplomatic immunity is covered extensively in customary international law, the Vienna Convention on Diplomatic Relations and the Vienna Convention on Consular Relations. Head of state immunity is also to some degree covered in the Vienna Convention.

a. Diplomatic immunity. Diplomatic immunity applies to diplomatic representatives while in the foreign state. If you have a French diplomat in Washington, he is entitled to full diplomatic immunity from civil and criminal jurisdiction. If the diplomat murders someone, at worst he can be declared persona non grata and asked to leave the country. The foreign state, however, can waive the diplomatic immunity and allow the diplomat to be prosecuted.

b. Head of state immunity. Head of state immunity applies to any actions by the head of state while head of state. They exist even when the head of state is not in a foreign state. There is a difference between the immunities that the person is entitled to while the head of state, and those the person is entitled to after being head of state or an accredited diplomat:

· Rationale personae vs. rationae materiae – Article 39 of Vienna Convention on Diplomatic Relations.

a. Ratione personae (personal immunity). Full immunity of the person—the diplomat or head of state has full personal immunity.

b. Ratione materiae (functional immunity). After they are finished being head of state/diplomat, they are only immune for functions that they performed while acting in official capacity.

2. The Pinochet case (1999).

· Majority opinion (Lord Browne-Wilkinson).

a. No immunity from international law. Browne-Wilkinson argues that because they recognize personal liability, there is no immunity from international law. The Torture Convention redefined official acts of state as not including torture. He doesn’t claim that there’s anything in the Convention that talks about how functional immunity applies. He defines a head of state as being a public official. If they weren’t, anyone in the state could be defined a public official.

b. Universal jurisdiction. Universal jurisdiction means anybody can be held to account for their crimes of torture anywhere in the world. Normally, jurisdiction is territorial. Here, the idea of universal jurisdiction is that even though the torture is committed in state X and the victims are nationals of state X, state A can prosecute the head of state in state A for those acts of torture.

c. Don’t have to extradite. A state doesn’t necessarily have to extradite the head of state. It could also prosecute him.

d. Torture Convention inconsistent if head of state immunity not waived. He seems to be arguing that the core purposes of the Torture Convention would be deeply undermined if head of state immunity weren’t waived. If the head of state could invoke immunity, there are states that couldn’t extradite or prosecute them for this reason.

e. Tension between Filartiga and Pinochet. There is a potential tension between the Filartiga and Pinochet case. According to these judges, does the Paraguayan torturer have head of state immunity? It appears that he would under these judges’ notion of head of state immunity. It’s not just applicable to heads of state like Pinochet, but all public officials. The torturer is defined as a public official by the convention – wherever they’re found, there’s a duty to prosecute, but they’re immune from prosecution. What would be the point of imposing universal jurisdiction and an obligation to prosecute if they can’t be prosecuted except by the permission of their government? The real achievement of the Torture Convention was universal jurisdiction and duty to prosecute. But if head of state immunity is intact, then all of that is pointless. That’s his argument for why there should be an implied lifting of functional immunity in the Torture Convention. In the absence of an international court that can punish torturers, you need a lifting of former head of state immunity.

· Lord Goff’s dissent. Lord Goff has a powerful argument regarding the failure of the Torture Convention to say that functional immunity does not apply to cases of torture.

· Arguments against automatic waiver of head of state immunity.

a. Prolongs corrupt regimes: Harder to remove heads of state from power because they fear prosecution when they’re removed.

(1) This may apply to those who are already in power. However, there is an argument that incentive goes the other way to future dictators because they know they could be prosecuted if they torture.

b. Political disputes can end up in criminal charges. For example, the IRA lobby in the US can get a former British government minister arrested and prosecuted for engaging in torture. Due process comes into play. In our contentious world, you have the possibility that on a bare allegation that an official engaged in an act of torture, that official is arrested in a far-flung country and subjected to prosecution where the burdens of proof are different. There is thus a reciprocity problem, and concerns about fairness and political bias. You can also ask the effects on international relations if one state starts accusing former heads of state of torture.

c. Ignores reconciliation processes. In Chile they had a reconciliation process. Pinochet made sure that he had immunity, but there was a transition to a democratic regime. Then Spain says that they care more about accountability.

(1) Although there is an argument that a state cannot sign away the rights to justice, it is unclear what justice entails. Is it prosecution or reconciliation? Historically, prosecutions are often ineffective as an international instrument of obtaining justice.

(2) Another argument is that Pinochet tortured and killed a lot of people who weren’t Chilean citizens – i.e. Spanish nationals. It seems inconsistent to say that one country’s reconciliation process can waive the claims of another country’s nationals.

C. The Act of State Doctrine.

1. Underhill v. Hernandez (Supreme Court 1897).

· Facts: Hernandez takes over city in Venezuela during revolution, and wants to coerce Underhill into operating water system for new rebel regime. The rebels win and US recognizes the government, but Underhill sues Hernandez for false imprisonment.

· Holding: Underhill cannot recover against Hernandez. Certain acts of state are presumptively valid. It’s an abstention doctrine – not a judgment that the acts are valid, but that they will be treated as if they are valid.

· Requirements to find act of state. An act of state must be:

a. Public act.

b. Occur within territory of state.

2. Banco Nacional de Cuba v. Sabbatino (Supreme Court 1964).

· Facts: C.A.V. is a sugar company in Cuba owned by US nationals. They contracted with American commodities broker Farr, Whitlock. The Cuban government nationalizes that company in response to the US reducing Cuba’s sugar quota. Farr, Whitlock then enters into the same contract with the Cuban government to sell sugar in Morocco. Then Farr, Whitlock sells the sugar and turns the assets over to the old owners of C.A.V. These old owners are in bankruptcy and Sabbatino is the receiver in bankruptcy. The sugar was sitting on the deck of a ship in Havana Harbor on July 8. This is important because it’s the act of state requirement that it be in the state’s territory at the time of the act of state.

· Procedural history. Banco Nacional files suit in US district court for breach of K. District court rules for D, saying expropriation violated international law because they did it without compensation. The Cuban revolution happened during a high point of controversy over compensation.

· Conflict of laws case. This is a conflict of laws case. The question is what law applies to the dispute. Ordinarily because the K was entered into in Cuba, under conflict of laws principles Cuban law would apply. The question is whether NY courts can refuse to give effect to Cuban law or Cuban decree in this place. There is a principle of conflicts saying that a foreign court need not give effect to a foreign law that violates its public policy.

· Sabbatino’s argument: Sabbatino distinguishes Underhill because in that case there was no violation of customary international law. Perhaps there is an exception when the act in question violates customary international law.

· Holding: They limit the holding to its facts. The judicial branch will not examine validity of a taking of property if:

(1) Territorial (occurred in state’s territory).

(2) Recognized government.

(3) Extant government (it is still in existence).

(4) In the absence of treaty or unambiguous legal principles.

(5) Lack of consensus – lack of clarity about the issue.

(6) Sensitivity of issue – highly sensitive to national nerves. The latter two are reasons why the court should be especially reluctant to decide an issue such as this. That’s where you’re likely to get a lot of embarrassment to the executive. If it’s not sensitive, then the court’s ruling is less likely to be embarrassing.

· Basis for holding: The Court bases its decision on separation of powers. They say it isn’t really based on customary international law (unlike Underhill). It’s a prudential rule rather than a constitutionally compelled rule. It’s a kind of federal common law with constitutional underpinnings.

a. Compelled vs. prudential. If it were compelled by the constitution, Congress would have no authority to legislatively override the decision. This is why the Congress thought it had the power to pass the second Hickenlooper Amendment.

b. Policy concern: Judiciary could possibly undermine or embarrass the executive, who is primarily responsible for carrying out foreign affairs. If the judiciary were to get involved, it might be counterproductive from the perspective of US foreign policy.

(1) Executive more effective in dealing with foreign policy. It can bring this to the Cuban government through diplomatic channels. If that fails, they can go to embargoes, cut off diplomatic relations, cut off foreign aid. That’s how American nationals whose property is expropriated are likely to get compensated. On the one hand, the judiciary is weak in this area even if it goes whole hog.

(2) Potential for conflict between judiciary and executive. The core nightmare that they have in mind is the judiciary coming out the other way. The executive says that Cuba violated customary international law but the Court says that it didn’t. That might seriously undermine the executive’s position in seeking redress and harm US foreign policy interests.

· Ways that conflict between judiciary and executive could arise. There are two possibilities after an expropriation:

(1) Executive hasn’t said whether the expropriation was illegal. A court decision that it violated customary international law might offend the other state and impede negotiations. However, if the court says they haven’t violated customary international law, it might strengthen the bargaining position of the other state against the executive.

(2) Executive has said expropriation was illegal. If the court agrees with the executive, it might make matters more complicated and difficult in the sense of piling on layer after layer. If the court decides contrary to the executive, then the executive’s position is significantly undermined. That’s what the Supreme Court fears if they try to get involved in judging acts of foreign states committed in their own territory.

· The Bernstein exception. The Bernstein exception says that if there is an executive statement saying that the act of state doctrine shouldn’t be applied, then they don’t have to apply it. The Court ultimately rejects the Bernstein exception.

a. Reverse Bernstein doctrine. The argument for reverse Bernstein is that the Court shouldn’t decide not to apply the act of state doctrine unless the executive says that it should be applied.

b. Court’s rejection of reverse Bernstein. The Court rejects this for two reasons:

(1) Makes executive liable to lobbying. Same problem that arises with foreign sovereign immunity. If the Court announces that it’s in the executive’s power to decide whether act of state doctrine should be applied, foreign countries will lobby the State Department. In contrast, the claimants will organize their representatives to bring public pressure on the State Department not to invoke the doctrine.

(2) Notion of an independent judiciary. The Court will find itself under pressure to accept the executive’s view, and doesn’t want to feel that it can’t make its own decision in these cases.

(A) Executive has primary authority in conduct of foreign affairs. The Court notes that the executive has a large number of mechanisms available (embargoes, denying loans, etc.) to get foreign countries to pay compensation. The Court in comparison has very little leverage. When some property by chance ends up in the US, the Court can enter a judgment against that state for a pittance of the overall amount that was expropriated.

(B) Court also asserts own role. On the other side, the Court is also asserting its own role, not just deferring to the executive. It is concerned that the executive branch will assume that the Court will go along with the executive’s view of international law, and there will be pressure on the Court to do so. They are skeptical about reverse-Bernstein because they don’t want the executive telling them to rule on the act of the state, since the executive will be winking at them while assuming that they will decide it how the executive wants. The Court throws a warning out to the executive that it’s not clear how they would rule on whether compensation is required.

(3) Applies also to Bernstein. These concerns arise from either Bernstein or reverse Bernstein.

· The Hickenlooper Amendments. Congress wasn’t very happy with Sabbatino. The first Amendment said the US would not give foreign aid to a country that expropriates. The second Amendment said that no court should apply the act of state doctrine in a case with a taking of property without compensation. The lower court on remand applied the Hickenlooper Amendment, not the act of state doctrine, and found for Sabbatino.

a. Application of second Hickenlooper Amendment. Second Hickenlooper Amendment applies to a very narrow class of cases, where there is a piece of property in the US that can be traced directly to the expropriation. It doesn’t mean that a US citizen can sue a Cuban company wherever its property can be found in the US – it must be directly traced to expropriation.

3. First National City Bank v. Banco Nacional de Cuba (Supreme Court 1972).

· Facts: Citibank loans $15 million to a Cuban company. Cuba nationalizes property, so now it owes money to Citibank. Early on Cuba pays back $5 million and Citibank gives back $5 million in collateral. There is a Citibank building in Cuba that is nationalized without compensation. The two are unrelated. In response to Cuba nationalizing its property in Cuba, Citibank cashes in on the bonds that it’s holding. The bonds are more valuable than $10 million, so it is holding onto money that belongs to Cuba. But on the other hand, they’ve just had their property in Cuba expropriated without compensation. Banco Nacional sues Citibank, and Citibank counterclaims for all the property taken in Cuba.

· Rehnquist plurality: For them it turns on the Bernstein exception. In Sabbatino, the executive branch supported Cuba. In this case, the executive said that they didn’t think Sabbatino is required by US foreign policy because in a case like this, there is no foreign policy reason that the court should apply the act of state doctrine. The Bernstein exception is rejected 6-3 by the Court.

· Douglas concurring. He cites the Republic of China case, which states that where a foreign sovereign sues in an American court, they waive their immunity for a counter-claim brought against them. It will only be allowed up to the amount that the foreign sovereign is suing for, as a set-off, but not an affirmative claim beyond the set-off.

a. FSIA codification. This is codified also in the FSIA §1607. If the claims are unrelated, the counterclaim can only be brought up to the set-off amount. If they are related, it can be brought over the set-off amount.

b. Court rejects this rule. Rehnquist’s opinion is ambiguous about the counter-claim exception. So it is either rejected 5-4 or 5-1 with three abstentions.

c. Problems with counterclaim exception. It doesn’t matter if it is an initial claim or a counterclaim. The policy underlying the act of state doctrine is embarrassment to the executive, and there is still potential for embarrassment even if it’s a counterclaim.

· Powell concurrence. Powell thinks the rule was misapplied in Sabbatino, and is being misapplied here. He votes against Cuba because he thinks Sabbatino was wrongly decided.

· Embargo against Cuba as background to these cases. When Cuba recovers the money, it sits in a bank in the US waiting for a settlement between the US and Cuba. When it occurs, all the money in Cuba’s US bank accounts will presumably be used to pay back all the people in the US whose property was expropriated. If Sabbatino had won, the consequence would be that the amount of money sitting in the account would be lower, and one claimant would get more. In City National Bank, instead of the money being put into the account for all the claimants, it would go directly to Citibank only because the property happened to end up in the US. Whether it’s fair to put all the claimants into one boat is the question here – will it be divided based on who has a claim to the particular piece of property that enters the US, or will it go to all claimants?

4. Alfred Dunhill of London, Inc. v. Republic of Cuba (Supreme Court 1976).

· Facts: A bunch of Cuban companies manufacture cigars. Interventors are appointed by the Cuban government to run the companies. Before expropriation, the Cuban cigar companies under the old ownership had sold a bunch of cigars to importers in the US, and the American importers still owned debts to the Cuban cigar companies. After nationalization, Cuba claims that it owns not only all of the accounts receivable. Dunhill and the others agree and pay them for these pre-expropriation debts. There are continuing shipments after the expropriation to Dunhill and others, and further debts are incurred. Cuba sues Dunhill for post-intervention debts. Dunhill says that they already paid for the pre-intervention debts, which they shouldn’t have paid, and Cuba should return that property. Cuba refuses, so Dunhill says they get a set-off.

· First issue: Whether Cuba was obliged to owe a debt to American importers. Cuba argues the act of state doctrine applies – the companies were expropriated, and whether it violated customary international law or public policy of NY state, the act of state doctrine says you must give it effect. The Court rejects this due to the Republic of Iraq doctrine.

a. “Republic of Iraq” doctrine. The debts receivable had their situs with the importer, in the US. When Cuba tried to expropriate those debts, it was acting extraterritorially. It created a quasi-contractual unjust enrichment type of claim that American importers now had against Cuban companies. The argument is that American companies paid for these pre-intervention debts by mistake, so there is an unjust enrichment duty for Cuban companies to pay them back. The act of state doctrine thus doesn’t apply and the US courts don’t have to give effect to the Cuban decree insofar as the acts occurred outside the territory of Cuba.

b. Republic of Iraq case (2d Cir). King Faisal had ruled over Iraq for years and was overthrown. The first act of the new government was to expropriate Faisal’s property, and they tried to expropriate his property in New York. The court says they don’t have to apply the act of state doctrine because the property was not in Iraq. They go on to say that the decree offends their public policy because it was done without due process of law. Although they do it as a pro-civil liberties doctrine, you might think it’s more like a thieves’ market. The doctrine protects New York State as a place where anybody can have their money safely deposited, because the US won’t give effect to decrees in their own country expropriating the property.

· Second issue: Whether Cuba refusing to pay back the money is itself another act of state that the US will give effect to. There you don’t have the territorial problem because the money is in Cuba.

· Holding:

a. Part II of opinion (5 justices). The Court says there is no second expropriation and thus no second act of state. They’re low-levels officials, and they weren’t invested with any authority to make an act of state in the official public sense that the doctrine requires. On the one end, you have low level public officials. On one end, they’re not paying back a debt they had. That isn’t an official act.

(1) Consistent with Underhill? In Underhill, Hernandez simply wouldn’t give P his passport. There is no decree, no public act. One could argue that the difference is that in Underhill, D is a general. Implicit in his authority as a high-ranking official is that his powers might include the authority to make people run waterworks. However, the action looks very unofficial.

(2) Consistent with Filartiga? To what extent is Filartiga consistent with the act of state doctrine? In Filartiga, a Paraguayan official commits an act of torture against a Paraguayan national in Paraguay.

(A) Torture may not be a public official act of state – it is just carried out by officials acting outside the scope of their authority.

(B) These are not issues that touch sharply on national nerves, and thus we don’t need to apply act of state doctrine.

(C) Jus cogens. Maybe the act of state doctrine ought not to apply to principles that are so strong as to be jus cogens.

b. Part III of opinion (only 4 justices sign on). Commercial activity exception to act of state doctrine. The justices argue that the act of state doctrine should not be extended to repudiation of purely commercial obligation owed by sovereign or commercial instrumentality.

(1) Difference between foreign sovereign immunity doctrine and act of state doctrine. Foreign sovereign immunity is an immunity to suit that foreign sovereigns have under customary international law. The act of state doctrine, on the other hand, derives from the separation of powers rather than customary international. It has to do with the role courts should play in matters that affect foreign affairs, to maximize the US’s ability to advance its interests in foreign affairs. The act of state doctrine isn’t an immunity doctrine at all. It is a doctrine about which law applies. This is the difference between the two blocks of four justices. White says we should do the same in the act of state context. The other four say that the two are not the same. The question is whether it would undermine the separation of powers concerns that led to the doctrine in the first place. The dissent doesn’t answer this question entirely, but that’s how it explains what the doctrine is.

(2) Argument to apply commercial exception. You would argue that the relevant Sabbatino factors are:

(A) Degree of consensus

(B) National nerves

(C) You can argue that where there is greater consensus and national nerves are less sensitive, there is less chance of disrupting executive’s ability to carry out foreign affairs. Commercial activities aren’t particularly close to national nerves and there probably will be much clearer standards. It’s not clear whether it applies in this case, but that is the argument.

5. W.S. Kirkpatrick & Co. v. Environmental Tectonics Corp. (Supreme Court 1990).

· Facts: Nigerian government wanted to build a facility, and its contractors engaged in bribery scheme. The company that was turned down sues the company that got the contract under the Foreign Corrupt Practices Act. Nigeria is not a party to the case, but the act of state doctrine doesn’t depend on whether a foreign state is a party, just on whether the validity of a foreign act is an issue.

· Holding: Act of state doctrine does not apply. The validity of the contract is not an issue. The P is just arguing that there was bribery that the D should not have engaged in, leading to D’s liability. The ruling is simple if you get the conceptual lines straight. The act of state doctrine comes into play when the question is whether to give effect to a foreign act of state. That isn’t the case here.

a. In a way, it challenges the contract. In a way it challenges the contract, because the money from the contract will be paid to the other side. But technically speaking, the contract is valid.

· Basis for claiming act of state at all. District Court found there was an act of state because the ruling could embarrass Nigeria. The D argues that determination of the case requires adjudication of an act of a foreign state that could be very sensitive. This may be a manifestation of the corruption problem in Nigeria. The executive may be engaged in negotiations on corruption with Nigeria and others, trying to come up with a global solution. In the middle of this a US court rules that Nigerian officials accepted a bribe, and imposes a large liability on the MNC that was involved.

a. Sensitivity of foreign country key. Crucial inquiry is whether actions at issue may touch sensitively on the foreign country. Idea of Sabbatino is that this is where the court should stay its hand and the executive instead should be involved.

b. Narrow interpretation of act of state. What’s striking about Kirkpatrick is that the Court gave a narrow interpretation of what the act of state doctrine encompasses – validity of foreign acts of state, irrespective of whether it is at issue in the case. It is a very technical reading of what the act of state doctrine covers, leaving aside the purposes of the act of state doctrine. This may reflect that the Court is uncertain about the act of state doctrine, so they would interpret it narrowly.

· Dunhill exception. There is an argument that they could have applied Dunhill and said it wasn’t an act of state because it was a low-level official who applied the bribe.

6. Kalamazoo Spice Extraction Co. v. Ethiopia (6th Cir. 1984). Applies treaty exception to the act of state doctrine.

IX.
ALLOCATION OF LEGAL AUTHORITY AMONG STATES

A. Jurisdiction to Prescribe Public Law

1. Overview.

· Jurisdiction to prescribe is to make the law applicable to persons, acts, property or relations. It is legislative jurisdiction. Does the state have the power to adopt a rule of law that governs the actions of some person, activities, or property located in some place of the world?

· Example: The US government passes a law saying that everyone in the world must close all public schools on the US’s President’s Day. You can understand the validity of this law within the US, but if the Congress wanted to extend it to public entities in other countries, you have to wonder where they get the jurisdiction to legislate those activities by American law.

· S.S. Lotus: In the Lotus case, we began to talk about jurisdictional principles. International law is permissive in the absence of a prohibitory rule. The consequence for jurisdiction is that ordinarily a state can exercise jurisdiction over any acts whatsoever. The Court imposed the burden on France to show a prohibitory rule preventing Turkey from exercising jurisdiction over the collision. Turkey could exercise jurisdiction unless there was a permissive rule.

a. Reversed in context of jurisdiction to prescribe. For jurisdiction to prescribe, the Lotus presumption is reversed. In contemporary international law the state has to be able to show one of the five bases for exercising legislative jurisdiction, or else its exercise is contrary to customary international law.

2. Five bases of jurisdiction to prescribe.

· Five bases of jurisdiction to prescribe:

(1) Territorial.

a. Everything within your physical boundaries. The idea behind sovereignty is that states have jurisdiction in their own territory. Aliens, if located even temporarily within the state, are subject to territorial jurisdiction of the state.

b. The effects doctrine is a form of territorial jurisdiction.

(2) Nationality.

a. Allows states to exercise jurisdiction over their nationals, wherever they’re located. The US government can regulate an American national anywhere in the world as an exercise of nationality jurisdiction. But if they tried to extend it to non-nationals, that would not be nationality jurisdiction.

(3) Protective.

(4) Passive personality.

(5) Universal.

a. We’ve seen universal jurisdiction in the Pinochet case. It traditionally applied to piracy. Any state could pass a law saying that piracy anywhere in the world is a crime. The Torture Convention does the same in reference to torture.

· Territorial and nationality are the two traditional bases of jurisdiction to prescribe, and the most important.

3. Restatement §403 – Limitations on Jurisdiction to Prescribe.

· It isn’t enough that prescriptive jurisdiction exists. There is an additional requirement of reasonableness.

· Reasonableness factors:

(1) Link of the activity to the territory of regulating state.

(2) Connections, such as nationality, residence or economic activity, between the regulating state and person principally responsible for the activity to be regulated, or between that state and those whom the regulation is designed to protect.

(3) Character of activity to be regulated, importance of regulation to the regulating state, extent to which other states regulate such activities, and the degree to which the desirability of such regulation is generally accepted.

(4) Existence of justified expectations that might be protected or hurt by the regulation.

(5) Importance of the regulation to the international political, legal, or economic system.

(6) Extent to which the regulation is consistent with the traditions of the international legal system.

(7) Extent to which another state may have an interest in regulating the activity.

(8) Likelihood of conflict with regulation by another state.

· If it would not be unreasonable for each of two states to exercise jurisdiction, the one where it is more reasonable prevails.

· Reasonableness requirement has become more accepted. The US historically denied that there was any requirement of reasonableness – all that mattered was whether exercise of jurisdiction fell into one of the five categories. The Restatement said that there actually was a reasonableness requirement. Since that time, this approach to jurisdiction to prescribe has become more accepted both internationally and in the US. This can be seen in the Hartford Fire Insurance Co. case.

4. Hartford Fire Insurance Co. v. California (Supreme Court 1993).

· Facts: London reinsurers were alleged to have violated Sherman antitrust laws. What they did was allowed in the UK.

· Majority opinion.

a. No conflict between US and UK law. There is no conflict because D can comply with both laws.

b. Effects doctrine. Even where the activity being regulated occurred outside the territory of the regulating state, if it has direct and substantial effects in the territory of the regulating state, it falls under the effects doctrine.

(1) Classic example of effects doctrine. Somebody is standing in Canada, and shoots someone in the US. In a strict sense, the US wouldn’t have territorial jurisdiction over the crime. But the effects doctrine says that even when the act took place outside the territory, jurisdiction is proper where it has direct and substantial effects in the regulating state.

(2) Question of how far it can be extended. The US answer is that it should be extended widely. The US has taken the position that activities that occur primarily abroad fall within effects doctrine.

c. Principles of comity. The Court considers whether principles of comity (respect for other jurisdictions) should make the Court stay its hand. They say that comity might apply if there is a real conflict between the US and the UK. However, there isn’t a real conflict.

· Scalia’s dissent. 

a. Finds exercise of jurisdiction unreasonable under Restatement approach. The Restatement says that you have to ask whether the exercise of jurisdiction is reasonable, balancing the §403 requirements. Scalia does that and finds that it is unreasonable.

b. Charming Betsy principle. Congress can override CIL through legislation. However, Scalia applies the Charming Betsy principle. The Court should construe the law as not violating customary international law unless Congress unequivocally says that it wants to violate customary international law. It is similar to the domestic law idea that you interpret statutes so as to avoid tension with the constitution.

5. Nationality jurisdiction.

· Overview. The basic idea of nationality jurisdiction is uncontroversial – it is just the idea that the state has the power to regulate the activities of its own nationals, wherever they are.

a. Blackmer v. United States (Supreme Court 1932). Rejected the argument that serving notice of a subpoena in France violated France’s rights under international law. US has jurisdiction to prescribe as to its nationals regardless of where they are located.

6. Problem of corporate nationality. How do you determine the nationality of a corporation? Here we see a great deal of conflict between the US and other countries around the world.

· Traditional international law. Under traditional international law, nationality of corporation is either the state that incorporated the corporation or the place where it has its principal office. It isn’t the nationality of its shareholders, or officers and directors.

· US tries to define corporate nationality more expansively. US embargo legislation (i.e. IEEPA) defines corporations not only organized under laws of the US or having their headquarters in the US as being US nationals, but also those corporations subject to jurisdiction in the US. This can be found when US national shareholders own a corporation. In most of the legislation, it is a US national corporation if it is more than 50% owned by US nationals, even if it is incorporated in another country.

· US subsidiaries. The US asserts that no US national can engage in trade with Cuba. It applies to any US nationals anywhere in the world, and corporations in foreign countries that are owned more than 50% by US nationals. The Europeans argue that the nationality of a corporation is limited to place of incorporation and principal place of business. One reason MNC’s operate through subsidiaries is because in order to preserve their regulatory authority over the arm of the MNC operating in their own territory, states require them to be separately incorporated under the law of that state.

· The Fruehauf case. This has led to huge conflict. Lowenfeld describes the Fruehauf case. There was a French incorporated Fruehauf that did business in France, and it entered into a contract to supply trailers to another French company that was going to sell them to China. China was subjected to an extensive embargo by the US. Fruehauf was owned by the American company and also by French nationals. The US issued an order to Fruehauf telling them not to send the trailers to the other company or they would be guilty of a felony. Fruehauf US complied and tried to cancel the contract. In response, the French minority directors went to the local court, got it to throw out the American directors and appoint a receiver who would carry out the order to send the trailers to China. What has often happened in response to these aggressive exercises of jurisdiction is blocking statutes to prevent local subsidiaries from complying with US regulations. You get the French law saying they must carry it out, and the company sitting in the middle subject to these conflicting demands. This is what the reasonableness criteria was meant to deal with.

· Soviet pipeline. One of the sharpest disputes was over the Soviet pipeline from Siberia, through the Soviet Union, through Eastern Europe and into Western Europe during the Reagan Administration. The Western Europeans were enthusiastic but the US was opposed to the pipeline because they thought it would benefit the Soviet Union. They passed legislation that would impose very strict limits on US participation in this pipeline project. They said that no US national company could engage in transactions designed to provide materials for the pipeline. They also said that no foreign company, even not owned by US nationals, could send any product or technology to the Soviet Union in connection with the pipeline if the product or technology was from a US source.

· Helms-Burton Act. The most recent of these major controversies is the Helms-Burton Act. There is an excerpt from Lowenfeld and a response by Bryce Clagett.

a. Facts. The Helms-Burton law is designed to take action against anyone who “trafficks” in property that was illegally confiscated from anyone who is or was US a national. This property was expropriated thirty-some years before the passage of the law. It provides a cause of action for those citizens who can demonstrate they have property that was expropriated and is now either in Cuban hands or has been sold. It applies to anyone, anywhere in the world. The US owner would have a cause of action in US courts against a Canadian entity “trafficking” in that confiscated property. The award that P can receive isn’t the damage caused by the transaction in the property, but treble damages fro the value of the property itself. Additionally, anyone guilty of trafficking in the confiscated property can be denied a visa to the US.

b. Justifications for Helms-Burton.

(1) Passive personality. The argument is that US nationals are the victims. However, US nationals were the victims when Cuba confiscated the property. It’s hard to see how US nationals are victims when France and Cuba enter a business deal – that is a very attenuated form of passive personality jurisdiction. This is the weakest of the five bases of jurisdiction anyway, and has only been recognized recently in regard to things like terrorism.

(2) Effects jurisdiction. The argument is that the transactions hurt the social or economic order inside US territory. However, Cuba now selling sugar does not have an effect on the US. If there is a depletable resource, such as a nickel mine, the argument as stronger that transactions will dimish the ability of the US national to eventually get compensated. However, this is still a very indirect effect. The refugees argument that Clagett makes is even more indirect. He argues that the unjust Cuban regime produces refugees the impact on the US, and bringing down the regime will stop the flow of refugees.

(3) Territorial jurisdiction. This argument is that this is all just territorial jurisdiction being exercised by the US. Denying visas is the US’s choice, and if they have money and property in the US, there is no exercise of jurisdiction other than for something that was in the US. Lowenfeld brings out the problem with these arguments. There is a requirement of reasonableness – even if you can come up with an argument that the exercise of jurisdiction falls within one of these categories, would it be reasonable under the circumstances?

c. President waives this provision. One of the ways these matters have generally been solved is that Congress put in a provision saying that the president can waive the application of these provisions of the act. Thus Congress will pass a law with this dramatic assertion of jurisdiction, then the president will waive it and will keep waiving it. If this law were applied, there would be serious conflicts with Europe.

7. Protective jurisdiction. For security reasons, the US can have jurisdiction over foreign nationals doing something in a foreign country if they think it endangers national security. The protective principle is supposed to be a very limited category where neither territory nor nationality apply. The idea is that certain kinds of crimes committed abroad are of a particularly serious nature.

· Restatement §402(3), comment f. These crimes include espionage, counterfeiting of the state’s seal or currency, falsification of official documents, perjury before consular officials, and conspiracy to violate immigration or customs laws. It’s supposed to be a very limited principle.

8. Passive personality. The theory is that even though there’s no territorial jurisdiction, the victim of some crime committed someplace else in the world is a national of the state. If a US citizen is murdered in Mexico, passive personality might apply because the victim is a US national. Passive personality has been disfavored as a basis for jurisdiction under US law, and that remains true today. It generally isn’t considered a consistent basis for legislative jurisdiction. But there are exceptions where the US has led the way to an expansive conception of where passive personality would be permissible – terrorism. The US has consistently taken jurisdiction over terrorists on this basis, asserting criminal jurisdiction on the grounds of passive personality.

