Complex Federal Investigations

I.
INTRODUCTION

A. Federal investigations may arise from multiple agencies, each fed agency has its own police department. Are 10 main investigative agencies, 4 within DoJ: FBI, DEA, Marshall Service, and INS (largest).  Other 6 include 4 in treasury (customs, IRS, Secret Service, ATF) and then Postal Service and DoL racketeering investigators.

B. Have DoJ attorneys in criminal division that handles specialized law enforcement are subdivisiosn for drugs, nat’l security, etc.  Competition with 94 US Attorney districts (really 93).

C. Overall though state/local dwarfs federal (57K convictions versus over 1Mil; 500K police officers and 30K prosecutors vs. 19K federal agents)

II.
GRAND JURY—backbone of criminal trials

A. Fed Rules Crim Proc 6; between 16 and 23 members, members can be challenged as can the entire array of jurors; general rule of secrecy and can be punished as contempt; can indict with concurrence of 12 or more jurors; doesn’t have to meet reasonable doubt standard etiher; serves until discharge up to 18 months unless extended for period up to 6 months.

a. Secrecy most important, but witnesses exempted and can talk, although they only know minor piece of entire picture.

B. 18 USC 3331-34: special grand jury; only available in district of more than 4 million people, must be specially certified and will serve for term of 18 months, extended by 6 month terms to maximum of 36 months and can be extended by application of grand jury itself; charged with looking into criminal matters and may produce report

a. rare cases GJ can petition court for more time or release report contra to prosecutor’s wishes, though may be in contempt

C. really very one-sided, GJ almost always indicts; but don’t want to turn into real trial and also don’t want to give potential Δ opportunity to destroy evidence and such.

a. Incentives there for prosecutor not to be overzealous: will lose in real court; wasting time and money; pressure to conform to norms of office and notions of having to work with Δ council in future.

b. Ind. council different in that unlimited time and money and scope

D. US v. R. Enterprises: grand jury in VA subpoenad documents from NY company in investigation into shipment of obscene materials. Company moved to quash subpoena, found in contempt, then CoA quashed saying didn’t satisfy relevancy, admissibility and spicificity test of Nixon. SC said no, special role of grand jury to investigate, doesn’t need to satisfy relevancy test. Purpose is to ascertain if probably cause exists, no need to show it before. Also issues of expediency and of maintaining the secrecy of GJ proceedings.  Presumption of reasonableness for GJ, burden is on recipient of subpoena to dispute that but is disputable.

a. Generally when held in contempt will force issue, since person will have to go to jail, but here was corporation so only a fine and could remain in contempt while appeal went on.

b. About balancing burden of compliance with gov’t interest in getting at info; once unreasonableness demonstrated (overly burdensome) then burden shifts to gov’t to inform court as to general subject of investigation and such.

E. US v. Calandra: district court and CoA ruled to be in error when suppressed evidence in grand jury due to exclusionary rule of 4th A that evidence was excludable due to problems with the warrant in gambling/loan sharking investigation since GJ role is different and not bound by technical procedural and evidentiary rules governing criminal trials.  Purpose of rule is to prevent police abuses by limiting gov’t use of such evidence to incriminate is not evidenced by denying the use of such evidence to GJ. Would unduly interfere with effectiveness and expeditiousness of GJ’s duties. Are other remedies available to redress wrong as well, but balance of needs rest with GJ off being able to use the information.

a. Silverhorn discussion, worries about using GJ to build case post-indictment, not allowed to only allowed to investigate new indictments, but inevitable that will be some abuse.

b. Brennan’s dissent focuses on purpose of rule as giving force to 4th A and how we want to encourage misconduct no matter what and there’s no reason to think exclusion from regular trials deters any more than exclusion from GJ would.

F. US v. John Williams: no obligation on the part of prosecutor’s to reveal exculpatory evidence to GJ, would alter role of GJ from accusatory body to adjudicatory one; nature of GJ demands only here one side, not presenting both sides, only seeing if indictment should be brought. Ultimtely, courts don’t have power to supervise GJ anyway, is separate animal.  Case of false statement in loan applications and possible exculpatory evidence.

a. Is DoJ rule of presenting exculpatory evidence, but court saying doesn’t have to. about carving out levels of exculpatory material

b. Prosecutors want to wait as long as possible before supplying exculpatory evidence, maintain plea bargain window

c. Stevens dissent talks of preventing prosecutorial misconduct and the duty to protect the fairness of the proceedings and not use methods to gain wrongful indictment;  GJ proceedings not wholly autonomous, can be subject to court’s control and influence.  Just because rule 6 doesn’t outlaw prosecutorial misconduct doesn’t mean it must be tolerated.  While prosecutor is not required to place all exculpatory evidence before GJ, should not be able to mislead GJ into indictment when there is clear evidence to contrary.

G. In Re Sealed Case 98-3077: Ind council mandamus appeal to CoA about discovery procedure of DC regarding showing cause in relation to charge the Ind Council violated secrecy rule by leaking info. Movants shouldn’t be able to get full access to info as that would further erode secrecy, rather District judge should view materials and make decision

a. Could go to reporter but don’t; judges going to generally deny criminality no matter what in these cases, this case shows it since here Bakaly ultimately was charged as an individual but the office got off

H. In re sealed case 99-3091: while ind council does have sovereign immunity and standing to bring interlocutory appeal, nature of news article does not rise to level of establishing prima facie case of violation of secrecy rule as internal deliberations of prosecutors is not the same as GJ info

I. Ultimately is much debate over GJ reform and whether it is necessary or not. Issues such as allowing witnesses to have council; exculpatory evidence; providing warnings to witnesses, limits on when can subpoena, etc. etc.  balancing interests of investigation vs. rights of witnesses/potential Δ.

III.
NONCONSENSUAL ELECTRONIC SURVEILLANCE

A. 18 USC §2510 provides definitions; 

B. 18 USC §3121—need court order before installing devices; 3122: how to apply for one; 3123: if court finds application certifies that information to be obtained is relevant to ongoing investigation may issue order specifiying identify of person whose lines is to be tapped, identity of subject, the physical nature, the info that is wanted.  Not to exceed 60 days, with extension of up to 60 days.  Order is to be sealed and telephone company or whatever is bound to secrecy.  3124: relates to installation assistance and prevention of cause of action against any provider; 3125: in emergency (danger of immediate death or conspirational activities) may install if within 48 hours get 3123 order, will terminate if get info wanted, order denied, or expiration of 48 hours; 3126: AG must report to Congress about use of such devices; 3127: definitions.

C. All about intercepting conversation and getting information, difficult to obtain but very very useful since often get crime on tap but clear privacy issues involved.

D. Statute breaks it down into obtaining approval and seeking the order; executing the order and post-execution requirements; federal electronic surveillance, not state until state legislature allows for it 

a. Getting approval: §2518(1), application must include identity of applicant, statement of facts, including type of investigation, information sought, idenity of target; whether or not been done before; duration of time wanted for; previous attempts regarding the subject and investigation; results to date if is extension must be approved by high ranking DoJ officer then presented to DC judge, much more strict requirements than search warrant (AUSA can bring to magistrate judge); 

b. 2518(3) deals with implementation, if is wire tap is easy, but bug more difficult, need to have authorized break in and could take months; need to show probably cause of subject about to commit, has committed, is committed offense list in §2516—huge list covering pretty much everything (mail fraud in particular can be applied to almost everything); description of facilities; the type of communications and subjects to be intercepted; explanations of why other techniques have not been successful (want it to be last resort)

c. have emergency provisions as well with 48 hour limit (7) 

d. (8) is post implementation requirements that everything recorded and once recording made must be delivered to judge and sealed under judge’s directions with copies made according to 2517; also need to deliver within 48 hours or will lose the tap if no good excuse; notice to be provided within 90 days containing info at judges discretion

i. in effect will provide notice to tons of people to make them nervous and encourgage pleas and such

e. (5): do it to minimize intercept of other convos, regardless if involve criminality or not. This requirement produces much litigation but usually not dispositive

f. remedies provided for as well

g. generally ask for 30 day limit which begins no later than 10 days following order or start of interception, whichever is earlier; need to explain any need to extend

h. statement of prior applications very important, don’t want to maintain continuous violation of one target’s privacy

IV.
CONTACTS WITH PERSONS REPRESENTED BY COUNCIL

A. Involves obtaining statements from targets/witnesses withere overtly while interviewing them or covertly via directed informant; relates to 6th A right to council, but that doesn’t attach until initiation of adversarial proceedings before court

B. US v. Hammad: arson at store to destroy fake invoices used in Medicaid scam; producer of invoices who flipped wore wire and talked to Hammad and produced fake subpoena (Hammad talked of how to avoid it—obstructing justice); moved to suppress that evidence since said violated ethical rule (DR 7-104(A)(1)) saying lawyer can’t communicate with party known to be represented in subject matter. CoA (2nd Cir) said DC wrong in granting motion since investigatory techniques will allow for use of informants and even though did violate the ethical rule in this case, will fall within authorized by law exception to the rule and escape sanctions.  Suppression may be ordered at discretion of district court then but since law not settled in this area until now not fair to suppress it here.

a. Gov’t was saying only attached at proceeding, like 6th, but court said no, then no point to rule.  Constitution as floor and going above it with rule

b. But only applies to attys so incentive then for investigators not to bring attorneys in until end, good or bad?

c. Sham subpoena ruled violation, but doesn’t seem to jive with  Williams, also no law really that says can have exception, court creating it there

C. US v. Ryans: 10th cir interprets same rule in interstate and commerce case where informant has conversations with Δ wherein Δ talked about meeting with attorney and such so clear evidence that knew was represented. Ethical rule held not to apply to investigatory stage at all, only once adversary proceeding have been initiated, can’t handicap law enforcement by saying otherwise.

a. View of all Circs except 2nd; saying GJ is not a “matter” and not a “party” yet since that connotes adversarial positions

D. Simels: attorney who was censured for violating DR 7-104(A)(1) for communicating with individual that was a potential co-defendant and who was assisting gov’t in case against attorney’s client for attempting to murder gov’t witness.  2nd Cir overturned grievance committee finding of violation as the client and the witness were not parties in the same matter as intended by the rule. Here was potential witness in case against client and potential codefendant/witness in another matter; not parties in same case simply because could be co-Δ, need to preserve Δ’s investigatory capacity as well.

a. Doesn’t impact Hammad but completely different approach here; hard to say Hammad party to GJ but Harper isn’t party to this.

b. Not going to let state law determine meaning of terms when applied in fed court either

E. US v. McDonnell Douglas: 8th Cir affirmed DC order preventing gov’t attorney from engaging in ex parte communications with employees of company regarding fraudulent labor claims even though those employees were not controlling/high level employees. Use of housekeeping statute (5 USC 301) to promulgate regulations allowing this is wrong and overreaching; are bound by the local rules of ethics same as other attorneys appearing in that court.  But rule does allow ex parte communication with any former employees unless represented by council.

a. Cutting out prosecutors totally in corp setting since will always have council, seems crazy to a degree

F. US v. Talao: no violation of ethical rules when AUSA communicated with employee ex parte when that employee initiated contact, stated that she didn’t wish to be represented by employer’s attorney, and informed AUSA that employer and council were attempting to prevent her truthful testimony. Would be perverse to allow ethical rule to allow perjury and defeat proper administration of justice.  USA also advised employee of right to be represented by alternate council and gave opportunity to contact one as well.

G. 28 USC §530B—McDade—USA’s are now subject to state law/rules and local federal rules governing attorneys in state where USA engages in duties

a. Came out of Thornberg memo in response to Hamad, and the notion that Δ rights can only be maintained and deficiencies fixed via enforcement of ethical rules. Also in response to Starr’s investigtion to a degree as well. Very wide ranging rule, unclear if means state where work, where member of bar, where investigation is, etc.  But Hatch-Leahy fix just put in law which says only subject to rules of court you’re in/expect to end up

b. Clears away Ryan and Simels and leaves prosecutor open to ethical prohibitions

c. Private right of actions allowed, any citizen can force investigation, but unclear, DoJ says no.

d. Vendetta of Congressmen McDade against DoJ.

e. DoJ regulations implemented in accordance with it

f. Huge issue that impacts everything in course, even if not readily apparent

V.
PLEA BARGAINING Bargaining to obtain testimony of witness who is an offender

Cooperation Agreements as Contracts

A. Ricketts v. Adamson: plea agreement required testimony regarding death of reporter, given and then convicted.  But conviction resulted in retrial so sought testimony again, said no and reinstated original charges based on notion that violated agreement in refusing to testify.  SC agreed and said was no dbl jeopardy violation.  He offered to testify after they reinstated but state declined (hard ass prosecutor). Have to give meaning to the words of agreement, held to bargain made

a. Brennan’s dissent is that never was in breach since his interpretation of the agreement was reasonable and never announced intention to breach so anticipatory repudiation by State unlawful; even if was breach should have accepted his offer to retestify as have obligation to minimize damages from breach.  Also is dbl jeopardy violation as already was tried and convicted of lesser offense and can’t be held to have waived it since didn’t purposefully put himself in breach.

Legal Landscape and Sample Agreements

B. 18 USC 3553—Imposition of Sentence: deals with factors to be taken into account, the application of the sentencing guidelines, the need for statement of reasons for imposing sentence, procedure, and authority to impose sentence below statutory minimum

C. Fed Rules Crim Pro 11—Pleas: nature of pleas and courts obligations in face of guilty or nolo contendere plea. For plea agreement, both parties will inform court that they have agreement whereby State will either move to dismiss, recommend a particular sentence or that particular part of guidelines or factor not applicable (5K1 motion paralleling 18 USC §3553(e)) which isn’t binding on court, or agree that specific sentence or range is appropriate, which is binding on court if accepted by the court. Agreement must be disclosed in open court or in camera if necessary.  Court can then accept or reject agreement or recommendation and advise defendant of rights. Plea discussions generally not admissible

D. Fed Rules Crim Pro 35—Correction or Reduction of Sentence: reduction of sentence available if gov’t moves within one year of sentence imposition to reduce sentence based on subsequent substantial assistance or more than one year if assistance involves evidence not known until that point.

E. Sentencing Guidelines: self incriminating info obtained in cooperation agreement won’t be used to determine guideline range; if substantial assistance given may moke motion for reduction of sentence, but latitude is given to judge when reducing sentence; court may depart from guidelines for other aggravating or mitigating circumstances (5K2); standards for accepting plea agreement in that must be satisfied is appropriate sentence

a. 5K1 deals with sentencing guidelines while 3553 deals with congressionally imposed minimums in addition to guidelines

F. Proffer Agreement and then have session questions to go over discussing waiver.  Can use statements as leads to obtain evidence that can be used against D; can use statements to c-x at trial; can use statements to rebut evidence offered or elicited or factual assertions made at trial

a. Contracting away rule 11 and 410 rights

b. When discuss these things prosecutors will want to know everything, since if put on the stand credibility will be at issue and need to know past, need to have everything on the table before any agreement can be reached.

G. Plea Agreement, discusses the probably adjusted offense level but no promise to provide 5K1 or 3553 motion unlike coop agreement.

H. Cooperation Agreement is similar to plea agreement and includes section saying will file 5K1 motion but that can’t promise what sentence will be

I. Once things get on the table though things can change and they can decide to charge you with other crimes or ask you to plead guilty to other crimes you’ve admitted

a. Agreement can end up with any number of things along continuum ranging from transactional immunity at far end followed by informal immunity , then plead guilty to lesser counts (all with 5K1 possibilty), plead guilty to agreed upon sentence (rule 11(e)(1)(c)), plead guilty and cap the sentence, 1B1.8 motion, to pleading guilty and getting 5K1 and rolling the die with judge but no 3553 motion to go with it, which is weaker.

J. Guidelines have huge impact on negotiations and on freedom of prosecutor since ultimately it all rests with the judge, makes the witness look better in eyes of jury and means that less has to be offered to witness
Prosecutor’s Discretion to permit and reward cooperation

K. Wade v. US: Despite assistance given, prosecutor declined to file 5K1 motion.  SC ruled that such a decision is reviewable by court for unconstitutional motive, none alleged here and none present so no problem with decision.

L. US v. Rexach: Defendant made motion for specific performance of coop agreement with gov’t which refused since determined didn’t provide substantial assistance.  2nd Circ ruled that such a determination is at discretion of gov’t and is only reviewable for bad faith or misconduct. Here coke dealer didn’t really provide valuable info post agreement

a. Dissent notes that assistance was provided at initial proffer session and it is unclear if this should count in calculation.

b. Substantial assistance replaced good faith effort as guide, creates motivation for race to courthouse among Ds; also reaction to ridiculousness of sentencing guidelines

c. Good faith effort on part of prosecutors is practical constraint on prosecutor than Wade standard though

“Market” for cooperation: construction and enforcement of agreement

M. US v. Mezzanatto: speed dealer met with prosecutor to discuss cooperation, pros said would have to agree that statements made could be used to impeach testimony, which is contra Rule 11.  Defendant agreed and then when testified was c-x about inconsistent statement made. CoA threw out saying was unenforceable agreement.  SC ruled that waiver agreements such as this are ok as long as enter knowingly and voluntarily.  Allowing it to be waived will increase truth quotient in trials; allow prosecutors to enter into the agreement, part of the give and take of the bargaining; not unfair to force defendants to waive since are receiving large benefits

a. Concurrence says ok for impeaching testimony but maybe not for use in total

b. Dissent says congress didn’t intend to allow waiver; will ultimately end up that exception swallows the rule and won’t have benefits anymore; also concurrence may be wrong and will apply to both situations

N. US v. Krilich: hole in one turned out to be bribe to mayor, scheme admitted in proffer, contents of which were used at trial.  7th Cir found waiver of inadmissibility was way that defendant strengthened bargaining hand.  Language of waiver included rebutting testimony as well as introduction of evidence through testimony of others, but doesn’t extend to notion of any defense as gov’t claimed.

O. US v. Padilla: drug case where substantial assistance provided, 5K1 motion entered, but then D didn’t show up at sentencing hearing, motion withdrawn. 2nd Cir said have to look to agreement, both parties assumed would be followed and that judge would implement it. But agreement silent on notion of withdrawal for violation so shouldn’t have been allowed.  Hold the gov’t to ambiguities since they have bargaining power and will read agreement against them (Ready).

a. Now coop agreement includes clause saying can withdraw though maybe judge wouldn’t allow it since doesn’t impact main provisions of the agreement

P. US v. Randolph: drug conspiracy, plea agreement made in TX and then was prosecuted in TN after TX prosecutors contacted counterparts there.  Agreement was only limited to TX district. 6th Cir said gov’ts reading of agreement rendered it meaningless to D as benefit of the bargain illusory if could be prosecuted in another district which would render it unconscionable and unenforceable, his reasonable expectation of benefit should be maintained.

a. But really was benefit, should have just used good faith argument.

Q. US v. Duffy: Proffer agreement reached regarding securities fraud including waiver to sue info to rebut evidence offered or elicted on D’s behalf at any stage of criminal prosecution, which D moved to strike as unconscionable as it effectively waived trial.  District court agreed that would prevent D from raising any meaningful defense, can only argue reasonable doubt.  Language of waiver to exploitive of gov’ts power in the situation, can say is discouraging plea bargaining since price is too high, so no good.

a. But question of where authority for decision is coming from, not constitutional, not supervisory role of court?

R. Questions of judge’s ability to judge these agreements, as they’re not there and not witnesses the brokering done between prosecutors and Defendant and council
Sentencing Accomplice Witnesses

S. Percentage of those receiving downward departure is increasing yearly while number sentenced within range is decreasing.  Substantial assistance numbers fairly constant. More in districts would expect and less in conservative areas.
T. US v. Abercrombie: Drug case where pleas agreement reached for substantial assistance, but while D unable to provide assistance, his girlfriend did, for no compensation and only for D’s benefit. DC found that court has authority to grant 5K1 motion when substantial assistance provided by 3rd party as benefits are identical regardless of provider’s identity.  To determine if is warranted first see if was sufficient assistance, then if assistance could have been received absent gov’t ability to offer motion, third whether assistance gratuitous and last if anything weighs against rewarding assistance.

U. US v. Doe: drug case with substantial assistance motion filed after D’s son provided assistance, DC ruled that goals of 5K1 still met if 3rd party provides assistance but that D must play some role in the assistance, assistance must be provided gratuitously and from non-remunerative desire and ultimately court must use discretion.

V. Worries though about 3rd party agreements, could be bad info and could be for sale too; particularly as regards Def. lawyers acting as brokers between those who need help and those with info/motivation to eliminate rivals

VI.
CONFIDENTIAL INFORMANTS

A. Sorrells v. US: SC ruled that in case of prohibition agent that said was army buddy and asked D to get him liquor several times and only after final time did he do it, the D was entrapped by agent in that the prosecutable act was instigated by the agent and that D would not have committed the act if not for the agent’s solicitation; abuse of authority to ensnare the innocent

a. Reads into statutes exception for the Δ of entrapment; concurrence focuses on govt’s behavior but instead focus of Δ’s behavior and let jury decide

b. Issue is the Δ’s predisposition, bring up entrapment at trial and then shifts focus to that predisposition, if there is an earlier conviction on record, done.

c. Margin is due process motion of outrageous conduct by gov’t

B. Roviaro v. US: in drug case, gov’t refused to divulge identity of material witeness/informant in face of D’s requests for disclosure of his identity; SC ruled was prejudicial in that since was material witness it would be relevant and helpful to D

a. Clark’s dissent points out that D already knew identity and that there was no harm actually done to D by not having name revealed on the record. And drugs are bad

b. Lesson learned that need to keep informant away from the action to avoid this result, don’t want to open door for outrageous behavior/entrapment Δ that will focus on gov’t rather than Δ

c. Why not reveal if guy dead and Δ knew?  Agents fight to death to protect, need to if want to recruit future informants

C. Ideal of informant that noone knows about her except agent and supervisor, including prosecutor.  Very prevalent, between 7-8K open informants.

a. Our focus is on this type but different agencies operate in different ways—DEA uses informants as cooperating witnesses all the time

b. No break on the behavior of agents in recruiting CIs and allowing their behavior to slide except their own conscious

c. Just as agents will “tickle the wire” when it comes to wire taps to get them talking, criminals will try to root out the informant, so sometimes have to let things go and such

D. US v. Cuellar: gov’t paid informant in drug case a ton of money via % of money seized and additional funds totaling almost 600K. 9th Cir said wasn’t outrageous gov’t conduct as informant didn’t create Δ’s conduct, fabricate evidence or anything else that would qualify as outrageous, payment was technically less than would have been available from statute (19 USC 1619 provides for % of successful forfeiture)

a. Concurrence points out how sick it is to pay criminal that much just cuz enabling gov’t to earn more money via forfeiture and that Congress should have placed limits on law enforcement agencies, system now invites corruption.  Would find it outrageous conduct except that there was no real impact on Δ as informant’s testimony not instrumental to his case.

E. US v. Flemmi: gangster operated as informant for 30 years, eventually indicted, but said that FBI promised him immunity regarding the electronic surveillance.  DC ruled evidence not admissible, but 1st Cir said that since grant of immunity not done via plea bargain or statutory grant and FBI does not have authority to grant such immunity since 1) it is not an integral part of fulfilling their assigned duties of investigation, 2) promise of confidentiality doesn’t mean immunity, 3) no approval for criminal behavior by USA was obtained, 4) no ratification by USA.  Statements were also given voluntarily and not coerced.

F. DoJ Guidelines regarding use of confidential informants: details general provisions, registration of Cis; responsibilities regarding Cis; notification requirements; deactivation of CIs

a. Rules revised in response to embarrassments like Flemmi and Scarpa and was only pushed through at end of administration

b. Huge change in some respects, now have to tell someone on prosecutor’s side (compare with McDade where prosecutor may be forced to stay away from agent side to avoid ethical problems)

c. Explicitly laying out procedures to avoid future problems

d. Addressing problem of agents getting too close: have to change handlers or allow prosecutor to see what’s going on; creation of internal committee that includes prosecutor

e. Specifying how to authorize criminal behavior on part of CI in order to gain info, though usually no authorization, agents simply aware of criminality

VII.
RICO—becoming bigger and bigger especially now with terrorist act just added. “grandaddy” of all fed investigation; 4 separate crimes set up all involving elements of enterprise and patter of racketeering a)use of invest proceeds in enterprise; b)acquire or maintain interest in enterprise; c)employed by or associated with enterprise and conducts affairs of enterprise through rack activity; d)conspiracy to do a-c.  all about bringing prosecutions into federal court that had never been there before, combining in single case crimes and Δs that would have all been separated out. Very confusing overall since can combine many crimes, including inchoate crimes

A. 18 USC §1959: punishments for violent crimes in aid of racketeering activity; 

B. 1960—illegal money transmitting business defined and punished; 

C. 1961—definitions, racketeering activity incredibly broad in 5 subsections including almost every type of crime (act or threat, so attempt too, of 9 offenses, can prosecute after state as well and use that as evidence in fed, and don’t have to follow state rules regarding if chargeable or not or evidence restrictions; list of 30 indictable acts, must be indictable so no attempt or conspiracy unless so defined, no fed conspiracy act though; indictable 29 USC 186 act; offense involving securities fraud or drugs; indictable act under currency statutes; indictable under INS; and now terrorism), enterprise meaning any individual, etc. associated in fact (pretty much any group can be an enterprise), pattern of racketeering means at least 2 acts one of which occurred after effective date and last of which occurred within 10 years of first and also 5 year statute of lim for at least one of the acts (statute of lim for underlying act doesn’t matter except for bringing separate count); 

D. 1962—prohibited acts of pattern of racketeering activity or collection of unlawful debt, including investing or controlling enterprise that impacts interstate or foreign commerce; 

E. 1963—penalties for violating 1962 and also allows court to hear evidence normally inadmissible; 1964—civil remedies for 1962 violation

F. US v. Turkette: association that was wholly criminal in nature ruled by SC to fall within RICO as an enterprise; no exclusion of criminal enterprises even though RICO initially aimed at preventing infiltration of legitimate businesses

a. Enterprise is an entity of persons associated for common purpose and pattern of racketeering is the series of criminal acts

b. Overall purpose to get rid of organized crime, no reason to limit it by not including enterprises wholly criminal in nature

c. This case allowed RICO to grow enormously regarding criminal matters

d. Court separates out terms, fundamental difference between conspiracy and enterprise which allowed prosecutors to not worry about a and b of 1962

G. H.J. Inc. v. Northwestern Bell Tel. Co.: civil RICO suit against phone company for bribing utility commission and keeping rates high (civil actions under RICO get treble damages). SC says 8th Cir requirement of multiple schemes wrong and that pattern of 2 acts can arise from single scheme that relate, amount to, or threaten the likelihood of continued criminal activity, with requirements of continous and related.  Continuity as both an open and closed ended concept but overall evidencing long term conduct that will be determined on case by case basis.  There is no organized crime limitation to the pattern concept either as made clear by text of statute even though focus of statute may be on org crime. In this case have acts of bribery which is predicate act, relationship of common purpose and continuity in that predicates occurred over a set period.

a. Saying that phone company is acquiring interest in enterprise which is the utility company and then conducting their affairs 

b. 8th Cir trying to stem tide of civil suits; problem for courts of making sense of civil actions while simultaneously noting that whatever construction given will apply to criminal side which demands broad interpretation

c. list given by court for continuous and related very inclusive, unclear how won’t be open or closed ended within interpretation even if one episode with multiple acts.

i. But DoJ doesn’t want to push issue and lose on appeal so never try to carve up single episodes to get RICO

d. Scalia’s concurrence points to extreme ambiguity in these types of qualifications but that ultimately the fault rests with Congress for drafting it this way and may be unconstitutional for not providing enough certainty as to what is and what is not criminal under the statute.

H. Reves v. Ernst & Young: 1962(c) ruled by SC to require participation in operation or management of the enterprise to be subject to liability and in this case auditors who provided bad financial info not held not to fall within the meaning of “to conduct” which implies some degree of direction or “participate” which means to have some part in that direction. Congressional intent clear not to move beyond operation and management test which is not necessarily limited to upper management by definition

a. Rare raining in of RICO and not surprising is dealing with peripheral player when does.  Same issue on criminal side with low level members or org who kill

b. Souter’s dissent notes that conduct should be applied to those associated with the enterprise as well and that the liberal construction clause dictate a more inclusive definition that would cover the accountants.  Further, even using majorities terminology since in case accountants took on managerial responsibility by creating financial records rather than only advising and should be held accountable

I. Salinas v. US: case of bribery where deputy convicted under conspiracy provision.  SC held that since dealing with conspiracy, don’t have to commit all acts, as long as share common purpose conspirators are liable for act of co-conspirators and so are liable under RICO as well.

a. Making it easier to get RICO on criminal side for low level; prior to this in 2nd Cir needed 2 acts other than conspiracy

b. Now once part of conspiracy is enough probably, but DoJ probably not gonna push it

c. From Turkette to here is huge difference, shows growth

VIII
PERJURY AND CONTEMPT—all further tools for prosecutor to use in building from one investigation to the next

A. 28 USC 1826—Recalcitrant witnesses: can be confined for life of court proceeding or term of GJ, not to exceed 18 months; coercive but not punitive but after civil expires can be punished with criminal contempt immediately.  Prosecutor generally knows who will and won’t take contempt and can use that to get them off the street.

B. 18 USC 401—Power of court: can punish by fine or imprisonment contempt of misbehavior or disobedience; 402—contempts constituting crimes: may be prosecuted for contempt when intent to disregard court order evidenced, follow up to civil if want and up to 3 years

C. 18 USC 1001—statements or entries generally: false statements or representations or false document punishable by fine and imprisonment up to 5 years; big tool since only has to be false and material

D. 18 USC 1503—influencing or injuring officer or juror generally: obstruction of justice; punishes such actions with imprisonment varying by severity; big tool since only has to be corrupt endeavor relating to a proceeding

E. 18 USC 1623—false declarations before grand jury or court: false declarations punishable by up to 5 years and defines it

F. Bronston v. US: SC ruled that literally true statement that may be misleading and nonresponsive is not perjury, even if can assume that witness means to mislead the questioner since it is up to questioner to realize misleading nature of answer and ask appropriate follow up in case of asking about bank account and witness said company had one and there also was personal one that he didn’t say. Not going to construe statute loosely enough to find statements whose negative implication is false as perjury.

G. US. v. DeZarn: 6th Cir held that statements, while literally true given imprecision of question may be held false if surrounding circumstances allow that witness reasonably inferred the nature of the questions and was purposefully misleading and untruthful in answering.  Case of politically influence appointments to KY state militia and questioner asked about party in wrong year but was only one possible party that could reasonably assume was talking about.

a. Answers here weren’t nonresponsive unlike Bronston. Context and circumstances establish that Δ knew exactly what was being referred to, regardless of problem with initial question 

b. Perjury must be willful and testifier must not believe responses to be true, so need to inquire into state of mind and intent

c. Materiality of false statements goes to if those statements had the potential to affect or influence the investigation, which they did here.

d. Gleeson and Orenstein don’t like this result, too broad for perjury and should just use obstruction of justice instead as that is broader and not limited to specific facts like perjury

H. US v. Gonzales: DC rules that taking money with intention of paying bribe falls within RICO, even if bribe not paid; for purposes of Hobbs Act will employ legal fiction regarding reasonable impact on purpoted victim and similarly, official right assumed when Δ claims to act under it; false document attached to tax return qualifies as part of return and thus official document.  False statements given by Δ are still perjury even if gov’t knew answers that would be given and was only attempting to obtain perjury charge, since Δ still had option to testify truthfully and was advised of rights.

I. US v. Catalano:  organized crime Δ claimed not perjury since statements gained from wire tap meant that gov’t already knew answers to be given and thus it was a perjury trap that constituted outrageous behavior.  DC ruled that since Δ was aware that they overheard conversations  (supplied with notice), knew focus of GJ investigation no grounds for saying was perjury trap; questions asked were not ambiguous enough that ordinary people wouldn’t agree on their meaning.

a. Brought in on material issue that was legitimately of interest to GJ

b. Never win perjury trap argument since almost everything will be material and relevant to GJ; also as judge almost impossible to begin investigation into what the gov’t knew, prosecutor’s state of mind, etc. but cost is that sometimes prosecutor will abuse power

c. Received derivative use immunity (see below), but doesn’t cover perjury

J. Simkin v. US: Recalcitrant witness held in contempt and being held in contempt, claim by witness that incarceration served no coercive effect, had become punitive, and thus should be allowed to go free. 2nd Cir ruled that while DC has broad and pretty much unreviewable discretion in determining if contempt sanction has lost coercive effect, a conscientious effort must be made by judge to determine if possibility of effective coercion of testimony exists in this particular circumstance and must ensure that not using sanction as punitive measure.

a. Contemtor has burden of proving continued confinement has no possibility of working, not simply probability. Very very difficult, catch-22 since if say want to get out seems to be working

IX.
IMMUNITY—when 5th A privilege will be overruled and replaced with immunity

A. 18 USC 6001—definitions; 6002—Immunity Generally, if refuses to testify then may be ordered to testify and such testimony may not be used against the witness except for perjury; 6003—Court and GJ Proceedings, USA may request order when believe individual’s testimony is necessary and that the individual has/will refuse to testify on basis of 5th.

a. Requires DoJ approval but only a formality and is generally worked out in advance

b. Big difference between state and federal, in NY get transactional immunity

c. Statue used inn white collar or non-retaliation setting as means of eliciting truthful testimony; in dark collar where retaliation is real threat will use in combo with perjury and title III evidence, only get testimony that you expect or else could backfire later, exclude them from being a witness for Δ in later trial since now on record as saying don’t know or what not.

B. Kasigar v. US: refusal to testify led to grant of immunity, SC ruled that such immunity is only use and derivative immunity and not transactional immunity as the former is coextensive with 5th A rights while latter would go farther.  Grant of immunity shifts burden to gov’t to show that any evidence used subsequently has an independent legitimate source

a. Douglas and Marshall dissents argue that is not commensurate with 5th and that really need transactional to equal protection of 5th as tainted evidence will surely slip through

b. If case brought 5 years after testify, how do you know if used the testimony?  Intervening period speaks to time to build case, could claim that have CI, may freeze the proof as of the testimony to prove that used earlier info.  Ultimately need clear and convincing evidence that info used not derived from testimony led to indictment, very difficult burden that is almost never met.

C. Fisher v. US: pair of cases where Δ transferred docs to attorneys which were served with subpoeanas and Δ claimed were constitutionally immune since would be immune if still in clients hands.  SC ruled that documents weren’t privileged in Δ’s or attorneys hands subpoena must be enforced. First, even if Δ had privilege, doesn’t extend to attorneys since 5th A no longer applies once transferred the papers out of their possession; 5th not meant to protect privacy; attorney-client privilege would protect if was unobtainable from client, but here papers not prepared by taxpayer and so not within orbit of private papers that may still be protected by Boyd.  Documents here known to exist, so producing them is not declaring their existence or such and not testimony to their authenticity.

a. Brennan’s concurrence says since business papers is ok but should leave in place all protections for personal docs

D. US v. Doe: SC ruled that 5th A privilege against compelled self-incrimination doesn’t apply to business records of a sole proprietorship that were prepared voluntarily, but the act of producing the documents is privileged as it is testimonial self-incrimination by forcing Δ to essentially testify against himself by admitting their existence and authenticity.  gov’ts promise to not use act of production against Δ not enough, need official grant of immunity.

a. O’Conner’s concurrence says get rid of 5th privilege for all private papers

b. Marshal and Brenna concur that grant of immunity is required but dissent that CoA was wrong in finding privilege

E. US v. Hubbell: SC ruled that since 5th protection encompasses compelled statements that lead to discovery of incriminating evidence even if the statements themselves aren’t incriminating, in this case the production of documents which the gov’t did not know existed, the gov’t did not meet its burden of showing that the case against the Δ arose out of an independent source other than his immunized production of those docs.  

a. Thomas’ concurrence notes that 5th originally meant to protect more than testimony but is actually referring to evidence 

b. At present unclear then how 5th relates to personal papers and to what extent the notion that the privilege depends on the gov’t’s knowledge extends

X.
IMPACT ON ATTORNEY-CLENT RELATIONSHIP—impact from many themes above, including RICO, procuring documents, McDade rules, etc.

A. Wheat v. US: DC denial of Δ’s request to change attorneys upheld as conflicts of interest were present and court has to uphold the institutional interest of the fairness of the trial, despite Δ’s 6th A right to attorney of his choice and despite the fact that all other clients were willing to waive their right to claim conflict of interest. Since courts are damned if they do and damned if they don’t, will allow discretion to lie with the DC judge 

a. Issue was that Δ could be potential witness at other client’s trial and other client could be witness at Δ’s trial

b. Court could always advise Δ at trial about rights, could appoint another attorney as well

c. Marshall’s dissent points out that potential for conflict of interest was miniscule to nonexistent in this case that 6th A right should have held through.  DC judges need to specify findings on the record to enable proper review of their balancing of interests; also could have had additional council to deal with any conflicting circumstance

d. Major impact in terms of RICO cases where have lots of Δ who may want same attorney and such; last 10 years conflict of interest has been most successful means of overturning verdicts

e. May try to get atty disqualified as involved in crimes as well; attorney can’t be advocate and a witness, antithetical

f. Despite facts of the case, this is good rule for judges when trying to tease out loyalties, have to balance client’s interest vs. potential impact on trial (and appeal)

g. Up to prosecutor to show since client won’t care as is ace for appeal if necessary, will put pressure on attorney to sign affidavit saying was representation was impaired due to conflict, can be a big problem

B. In re Grand Jury Subpoena (Slotkin): pre-indictment subpoena for attorney’s fees and client identity info held by 2nd Circ not to violate 6th A rights since those rights haven’t attached yet since not indicted and so no worries about affecting attorney client relationship and no need for gov’t to show need.  Potential for conflict and ultimate disqualification of attorney too speculative to override GJ investigatory functions. 5th A doesn’t protect attorney rights to greater extent than 6th and so no higher standard of gov’t showing required by that.  The requested info is not privileged as it wouldn’t inhibit ordinary communication necessary for attorney action. Since no constitutional or statutory claim to privilege, no need to require showing and no excuse for not complying with GJ.  Post-indictment, 6th A attaches, but still no problem since fee info not privileged, and GJ interest in info combined with court’s interest in preventing abuse of attorney/client relationship via laundering of money through attorney outweigh 6th A concerns. 

a. Case dragged on for 2 years, RICO spurs this type of thing since need to prove enterprise and billing info may do that

b. Close call on abusing GJ by not bringing RICO count and still getting info, not allowed to use GJ to build case but not bringing the count allows prosecutors to investigate other crimes and targets

c. Can’t ignore ultimate impact, if lawyer testifies will probably be disqualified and Wheat says that court can still disqualify even if client says doesn’t care and will waive rights.

d. If bringing disqualification motion will need to win or else impacts jury perceptions, plus still need to survive appeal and have to deal with practical effects in dealing with Δ bar

e. Dissent points out that gov’t conceded that attorney would be disqualified, evidencing 6th A violation that justifies gov’t showing of need.  Further 6th A concerns legitimate a need for gov’t showing of need, just as do for journalist subpoenas. 2nd Dissent points out that 5th A right to due process of fair trial also implicated as will be depriving Δ of use of chosen attorney so should also require showing of need even at pre-indictment stage. 5th A concerns are that will chill attorney/client communications.  Finally, gov’t admitted would disquality attorney, DoJ has guidelines that specify show of need and rule 17(c) allows for quashing of subpoena for nonprivileged info.

f. Result less likely today due to McDade rules that often require prior approval before subpoenaing lawyer

C. US v. Golberger & Dubin: IRS summons to attorneys to comply with code and identify clients paying over 10K cash held constitutional by 2nd Cir.  No 6th A violation since can still choose lawyer, just can’t pay in cash; no attorney-client privilege problem as identification of clients is not privileged info as not done in process of obtaining legal advice.  Need to identify tax cheaters is great and overrides other concerns

a. Fertile ground for prosecutorial abuse for sure, drive a wedge between client and atty

D. US v. CO SC: 10th Cir held that Co professional conduct rule restricting subpoenaing of attorneys applied to federal prosecutors.  Would have been supremacy clause issue but after McDade Act (see above), turns into question of it is an ethical rule and it is as it bars conduct generally viewed as inappropriate, deals with morals and principles, is general and not specific, and is directed at attorney and not the claim, and so McDade applies.
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