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I.
Introduction:
The Roles and Powers of Federal Grand Juries and Prosecutors
A.
The unique role of the grand jury

1.
It is an investigatory body charged with the responsibility of determining whether or not a crime has been committed.  RJ Enterprises (SC)
2.
Unlike a federal court, whose jurisdction is predicated on a specific case or controversy, the GJ can investigate merely on suspicion that the law is being violated, or even just because it wants assurance that it is not. RJ Enterprises (SC)

3.
The function of the GJ is to inquire into all information that might possibly bear on its investigation until it has identified an offense or has satisfied itself that none has occurred. RJ Enterprises (SC)

B.
The nature of the GJ subpoena
1.
A GJ subpoena is much different from a subpoena issued in the context of a prospective criminal trial, where a specific offense has been identified and a particular defendant charged. RJ Enterprises (SC)
(a)
The govt cannot be required to justify the issuance of a GJ subpoena by presenting evidence sufficient to establish probable cause because the very purpose of requesting the information is to ascertain whether probable cause exists. RJ Enterprises (SC)

2.
A GJ may compel the production of evidence or the testimony of witnesses as it considers appropriate, and its operation generally is unrestrained by the technical procedural and evidentiary rules governing the conduct of criminal trials. RJ Enterprises (SC)
C.
Nixon requirements do not apply in the GJ context
1.
Nixon requires that trial subpoenas seek (1) relevant information, (2) information that  would be admissible at trial, and (3) specific information.

2.
However, the test announced in Nixon would invite procedural delays and detours; GJ proceedings should be free of such delays. RJ Enterprises (SC)

3.
Furthermore, GJ proceedings are subject to strict secrecy.  Requiring the govt to explain in too much detail the particular reasons underlying a subpoena threatens to compromise the indispensable secrecy of GJ proceedings. RJ Enterprises (SC)

D.
Limitations on the powers of the GJ

1.
GJ may not engage in arbitrary fishing expeditions. RJ Enterprises (SC)
2.
GJ may not select targets of investigation out of malice or an intent to harass. RJ Enterprises (SC)

3.
Fed. R. Crim. P. 17(c) provides that the court on motion made promptly may quash or modify the subpoena if compliance would be unreasonable or oppressive.

(a)  The burden of showing unreasonableness must be on the recipient who seeks to quash the subpoena. RJ Enterprises (SC)
E.
Extreme difficulty in moving court to quash GJ subpoena

1.
GJ does not announce publicly the subjects of their investigations => THUS, a party who desires to challenge a GJ subpoena may have no conception of the govt’s purpose in seeking production of the requested information. RJ Enterprises (SC)
2.
The challenging party’s task is to seek to persuade the court that the subpoena that has been served on her could not possibly serve any investigative purpose that the GJ could legitimately be pursuing. RJ Enterprises (SC)

F.
RJ Enterprises rule:  where, as in this case, a subpoena is challenged on relevancy grounds, the motion to quash must be denied unless the DC determines that there is no reasonable possibility that the category of materials that Govt seeks will produce information relevant to the general subject of the GJ’s investigation.

1.
In cases where the recipient of the subpoena does not know the nature of the investigation, the D.C.s will be able to craft appropriate procedures that balance the interests of the subpoena recipient against the strong govtal interests in maiining secrecy.

(a)
e.g., to ensure that subpoenas are not routinely challenged as a form of discovery, a DC may require that the govt reveal that subject of the investigation to the court in camera, so that the court may determine whether the motion to quash has a reasonable prospect for success before it discloses the subject matter to the challenging party.

2.
A court may be justified in a case where unreasonableness is alleged in requiring the govt to reveal the general subject of the GJ’s investigation before requiring the challenging party to carry its burden of persuasion.

G.
District Courts’ supervisory power of GJ

1.
Judges’ direct involvement in the functioning of the GJ has generally been confined to the constitutive one of calling the grand jurors together and administering their oaths of office.
2.
The D.C.s’  supervisory power can be used to dismiss an indictment because of misconduct before the GJ, at least where that misconduct amounts to a violation of one of those few, clear rules which were carefully drafter by this Court and by Congress to ensure the integrity of the GJ’s functions.

3.
But, because the GJ is an institution separate from the courts, over whose functioning the courts do not preside, it is clear that as a general matter at least, the courts’ supervisory power cannot be used as a means of prescribing standards of prosecutorial conduct before the GJ.

4.
The courts’ power would not permit judicial reshaping of the GJ institution, substantially altering the traditional relationships b/t the prosecutor, the constituting court, and the GJ itself.

H.
Prosecution has no obligation to present exculpatory evidence to the GJ -- Williams (SC)
1.
A rule requiring a prosecutor to present exculpatory evidence to the GJ would neither preserve nor enhance the traditional functioning of the GJ =>  to the contrary, such a rule would alter the GJ’s historical role, transforming it from an accusatory to an adjudicatory body.

2.
It is axiomatic that the GJ sits not to determine guilt or innocence, but to assess whether there is adequate basis for bringing a criminal charge. => That has always been so; and to make the assessment it has always been thought sufficient to hear only the prosecutor’s side.

3.
The “common law” of the GJ is not violated if the GJ itself chooses to hear no more evidence than that which suffices to convince it an indictment is proper.

4.
argument for disclosure rule:  the courts must require the modern prosecutor to alert the GJ to the nature and extent of the available exculpatory evidence, because otherwise the GJ “merely functions as an arm of the prosecution.”

(a)
response:  if the GJ has no obligation to consider “substantial exculpatory” evidence, it cannot be said that the prosecutor has a binding obligation to present it.

10.
Another argument for the disclosure rule:  it would save judicial time, by removing from the docket unjustified prosecutions.

(a)
response:
That depends upon what the ration would turn out to be between unjustified prosecutions ellimited and GJ indictments challenged.  In any case, if there is an advantage to the proposal, Congress is free to prescribe it.

I.
Dissent in Williams --

1.
The US Atty is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest in a criminal prosecution is not that it shall win a case, but that justice shall be done.  He may prosecute with earnestness and vigor --indeed he should do so.  But, while he may strike hard blows, he is not at liberty to strike foul ones.  It is as much his duty to refrain from improper method calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.

2.
In GJ proceedings, the prosecutor operates without the check of a judge or a trained legal adversary, and virtually immune from public scruting.  The prosecutor’s abuse of his special relationship to the GJ poses an enormous risk to Ds as well.  

(a) 
For while in theory, a trial provides the D with a full opportunity to contest and disprove the charges against him, in practice, the handing up of an indictment will often have a devastating personal and professional impact that a later dismissal or acquittal can never undo.

(b)
Where to potential for abuse is so great, and the consequences of a mistaken indictment so serious, the ethical responsibilities of the prosecutor, and the obligation of the judiciary to protect against even the appearance of unfairness, are correspondingly heightened.

3.
The courts do have more power over the GJ than the majority acknowledges:
(a)
Although the GJ has not been “textually assigned” to any of the three branches in the Constitution, it is not an autonomous body completely beyond the reach of the other branches.  Throughout its life, from the moment it is convened until it is discharged, the GJ is subject to the control of the court.

(b)
A GJ is neither an officer nor an agent of the US, but a part of the court.

(c)
A GJ is clothed with great independence in many areas, but it remains an appendage of the court, powerless to performs its investigative function without the court’s aid, b/c powerless itself to compel the testimony of witnesses.  It is the court’s process which summons the witness to attend and give testimony, and it is the court which must compel a witness to testify if, after appearing, he refuses to do so.

4.
We do not protect the integrity and independence of the GJ by closing our eyes to the countless forms of prosecutorial misconduct that may occur inside the secrecy of the GJ room.  After all, the GJ is not merely an investigatory body; it also serves as a “protector of citizens against arbitrary and oppressive govtal action.

(a)
It is unrealistic to say that the GJ can adequately perform this important historic role if it is intentionally misled by the prosecutor -- on whose knowledge of the law and facts of the underlying criminal investigation the jurors will, or necessity, rely.

5.
Dissent agrees that the prosecutor is not required to place all exculpatory evidence before the GJ.  A GJ proceeding is an exparte investigatory proceeding to determine whether there is probable cause to believe a violation of the criminal laws has occurred, not a trial.

(a)
But that does not mean that the prosecutor may mislead the GJ into believing that there is probable cause to indict by withholding clear evidence to the contrary.

(b)
The DOJ (in the US Atty’s manual) states that “when a prosecutor conducting a GJ inquiry is personally aware of substantial evidence which directly negates the guilt of a subject of the investigation, the prosecutor must present or otherwise disclose such evidence to the GJ before seeking an indictment against such a person.”
II.
Investigative Techniques:  Consensual Electronic Surveillance
A. 
DR 7-104(A)(1) of the ABA’s Code of Professional Responsibility:  during the course of his representation of a client a lawyer shall not communicate or cause another (alter ego) to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party, or is authorized by law to do so.

1.
This restriction is not statutorily mandated.  The fed courts enforce professional responsibility standards pursuant to their general supervisory authority over members of the bar.  EDNY adopted the code of professional responsibility through its local rules.  Hammad II
2.
The disciplinary rule presumably protects a D from the danger of being tricked into giving his case away by opposing counsel’s artfully crafted questions.  Simels
3.
Also, the rule serves to:  

(a) 
protect the client from disclosing privileged information or from being subject to unjust pressures; 

(b)
help settle disputes by channeling them through dispassionate experts; 

(c)
rescue lawyers from a painful conflict between their duty to advance their clients’ interests and their duty not to overreach an unprotected opposing party; 

(d)
and to provide parties with the rule that most would choose to follow anyway.  Simels
4.
DR 7-104(A)(1) is, in both origin and in scope, primarily a rule of professional courtesy.  Simels
B.
US v. HAMMAD,  (2d Cir. 1988):  The Second Circuit and DR 7-104(A)(1) -- Prosecutorial Behavior during non-custodial, pre-indictment stage.
1. 
2d Cir. conclusively established the applicability of DR 7-104(A)(1) to criminal prosecutions in US v. Jamil 


=> 
held that the provision may be found to apply in criminal cases, to govt attys and 
to non-atty govt law enforcement officers when they act as the alter ego of govt 
prosecutors.  
2.
2d Cir. finds no principled basis in the rule to constrain the reach of DR 7-104(A)(1) to after the attachment of 6th A protections.  

(a)
Nonetheless, the 2d Cir. urges restraint in applying the rule to criminal investigations.  

(b)
But, 2d Cir. resists binding the Code’s applicability to the moment of indictment.  The timing of an indictment’s return lies substantially within the control of the prosecutor.

3.
The Model Code of Prof. Responsibility encompasses the atty’s duty to maintain the highest standards of ethical conduct.  It delineates an atty’s duties to the court, and defines his relationship with his client and adverse parties.  

(a)
Code secures protections not contemplated by the Const.  

(b) 
The Const defines only the “minimal historic safeguards” which defendants must receive rather than the outer bounds of those we may afford them. 
4.
2d Cir. has recognized that prosecutors have a responsibility to perform investigative as well as courtroom-related duties in criminal matters.  

5. 
HOLDING:  under DR 7-104(A)(1), a prosecutor is “authorized by law” to employ legitimate investigative techniques in conducting or supervising criminal investigations, and the use of informants to gather evidence against a suspect will frequently fall within the ambit of such authorization.  Hammad II

6.
Use of sham subpoena in Hammad
(a) 
The govt issued a subpoena for the informant, not to secure his attendance before the GJ, but to create a pretense that might help the informant elicit admissions from a represented suspect.

(b)
2d Cir. believes that use of the technique under the circumstances of this case contributed to the informant’s becoming that alter ego of the prosecutor. 

(c) 
Consequently, the informant was engaging in communications proscribed by DR 7-104(A)(1).  => therefore AC holds that the prosecution violated the disciplinary rule in this case.

(d)
however, the use of informants by govt prosecutors in a preindictment, non-custodial situation, absent the type of misconduct that occurred in this case, will generally fall within the “authorized by law” exception to DR 7-104 and therefore will not be subject to sanctions.
7.
Exclusionary Rule
(a)
the exclusionary rule mandates suppression of evidence garnered in contravention of a D’s constitutional rights and protections. 

(b)
The rule is intended to 

(i)
deter improper conduct by law enforcement officials; 

(ii)
preserve judicial integrity by insulating the courts from tainted evidence; 

(iii)
and maintain popular trust in the integrity of the judicial process.  

(c)
The exclusionary rule has application to govtal misconduct which falls short of a constitutional transgression.  

(d) 
HOWEVER, exclusion is not required in every case.  


Here, the govt should not have its case prejudiced by suppression of its evidence when the law was previously unsettled in this area.  
C.
US v. RYANS (10th Cir. 1990):  The Tenth Circuit and DR 7-104(A)(1) -- Prosecutorial Behavior during non-custodial, pre-indictment stage
1.
It is now well settled that DR 7-104(A)(1) applies to criminal prosecutions as well as to civil litigation.

(a)
However, only the 2nd Cir. has purported to apply the rule in a non-custodial, pre-indictment setting.

2.
DR 7-104(A)(1) prohibits communication with a “party.”
(a) 
Although the Code does not define this term, the rule appears to contemplate an adversarial relationship between litigants.

(b) 
During the investigative stage of a criminal proceeding, countervailing policies militate against a broad reading of DR 7-104(A)(1) => public interest in strong law enforcement investigations.

3. 
HOLDING: DR 7-104(A)(1)’s proscriptions do not attach during the investigative process before the initiation of criminal proceedings, when the adversarial process has not year begun

(a)
DR 7-104(A)(1) will attach in custodial, albeit pre-indictment context.

(i)  US v. Thomas (10th Cir.) => when in custody, formal adversarial process had clearly begun.

(b)  However, in the non-custodial, pre-indictment context, the 10th Cir. is persuaded that the perceived threat to the integrity of the atty-client relationship is outweighed by the govt’s interest in effective law enforcement.

(c)
When the govt’s role shifts from investigation to accusation, however, then the balance of the interests at stake shifts.  Clearly, if adversarial proceedings had begun in Ryans, this would be a different case with a different outcome.

D.
US v. WARD (DC -- N.D. Illinois 1995):  Prosecutorial Behavior during non-custodial, pre-indictment stage
1. 
Local Rule 4.2: broader that DR 7-104(A)(1) => “this rule covers any person, whether or not a party to a formal proceeding, who is represented by counsel concerning the matter in question.”

2.
HOLDING: the court does not think that the Rule applies to the pre-indictment, non-custodial contacts by prosecutors or undercover informants;  but even if it were to apply, suppression would not be warranted.

3.
This court finds itself in substantial agreement with those courts finding that the anti-contact rule was not meant to apply to pre-indictment non-custodial contacts with a represented party.

4.
Treatment of Hammad
(i) 
The Hammad court’s holding that DR 7-104(A)(1) applies to pre-indictment, non-custodial contacts with represented persons has not resulted in any further findings of a violation of the rule.  


=>  Even in the 2nd circuit, the courts have generally concluded that the contact was authorized by a law as a legitimate investigative technique.

(ii) 
In practice, then, the broad exceptions to the rule noted in Hammad may operate to swallow the Rule itself except in perhaps the most egregious instances of misconduct.  

(iii)
Consequently, the results in the 2nd Cir. do not differ in practical terms from the result reached in those circuits where the courts have concluded that the “no contact” rule simply was not meant to apply to prosecutors in the pre-indictment, non-custodial stage of criminal investigations.

5.
Undercover taping
(a)
Even assuming that the AUSA did know that D was represented by counsel at the time of the tapes, the undercover taping of D in meetings with the cooperating-D falls within the “authorized by law” exception to Rule 4.2.  

(i) 
This district court finds itself in accord with the cases recognizing that undercover taping of suspects during the investigatory stage of criminal proceedings is precisely the kind of legitimate investigatory tactic that even the Hammad court found permissible.  There does not seem to have been abuse in this case.

6. 
Personal visit to target in order to negotiate
(a)
Given that the stated purpose of this meeting was to confront D with the allegedly overwhelming nature of the evidence against him and to discuss his cooperation options, the danger for D of uncounseled communication with the govt is readily apparent.  Couple this danger with the power of the prosecutor to control the timing of the indictment and the triggering of constitutional protections which would prohibit such contact and the potential for prejudice and abuse of power increases.  

(b)
In contrast to the cover use of informants, the Court finds the balance of competing interests weighs in favor of prohibiting overt contacts with represented parties for the purpose of discussing cooperation with the govt.  Assuming Rule 4.2 applies, the court would consider AUSA Miller’s contact with D in violation of the Rule.

E. 
DR 7-104(A)(1) and the responsibilities of defense attorneys
1.
Grievance Committee for the SDNY v. SIMELS (2nd Cir. 1995)
(a)
HOLDING: a potential witness against somebody else’s client, who may be a future defendant in the same case, is not a “party” for purposes of the rule.  In addition, a cooperating witness who may be a possible coD or a party in a criminal proceeding is not a “party” for purposes of the disciplinary rule.  The govt, by merely naming a cooperating witness as a coD, cannot cut off a D’s ability to contact a represented coD, even though that person would not likely be a coD at trial.

(b) 
2d Cir. is  not prepared to hold that a D-atty engaging in critical pre-trial investigation, which might produce valuable sources of impeachment material, or better, direct evidence of his or her client’s innocence, is committing professional conduct.  

(i)
That atty is providing the effective defense and zealous representation required by the 6th A and DR 7-101.  

(c)
The small possibility of 2 Ds being charged in the same case should not preclude D-attys from interviewing possible witnesses.

2. 
US v. SANTIAGO-LUGO  (DC-Puerto Rico 1995):  contact on the eve of trial
(a)
Puerto Rico adopts 2nd Cir. holding in Simels.

(i)
However, when it is crystal clear that the interviewed Ds are bona fide parties, counsel for coDs or the prosecutor cannot proceed without permission to interview.

(b) 
Zealous representation, as required by the 6th A., is not equivalent to professional misconduct, but, when a conspiracy case is on the final road to trial, counsel for one coD cannot, without securing the necessary permission mentioned in the disciplinary rule, unilaterally contact other represented coDs who also have a genuine interest in defending their cause or in negotiating a good plea agreement with or without the benefits of a cooperation agreement.
F.
US v. COLORADO SUPREME COURT, (10th Cir. 1996):  issue of whether the US has standing to bring suit for declaratory and injunctive relief regarding state disciplinary rules adopted by the district courts as local rules

(a)
Rule 3.3(d) states, “In a grand jury proceeding, a lawyer shall inform the GJ of all material facts known to the lawyer which will enable the GJ to make an informed decision, whether or not the facts are adverse.”

(i) 
antithetical to the Supreme Court holding in Williams
(b) 
Rule 3.8(f) provides that “a prosecutor in a criminal case shall not subpoena a lawyer in a GJ or other criminal proceeding to present evidence about a past or present client unless the evidence sought is essential to the successful completion of an ongoing investigation or prosecution and there is no other feasible alternative to obtain the information.”  Also, a prosecutor may not subpoena an atty to present evidence about a client before a GJ unless she obtains prior judicial approval after the opportunity for an adversarial proceeding.

(i) 
Rule 3.8(f) requires far more than the USAtty’s Manual 

=>  Manual requires that all subpoenas of attys for information relating to the representation of a client :

· be approved by the Asst. Atty Gen of the Criminal Division; 

· that the Asst. Atty Gen not to approve such subpoenas unless 

· “the information sought is reasonably needed for the successful completion of the investigation or prosecution” 

· and “all reasonable attempts to obtain information from alternative sources shall have proved unsuccessful.”

(ii)
More importantly, rule 3.8(f) requires judicial approval of atty subpoenas after an adversarial hearing.  


=>
This requirement  creates a substantial change in fed prosecutor’s practice.  


=>
In addition, the adversarial hearing required by the Rule jeopardizes GJ secrecy.  

(iii)
In sum, Rule 3.8(f) does change fed prosecutors’ practice, and the US’s allegations as to those changes establishes injury in fact.

III.
Investigative Techniques:  Nonconsensual Electronic Surveillance
A.  Provisions if Title III (18 U.S.C. § 2510, et seq.)
· Pursuant to § 2516,  the Atty Gen, Depy. Atty Gen, Assoc. Atty Gen., any Asst. Atty Gen., any acting Asst Atty Gen, or any Depy Asst. Atty Gen may authorize application to a federal judge for an order permitting interception of wire or oral communications (i.e., wiretapping or electronic eavesdropping) by a federal agency having responsibility for investigation of the offense, when such interception may provide evidence of certain enumerated federal crimes.  The judge may only grant an interception order as provided by § 2518 of the Act, and evidence obtained in the lawful execution of such order is admissible in court.

· an interception order may be issued only if the judge determines on the basis of facts submitted that:

· there is probable cause for belief that an individual is committing, has committed, or is about to commit one of the enumerated offenses  (§2518(3)(a))

· probable cause for belief that particular communications concerning that offense will be obtained through such interception. (§ 2518(3)(b))

· that normal investigative procedures have been tried and have failed or reasonably appear to be unlikely to succeed if tried or be too dangerous.  (§2518(3)©).

· probable cause for belief that the facilities from which, or the place where, the communications are to be intercepted are being used, or are bout to be used, in connection with the commission of such offense, are leased to, listed in the name of, or commonly used by such person.  (§ 2518(3)(d))

· each interception order must specify:

· the identity of the person, in known, whose communications are to be intercepted.  (§ 2518(4)(a))

· the nature and location of the communications facilities  (§ 2518(4)(b))

· particular description of the type of communication sought to be intercepted  (§ 2518 (4)(c))

· statement of the particular offense to which it relates  (§ 2518(4)(c))

· identity of the agency authorized to intercept the communications and of the person authorizing the application  (§ 2518(4)(d))

· period of time during which such interception is authorized.  (§ 2518(4)(e))

· no order may permit interception for any period longer than is necessary to achieve the objective of the authorization, nor in any event longer than 30 days.  (§ 2518(5))

· interception without prior judicial authorization is permitted whenever a specifically designated enforcement officer reasonably determines that:

· an emergency situation and involves (i) immediate danger of death or serious physical injury to any person, (ii) conspiratorial activities threatening the national security interest, or (iii) conspiratorial activities characteristic of organized crime that requires wire, oral or electronic communication to be intercepted before an order authorizing such interception can with due diligence be obtained.  (§ 2518(7)(a))

· and there are grounds upon which an order could be entered.  § 2518(7)(b)
· within 48 hours after the interception commences, application for an order must be made.  §2518(7)(b)
· in the absence of an order, the interception must terminate when the communication sought is obtained or when the application for the order is denied, whichever is earlier.  §2518(7)(b)
· Within 90 days after the filing of an application which is denied or the termination of an authorized period of interception, the judge must serve on the persons named in the order or application and other parties to the interception comms, and inventory => notice that application was made, whether it was denied or granted, and the fact that during the period communications were or were not intercepted.  §2518(8)(d)
· where the disclosure would be in violation of Title III, no part of the contents of an intercepted wire or oral communication and no evidence derived therefrom may be received in evidence in any trial, hearing, or other proceeding in or before any court, GJ, dept, officer, agency, regulatory body, legislative committee, or other authority of the US.  § 2518(9)
· any intentional interception or disclosure of any wire, oral or electronic comm. w/o the prior consent of a party thereto, except as authorized under Title III, is a criminal offense punishable by fine or imprisonment or both.

· Any person whose wire, oral, or electronic communications are intercepted, disclosed or used may bring a civil action against the offending party.  § 2520
· a good faith reliance on a court order or legislative authorization constitutes a complete defense to any civil or criminal action brought.  §2520(d)(1)
· While Title III permits extensions only upon a new showing of probable cause and requires that interception cease once the objective of the authorization is achieved, it does permit continued surveillance for up to 30 days upon a single showing of probable cause, and thus goes well beyond the kind of with-warrant electronic surveillance the SC has approved or indicated would be permitted.     § 2518(5)
· particular description required:  it is now generally accepted that this particularization requirement can be fulfilled by indicating the offense under investigation, without further details about the anticipated conversations.  It is said that it would be virtually impossible to predict in advance the exact language of a conversation which has not yet occurred, and that to demand more would render Title III totally ineffective.

· covert entry:  in Dalia v. US, SC held that the 4th A does not prohibit per se a covert entry performed for the purpose of installing otherwise legal electronic bugging equipment.  In light of the legislative history of Title III, one simply cannot assume that Congress, aware that most bugging requires covert entry, nonetheless wished to except surveillance requiring such entries from the broad authorization of Title III, and that it resolved to do so by remaining silent on the subject.

· emergency interception without a warrant:  no occasion for SC to rule on constitutionality of the requirement.  In Katz, the SC condemned the warrantless eavesdropping, but in that case it was clear that there had been ample time to secure a warrant;  thus SC was condemning warrantless interception when there is ample time.

· use of secret agents:   Title three declares interception to be lawful where one of the parties to the communication has given prior consent to such interception;  it does not forbid the use of eavesdropping equipment to record to transmit what a suspect says to a secret agent.  The SC seems to agree.

· application procedure:  only the officials listed in Title III may authorize an application for a Title III.  While it has been held that the authorizing official’s personal judgment is certainly necessary, courts have not been incline to permit any challenge of the quality of the review undertaken by him.

· contents of application:

· the name of the officer authorizing the application:  if the app. erroneously states the wrong officials name (the real officer having been licensed to make the authorization), this i.d. requirement is not so central to the protections of Title III as to require suppression of evidence.

· details as to the particular offense:  requires only an indication of the general nature of the criminal conduct (not a particular criminal statute)

· particular description of nature and location of the facilities:  in the case of a wiretap, requires a phone number (or, upon showing of probable cause, all phones at a certain address);  specification of facilities or place may be excused upon a particularized showing of need (“roving tap”).

· particular description of the type of communication:  requiring no more than an indication of the offense under investigation.

· identity of person, if known:  SC held that Title III requires the naming of a person in the application or interception order only when the law enforcement authorities have probable cause to believe that the individual is committing the offense to which the wiretap is sought.  Nothing the in the statute supports an additional requirement that the govt investigate all persons who may be using the subject telephone in order to determine possible complicity.  The naming requirement was deemed in another case not to play a “substantive role” in the regulatory scheme.  

· other investigative procedures have been tried, or would be too dangerous:  important and designed to assure that electronic eavesdropping is not routinely employed as the initial step in criminal investigation;  the standard has been watered down to one of investigative utility.  The showing can be made by:

· the failure of other methods => but not every conceivable investigatory alternative.

· other methods are unlikely to succeed => i.e., a showing of difficulty in penetrating a particular conspiracy or by asserting that a conventional search warrant would not likely produce incriminating evidence.

· other methods are too dangerous => in terms of disclosing the investigation or placing an officer or informant in physical danger.

· period of time:  the statute contemplates that where a course of conduct embracing multiple parties and extending over a period of time is involved, the order may properly authorize proportionally longer surveillance.  In such circumstances making the requisite showing is not difficult.  where there is probable cause of a continuing offense, almost inevitably there is probable cause to believe that there will be more than one relevant conversation.

· a full and complete statement of the facts concerning all previous applications known to the individual authorizing and making the application for which the same facilities and persons were named: serves to prevent “judge shopping” and also provides the judge with a basis upon which to assess the statements of probable cause and investigative necessity in the applications => this requirement is central to the statutory scheme, so that a deliberate omission of that information requires suppression of evidence.  This does not cover prior interceptions of the same person pursuant to an application in which that person was not named or required to be named.

· application for an extension requires a statement setting forth the results obtained thus far, or a reasonable explanation of the failure to obtain such results.

· contents of the order:

· in addition to the requirements above, the order must contain several directives concerning its execution, most of which go to the time of the permitted surveillance.

· the time issue:  executed ASAP, before probable cause goes stale; whether or not the interception shall automatically terminate when the described communication has been first obtained.

· that the interception be conducted in a way as to minimize the interception of communications not otherwise subject to interception.

· at the discretion of the court, may require reports to be made to the judge who issued the order showing what progress has been made and the need for continued interception.

· when an applicant has so requested, the provider of wire or electronic communication service, landlord, custodian, or other person shall furnish the applicant all information, facilities, and technical assistance necessary to accomplish the interception unobtrusively and with a minimum of interference with the services of the cooperating persons.

· when during the course of interception, officer comes across communications other crimes:  officer acting lawfully may disclose such contents to another investigative or law enforcement officer to the extent that such disclosure is appropriate to the proper performance of the official duties of the officer making or receiving the disclosure.  But, the contents of these communications concerning other crimes may be testified to in a federal or state proceeding only if a judge finds upon subsequent application, made as soon as practicable, that the contents were otherwise intercepted in accordance with the provisions of the statute.  The amendment application should include a showing that the original order was lawfully obtained, that it was sought in good faith, and that the communication was in fact incidentally intercepted during the course of a lawfully executed order.

· post-surveillance notice:  in Donovan, where two names had been omitted from the list and those individuals thus did not receive notice until they were indicted 8 mos later, the Court held this did not require suppression b/c Cong did not mean for notice to serve as an independent restraint on resort to the wiretap procedure.  That the omission was inadvertent and had not prejudiced the Ds, which has been taken to mean that suppression is require if names are deliberately withheld or if prejudice resulted from a lack of timely notice.  It would seem prejudice exists when the conversation is not inherently incriminating, but is subject to explanation and interpretation and the delay in notice has diminished the speaker’s opportunity to marshal his explanations.

· sealing:  Title III also requires that the contents of any communication intercepted by any means authorized by this chapter shall, if possible, be recorded on tape or wire or other comparable device and that such recording be done in such way as will protect the recording from editing or other alterations; and that the such recordings shall be made available to the judge issuing such order and sealed under his direction, immediately upon the expiration of the period of the order, or extension thereof.  To ensure the reliability and integrity of evidence.  This requirement has an explicit exclusionary remedy for noncompliance.

· Violations requiring exclusion:  statutory exclusionary rule of Title III.

· in Giordano, the Court stated that suppression under this statutory exclusionary rule is required whenever the particular statutory provision violated “was intended to play a central role in the statutory scheme.”

· a suppression motion may be made on the grounds that (i) the communication was unlawfully intercepted (violating any of the statutory reqs that played a central role in the statutory scheme); (ii) the order of authorization or approval under which it was intercepted is insufficient on its face; (iii) or the interception was not made in conformity with the order of authorization or approval.

· one of the officials listed in the statute must authorize the application.

· the misidentification of the authorizing official in the application does not play  a central role.

· the failure to include in the application the names of all persons as to whom there was probable cause and who were likely to be overheard => OK, if it would not have precluded judicial authorization of the intercept and even without that info the application would have provided sufficient information to enable the issuing judge to determine that the statutory preconditions were satisfied.

· who may exclude when

· a person who was a party to the intercepted communication; or a person against whom the interception was directed.  

· but courts are inclined to define Title III standing as being exactly the same as 4th A standing => including person with the possessory interest in the place surveilled and the target of the surveillance who was neither that person nor one of the speakers.

· While 4th A exclusionary rule does not apply to all criminal proceedings, Title III exclusionary rule may be invoked “in any trial, hearing or proceeding in or before any court, dept, officer, agency, regulatory body, or other authority of the US.

· BUT, b/c no person is a party as such to a GJ proceeding, the provision does not envision the making of a motion to suppress on the context of such a proceeding itself, but only that if a motion to suppress is granted in another context “its scope may include use in a future GJ proceeding.”

· But the SC has held that a GJ may refuse to testify where his testimony is sought on the basis of illegal electronic surveillance.

· disclosure of illegal electronic surveillance: in any trial, hearing or other proceeding in or before any court, GJ, dept, officer, the agency, regulatory body, or other authority, upon a claim by an aggrieved party that the evidence is inadmissible as the fruit of an unlawful act, the opponent of the claim shall affirm or deny the occurrence of the alleged unlawful act.

· aggrieved party must articulate a colorable basis for his claim of surveillance. 

· once that burden has been met, the govt must make a factual, unambiguous, and unequivocal response => an affidavit, usu. from prosecutor,  indicating the results of his inquiry of all appropriate investigative agencies to determine if any of them have conducted surveillance of the complaining party.

· disclosure of electronic surveillance records:  statute provides that if a suppression motion is made, then the judge may in his discretion make available to the aggrieved person of his counsel for inspection such portions of intercepted communication or evidence derived therefrom as the judge determines to be in the interests of justice.

· SC held that a D should receive ALL surveillance records as to which he has standing.  To protect innocent 3rd parties, the court could place Ds and counsel under enforceable orders against unwarranted disclosure of the materials they would be entitled to inspect.

· disclosure is available only to one who has standing to assert the illegality of the surveillance and that a finding by the DC that the surveillance was lawful would make disclosure and further proceedings unnecessary.

· and since there is virtually no likelihood that evidence offered to prove an event would have been obtained by exploitation of an unlawful surveillance occurring more than 5 years prior to that event, no such claim is to be considered.

B.  
A witness’s rights in face of concededly unlawful electronic surveillance (in a grand jury 
proceeding)
1.
Gelbard v. US:  The Supreme Court held that in contempt proceedings instituted 
under   28 U.S.C. § 1826(a) for failure to obey a court order to answer a question 
before the Grand Jury, the witness refusing to give the testimony may avail himself of 
the defense that the question propounded to him violates 18 U.S.C. § 2515
 because it 
was derived from electronic surveillance conduct in violation of the statute.

(a)
Gelbard governs the narrow situation where a GJ witness refuses to answer a 
question derived from concededly unlawful electronic surveillance.

(b)
However, the holding was expressly predicated on the assumption by the court 
that the communications were not intercepted in accordance with the specified 
procedures.

(c)
In Gelbard, the Court left undecided the issue of whether witnesses may refuse 
to answer questions if the interceptions of their conversations were pursuant to 
court order.

C. 
A witness’s rights in face of electronic surveillance pursuant to court order (in a grand 
jury proceeding)
1.
In the matter of PERSICO (2nd Cir. 1974):  In contempt proceedings initiated when 
a witness who has been granted derivative use immunity refuses to answer questions 
propounded by a GJ b/c he claims he is entitled to a hearing to ascertain whether the 
questions posed are the product of unlawful electronic surveillance, the witness is not 
entitled to a plenary suppression hearing to test the legality of that surveillance.

(a)
Treatment of grand jury proceedings in Title III

(i)
Suppression hearings in GJ proceedings would result in protracted 
interruption of GJ proceedings.  Congress expressed concern over 
disruption of smooth and efficient operation of the GJ system.

(ii)  Although Congress prescribed that illegal wiretap evidence must be 
excluded from all GJ proceedings, hearings to suppress evidence were 
not to be permitted during such proceedings.

(iii)
These seemingly inconsistent policy determinations can be reconciled 
only by interpreting the statute as requiring exclusion only when it is 
clear that a suppression hearing is unnecessary: 

· as when the govt concedes that the electronic surveillance was unlawful 

· or when the invalidity of the surveillance is patent.

· In these situations both statutory policies -- the exclusion of illegally acquired evidence and the maintenance of unimpeded GJ proceedings -- are served.  

(iv)
Moreover, Congress did not intend that a contemporaneous civil 
contempt proceeding -- a proceeding whose only purpose is to invite a recalcitrant witness to cooperate with the GJ -- is a proceeding in another context rather than the context of the GJ’s proceedings.

(b)
In camera inspection by judge of court order(s) and supporting 
documents is all that a witness is entitled to receive.

(c)
Application of the law in this case

(i)
D’s refusal to testify would be permissible only if there is an absence 
of a necessary court order or if there is a concession from the govt 
that the surveillance was not in conformity with statutory requirements 
or if there is a prior judicial adjudication that the surveillance was 
unlawful. Here there were three court orders.

(ii)
Inasmuch as the judge conducted an in camera inspection to ascertain 
whether they complied with the statute and found that they did 
comply, D received all that he was entitled to receive.

2.
In re GJ Investigation HARKINS  (3rd Cir. 1980)
(a)
The adequacy of the procedures provided to GJ witnesses invokes three 
interests that must be accommodated:  

(i) 
the D’s interest in not answering questions based on illegal wiretaps; 

(ii) 
the govt’s interest in effective GJ investigations; 

(iii)
the govt’s further interest in protecting the secrecy of sensitive 
information contained in the materials supporting the wiretap or in the 
logs of the wiretap.

(b) 
All the courts which have examined the issue appear to agree that the witness 
has a right, at a minimum, to an in camera inspection by the judge of the court 
order and supporting documents.

(c) 
HOWEVER, this court does not adopt Persico.


HOLDING:  A witness does have a right of access, absent a showing of 
privilege or secrecy by the govt, to the govt documents supporting the wiretap; 
but the witness does not have the right to introduce evidence in his contempt 
hearing challenging the sufficiency of the evidence in those documents.

(i)
A right of access to the court order and supporting materials when the 
govt can show no secrecy interest should provide an important 
adversarial check and deterrent against the possible utilization of 
illegal wiretaps without undermining govtal concerns.

(ii)
Limiting examination of the material supporting the wiretap to an in 
camera examination by the judge would deprive the witness of any 
meaningful opportunity to assert his right under the statute.  


=> The strong possibility exists that witnesses could be imprisoned 
for refusing to answer questions based on an illegal wiretap of their 
communication whose legality was never even tested through 
adversarial scrutiny.

(iii)
The loss in time in allowing a witness to examine court order and 
supporting documents would not be appreciably greater than that 
already caused by the holding of a contempt hearing, which is 
mandatory in this court. 

(d)
At the hearing regarding the wiretap, the witness should not have a right to 
introduce his own evidence testing the factual sufficiency of the evidence 
contained in the documents.  Such a full blown suppression hearing could 
cause unmanageable delay as witnesses exercise their right for a continuance 
to gather and present evidence.  This might cause other abuses.

IV.
Investigative Techniques:  The Use of Confidential Informants
A.  
Use of Informants
1.
Disclosure of Identity of Informant
(a)
Government’s privilege: what is usually referred to as the informer’s privilege is in reality the Government’s privilege to withhold from disclosure the identity of persons who furnish information of violations of law to officers charged with enforcement of that law.  Roviaro
(i) 
Purpose:  the furtherance and protection of the public interest in effective law enforcement.  The privilege recognizes the obligation of citizens to communicate their knowledge of the commission of crimes to law-enforcement officials and, by preserving their anonymity, encourages them to perform that obligation.  Roviaro
(ii)
General limitations in scope: The scope of the privilege is limited by its underlying purpose.  Roviaro
· Thus, where the disclosure of the contents of  a communication will not tend to reveal that identity of an informer, the contents are not privileged.  

· Likewise, once the identity of the informer has been disclosed to those who would have cause to resent the communication, the privilege is no longer applicable.

(b) “Fundamental requirements of fairness” limitation:  Where the disclosure of an informer’s identity or of the contents of his communication, is relevant and helpful to the defense of an accused, or is essential to a fair determination of a cause, the privilege must give way.  Roviaro
(i)
In these situations, the trial court may require disclosure and, if the govt withholds the information, dismiss the action.

(c)
NO FIXED RULE as to disclosure of identity; BALANCING TEST: 


The problem is one that calls for balancing the public interest in protecting the flow of information against the individual’s right to prepare his defense.  Roviaro

=>  Whether a proper balance renders nondisclosure erroneous must depend on the particular circumstances of each case: 

· the crime charged

· the possible defenses

· the possible significance of the informer’s testimony

· and other relevant factors.

(d)
Holding in Roviaro:   While the informant was not expressly mentioned, the charge, when viewed in connection with the evidence introduced at trial, is so closely related to the informant as to make his identity and testimony highly material.

(e)
Dissent in Roviaro: “The opinion of the Court seriously jeopardizes the privilege of the Government in cases involving informers.  The use of informers is an absolute necessity in the proper administration of the narcotic laws, and the disclosure required here today is not only unessential to the D’s defense but on the other hand undermines a long-standing policy necessary to the successful enforcement of the narcotic laws.”

(f)
2d Circuit’s treatment of the defendant’s right to disclosure (SAA)

(i)
Defendant is generally able to establish a right to disclosure “where the informant is a key witness or participant in the crime charged, someone whose testimony would be significant in determining guilt or innocence.”

(ii)
But the disclosure of the identity or address of a confidential informant is not required unless the informant’s testimony is shown to be material to the defense.

(iii)
It is not sufficient to show that the informant was a participant in and witness to the crime charged.

(iv) Of course, a D cannot establish that the informant would have testified in a particular manner, but it suffices that she is able to point to 

· the events to which the informant might testify, 
· and the relevance of those events to the crime charged
(v)
Insufficient for govt to promise to make informant available in event the defendant called him to testify.  D-atty must be given an opportunity to interview the informant in order to determine whether to call him as a witness.

2.
ILLINOIS v. GATES, (SC 1983):  Anonymous informant tips 
(a) 
Standing alone, an anonymous letter sent to the police would not provide the basis for the judge’s determination that there was probable cause.  BUT, if police corroborates some of the information in the anonymous tip, a magistrate judge can reasonably conclude that an informant having access to accurate information of this type probably had access to reliable information of the defendants’ alleged illegal activities.

(b)
Magistrate judge should take a “totality of the circumstances” approach to determining whether there is probable cause to issue a search warrant.

(i) 
“veracity,” “reliability,” and “basis of knowledge” of the informant are highly relevant in determining the value of the anonymous report.

(ii)
However, they are not independent requirements to be exacted in every case.

(iii)
“Veracity,” “reliability,” and “basis of knowledge” are intertwined issues that may illuminate the common-sense, practical question of whether there is probable cause to believe that contraband or evidence is located in a particular place.

(c) 
The veracity of persons supplying anonymous tips is by hypothesis largely unknown, and unknowable.  As a result, anonymous tips seldom could survive a rigorous application of either of the Spinelli prongs.  Yet, such tips, particularly when supplemented by independent police investigation, frequently contribute to the solution of otherwise “perfect crimes.”

(d)
While a conscientious assessment of the basis for crediting such tips is required by the 4th A., a standard that leaves virtually no place for anonymous citizen informants is not.

(e)
Determination of probable cause by the magistrate judge should be paid great deference by reviewing courts.

(i) 
The task of the issuing magistrate:   to make a practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and basis of knowledge of persons supplying the hearsay info, there is a fair probability that contraband or evid of a crime will be found in a particular place.

=>
affidavit must provide the magistrate with a substantial basis for determining the existence of probable cause, and should not consist of wholly conclusory statements (e.g., “he has cause to suspect and does believe that . . .”)  

=>
Sufficient info must be presented to the magistrate to allow that official to determine probable cause; his action cannot be a mere ratification of the bare conclusions of others.

(ii)
the duty of the reviewing court is simply to ensure that the magistrate had a “substantial basis for concluding that probable cause existed.”

(f) 
Reliance of hearsay is acceptable:

(i)
In Jones v. US, SC held that an affidavit relying on hearsay “is not to be deemed insufficient on that score, so long as a substantial basis for crediting the hearsay is presented.”  

(ii)
Even in making a warrantless arrest an officer “may rely upon information received through an informant, rather than upon his direct observations, so long as the informant’s statement is reasonably corroborated by other matters within the officer’s knowledge.”

B.
Problems with the Use of Informants
1.
US v. Cuellar, ( 9th Cir. 1996):  Payment of informants

(a)
The 9th Circuit and other courts have consistently held that the govt is not precluded from using informants before or during trial simply b/c an informant may have a motive to falsify testimony or to entrap innocent persons.

(b)
The 9th Cir. has previously recognized that few would engage in a dangerous enterprise of being an informant without assurance of substantial remuneration.

(c)
In observance of traditional safeguards, the jury should be informed of the informant’s payment agreement, how much the informant had been paid before the trial, that the informant will be paid a bonus after the trial.  And the extent to which it mattered that the informant may have had an incentive to prolong and expand the undercover operation b/c of his fee arrangement could be measured by the jury against the evidence of D’s guilt.

(d)
HOLDING:  A contingent fee contract which agrees to pay an informant a percentage of the funds laundered through organizations which he penetrated is not by itself outrageous government conduct.

(e)
The fact that the informant’s total compensation wasn’t settled until after the defendant’s trial does not offend due process.

(i)
Even if the informant testifies against the defendant.

(ii) 
If there is extensive cross-examination of informant at trial, then there is no constitutional error.


V.
Using the Grand Jury the Advance the Investigation:  Immunity, Contempt and Perjury
A.
Use and Derivative Use Immunity -- 18 U.S.C. § 6002

1.
Mechanisms of 18 U.S.C. § 6002
(a)
If a witness invokes the 5th A., a court may, upon the request of a US atty, order the witness to testify

(i)
but no testimony or other information compelled under the order (or any info directly or indirectly derived from such testimony or other info) may be used against the witness in any criminal case

(ii)
except a prosecution for perjury, giving a false statement, or otherwise failing to comply with the order.

(b)
§ 6003:  A US atty must get the approval of the Atty General, et. al., and 

(i)
the witness must have refused or be likely to refuse to testify on the basis of his privilege against self-incrimination.

2.
Purpose of immunity statutes (Kastigar)

(a)
Immunity statutes seek a rational accommodation b/t the imperatives of the 5th A privilege and the legitimate demands of govt to compel citizens to testify.  

(b)
The existence of these statutes reflects the importance of testimony, and the fact that many offenses are of such a character that the only persons capable of giving useful testimony are those implicated in the crime.

3.
Immunity statutes ARE constitutional (Kastigar)
4.
Difference between use immunity and transactional immunity

(a) 
transactional immunity, which accords full immunity from prosecution for the offense to which the compelled testimony relates, affords the witness considerably broader protection than does the 5th A.  (Kastigar)
5.
Protections of the 5th A. => The privilege’s sole concern is to afford protection against being forced to give testimony leading to the infliction of penalties affixed to criminal acts.  Kastigar

(a) 
While a grant of immunity must afford protection commensurate with that afforded by the privilege, it need not be broader.  Kastigar
(b)
The privilege has never been construed to mean that one who invokes it cannot subsequently be prosecuted.  Kastigar
6.
18 U.S.C. § 6002’s compliance with demands of 5th A.
(a)
Immunity from the use of compelled testimony, as well as from evidence derived directly and indirectly therefrom, affords this protection.  Kastigar
(b)
It prohibits the prosecutorial authorities from using the compelled testimony in any respect, and it therefore insures that the testimony cannot lead to the infliction of criminal penalties on the witness.  Kastigar


B.
Civil Contempt --  28 U.S.C. § 1826
1.
28 U.S.C. § 1826 provides that
(a)
if a witness refuses to comply with an order of the court to testify, the court may order witness’s confinement.

(b)
But such confinement will not exceed the life of the court proceeding or the term of the GJ; or at a maximum, will not exceed 18 months.

2.
Purposes of 28 U.S.C. § 1826:

(a)
A civil contempt sanction is a coercive device, imposed to secure compliance with a court order.  Simkin, 2d Cir.
(b)
When it becomes obvious that sanctions are not going to compel compliance, they lose their remedial characteristics and take on more of the nature of punishment.  Simkin, 2d Cir.

3. 
Due process considerations oblige a court to release a contemnor from civil contempt if the contemnor has then shown that there is no substantial likelihood that continued confinement will accomplish its coercive purpose.  Simkin,2d Cir.
i.e.

(a)
confinement may not be punitive

(b)
D has burden of showing that there is no substantial likelihood that sanction will achieve its intended purpose.

4.
District judge has broad discretion in determining the coercive effect of a civil contempt sanction.  Simkin, 2d. Cir.

(a)
District judge need not accept as conclusive a contemnor’s avowed intention to never testify. Simkin, 2d. Cir.
(b) District judge must make a conscientious effort to determine whether there remains a realistic possibility that continued confinement might cause the contemnor to testify. Simkin, 2d. Cir.

(c)
As long as the judge is satisfied that the coercive sanction might yet produce its intended result, the confinement may continue. Simkin, 2d. Cir.

(d)
But, if the judge is persuaded that the contempt power has ceased to have a coercive effect, the civil contempt remedy should be ended. Simkin, 2d. Cir.

5.
District judge must make an individualized decision regarding the particular contemnor.  Simkin, 2d. Cir.
(a)
District judge may not abide by a policy of having all recalcitrant witnesses serve 18 months.

6.
District judge may not order continued confinement as a warning to others.  That would be converting a civil remedy into a punitive measure.

7.
Once it is determined that the civil contempt remedy is unavailing, the criminal contempt sanction is available. Simkin, 2d. Cir.

8.
AC’s deference to district judge:  since a prediction is involved and since that prediction concerns such uncertain matters as the likely effect of continued confinement upon a particular individual, we think a DC has virtually unreviewable discretion both as to the procedure he will use to reach his conclusion, and as to the merits of his conclusion.

9.
Legislative history of § 1826 supports broad discretion accorded to DC:

(a)
Key legislators acknowledged that Congress was endeavoring to codify the present law on civil contempt.  In re Matter of Parrish, 2d. Cir.
(b)
Furthermore, when the DOJ successfully opposed legislative proposals to reduce the max confinement period under § 1826 to six months, it assured Congress that under the existing statute, 


=>
“A court is free to conclude at any time that further incarceration of a 
recalcitrant witness will not cause the witness to relent and testify, and, 
upon such grounds, to release the witness from confinement.” In re 
Matter of Parrish, 2d. Cir.

C.
Criminal Contempt Statute -- 18 U.S.C. § 402

1.
The crime of contempt requires a specific intent to disregard an order of the court.  Remini, 2d Cir.
2.
It is no defense to a contempt charge:

(a)
that D relied on advice of counsel, although this may be considered in mitigation of punishment.  Remini, 2d Cir.

(b)
that D was ignorant of the law (i.e., that D made a good faith effort to abide by his understanding of the statute).  Remini, 2d Cir.


These defenses would delay and sometimes deny altogether the fair and orderly administration of the law.  Remini, 2d Cir.
3.
A witness should not rely on a judge’s earlier ruling as to another witness in evaluating whether to comply with a § 6002 order.  Remini, 2d Cir.
(a) 
If a witness’s § 6002 order is not qualified in any way, and/or does not refer to any other case , the witness should take the § 6002 order at face value.  Remini, 2d Cir.
D.
Perjury -- 18 U.S.C. § 1621
1.
Perjury Traps
(a) 
When a GJ inquires into matters not within its competence, a court may find that the inquiry was into immaterial matters and thus the responses could not be the basis for perjury prosecutions.  Gonzales, N.D. Ill.
(i) 
There are, in those cases, clear concerns about the fairness of seeking testimony when the real purpose was in all likelihood the perjury indictment which followed.  Gonzales, N.D. Ill.

(ii)
In some circuits, a “perjury trap” is considered outrageous govt conduct.  Catalano, SDNY
(b) 
It is not a perjury trap if the government inquires into material matters, even though the govt knows the answers the witness is likely to give, having heard the witness’s answers on several occasions.  Gonzales, N.D. Ill.
(i)
Govt could reasonably have believe that a witness, under oath for the first time, would testify as the govt apparently believed the truth to be.  Gonzales, N.D. Ill.
(c)
It is not a perjury trap a witness was subpoenaed before the GJ regarding matters regarding conversations that the govt electronically recorded, and 

· the govt had served the witness with a “notice of overhear,” 

· the govt had told the witness what they were investigating.  Catalano, SDNY
(i)
The govt could reasonably believe that the witness could assist them with additional information.  Catalano, SDNY

2.
Literally true, but unresponsive answers -- Bronston v. US (SC)
(a)
HOLDING:  Federal perjury statute, 18 USC § 1621, does not reach a witness’s answer that is literally true, but unresponsive, even assuming the witness intends to mislead his questioner by the answer, and even assuming the answer is arguably “false by negative implication.”  


=>
A perjury prosecution is not, in our adversary system, the primary 
safeguard against errant testimony;  given the incongruity of an 
unresponsive answer, it is the questioner’s burden to frame his 
interrogation acutely to elicit the precise information he seeks.

(b)
18 U.S.C. § 1621 confines the offense of perjury to a witness who “willfully states any material matters which he does not believe to be true.”  

(i)  
We are not dealing with casual conversation and the statute does not make it a criminal act for a witness to willfully state any material matter that implies any material matter that he does not believe to be true.

(c)
Responsibility of the attorney to probe

(i) 
Congress did not intend the drastic sanction of a perjury prosecution to sure a testimonial mishap that could readily have been reached with a single additional question by counsel alert -- as every examiner ought to be -- to the incongruity of petitioner’s unresponsive answer.

(ii)
It is the responsibility of the lawyer to probe => testimonial interrogation, and cross-examination in particular, is a probing, prying, pressing form of inquiry.  

(iii)
If a witness evades, it is the lawyer’s responsibility to recognize the evasion and to bring the witness back to the mark, to flush out the whole truth.

(d)
The witness’s intent to mislead the examiner is irrelevant
(i)
The state of mind of the witness is relevant only to the extent that it bears on whether he does not believe his answer to be true.

(ii)
Witnesses should not have to be unsure of the extent of their responsibility for the misunderstandings or inadequacies of cross-examiners.

3.
Both false and truthful statements given in § 6002 immunized testimony may be used at a subsequent prosecution for perjury.   US v. APFELBAUM, SC
(a) 
Neither the language nor the legislative history of § 6002 make a distinction between truthful and untruthful statements made during the course of immunized testimony


=>
but rather, creates a blanket exemption from the bar against the use of 
such testimony where the witness is subsequently prosecuted for making 
false statements.

(b)
For a grant of § 6002 immunity to provide protection coextensive with the 5th A., it need not treat the witness as if he remained silent.


=>
The 5th A. does not protect a witness against false testimony, just self-
incrimination.

4.
Absent a showing of particularized need, a grand jury witness is not entitled to see transcripts of previous testimony before a different GJ, or the notes taken by federal agents they interviewed the witness.  In re Grand Jury Subpoena, 2d Cir.

(a) 
A majority of circuits have held that when a witness seeks his own prior GJ transcript, the burden of showing a particularized need still applies.

(b)
Particularized need is especially crucial if the government informs the court that it has a heightened interest in the secrecy of ongoing investigation by the grand jury.

(c)
While the considerations justifying secrecy have less force when a witness seeks his own testimony, these considerations may still have considerable force, depending on the circumstances.

(d)
If there is no evidence of the prosecutor harassing the witness into committing perjury, the witness’s fear of perjury does not constitute an interest strong enough to compel disclosure.

VI.
RICO:  The Elements of the Offense
A.
18 U.S.C. § 1962(c) provides that it is unlawful “for any person employed by or associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeering activity or collection of unlawful debt.”

1.
In order to convict on a RICO charge, the govt must prove both an “enterprise” and a “pattern or racketeering activity.”  Turkette, SC
B.
Meaning of “enterprise”-- Turkette, SC =>  The term “enterprise” encompasses both legitimate and illegitimate enterprises.

1.
Legislative purpose of RICO: “To seek the eradication of organized crime in the U.S. by strengthening the legal tools in the evidence-gathering process, by establishing new penal prohibitions, and by providing enhanced sanctions and new remedies to deal with the unlawful activities of those engaged in organized crime.”

2.
If RICO encompassed only legitimate enterprises , whole areas of organized criminal activity would be placed beyond the substantive reach of the enactment:  loan sharking, theft and fencing of property, importation and distribution of narcotics and other dangerous drugs.  


=>
Yet, these are among the very crimes that Congress specifically found to be typical 
of the crimes committed by persons involved in organized crime, and as a major 
source of revenue and power for such organizations.

C.
Proving a “pattern of racketeering activity” -- HJ, Inc. (SC)
1. 
18 U.S.C. § 1961(5):  a “pattern” requires “at least two acts of racketeering activity” within a 10-year period.  

2.
Prosecutor must show both “relationship” and “continuity” => that the racketeering predicates are related, and that they either constitute or threaten long-term criminal activity.

(a) 
Relationship:  “embraces criminal acts that have the same or similar purposes, results, participants, victims, or methods of commission, or are otherwise are interrelated by distinguishing characteristics and are not isolated events.”

(b) 
Continuity may be proved by a showing:  

(1) 
of continuity over a closed period by proving a series of related predicates extending over a substantial period of time; or 

(2) 
that the predicates establish a threat of long-term racketeering activity because 

· (a) the predicates involve a distinct threat of such activity; 

· (b) because they are part of the regular way of doing business for an ongoing entity such as a criminal assoc. or legitimate business, or 

· (c) because they are a regular means of conducting or participating in an ongoing RICO enterprise.

3.
Two acts may be insufficient; and a single scheme may be enough.
(a) 
Congress had a more natural and commonsense approach to RICO’s pattern element in mind

(b)
Congress intended a more stringent requirement than proof simply of two predicates

(c)
Congress also envisioned a concept of sufficient breadth that it might encompass multiple predicates within a single scheme that were related and that amounted to, or threatened the likelihood of, continued criminal activity.

4.
Predicate acts extending over a few weeks or months and threatening no future criminal conduct do not satisfy “continuity” requirement.  

(a)
Congress was concerned in RICO with long-term criminal conduct.
(a)
Often a RICO action will be brought before continuity can be established.  In such cases, liability depends on whether the threat of continuity is demonstrated.


D.
§ 1962(c) liability means participation or management of enterprise itself -- Reves (SC)

1.
“Conduct” requires some degree of direction, and “participation” requires some part in that direction.
(a)
One must have some part in directing an enterprise’s affairs.

(b)  This is the “operation or management” test.

2.
“Outsiders” having no official position with the enterprise may be liable under         § 1962(c), if they are “associated with” the enterprise and participate in the operation or management of the enterprise.

3.
In Reves, the failure to tell the cooperative’s board that the gasohol plant should have been valued in a particular way is an insufficient basis for concluding that the accounting firm (Arthur Young) participated in the operation or management of the cooperative itself.

4.
US v. Viola -- 2d Circuit’s understanding of Reves 

(a)
The operation of management test is more restrictive than aiding and abetting liability, but it requires less than “significant” control over the enterprise.

(b)
The simple taking of directions and performance of tasks that are “necessary or helpful” to the enterprise, without more, is insufficient to bring a D within the scope of § 1962(c).

E.
18 U.S.C. § 1962(d) -- RICO Conspiracy statute (Viola, 2d Cir.)
1.
RICO conspiracy charge is proven if the D “embraced the objective of the alleged conspiracy,” and agreed to commit two predicate acts in furtherance thereof.

2.
A conviction on § 1962(d) is not contingent on a conviction on § 1962(c) => D can be guilty of conspiring to violate a law, even if he is not among the class of persons who could commit the crime directly.
3.
Govt must show “that the D know[s] the general nature of the enterprise and know[s] that the enterprise extends beyond his individual role.”

(a) 
The required nexus between the D’s acts and the RICO conspiracy thus protects the D from being found guilty based on incidental or tenuous association with the enterprise and its members.

(b) 
Nonetheless, the proof required to show that a D knowingly associated with an existing conspiracy “need not be overwhelming.”

(c) 
Participation in the conspiracy can be shown wholly through circumstantial evidence.

(d)
However, as in Viola, while the D need not have known each member of the conspiracy to be associated with it, the lack of affiliation beyond the head guy, while not dispositive, is relevant to whether the D actually was aware of the broader enterprise.  The 2d Cir. in Viola reversed the conspiracy conviction on this basis.

F.
The First Circuit’s conflict with 2nd Cir. -- US v. Oreto (1st cir.)
(a) 
In our view, the reason the accountants were not liable in Reves is that, while they were undeniably involved in the enterprise’s decisions, they neither made those decisions nor carried them out;  in other words, the accountants were outside the chain of command through which the enterprise’s affairs were conducted.


(b)
Reves defines “participate” as “to take part in,” 


=>
and nothing in the Court’s opinion precludes our holding that one may “take part 
in” in the conduct of an enterprise by knowingly implementing decisions, as well 
as by making them.  

(c)
The SC said that “an enterprise is ‘operated’ not just by upper management but also by lower-rung participants in the enterprise who are under the direction of upper management.”


VII.
Plea Bargaining as an Investigative Tool
A.
Cooperation Agreements as Contracts
1.
A plea agreement may provide that, in the event a D breaches a promise, the agreement will be null and void, original charges reinstated, and parties returned to status quo ante.  Ricketts (SC)
2.
This is not a violation of the Double Jeopardy Clause => an agreement specifying that charges may be reinstated is equivalent to a waiver of double jeopardy.

B.
Rules 11 (plea bargains) and Rule 35 (Reduction of Sentence for Changed Circumstances)
C.
Prosecutor’s Discretion to Permit and Reward Cooperation
1.
18 U.S.C. § 3553(e): empowers the district court, upon motion of the govt, to impose a sentence below the statutory minimum to reflect a D’s substantial assistance in the investigation or prosecution of another person who has committed an offense.

2.
USSG § 5K1.1:  permits the district court, to sentence below the minimum required under the guidelines, if the govt files a “substantial assistance” motion.

3.
In both § 3553(e) and § 5K1.1 the condition limiting the court’s authority gives the govt a power, not a duty, to file a motion when a D has substantially assisted.  Wade (SC)
4.
The district courts have the authority to review a prosecutor’s refusal to file and to grant a remedy if they find that the refusal was based on an unconstitutional motive.  (e.g., race or religion) Wade (SC)
(a)
A claim that a D merely provided substantial assistance will not entitle a D to a remedy or even to discovery or an evidentiary hearing. Nor would additional but generalized allegations of improper motive. Wade (SC)
(b) 
A D has no right to discovery or an evidentiary hearing unless he makes a “substantial threshold showing” of unconstitutional motive. Wade (SC)
(c)
A showing that D assisted govt is necessary, but by itself, not sufficient. Wade (SC)
(d)
D would be entitled to relief if the govt’s refusal to move was not rationally related to any legitimate end. Wade (SC)
(i)
a legitimate end may be the prosecutor’s rational assessment that costs outweigh the benefits that would flow from moving.  (i.e., that the defendant had not assisted enough). Wade (SC)
5.
A § 5K1.1 motion does not also permit the district court to depart below the statutory minimum

(a) 
§ 3553(e) requires a govt motion before the court may depart below statutory minimum.  Melendez (SC) 

(b)
Papers simply “acknowledging” substantial assistance are not sufficient if they do not indicate desire for, or consent to, a sentence below the statutory minimum. Melendez (SC)
(c)
Nothing in § 3553(e) suggests that a DC has power to impose a sentence below the stat. min. to reflect a D’s substantial assistance, when the govt has not authorized such a sentence, but instead has moved for a § 5K1.1. Melendez (SC)

6.
Evaluation of Defendant’s effort

(a) 
Where a cooperation agreement provides that the prosecutor will move for a downward departure under the SG in return for D’s good faith effort to provide substantial assistance, evaluation of D’s effort lies in the discretion of the prosecutor and may be reviewed only on a showing of prosecutorial misconduct or bad faith.  Rexach (2d Cir.)

(b)
Prosecutor may find decline to make a § 5K1.1 or § 3553(e) motion on the ground that D has not complied with the cooperation agreement, offering only minimal assistance, because 

(i)
D’s info has been unreliable and worthless

(ii)
no successful investigations proceeded based on the info

(iii)
D provided no assistance in the prosecution of any other persons

(iv)
 D failed to stay in contact with the authorities, having dropped out of sight for significant periods of time. Rexach (2d Cir.)
(c)
Cooperation agreements, like plea bargains, are interpreted according to principles of contract law. Rexach (2d Cir.)
(i) 
In a contract, where the agreement is conditioned on satisfaction of the obligor, the condition is not met “if the obligor is honestly, even though unreasonably, dissatisfied.” Rexach (2d Cir.)
(ii)
Thus, where the explicit terms of a cooperation agreement leave the acceptance of the D’s performance to the judgment of the prosecutor, the prosecutor may reject the D’s performance provided s/he is honestly dissatisfied. Rexach (2d Cir.)
(iii)
This subjective standard draws some support from the language of § 3553(e) & § 5K1.1 => the decision to make the motion is thus expressly lodged in the prosecutor’s discretion (“upon motion of the govt). Rexach (2d Cir.)
(iv)
The question of “substantial assistance” is self-evidently a question that the prosecution is uniquely fit to resolve. Rexach (2d Cir.)
(d)
Prosecutor’s determination cannot be made invidiously or in bad faith:

(i)
race, religion

(ii)
cannot renege, ignore contractual commitments to Ds.

Rexach (2d Cir.)
(e)
If D wants to protect himself, he might negotiate an agreement specifying that the standard to be applied is one of objective/reasonable satisfaction. Rexach (2d Cir.)
(f)
Even with the broad discretionary power, the 2d Cir. sees no danger arising from prosecutors’ possibly abusing cooperation agreements and shirking their promises =>

(i)
There are significant institutional incentives for the prosecutor to act in good faith and to exercise sound judgment regarding such motions b/c the govt has a keen interest in encouraging cooperation through such agreements. Rexach (2d Cir.)
D.
The Role of the Accomplice Witness’s Attorney
1.
The Debriefing Session -- US v. Ming He (2d Cir.) => when a cooperating witness is debriefed, he is entitled to assistance of counsel at the session.
(a) 
2d Cir. exercises its supervisory authority in creating this rule.

(i)
This rule serves as a check on the prosecutor’s discretion and reduces the danger of prosecutorial over-reaching in what is essentially a relationship tilted heavily towards the govt.

(b)
Ways in which defense counsel can assist her client at the debriefing session:

(i) 
Atty can explain the govt’s questions while also keeping her client calm. 


=>  
some Ds are not sophisticated or intelligent enough to grasp a 
question’s purport and may blurt out unthinking answers b/c the 
interview process intimidates them.

(ii)
atty can keep her client focused on the fact that while he is seeking the assistance and protection of the govt, that entity does not share the D’s interests even after the execution of a cooperation agreement.  


=> 
since sentencing is adjourned until D’s side of the bargain has 
been performed, the D’s rights have not been fully adjudicated 
and the govt remains the cooperating witness’s adversary.

(iii)
atty might help resolve potential disagreements b/t the govt and the D and assist the D in clarifying his answers to ensure they are complete and accurate.

(iv)
atty can serve as a potential witness at sentencing to the fact that her client fully performed the promise he made to the govt. 


 => 
while DC must take the govt’s assessment of the D’s cooperation into consideration, when setting the sentence DC ordinarily evaluates D’s assistance independently.

(c)
Constitutional ramifications of debriefing session are serious, and their seriousness strongly supports the D’s insistence that he have the aid of counsel when the govt interviews him.

(i)
The govt is in a position to impose grave penalties on D if his assistance turned out to be incomplete or dishonest.

(ii)
The power to set aside the cooperating agreement, withdraw its acceptance of D’s plea, reindict him on additional charges, use his statements at the debriefing against him. => a new criminal proceeding.

(iii)
 A breach by D amounted to a waiver of D’s 5th A privilege against self-incrimination.

(d)
Special nature of § 5K1.1 => a refusal to make a motion is ordinarily unreviewable.

(e)
Defendant and his counsel should be given reasonable notice of the time and place of the scheduled debriefing so that counsel might be present.

(f)
Waiveability of assistance of counsel:
(i) 
A waiver may be explicitly written into plea agreement; or

(ii) 
An implied waiver is made only if silence is joined with some showing that D, having comprehended his rights, nonetheless thereafter followed a course of conduct suggesting an abandonment of his entitlement to counsel.


=> 
Even under these circumstances, the prosecution must prove that 
D waived his right to assistance of counsel.

(iii)
D waives this right if, at sentencing, he does not specifically alleges that he was denied the assistance of counsel and asks for a hearing on the subject.

2.
Breach of cooperation agreement by D -- US v. Brechner (2d Cir.)
(a)
Agreement in Brechner provided that D “must at all times give complete, truthful, and accurate info and testimony.  


=>
Should it be judged by the govt that the D has failed to cooperate fully, 
has intentionally given false, misleading, or incomplete info or testimony 
or has otherwise violated any provision of this agreement, the D will not 
be released from his plea of guilty, but the govt will be released from its 
obligation under this agreement to file § 5K1.1 motion.”

(b)
Even if D swiftly corrects lies about his own participation in a crime, D’s credibility as a potential witness is seriously undermined.

(i) 
By lying to the prosecutor during the period of his cooperation about his own criminal involvement, D made it impossible for the govt to argue at any future trial that, despite his past sins, D had acknowledged his guilt, turned over a new leaf, and cooperated in a truthful and trustworthy manner.  D’s swift correction was obviously due not to honesty but to this atty’s warning about D’s self-interest.  

(c)
Lies are good faith ground for refusing to move for a § 5K1.1.

E.
Sentencing Accomplice Witnesses -- US v. MILKEN (SDNY) => Arguments “against” and “for” cooperation agreements.
1.
“for” => role of cooperation in law enforcement 

(a)
The ability to offer leniency in return for cooperation is an indispensable tool of law enforcement.

(b)
Courts have granted leniency for cooperation even when it is clear that a D’s cooperation is motivated by a desire to reduce his sentence because such a motivation is usually true of post-incarceration cooperation (RULE 35), and it does not diminish the importance of the public benefit which may be derived therefrom.

2.
“against”: by granting leniency in response to cooperation, a judge becomes the “arm of the prosecutor”

(a)
response =>

(i)
The judge has no role in deciding to whom the prosecutor will give the opp to cooperate, and a judge should never urge a D to cooperate.

(ii)
Furthermore, in deciding how much credit a D should receive for assistance, judges usually look at the cooperation from both the standpoint of the prosecutor and the standpoint of the D.

(iii)
Judges look at whether D’s testimony was particularly onerous for him, subjecting him and family to threats of injury or death.

(iv)
Judges decide independently whether any reduction of sentence is warranted, and if so, what the magnitude of the reduction ought to be.

3.
“against”:
generally, it is the worst criminals who know enough to be useful in implicating others, and thus the worst offenders benefit the most from this system, while the most innocent benefit the least.

(a)
response:

(i)
Court concedes the inequity to indiv Ds -- that the worst criminals usu benefit the most from cooperation.

(ii)
However, the overall benefits of a properly administered leniency-for-assistance system outweigh its imperfections.

(iii)
If society did not reward cooperation by the worst criminals, many serious crimes would go undetected and/or unpunished.

(iv)
Some suggest an alternative -- crediting a person for telling all he knows about other criminal activity, irrespective of its utility to law enforcers.  


=>
However, if courts gave as much credit to those who claim to 
know little concerning others’ crimes, as they give to those who 
offer more info concerning others’ crimes, it would be naive not to 
foresee that most Ds would claim to know little concerning 
others’ crimes.

4.
“against” =>  the system seems to grant leniency only when cooperation results in convicting someone else which (a) can lead a D to implicate others falsely, and (b) is unfair where failure to obtain a conviction is not D’s fault.

(a) 
response => Judges routinely give credit for assistance to law enforcement that did not result in a conviction.

5.
“against” => if a sentence is reduced in response to cooperation, the punishment will no longer fit the crime.

(a)
response =>

(i) 
Our sentencing system does not focus exclusively on the fit between the punishment and the crime, judged from the abstract point of view of retribution or “just deserts.”  

(ii)
By embracing a wider set of considerations, the system provides incentives for Ds to assist society in general, victims of crimes, other inmates, and themselves.

(iii)
B/c cooperation in ongoing criminal investigations is so important to society, it is one of those considerations.

(iv)
Moreover, even if a court ignores the benefits to society, and concentrates only on the plane of “just deserts,” a D’s cooperation may also warrant a reduction in sentence, b/c it may indicate a relevant change in the D’s attitudes toward his activities and those with whom he has associated.

6.
“against” => giving credit for cooperation undercuts the deterrent function of punishment.

(a)
response => this argument fails to take into account that cooperation by convicted criminals increases the ability of govt to succeed in their efforts, and consequently increases the risk to potential criminals that they will be apprehended and convicted if they commit crimes.





VIII.
Potential Impact of Investigations on Attorney-Client Relationships
A.
Atty-client privilege against disclosure  (Goldberger & Dubin, 2d Cir.):

1.
The doctrine protects only those disclosures that are necessary to obtain informed legal advice and that would not be made without the privilege.

2.
The privilege cannot stand in the face of countervailing law or strong public policy and should be strictly confined within the narrowest possible limits underlying its purpose.

3.
Advice given in connection with an ongoing or proposed illegality or fraud does not qualify for the privilege.

4.
The privilege against disclosure belongs to the client, not to the attorney.

B.
6th A. right to counsel:

1.
In evaluating 6th A. claims, the appropriate inquiry focuses on the adversarial process, not on the accused’s relationship with his atty as such.  Wheat (SC)

2.
The right to retain counsel of one’s choice is not absolute.  In re GJ Subpoena of John Doe (2d Cir.)
(a)
The right must give way when required by fair and proper administration of justice.  In re GJ Subpoena John Doe (2d. Cir.)

(b) 
A balancing of the public interest in maintaining integrity of judicial system against the accused’s constitutional right. In re GJ Subpoena John Doe (2d. Cir.)
(c)
Rule 17(c) adequately protects the accused from unreasonable or oppressive demands upon his counsel. In re GJ Subpoena John Doe (2d. Cir.)

3.
Thus, while the right to select and be represented by one’s preferred attorney is comprehended by the 6th A., the essential aim of the A. is to guarantee an effective advocate for each criminal defendant rather than to ensure that a D will inexorably be represented by the lawyer whom he prefers.
C.
Conflicts of Interest of defense attorneys
1.
Defendant may waive his right to a conflict-free attorney => but not an absolute right.  Wheat (SC)
(a)
Waiver usually makes no difference in appellate review => Courts of Appeals have been willing to entertain ineffective-assistance claims from defendants who have specifically waived the right to conflict-free counsel.  Wheat (SC)

2.
Court’s interest:

(a)
Federal courts have an independent interest in ensuring that criminal trials are conducted within the ethical standards of the profession, and that legal proceedings appear fair to all who observe them.  Wheat (SC)
(b)
Furthermore, the district court does not want to be overruled on appeal.  (See C1(a) above).  Wheat (SC)
3.
Does the govt have an interest?  Do prosecutors seek to “manufacture” a conflict in order to prevent a defendant from having a particularly able atty.
(a)
Trial courts should be aware of this possibility and take that into consideration.  Wheat (SC)
D.
Multiple Representation
1.
The ABA Model Code of Professional Responsibility and Model Rules of Professional Conduct impose limitations on multiple representation.

2.
Fed. R. Crim. P. 44(c) provides that Court should inquire into matters of joint representation.  The Advisory Notes suggests that if DC finds a conflict of interest, DC should order that Ds be defended separately.

3.
DC must be allowed substantial latitude in refusing waivers in common cases where potential for conflict of interest exist.  Wheat (SC)
(a)
The issue of whether to allow a waiver by the D takes place during the pretrial phases => the likelihood and dimensions of conflict of interest are hard to predict.  Wheat (SC)
(b)
Unforeseen testimony or document may significantly shift the relationship b/t multiple Ds.  Wheat (SC)
E.
GJ Subpoena of Defense Attys  (In re GJ Subpoena John Doe, 2d Cir.)
1.
At the pre-indictment stage, 6th A rights have not yet attached.  They do not attach until the adversary judicial process have begun.  In re GJ Subpoena John Doe (2d Cir.)

2.
Fee information is not privileged.


(a)
At the time a benefactor offers an atty payment for legal representation of others, atty should be aware that fee info is not privileged and should explain this to her client.

(b)
In In Re Shargel, the 2d cir. declined to create a testimonial privilege for fee information and client identity, recognizing that denying the GJ access to this info would create unnecessary but considerable temptations to use lawyers as conduits of info or as commodities necessary to criminal schemes or as launderers of money.

3.
The appropriate time to balance the interests of govt and D’s right to counsel is at the pre-trial stage, and not at the GJ investigatory stage.

4.
The 6th A. does not require a preliminary showing of need before enforcing a GJ subpoena served upon an attorney whose client is an unindicted target of a GJ investigation.

(a)
Imposing additional requirements on govt would severely hamper the investigative information of the GJ

(b)
Additional requirement of a showing of need for the information would lead to probing into what information the GJ already has in order to determine whether heightened “need” standard has been met.

(c) 
This would seriously jeopardize the secrecy of the GJ.

5.
The Supreme Court has made clear that, when a GJ subpoena does not infringe upon a constitutionally protected interest, there is no reason to require a preliminary showing before allowing govt to enforce subpoena.

6.
The 2d Cir. has refused to adopt a per se rule that testimony of an atty before a GJ as to benefactor payments will lead to the disqualification of the atty:

(a)
There are many steps that need to be taken until disqualification occurs:

· Atty’s testimony incriminates her client

· GJ indicts client

· Govt goes forward with the prosecution

· Atty is called as a trial witness against the client.

F.
26 U.S.C. § 6050-I   (US v. Goldberger & Dubin, 2d Cir.)

1.
This tax law requires any person engaged in a trade or business, and who, in the course of such trade or business, receives more than $10,000 in cash in 1 transaction (or 2 or more related transactions) to file a return containing the cash payor’s name and other identifying information.

2.
The reporting requirements of this statute target transactions without regard to the purposes underlying them and do not require reporting of information that necessarily would be criminal.
3.
§ 6050-I does not preclude would-be clients from using their own funds to hire whomever they choose.  To avoid disclosure under § 6050-I, they need only pay counsel in some other manner than with cash.  The choice is theirs.

4.
In both John Doe and Shargel, we held that the disclosure of fee information and client identity is not privileged even though it might incriminate a client.  That asserted possibility does not constitute a “special circumstance” warranting a claim of privilege.  

5.
There is no “direct linkage” between reporting and incrimination.   The “direct and unmistakable consequence” of the disclosure requirements is not the incrimination of the client.

G.
Benefactor payments -- US v. Locascio (2d Cir.)
1.
DC may disqualify an atty on the ground that the atty is accepting fees from someone other than her client.
2.
The acceptance of such “benefactor payments” may subject an atty to undesirable outside influence and raises an ethical question “as to whether the atty’s loyalties are with the client or the payor.”

H.
Unsworn witness -- US v. Locascio (2d Cir.)
1. 
An atty acts as an unsworn witness when his relationship to his client results in his having first-hand knowledge of the events presented at trial.  If the atty is in a position to be a witness, ethical codes may require him to withdraw his representation.

2.
Even if the atty is not called, he can still be disqualified, since his performance as an advocate can be impaired by his relationship to the events in question.  For e.g., an atty may be constrained from making certain arguments on behalf of his client b/c of his own involvement, or may be tempted to minimize his own conduct at the expense of his client.

3.
Moreover, his role as advocate may give his client an unfair advantage, b/c the atty can subtly impart to the jury his first-hand knowledge of the events without having to swear an oath or be subject to cross-examination.

4.
This is different from Wheat -- multiple representation -- where a conflict may have injured the accused.  

(a)
In such a case, waiver by the accused of the conflict can conceivably alleviate the constitutional defect, so long as the representation by counsel does not seriously compromise the integrity of the judicial process.

5.
But, when an atty is an unsworn witness, the detriment is to the govt, since the D gains an unfair advantage, and to the court, since the factfinding process is impaired.  

(a)
Waiver by the D is ineffective in curing the impropriety in such situations, since he is not the party prejudiced.

I.
Actual Conflict of Interest -- US v. Malpiedi (2d Cir.)
1.
definition:   An actual, as opposed to a potential conflict of interest exists when, during the course of the representation, the atty’s and D’s interests diverge with respect to a material factual or legal issue or to a course of action.

2.
Although a D generally is required to demonstrate prejudice to prevail on a claim of ineffective assistance of counsel, prejudice is presumed when counsel is burdened by an actual conflict of interest.  

3.
Moreover, once the D establishes that there was an actual conflict, he need not prove prejudice, but simply that a ‘lapse in representation’ resulted from the conflict.

(a)
To prove a lapse in representation, a D must demonstrate that:

(i)
some plausible alternative defense strategy or tactic might have been pursued, and 

(ii)
that the alternative defense was inherently in conflict with or not undertaken due to the atty’s other loyalties or interests.

(b)
Once such a showing is made, a fairly rigid presumption of prejudice applies.

4.
The test is a strict one b/c a D has a right to an atty who can make strategic and tactical choices free from any conflict of interest.

5.
If the foregone strategy or tactic was so insubstantial that even the most conflict-free advocate would have avoided it, or if the foregone strategy was so clearly against the D’s interest that unconflicted counsel would have never pursued it, a reviewing court would conclude that no lapse of representation occurred.

6.
Govt can protect itself (of a reversal by the reviewing court) by informing the DC of potential conflicts at the earliest possible moment.  The court can then secure a waiver under Curcio or disqualify defense counsel under Levy.

7.
After-the-fact testimony by a lawyer who was precluded by a conflict of interest from pursuing a strategy or tactic is not helpful.  Even the most candid persons may be able to convince themselves that they actually would not have used that strategy or tactic anyway, when the alternative is a confession of ineffective assistance resulting from ethical limitations.

J.
Rules requiring prior judicial approval before serving an atty with a GJ subpoena 

1.
Baylson (3d Cir. ) => Penn. fed. courts Rule 3.10

(a)
3d Cir. held this rule to be beyond the district courts’ supervisory powers b/c

(i) 
Fed. R. Crim. P. 17 regulates subpoena practice => and Rule 17 does not allow for judicial intervention before a subpoena is served.

(ii) 
Fed. R. Crim. P. 57 provides that D.C.s may create local rules for “matters of detail,” but not substantive rules that change subpoena practice.

(iii)
Furthermore, Nixon requirements, as contemplated by Rule 3.10, do not apply to GJ subpoenas.

2.
Whitehouse (1st Cir.) =>R.I. fed courts Rule 3.8

(a)
1st Cir. upheld the rule:

(i)
Because service of a subpoena on an atty implicates the atty-client relationship, and thus raises ethical issues for prosecutors, the US Dept. of Justice issued guidelines for fed prosecutors seeking to subpoena an atty.


=>
Before approving a subpoena to an atty, the Assist. Atty Gen. 
must find that the info is necessary for an investigation or 
prosecution, unavailable from other sources, not protected by 
privilege, that the subpoena is narrowly drawn, and that the need 
for the info outweighs any potential adverse effects on the atty-
client relationship.

(ii)
In addition, the ABA adopted an amendment to its Model Rules of Professional Conduct creating an ethical prohibition against subpoenaing a lawyer/witness without a showing of need, an adversary hearing, and prior judicial approval.

(iii)
In Klubbock I, 1st Cir. recognized the ethical and legal implications of prosecutors subpoenaing attys for the purpose of compelling evidence concerning their clients 

=> i.e., that the serving of a GJ subpoena on an atty may:

· chill the relationship b/t lawyer and client

· create an immediate conflict of interest for the atty/witness

· divert the atty’s time and resources away from his client

· discourage attys from providing representation in controversial criminal cases

· force attys to withdraw as counsel b/c of ethical rules prohibiting an atty from testifying against his client.

(iv)
Rule 3.8 is a prophylactic rule aimed at, and principally affecting, prosecutors, not the GJ.  The Rule regulates the conduct of attys appearing before the court -- a power well within the limits of a fed district ct’s rule-making authority -- and not the GJ per se.

(v) 
Any incidental effect the Rule has on the GJ is minimal, and outweighed by the important interests served by the rule.

(vi)
Rule 3.8 does not impede the GJ’s independence b/c it does not affect subpoenas sought by the GJ acting independently.  The plain language of the Rule demonstrates that it applies to the prosecutor in a criminal case.

(vii)The distinction is critical b/c, although the potential damage to the atty-client relationship exists regardless of who seeks the subpoena, the atty-to-atty ethical concerns that the Rule was designed to mitigate are not implicated when the GJ, acting independently, seeks to subpoena counsel.

(b)
1st Cir. holds that In effect, Rule 3.8 merely changes the timing with respect to motions to quash in recognition of the fact that service itself of an atty-subpoena seeking to compel evid concerning a client may cause irreparable damage to the atty-client relationship.

(i)
From the moment that the subpoena is served on counsel, until the issue of its validity is resolved, the client resides in a state of suspended animation, not knowing whether his atty will testify against him and perhaps be required to w/draw his representation.  

(ii)
The uncertainty is heightened by the fact that the common law of atty-client privilege is still evolving to address the concerns implicated by new federal laws relating to client identity and fee arrangements.

(iii)
The rule does not affect “secrecy” of GJ, nor subject the GJ to procedural delays or detours.

(c)
Williams does not govern
(i)
Williams held that a DC does not have the power to dismiss an otherwise valid indictment b/c the govt failed to disclose substantial exculpatory evidence to the GJ.  

(ii)
DC does not have the power to reshape the GJ institution, substantially altering the traditional relationships b/t the prosecutor, the constituting court, and the GJ itself.  The GJ sits in order to assess whether there is an adequate basis for bringing a criminal charge rather than to determine guilt or innocence.

(iii)
Unlike the situation in Williams, Rule 3.8 does not affect the traditional equation upon which the GJ deliberates to assess whether there is an adequate basis for bringing criminal charges. 

(iv)
Furthermore, Williams involved the use of a fed ct’s “supervisory power” to dismiss an indictment, while this case involves a DC’s power merely to regulate the conduct of attys appearing before it.

(d)
Benefits of Rule 3.8

(i)
Atty-client relationship is the heart of our adversarial system of justice.  Clients rely extensively on their atty’s judgment, advice, and professional competence.  Moreover, as legal rules and obligations become more complex, clients are forced to rely increasingly on their attys, thus elevating the importance of the atty-client relationship.

(ii)
The relationship b/t atty and client is often ongoing -- built upon years of professional interaction.  Some are not.  However, the fundamental responsibilities of atty to client are the same:  diligently and competently represent their clients’ interests, keep their confidences, and not place themselves in situations where their interests conflict with those of their clients.  

(iii)
To fulfill their responsibilities, attys need info from their clients.  It is necessary to the very foundation of our adversarial system of justice that clients feel secure in divulging to their attys the facts in their possession, including those that clients think might be incriminating.

(iv)
Rule 3.8 effectively enables the DC to resolve issues w/ respect to the atty-subpoena prior to service, in a manner similar to that in a motion to quash a hearing, therefore avoiding, in appropriate cases, the detrimental effects to the atty-client relationship cause by service of a prosecutorial subpoena upon the atty.  

(v)
Also, DC is in a much better position than the AC to evaluate the need for an ethical rule regulating the practice of its officers, at both the GJ and trial stages.

(d)
Rejection of Baylson
(i) 
There is nothing in the text of Rule 17 to suggest it was intended to abrogate the power of a fed court to regulate the conduct of attys appearing before it.  Nor have plaintiffs identified any historical evidence with respect to Rule 17 indicating that it was intended to abrogate this power.

(ii)
Furthermore, with Rule 57, the power of the DC to promulgate rules is not limited to merely “matters of detail.” => SC precedent and changes to the Rule itself, indicate that the rulemaking authority is not so narrowly limited.



�18 U.S.C. § 2515 provides, “Whenever any wire or oral communication has been intercepted, no part of the contents of such communication and no evidence derived therefrom may be received in evidence in any trial, hearing, or other proceeding in or before any court, grand jury . . . if the disclosure of that information would be in violation of this chapter.”





