Summary of Evidence Rules

Evidence
Prof. Gillers


Admissibility Generally
R 104
Preliminary Questions


(a)
Questions of Admissibility Generally - ... concerning the qualification of a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court ... not bound by the rules of evidence except those with respect to privileges.

R 105
Limited Admissibility


When evidence admissible to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.

Relevancy
R 401
Definition of “Relevant Evidence”


... having any tendency to make the existence of any fact that is of consequence to the determination of the action (materiality) more probable or less probable than it would be without the evidence (probativeness).



Advisory Note:
... whether an item possesses sufficient probative value to justify receiving it in evidence, i.e sufficient relationship between evidence offered and fact sought to be proved such that reasonable persons might infer one from the other

Conditional Relevancy (referred to in Advisory Note)- also depends upon existence of some matter of fact

see R 104 (b) Relevancy Conditioned on Fact



 ... court shall admit it upon, or subject to, introduction of evidence sufficient to support a finding of fulfillment of the condition



Examples:  if evidence of spoken statement is relied upon to prove notice, probative value is lacking unless person heard statement ... if letter is relied upon to establish admission of Y, probative value is lacking unless Y wrote or authorized the letter

Notes ...


R 401 essentially merges into a single test ...




1)
Materiality - is it an issue? depends mainly on pleadings, substantive rule of law/elements




Note that credibility of witness always at issue.



2)
Probative -  is it helpful for its purpose?

Remember Court issues prelim threshold determination, but jury ultimately weighs ...
R 402
Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible
R 403
Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, Waste of Time


... may be excluded it its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.



Advisory Note:





(
Unfair Prejudice - means an undue tendency to suggest decision on improper basis, commonly emotional; consider probable effectiveness of a limiting instruction and availability of other means of proof



(
Unfair Surprise - continuance generally more appropriate that excluding evidence

Notes ...


Balancing Probative Value and Unfair Prejudice


... probative value with respect to material fact if evidence is believed, not degree court finds it believable [Ballou v. Henri Studios, Inc.]; R 403 does not permit exclusion because judge does not find it credible
Hearsay
Four testimonial infirmities:  1) ambiguity, 2) insincerity ... which affect D’s belief ... 3) erroneous memory, and


4) faulty perception ... which affect D’s conclusion ...

Put another way, D’s credibility depends upon 1) sincerity, 2) narrative, 3) ability to communicate 4) memory, and

5) perception

Hearsay generally excluded as untrustworthy because it lacks guarantees of 1) oath, 2) confrontation, and
3) cross examination
R 801
Definitions


(a)
Statement - includes (2) nonverbal conduct if it is intended as an assertion




Advisory Note:  in the absence of intent to assert, nonverbal conduct may be offered as evidence that P acted as he did because of belief in the existence of the condition sought to be proved, from which belief existence of the condition may be inferred ...




Also in Notes:  even verbal statements can be nonassertive [United States v. Zenni; ], or alternatively in Zenni case re: betters’ statements could be considered words offered to explain otherwise ambiguous conduct and character of place but not for their truth


(c)
HEARSAY - out of court statement offered to prove the truth of the matter asserted



Advisory Note:  If the significance lies solely in the fact statement was made, and no issue as to truth, it is not hearsay.  This also excludes from hearsay statements of independent legal significance in which statement itself affects the legal rights of Ps.
Examples of Independent Legal Significance or Operative Conduct


(
... alleged to be defamatory



(
... of offer, acceptance, rejection, etc. in contract actions



(
... of gift, sale, etc.



(
... alleged to be deceitful

Other Statements not offered for truth ...

A.
... offered to show effect on hearer or reader



(
of notice or warning; inflammatory or accusatory words, of good faith or motive


B.
... offered for purposes of identification



(
of declarant tending to substantiate other evidence of identity



(
time and place of statement tending to be substantiated by other evidence, e.g. weather, etc.


C.
... offered as circumstantial evidence of declarant’s state of mind


D.
... offered as circumstantial evidence of memory or belief; e.g. description tending to place declarant in a 


place or statement tending to show that declarant had knowledge


E.
... offered to explain otherwise ambiguous conduct



(d)
NOT HEARSAY



(1)
Prior Statement by Witness.  IF the declarant testifies at trial and can be cross-examined about the statement AND the statement is ...

Advisory Note:
hearsay problem only arises if W on the stand denies having made the statement or admits it but denies its truth; no hearsay if W admits to statement and truth (i.e. adopts statement)





(A)
inconsistent and given under oath subject to penalty of perjury, including deposition






Advisory Note:  in many cases, prior statement more likely to be true because nearer in time and less likely to be influenced by current controversy; rule also protects against “turncoat” W who changes story




(B)
consistent with testimony and offered to rebut charge of fabrication, improper motive




(C)
identification of person made after perceiving person



(2)
Admission by Party-Opponent.  IF statement is offered against party AND





(A)
P’s own statement in either an individual or a representative capacity





(B)
P has manifested an adoption or belief in its truth, including silence





Advisory Note:  with silence, theory is that P would, under circumstances, protest statement made in her presence, if untrue.  In criminal cases, failure to deny may or may not be admissible depending on P’s motivation under circumstances, esp. advise of counsel or belief that “anything you say may be used against you” 





Also, before silence can be held an implied admission, must have following elements:







1)  statement heard and understood







2)  person capable of denying







3)  person has motive to deny





(C)
made by person authorized by P to make statement about the subject, including P’s records




(D)
made by P’s agent or servant concerning matter within scope of the agency or employment,






made during existence of relationship  (not followed in majority of jurisdictions)





(E)
made by co-conspirator of P during the course and in furtherance of the conspiracy






Advisory Note:  not admissible if made after objectives have failed or been achieved.

Admissions by conduct other than silence ... attempts to conceal or destroy evidence, attempts to escape, suicide


... i.e. consciousness of guilt generally
R 802
Hearsay Rule ... not admissible except as provided

R 803
Hearsay Exceptions; Availability of Declarant Immaterial


(1)
Present Sense Impression ... describing or explaining event or condition made while D perceiving or immediately thereafter.  AN:  contemporaneity of event and statement negative likelihood of deliberate or conscious misrepresentation



(2)
Excited Utterance ... relating to startling event or condition while D was under stress of excitement caused by the event or condition.  AN:  temporarily stills capacity of reflection and negatives conscious fabrication



(3)
Then Existing Mental (State of Mind), Emotional, or Physical Condition ... such as intent, plan, motive, design, mental feeling, pain, and bodily health but not including a statement of memory or belief to prove the fact remembered or believed except if statement of memory or belief relates to execution, revocation, id or terms of D’s last will and testament


(4)
... for Purposes of Medical Diagnosis or Treatment ... and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source insofar as reasonably pertinent to diagnosis or treatment.




Advisory Note:  strong motivation to be truthful.  Statements as to fault would not qualify; a patient’s statement that she was struck be a car qualifies but not statement that car was driven through red light, etc.


(5)
Recorded Recollection ... concerning matter about which W once had knowledge but W now has insufficient recollection to enable her to testify fully and accurately, shown to have been made or adopted by W when the matter was fresh in her memory and to reflect that knowledge correctly.




Note:
if admitted, the memo or record may be read into evidence but may not itself be received as 





an exhibit unless offered by an adverse party
Note that Paragraphs 6, 7, and 8 are all subject to the exception that evidence related to the record is not to be admitted if the source of information or circumstances of preparation indicate lack of trustworthiness.


(6)
Records of Regularly Conducted Activity ... in any form of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity and it was the regular practice of the business to make such a record all shown by the testimony of the custodian or qualified W ...




Advisory Note:  reliability of business records supplied by 1) systematic checking, 2) regularity and continuity producing habits of precision, 3) actual experience of business in relying upon them, or 4) duty to make an accurate record as part of continuing job.  However, if supplier of information not acting in regular course, link is broken; e.g. police report incorporating information obtained from bystander.


(7)
Absence of Entry in Records Kept in Accordance With the Provisions of ¶ (6) ... to prove the nonoccurrence or nonexistence of matter, if matter was of kind of which a record was regularly made and preserved


(8)
Public Records and Reports ... setting forth




(A)
activities of the office or agency




(B)
matters observed pursuant to duty imposed by law as to which there was duty to report, excluding in criminal cases matters observed by police and other law enforcement personnel



(C)
in civil cases and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law; i.e. “evaluative” reports





Advisory Note:  Factors that assist in passing on admissibility incl. 1) timeliness of investigation, 2) special skill or experience of official, 3) whether hearing held and level at which conducted, and 4) motivation.



(21)
Reputation as to Character ... among associates or in the community




Advisory Note:  limitations upon admissibility on other grounds in R 404, relevancy of character evidence generally, and R 608, character of witness


(24)
Other Exceptions ... not specifically covered by any foregoing exceptions but having equivalent circumstantial guarantees of trustworthiness, if the court determines:




(A)
offered as evidence of material fact;




(B)
more probative on point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and



(C)
general purposes of these rules and the interests of justice will best be served by admission.




Notice Requirement ... must make known to adverse party sufficiently in advance of the trial or 



hearing to provide fair opportunity to prepare to meet it, including name and address of D

R 804
Hearsay Exceptions; Declarant Available


(a)
Definition of Unavailability



(1)
exempted by ruling of court on ground of privilege



(2)
persists in refusing to testify despite an order to do so




(3)
testifies to a lack of memory




(4)
death or then existing physical or mental illness




(5)
absent and proponent has been unable to procure attendance by process or reasonable means.




Note:
cannot be due to procurement or wrongdoing of the proponent for the purpose of preventing 





W from attending or testifying



(b)
Hearsay Exceptions



(1)
Former Testimony ... IF the party against whom now offered, or in a civil action a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.





Advisory Note:  can either be offered  1) against P against whom previously offered or 2) against P by whom previously offered.  In (1), P had opportunity to cross exam; in (2) P’s direct and redirect sufficient.





Also ... “substantial” identity of issues



(2)
... Under Belief of Impending Death ... in a prosecution for homicide or a civil action, made by D while believing death was imminent, concerning the cause or circumstances of what D believed to be death



(3)
Statement Against Interest ... at the time of its making so far contrary to D’s interest, or tending to subject D to liability or invalidate D’s claim against another, that a reasonable person in D’s position would not have made it unless believing it to be true.





Note:
exposing D to criminal liability and offered to exculpate accused is not admissible unless 





corroborating circumstances clearly indicate the trustworthiness of the statement.





Advisory Note:  IF statement of a party, offered by opponent, comes in under R 803(d)(2), and there is no prerequisite that it be found against interest




Also ... against interest depends upon case; e.g. statement admitting guilt and implicating another made while in custody, may well be motivated by desire to curry favor with authorities and not against interest



(5)
Other Exceptions ... see R 803(24)
Character, Habit, Remedial Measures, Compromise ... and Prior Sexual Conduct

R 404
Character Evidence Not Admissible to Prove Conduct ...


(a)
Character Evidence Generally ... not admissible to prove action in conformity on particular occasion



EXCEPTIONS



(1)
Character of Accused ... of a pertinent trait of character offered by accused, or state to rebut



(2)
Character of Victim ... of a pertinent trait of character of victim a) offered by accused, or by state to rebut same or b) evidence of peacefulness offered by prosecution in homicide case to rebut evidence that victim was first aggressor, i.e. rebut self-defense claim



(3)
Character of Witness ... as provided in R 607, 608, and 609 ... i.e. Credibility

... Other Crimes


(b)
Other crimes, wrongs, or acts ... not admissible to prove action in conformity therewith




EXCEPTIONS



- motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident with pre-trail notice on request of accused or, if during trial, showing of good cause for waiver of pre-trial notice
Examples:
1) to complete story of crime on trial by placing it in context of nearby and nearly contemporaneous happenings, e.g. “same transaction” evidence, 




2) to prove existence of larger plan, scheme, or conspiracy of which crime on trial is part; relevant as showing motive, and the doing of criminal act, identity of actor, or his intention



3) to prove other crimes so similar as to earmark them as the handiwork, or M.O., of the accused, with characteristics so unusual and distinctive as to be like a signature



4) to show passion or propensity for unusual and abnormal sexual relations




5) to show, by similar acts, that the act in question was not performed inadvertently, accidentally, involuntarily, or without guilty knowledge




6) to establish motive; including acts that constitute admissions by conduct designed to obstruct justice or avoid punishment for crime, e.g. killing witness or attempted escape while awaiting trial




7) to establish opportunity, in the sense of access to or presence at scene of crime or in possessing distinctive or unusual skills employed in commission of the crime charged

And lastly, apply R 403 Probative Value - Undue Prejudice Balancing Test
NOTE:
The prosecution must establish by clear and convincing evidence that defendant committed offense, not by pure conjecture.  [Tucker v. State, p. 398]

R 405
Methods of Proving Character


(a)
Reputation or Opinion ... If Character admissible, proof may be made by testimony as to reputation or in the form of an opinion



Note:
Specific Instances of conduct only on Cross Examination ... AN:  sheds light on accuracy; must have good faith basis and must be pertinent to issue on trial .. [Michelson v. U.S., p. 367]

In Rare Cases, when Character is Essential Element ...


(b)
Specific Instances of Conduct ... may be used on direct, cross examination, etc. if Character is an essential element of a charge, claim, or defense, e.g. custody case

R 406
Habit (of Person); Routine Practice (of Organization)


... whether corroborated or not and regardless of presence of eyewitness, is relevant to prove conformity on a particular occasion



Advisory Note:
Habit describes regular response to a repeated specific situation, almost semi-automatic.



Also:
conduct involving not only oneself but others or independently controlled instrumentalities is generally not considered to produce a regular usage because of the likely variation of the circumstances

R 407
Subsequent Remedial Measures


When, after an event, measures are taken which, if taken previously, would have made the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence or culpable conduct.



EXCEPTION ... when offered for purpose such as proving


... ownership, control, or feasibility of precautionary measures if controverted, or impeachment
R 408
Compromise and Offers to Compromise


Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or ivalidity of the claim or its amount.  



Evidence of conduct or statements made in compromise negotiations is likewise not admissible.


Note:
Evidence can be offered for another purpose, e.g. proving bias or prejudice of a witness, proving an effort to obstruct a criminal investigation or prosecution, etc.

R 410
Inadmissibility of Pleas, Plea Discussions, and Related Statements
Sex Offense Cases

R 412
Alleged Victim’s Past Sexual Behavior OR Alleged Sexual Predisposition


(a)
Evidence generally inadmissible ... following is not admissible in any civil or criminal case involving alleged sexual misconduct except as provided in subdivisions (b) and (c):




(1)
Evidence offered to prove that any alleged victim engaged in other sexual behavior



(2)
Evidence offered to prove any alleged victim’s sexual predisposition


(b)
EXCEPTIONS



(1)
In Criminal, if otherwise admissible:





(A)
specific instances of sexual behavior by the alleged victim offered to prove that person other than the accused was the source of semen, injury or other physical evidence





(B)
specific instances of sexual behavior with the accused offered by accused to prove consent OR by the prosecution




(C)
evidence the exclusion of which would violate the constitutional rights of the defendant



(2)
In Civil, evidence offered to prove the sexual behavior or sexual predisposition is admissible    if otherwise admissible and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party




Note:
Evidence of alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.


(c)
Procedure to determine admissibility



(1)
... a party intending to offer evidence under subdivision (b) must





(A)
file motion at least 14 days before trial specifically describing evidence and stating purpose for which it is offered





(B)
serve motion on all parties and notify alleged victim (or guardian, representative)




(2)
Before admitting evidence, court must conduct in camera hearing and afford victim and parties right to attend and be heard.  Records sealed unless court orders otherwise.

R 413
Similar Crimes in Sexual Assault Cases


(a)
In a criminal case in which the defendant is accused of sexual assault, evidence of his commission of another offense or offenses of sexual assault is admissible, and my be considered for its bearing on any matter to which it is relevant.



(b)
... the attorney for the Government shall disclose evidence to the defendant, including statements of witnesses or summary of testimony expected to be offered, at least 15 day before trial ...

R 414
Similar Crimes in Child Molestation Cases (Same as R 413)
R 415
Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation


(a)
... in which claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation ...Same as R 413
Impeachment
... by bias, defect of sensory or mental capacity, disposition to be untruthful (R 608/609), prior inconsistent (R 613)

R 608
Character and Conduct of Witness


(a)
Opinion and Reputation Evidence of Character ... credibility of a witness may be attacked or supported by opinion or reputation, but subject to these limitations:




(1)
... may refer only to character for truthfulness or untruthfulness, and




(2)
evidence of truthful character admissible only after the character of witness for truthfulness has been attacked ...



(b)
Specific Instances of Conduct ... for the purpose of attacking or supporting witness’ credibility, other than conviction of crime as provided in R 609, may not be proved by extrinsic evidence.




Potential Exception:  in the discretion of the court, if probative of truthfulness or untruthfulness, such specific instances may be inquired into on cross examination (1) concerning W’s character for truthfulness or 

untruthfulness, or (2) concerning the character ... of another W as to which character W on the stand has testified.

Subject to R 403 Probative Value - Undue Prejudice Balancing Test


Note:
... no waiver of privilege against self-incrimination when examined with respect to matters which relate only to credibility ... AN:  W cannot be subjected to any past criminal act that could be relevant to credibility simply because W chooses to testify ... see R 609 for standards
R 609
Impeachment by Evidence of Conviction of Crime


(a)
General Rule.  For the purpose of attacking credibility of a witness,




(1)
for a witness other than the accused, conviction shall be admitted, subject to R 403, if crime punishable by imprisonment in excess of one year



AND
for accused, conviction shall be admitted if court determines that the probative value outweighs its prejudicial effect to the accused




Consider ... 1) impeachment value, 2) point in time and subsequent history, 3) similarity to the charged crime, 4) importance of defendant’s testimony, and 5) centrality of credibility issue




(2)
for any witness if the crime involved dishonesty or false statement, regardless of punishment


(b)
Time Limit ... not admissible if a period of more than 10 years has elapsed since date of conviction or of release from confinement (whichever is later date)




Exception:  unless court determines in the interests of justice that the probative value of conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect


(c)
Effect of Pardon, Annulment, Certificate Rehabilitation ... conviction not admissible ... etc.



(d)
Juvenile Adjudications ... generally not admissible ... court may, however, in a criminal case admit evidence of a witness other than accused if the conviction would be admissible to attack credibility of an adult, etc.



(e)
Pendency of Appeal ... does not render evidence of conviction inadmissible ... and itself is admissible
By the way, defendant must testify to preserve R 609(a) claim ... enables reviewing court to determine the impact any erroneous impeachment may have had in light of the record as a whole ... and it discourages making  motions solely to “plant” reversible error in the event of conviction.

R 612
Writing Used to Refresh Memory


... like 3500 material  in criminal setting ... gives adverse party access to writing used to refresh memory



(1) while testifying, or (2) before testifying ... to inspect it, cross examine witness thereon, etc.
R 613
Prior Statements of Witnesses


(a)
Examining Witness Concerning Prior Statement ... statement need not be shown nor its contents disclosed to the witness at that time, but on request to opposing counsel ...



(b)
Extrinsic Evidence of Prior Inconsistent Statement of Witness ...not admissible unless witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon ... or the interests of justice otherwise require



NOTE:
Does not apply to Admissions of Party-Opponent as defined in R 801(d)(2).
Opinions and Expert Testimony

R 701
Opinion Testimony by Lay Witnesses


... if not an expert, W’s testimony in form of opinions or inferences is limited to those which are



(a)
rationally based on the perception of W and (b) helpful to a clear understanding of W’s testimony or the determination of a fact in issue

Examples of admissible opinions:

(
matters of taste and smell


(
another’s emotions; e.g. “He seemed nervous”


(
vehicular speed


(
voice identification; e.g. “I’ve known X for 10 years, and that was X’s voice on the phone.”


(
witness’s own intent, where relevant; e.g. “I was planning on crossing the street.”


(
genuineness of another’s handwriting


(
another’s irrational conduct; e.g. “He was acting like a crazy man.”


(
intoxication

R 702
Experts


... qualified by knowledge, skill, experience, training, or education

R 703
Bases of Expert Opinion


... facts or data ... may be those perceived by or made known to the expert at or before the hearing;

for example:
1)
on facts personally observed by her




2)
if present in courtroom, on evidence adduced if not in conflict;





limitation on evaluating conflicting evidence because she may give it weight different from jury



3)
on evidence made available in advance of trial




4)
on data conveyed to her by means of a hypothetical drawn from evidence at trial

Note ...
If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.
Advisory Note:
... satisfactory basis for admissibility of public opinion poll evidence on validity of techniques

Expert cannot report opinions of others ... she must offer her own opinion ...
R 704
Opinion on Ultimate Issue


(a)
Except as provided in subdivision (b), opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.



(b)
No expert testifying with respect to the mental state or condition of a defendant may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.

R 705
Disclosure of Facts or Data Underlying Expert Opinion


Before giving opinion, inference, or reasons therefor ... expert need not testify to underlying facts or data, unless the court requires her to disclose.

ALSO ...

R 803(18)
Hearsay Exception for Learned Treatises



To the extent called to attention of expert on cross examination or relied upon by expert on direct, the statements in ... treatises, periodicals, pamphlets ... established as a reliable authority by testimony or admission of the witness or other expert ...

IMPEACHMENT OF EXPERTS

(
lack of expert qualifications


(
altering facts of hypothetical


(
contrary views of others ... tests, treatises, journals


(
bias; i.e. always testifying for one side ...
General Notes
Examples of Relevancy Problems

1)
Previous Tort Claims by Plaintiff ... generally not relevant to issues at hand ...however


a)
similar injuries (or claimed injuries) relevant if plaintiff claims injury to same portion of body



b)
false claims relevant to credibility ... if string of false, similar claims, could argue fraudulent scheme

2)
Prior Accidents ... may never be used to show negligence in present case, but can reflect danger of act 

or condition and defendant’s knowledge IF:



(i) substantial identity of conditions, (ii) substantial identity of conduct involved, (iii) no serious danger of

confusion of issues


3)
Subsequent Accidents ... inadmissible to prove causation or knowledge ... however


... inference that condition existed at time of plaintiff’s accident may be permitted if close in time


4)
Absence of Prior Accidents or Complaints ... depends upon identity of conditions, etc. and opportunity for others to complain (not all persons report accidents or make claims) as to issue of existence of condition, but ...

... generally admissible to negative claim of defendant’s knowledge

Re:  Not Hearsay

(
to establish knowledge of hearer, e.g. complaints made to H [Vinyard v. Vinyard Funeral Home, p. 93]; 


(
to establish access to knowledge for negligence [Johnson v. Misericordia Community Hospital, p. 94]

Note:  lack of other complaints under substantially similar circumstances and with opportunity to complain can be admitted by defendant for “truth” that condition plaintiff complained of did not exist.  [Silver v. New York Central Railroad, p. 110]

Re:  State of Mind ... remember, the state of mind offered must be relevant ...

(
statements influencing PO to investigate a suspect, esp. when the statements refer to suspect as drug dealer, are not admissible for truth of assertion suspect is drug dealer and cannot be snuck in under guise of PO state of mind

[U.S. v. Hernandez, p. 97]

Re:  Nonassertive Verbal Conduct
(
utterances of betters offered to suggest character of place/use of place, i.e. more probable that ... under R 401 

“... P acts in a way consistent with a belief but without intending by his act to communicate that belief ... D’s sincerity is not then involved .... because actor has based his actions on the correctness of his belief ... his actions speak louder than words.”  Consider, a man does not lie to himself.  [U.S. v. Zenni, p. 99]

Also consider that documents may be admitted under R. 401 because they make a fact more probable without asserting truth of statements contained therein e.g. drug ledgers found at apartment re: character/use of place but not for truth of statements w/i [U.S. v. Jaramillo-Suarez, p. 103]

Re:  Present Sense Impression
(
generally must be almost instinctive, rather than deliberative; i.e. opinion permitted if common reaction, such as how fast someone’s driving, but maybe not an opinion or reaction requiring expertise, e.g. Dr. reacting to patient’s throat as having been “butchered” by another Dr. may be not allowed ...

[Lira v. Albert Einstein Medical Center, p. 154] 

... similarly Dr.’s observation likely not excited utterance because probably not so shocking to see abnormality in his profession such that he would be overcome with emotion ...

Re:  Prior Testimony in Criminal Setting
For Prosecution, consider if, for instance, at grand jury stage the state had similar motive for developing testimony ... maybe not because 1) may want to maintain some secrecy during investigation and, therefore, not confront witness with contradictory evidence/all evidence, or 2) may not know prior to indictment which issues will be important ...

But also consider improper motive for state to argue against prior testimony from grand jury ...
... consider that if a witness inculpates another at grand jury, state offers immunity and witness is available, but if witness exculpates, state does not offer immunity such that witness invokes 5th amendment and is unavailable ...

[U.S. v. Salerno, p. 193]

Re:  Intention
(
must face forward; cannot be a declaration of memory pointing backwards to the past
... it cannot speak to a past act ... nor can it speak to the act of someone not the speaker ... [Shephard v. U.S., p. 218]

Note:
restriction regarding actions of another is in the absence of independent information placing another at the scene, so to speak ... e.g. Mutual Life Insurance Co. of New York v. Hillmon in which Hillmon’s family already established his actions such that Walters’ letters were admissible regarding his intention to go with Hillmon

Re:  Product Surveys; [Zippo Manufacturing Co. v. Rogers Imports, Inc.]

(
admissible as present sense impression
Re:  Medical Diagnosis or Treatment
... remember, must be made by patient (or guardian, maybe), not to the patient
Re:  Refreshing Memory as opposed to Past Recollection Recorded
(
can refresh using any stimulus since stimulus is not evidence ... less rigorous than Past Recollection Recorded
Note:
opposing counsel can inspect memory aid, do with it what she wants including showing it to jury ...

... but this is not to test competency, but rather to test whether witness’s memory has in fact been refreshed
Also:
cannot read memory aid aloud in the guise of refreshment as cloak for getting in evidence inadmissible doc
[Baker v. State, p. 241]

Re:  Business Records
(
no requirement that records have been created by business having custody of them ...

(
fact that a record might ultimately be of some value in event of litigation does not per se mandate its exclusion; SC most concerned in Palmer v. Hoffman with motivation to lie such that federally required accident reports made in course of business may be allowed to be introduced by defendant ... [Lewis v. Baker, p. 270]

Interesting Note:
medical records in fact can be allowed under R 801(d)(2)(C) - (D) because patient typically authorizes their release to entities such as insurance companies ... [U.S. v. Duncan, p. 258]

Re:  Public Records; Admission of Police Records
(
while admission of police records against the accused is verboten only to extent it contains evaluative and/or observational information regarding commission of crime; routine records of information such as serial numbers on weapons is not excluded under R 803(8)(B)  [U.S. v. Grady, p. 289]

Re:  Other Crimes, Wrongs under R 404(b) and Habit under R 406
(
because specific instances of other crimes generally not admissible on direct, try habit
[Perrin v. Anderson, p. 407]

Re:  Cross Examination

Goals ...


1)
discredit W being examined



2)
use testimony of this W to discredit unfavorable testimony of other witnesses



3)
use testimony of this W to corroborate favorable testimony of other witnesses



4)
use testimony of this W to contribute independently to favorable development of your case


Risks ... see p. 460
Re:  Impeachment by showing Psychiatric Condition
(
can use it if it has bearing on bias, truthfulness, etc. [U.S. v. Lindstrom, p. 480]

Re:  Impeachment by Prior Inconsistent Statement
(
must give W opportunity to explain because may just have faulty memory, etc. rather than being dishonest

[Coles v. Harsch]

SCIENTIFIC EVIDENCE
... no longer require Frye Test of General Acceptance ... instead, judge under R 402 considers
1) whether it has/can be tested

2) whether subjected to peer review/publication

3) known or potential error rate

4) existence and maintenance of standards

5) general acceptance

Bootstrapping ... should not use statement itself to make foundation for its own admission

e.g. should not use alleged excited utterance as proof of startling event w/o independent evidence of the event for the purpose of admitting statement for truth.  That’s circular ... [Truck Insurance Exchange v. Michling, p. 144]

Although, technically judge may use this evidence under R 104 ...
CONFRONTATION CLAUSE
(
guarantees only an opportunity for effective cross examination, not cross that is effective in whatever way, and to whatever extent, the defense might wish ...

Memory loss does not nullify opportunity to cross ... and, in fact, is often the very result sought to be produced by cross-examination, and can be effective in destroying force of prior statement ... [U.S. v Owens, p. 237]

... can bring out issues of bias, lack of care/attentiveness, etc. having bearing on testimony to call it into question

(
does not bar out-of-court statements on mere fact that witness unavailable; furthermore, does not even require a witness to be unavailable in all cases as in case of co-conspirator statements let in because 1) provide context of conspiracy that cannot be replicated and 2) positions of co-conspirators have so changed that prior statements more reliable for truth than those which might be made for more self-serving motives of pointing the finger, etc.
[U.S. v. Inadi, p. 321]

(
does not require showing of reliability if evidence falls within a firmly rooted hearsay exception
[Bourjaily v. U.S., p. 327] ... or if particularized guarantees of trustworthiness
Also Note that Corroborating Evidence to support a hearsay statement’s reliability (re: Confrontation Clause)
could be viewed as permitting admission of presumptively unreliable statement by bootstrapping to such evidence
PRIVILEGES

1)
communications must originate in a confidence that they will not be disclosed;


2)
element of confidentiality must be essential to the full and satisfactory maintenance of the relationship


3)
the relation must be one which in the opinion of the community ought to be sedulously fostered; and


4)
injury that would inure to the relation by disclosure must be greater than the benefit thereby gained for



correct disposal of litigation

NOTE:
Protection extends only to communications and not to facts.
AND:
Waived if ... affirmatively put in issue by claim or assertion of defense, etc.
ALSO:
Does not apply to pre-existing documents nor to attorney work product
Attorney-Client Privilege ... applies only if


1)
asserted holder of privilege is or sought to become a client;


2)
person to whom communication was made (a) is a member of the bar, or his subordinate and (b) in 



connection with communication is acting as a lawyer;


3)
communication relates to a fact of which the attorney was informed (a) by his client (b) without the



presence of strangers (c) for the purpose of securing primarily either (i) an opinion on law or (ii) legal



services or (iii) assistance is some legal proceeding, and not (d) for the purpose of crime or tort; and


4)
privilege has been (a) claimed and (b) not waived by the client

... in Corporate Setting ... includes all employees communicating relevant information to lawyer seeking to render legal advice to the client corporation, and those receiving legal advice to put into effect corporate policy conveyed through a lawyer ... rejects Control Group Test [Upjohn Co. V. U.S., p. 527]

BURDEN OF PROOF AND PRESUMPTIONS
Burden of Proof includes

1) Burden of Persuasion which does not often shift








2) Burden of Production which shifts and can unwittingly be met by either P
Presumptions are basically either
1) Conclusive or Irrebuttable; i.e. Presumption of Law








2) Rebuttable ... involving permissive inferences or conclusions of fact based on









            general lay reasoning and experience

If you believe BASIC FACT then you MUST (MAY if NPF) find PRESUMED FACT
... instruction only changes if evidence negatives presumed fact

Re: Artificial Procedural Force and Effect of Presumptions
For example, legislatures and courts have created presumptions in cases where either


1)
B would be a permissible inference from A, but not the only permissible one


In which case, presumption would call for a directed verdict on the issue of B vel non, if opponent rests


2)
B would not event be a permissible inference from A


In which case, presumption (i) protects proponent from adverse directed verdict on the issue (or dismissal) which she would otherwise suffer from want of sufficient evidence and (ii) entitles proponent to a directed verdict in her favor on the issue, absent any countervailing evidence

Re: Sufficiency of Evidence to Meet Presumption and Credibility
... judge to consider if believed does evidence justify a finding of Non-A ... cannot dismiss because she disbelieves
Re: Effect of Production of Non-A or Non Presumed Fact (NPF)

1)
Traditional - if presumption met with sufficient evidence, presumption has vanished and issue should go to jury without mention of presumption, although jury may be told about permissive inference

2)
Thayer/FRE (“Bursting Bubble”) - ... production shifts to opponent ... once met, “must” becomes “may”

3)
Morgan - production and persuasion shifts to opponent ... once Non-A, presumption preserved and the





  instruction is “must find PF unless opponent has persuaded you of NPF”
Re:
Dueling Presumptions ... judge discretion but may give more weight to one with higher standard of proof
PRESUMPTIONS IN CRIMINAL CASES
... generally do not operate because no such thing as directed verdict against defendant since prosecution must prove all elements beyond reasonable doubt per In re Winship ... of course state could change laws to remove intent, etc. and can require defendant to prove affirmative defenses limited only by 8th Amendment prohibition on cruel and unusual punishment ...
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