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Prof. Gillers

Fall 2000 Evidence Outline

I.
WHY WE HAVE RULES OF EVIDENCE AND HOW THEY WORK IN AN ADVERSARY SYSTEM

A. Trial Context

1. Types of evidence at trial.

· Witnesses.

· Real evidence. Real evidence is something tangible that is related to the case. You may bring in the part of the car with the brake lining to show that it was frayed, or may bring in the contract in a breach of contract case.

· Demonstrative evidence. Evidence that is not a part of the story, but the lawyer wishes to show it to the jury to demonstrate something about the case. You may do an experiment in the courtroom, or show a picture of the intersection where the accident took place.

a. Example: Restaurant owner cooks noodles for jury in a libel case to show them that the noodles are actually delicious.

2. Competing stories at trial. Two ways stories can compete:

(1) Factual differences. For example, the prosecution claims that Jim shot the gun while the defense claims that Jim was in Chicago at the time.

(2) Differences in inferences drawn from the same facts. In a criminal case we might agree about the facts but disagree about the mens rea – what was in the defendant’s state of mind?

B. Policy Overview. What values do we want to advance by the rules we adopt?
1. Accuracy. This breaks down into two parts:

(1) Rationality. Does it have a rational relationship to this case? For example, saying the defendant took ten dollars from you a number of years ago is irrelevant to the case.

(2) Reliability. Is the evidence credible? For example, saying that it is true because you dreamed it is not credible.

2. Efficiency. We can’t try the case forever. Rule 403 is concerned with efficiency.

3. Fairness. Rules should be party-neutral. We don’t give one side an unfair advantage.

· Some rules exclude evidence to one party’s advantage. For example, we exclude evidence that a D fixed steps after an accident because we want to encourage defendants to make steps more safe. Another example is the confrontation clause, which guarantees the right of the accused in a criminal case to confront witnesses against him.

4. Danger of misuse of information. Prior convictions may be used to impeach credibility. But the person whose credibility you’re trying to impeach may be the criminal accused, and the jury may use this evidence to draw inferences about his character.

a. Limiting instructions: Sometimes we allow the evidence to be admitted and the judge gives a limiting instruction that the jury should not use this evidence to inform their opinion on some other issue.

b. Mistrust of juries. Sometimes we are so dubious about the jury’s willingness to follow those instructions, and the harm from the evidence can be so grave while the benefits are so modest, that we exclude the evidence from the jury.

5. Protect the right to a jury trial.

a. Going hand in hand with the right to a jury trial is dividing authority between the judge and the jury. It would be a travesty to say that the jury can do nothing except what the judge says. Thus, we have to make sure that the judge protects the jury prerogative, to guard the Sixth and Seventh Amendment protections of a jury trial.

6. Privileges. We create a zone of privacy around certain relationships.

a. Suppression rules. We’ll suppress a confession if improperly obtained. A confession isn’t inaccurate just because improperly obtained. It may be perfectly accurate, but we’ll still suppress if it was obtained in violation of Miranda.

7. Finality. That is an interest, but an interest addressed in the law of judgments; not an interest in the courtroom itself.

II. RELEVANCE

A. Logical Relevance

1. FRE 401. “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.

2. FRE 402. This is an absolute rule that no evidence is admissible unless it is relevant. This is part of the notion that the judicial system is based on rationality and logic.

3. Old Chief v. United States (Supreme Court 1997).

· Facts: Old Chief was accused of a felony involving a firearm, and also of being a felon in possession. For the latter count, the prosecutor had to prove: 1) that Old Chief had possessed a firearm, and 2) that he had previously been convicted of a felony. The previous felony was a violent felony. Old Chief objects to the previous conviction, arguing it is irrelevant.

· Analysis of FRE 401.

a. Definition: “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence more or less probable than it would be without the evidence.

b. Analysis of definition: Doesn’t have to be a home run – just have any tendency to make the existence of a fact more or less probable than it would be otherwise.

c. Clearly this conviction has bearing on one of the elements – it establishes that he was convicted of a prior felony.

· Old Chief’s argument: He will stipulate that he has a previous conviction. He argues that only the fact that there was a felony is relevant – thus the term “assault” should be redacted because it doesn’t matter. If it doesn’t matter, it is irrelevant within the meaning of FRE 401.

a. Prosecutor’s response: Since there are felonies that don’t count as “felonies” for purposes of the statute, merely proving that Old Chief had a prior felony conviction alone does not establish proof of an element of the offense. It could have been a felony that does not count as a felony.

b. Old Chief’s rebuttal: He says he will stipulate that he has a prior felony conviction that is not excluded from the definition of felony for purposes of this statute.

· Court’s decision: Unanimously rejects Old Chief’s argument.

a. A trial is not a series of stipulations. The jury expects to have some meat. If the defendant is accused of having a gun, the jury wants the prosecutor to hold up the gun to make the gun real to them.

b. Party autonomy. Parties should not be denied their chosen method of proving their case just because the other side says that they will stipulate to all the points they can’t avoid. There is an autonomy concern, which influences our decision to have an adversarial system in the first place.

c. Need for narrative richness. Party must not be confined to proving their case only in a logical way, but also an emotional way. Detail makes things real.

4. Problem SG5. Peter is charged with fraud for selling lightbulbs with the guarantee that they would last one thousand hours when, in fact, they would only last two hundred hours. Peter offers to put on evidence that he had conducted scientific tests on the lightbulbs indicating that they would last one thousand hours. The prosecutor argues that the tests are fallacious. If they are, what do you argue for Peter?

a. Facts speak to intent to defraud. Whether his conclusion is correct is irrelevant. What’s important is what a jury could rationally conclude about Peter’s state of mind based on these tests.

b. Evidence must prove a material fact. For example, even if the ledger book helps prove that Peter paid his bills on time, this isn’t about timely payment – it is about fraud. It is not enough to say that this evidence goes toward proving fact x unless fact x is material.

c. What if this were a civil action for breach of warranty? Intent isn’t an element in a breach of warranty action. State of mind would be relevant to punitive damages, however, because intentionality is the basis of punitive damages.

5. Problem 2-A. A witness says that Jay Gadsby had been traveling at least 80 mph 30 miles west of the accident. The defense says that the testimony is irrelevant in the absence of further proof that Gadsby likely continued to travel at the rate observed 30 miles between the sighting and the point of accident.

a. Evidence is relevant. This evidence makes it more likely that he was continuing at that rate of speed.

b. Evidentiary hypothesis. The evidentiary hypothesis is that it is reasonable to argue that people going at a certain rate of speed under certain driving conditions will continue at that rate of speed. From that hypothesis, the lawyer will ask the jury to infer that Gadsby was driving at or close to 80 mph at the crash site, and from that the lawyer will ask the jury to conclude that Gadsby was negligent based on the instructions that the judge will set out for the jury.

(1) Condition buried in the evidentiary hypothesis. Buried in the evidentiary hypothesis is a condition, that the driving conditions were the same at the crash site as they were 30 miles west. That condition is latent within the acceptability of the supposition of a constant rate of speed.

c. Weight vs. admissibility. The jury might not believe the eyewitness, or its capacity for judging speed may be questionable. But the fact that the jury might discredit it doesn’t mean that the information is not admissible. That goes to weight, not admissibility.

d. Sufficiency of the evidence vs. admissibility. If the eyewitness is all the evidence the lawyer has about Gadsby’s negligence, that may not be enough. Whether it’s sufficient for an adverse verdict should be decided later. At the point the evidence is offered, the only question is whether it’s admissible and not whether it’s sufficient to support that conclusion.

(1) Example: If a witness places the D in the town on the day the bank was robbed, it’s admissible. It’s not enough to prove guilt beyond a reasonable doubt, but early in the trial the judge doesn’t have to make that kind of sufficiency judgment.

6. Problem 2-B. Robbery of a fish and chips stand. The two proprietors, Joe and Andy, pick out Carl from police station mug shots. The police go to Carl’s house and arrest him. The state offers evidence from Carl’s friend Brenda that when Carl saw the police coming, he ran to the back door and hid in the closet. In a sidebar conference, the lawyer points out that Carl’s arrest was based on an outstanding arrest warrant, not for the fish and chips robbery. It was issued two years earlier on unrelated charges.

a. Prosecutor’s evidentiary hypothesis? Carl did an act – he tried to run and then he hid in the closet. These acts support an inference of flight. From the fact of flight, we might infer consciousness of guilt. (If the defense says that there might be another reason for flight other than consciousness of guilt, then it goes to weight and not to admissibility.) From consciousness of guilt, we can ask the jury to infer consciousness of guilt of the crime charged (fish and chips robbery). From consciousness of guilt of the crime charged, we infer guilt of the crime charged (actual guilt).

b. Carl’s objection. The objection is that Carl was arrested for a two-year-old outstanding warrant. Carl’s lawyer agrees through the first two steps, and is challenging the inference that it is consciousness of guilt of the crime charged – it was an outstanding warrant, and he fled from the police for that reason. The evidence is relevant and the only debate is about its weight.

(1) Prejudice objection. Carl’s lawyer has a prejudice argument, even if both competing explanations are plausible. In order to provide this alternative explanation of the evidence, the lawyer would have to admit the outstanding arrest warrant. If the outstanding arrest warrant were for something like a shotgun robbery of a food stand, the risk of prejudice would be much greater – there is a danger that the jury will use this information to say that the D committed a prior crime, and thus they would be less careful in their deliberations. The “bad character” inference is one that we don’t allow juries to draw.

7. Evidence of attempts to avoid capture. The judge will almost certainly allow such evidence, because it raises a recognized legitimate inference of consciousness of guilt. The danger of unfair prejudice is weighed, but it does not trump the prosecutor’s ability to prove his case.

a. Generally admissible. Supreme Court has found such evidence relevant – Allen v. US.

b. Doesn’t suffice for conviction. Does not create “presumption of guilt” or suffice for conviction. Hickory v. US.

(1) There may be other reasons for flight aside from guilt. Alberty v. US, US v. Stewart.

(2) While flight bears generally on guilt, it clearly cannot be taken as proof of some specific elements in the alleged crime. US v. Owens.

c. Flight sometimes unclear. Sometimes evidence of flight is unclear – for example, may only show that after the crime D could not be located in his usual haunts.

(1) Generally evidence of D’s absence can be viewed as evidence of flight. See US v. Sims (failure to return to “halfway house” seen as flight); Commonwealth v. Toney (inability of police to locate D at home or work evidence of flight). But see US v. Beahm (D going from Virginia to Florida three weeks after crime not flight).

(2) If other factors are present, more likely to be seen as flight. In US v. Martinez, a number of connected factors (attorney abandoning his practice, allowing driver’s license to lapse, failing to attend mother’s funeral, being found in Mexico with a false name and passport) indicates the defendant “had to know” he was wanted, and he disappeared shortly after arrest warrant was issued.

d. Lapsed time. Inference of flight becomes weaker as lapsed time between crime and alleged flight increases. US v. Jackson.

e. Instruction that jury can consider flight as evidence of possible guilt. This instruction is important to the prosecutor. See Devitt & Blackmar, US v. Blue Thunder.

(1) May be reversible error if conduct cannot support an inference of flight – US v. Myers.

f. Types of proof that are likely relevant, similar to flight – see Mueller and Kirkpatrick, Hutchins and Slesinger. (1) False identification or aliases, (2) destroyed or concealed evidence, (3) fabricated evidence or suborned perjury, (4) killed, threatened, or otherwise impeded witnesses for prosecution, (5) sought to escape detention, (6) attempted suicide, or (7) sought to bribe public officials.

B. Pragmatic Relevance

1. FRE 403. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

2. State v. Chapple (Arizona Supreme Court 1983)
· Facts: Chapple is on trial for a murder where the body was burned. There are witnesses who will testify that “Dee” murdered the victim, and that Chapple is “Dee.” One of the witnesses will testify that Dee said that he shot the victim in the head. Indeed, the victim had been shot in the head. The prosecutor wants to introduce these photos that show the shot in the head, and the judge allows it.

· Issue: The issue is whether the danger of unfair prejudice was so great that it was an abuse of discretion to admit the photographs despite their relevance.

· Holding: The danger of unfair prejudice was so great that it was an abuse of discretion. Furthermore, the photographs were not needed to prove a controverted point.

a. At times, the photographs would be needed to prove a controverted point (court cites State v. Thomas for this list): to prove the corpus delicti, to identify the victim, to show the nature and location of the fatal injury, to help determine the degree of atrociousness of the crime, to corroborate state witnesses, to illustrate or explain testimony, and to corroborate the state’s theory of how and why the homicide was committed.

b. Probably an enlightened (atypical) view: Most courts would likely not decide the case the same way.

· Strategy: The defense attorney may have thought the photographs were highly prejudicial, and so designed the defense to prevent the jury from seeing the photographs. He could stipulate that the victim was murdered with a shot in the head and that Dee was the perpetrator, and only contest whether or not Chapple was Dee. With all that stipulation, the photographs should become irrelevant under FRE 401. It’s an easy strategy because counsel couldn’t really contest the things he was stipulating to.

a. More difficult if you are thinking of stipulating to things that you can argue against.

b. Old Chief: Narrative richness important. Can’t stipulate to abstraction the prosecution’s case.

· Thoughts on Rule 403.

a. Admitting to evidence because it’s prejudicial is a non-starter – evidence is supposed to be prejudicial. We’re concerned about unfair prejudice, which allows the jury to engage in a reasoning process that our laws of evidence do not allow. The argument is that the grisly nature of the photo prevents the jury from doing its job as it should.

b. Souter in Old Chief: Two ways to prove a point. Can allow for narrative richness, or else substitute a stipulation in its place. Does the stipulation adequately substitute for the inferences that the evidence was meant to support?

c. Distrust of juries. Rule 403 shows that the rules of evidence were crafted against the backdrop of some distrust of juries – fear that juries could get distracted. The judge is thus a gatekeeper for the evidence, and has to be aware of that danger.

d. Two categories within Rule 403. First, confusion of the jury (“unfair prejudice, confusion of the issues, or misleading the jury”). Second, managerial issues (“considerations of undue delay, waste of time, or needless presentation of cumulative evidence”).

· No provision allows judge to exclude evidence simply because she does not believe it. On certain, limited occasions we allow judges to make threshold credibility determinations. But, as a general matter, a judge who did this would be reversed if the error were not harmless.

3. Old Chief v. United States (Supreme Court 1997).

· Issue: This is the second part of the case. Having found the evidence relevant, should it be excluded under FRE 403 as unfairly prejudicial?

· Danger of “bad character” reasoning. Justice Souter talks about the danger of “bad character” reasoning. He says that danger is especially pronounced when the previous crime was a crime of violence and the defendant is on trial for a crime of violence. They might assume he did it before and thus did it again.

· Importance of being able to tell your story in a persuasive way. However, in this case what we’re asking the prosecutor to accept isn’t really part of the story. It’s only about legal status. Arguments about the need for narrative richness are not applicable when we’re dealing with legal status.

· Abuse of discretion. Trial judges are given enormous discretion in the heat of a trial to admit or exclude evidence. These decisions have to be made instantly. If all of these were reviewed de novo, there would be a lot of reversals. But they aren’t reviewed de novo – only for abuse of discretion, which is a very narrow category. The error has to be fairly substantial.

a. Error of law will never be reviewed under an abuse of discretion standard. It is always reviewed de novo.

· Footnote 7: “[O]ur holding is limited to cases involving proof of felon status.” The language in the body of the opinion could easily be relied upon for other lower court decisions under FRE 403. The reason he drops that footnote is because it was a 5-4 decision, and he had to keep the swing vote. The 5-4 split shows how hesitant some of the judges were to disturb this, even on these extreme facts.

4. Problem SG6. Roxy and Stubbs collide at an intersection. The sole issue is who went through the red light. May Roxy introduce the following evidence in support of her position that Stubbs, and not she, was negligent?

a. An hour before the accident, Stubbs’ girlfriend had kicked him out because he was cheating on her.

· Roxy: Speaks to state of mind. Emotional distress makes him more likely to be negligent.

· Stubbs: Could argue that the part about cheating on her is not relevant, would cause unfair prejudice. Let’s limit the testimony to that of a breakup without a sideshow about fault.

b. Stubbs’ license had been suspended for thirty days, ten days before the accident, because he had failed to pay the annual renewal fee on time.

· Not relevant at all to negligence. License suspended for failure to pay renewal fee, not because of driving accident.

c. Stubbs brought his car in for general maintenance two days after the accident and the mechanic replaced the brake lining.

· Roxy: Two potential arguments. First, can argue that disrepair would hinder his ability to stop at a red light. Second, she can argue that because he knew about the brake lining, he should have acted differently when approaching the intersection – he may have even sped up to beat the light.

d. Stubbs remained silent when, after the accident, Roxy got out of her car and said: “Don’t you believe in stopping for red lights, Bozo?”

· Roxy: Silence is an admission. We would expect some defense if there was no wrongdoing. It may not be sufficient to prove negligence, but we don’t need a home run, just some evidence that tends to prove that Stubbs was negligent. In general, an accusation of wrongdoing not denied may accept that there was wrongdoing.

e. Stubbs had been in seven motor vehicle accidents and received six traffic summonses in five years of driving, while Roxy had never been in an accident nor received a single traffic summons.

· Satisfies Rule 401. It tips the scales in favor of this individual being responsible for the accident. It may not establish Stubbs’ negligence by a preponderance of the evidence, but it is a link in the chain.
5. Foundation: To introduce an item of evidence, you have to lay a foundation. In a breach of contract case, P wants to introduce a document that says, “I, Jane Jones, agree to buy Stephen Gillers’ apartment for $1,000.” P needs to lay a foundation for the admission of that writing, by introducing evidence from which the jury could find that it is D’s handwriting (a handwriting expert, or other evidence from which the jury could make that inference).

a. Traffic accident example. If I call a witness to testify about an intersection accident, and ask what car ran through the red light, there is an objection – no foundation laid. How do we know this witness has any basis for knowing that? The first (foundational) question is, “Were you on the corner of Bleecker and Third at 8:00 p.m. on May 6, 1999? Did you see something unusual?” Witness: “I saw an intersection accident.”

b. Expert witnesses. For an expert witness, the foundation is this person’s ability to speak about this area of expertise – i.e. this person is a doctor trained in medicine.

6. Rule 104.

a. Rule 104(a): Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privilege.

· Pay attention to the last sentence: All of the rules we’re learning don’t constrain the judge in her Rule 104 admissibility decisions, except for the rules regarding privilege.

· It isn’t that the decision isn’t bound by the rules. It’s that the judge isn’t bound by the rules of evidence in examining the evidence leading up to her decision – however, the judge is bound by the rules in determining whether to allow the jury to see the evidence.

b. Rule 104(b): Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· Example of relevancy conditioned on fact. Recall the Gadsby hypo, where the witness says that Gadsby was driving at 80 mph 30 miles west of the accident. The evidence is relevant on the condition that the driving conditions were similar.

c. Application. Judge makes the determination of whether the evidence is sufficient to support fulfillment of the condition, and if so, the jury determines whether the evidence does fulfill that condition. We honor the right to a jury trial in that way.

· Meaning of “evidence sufficient to support fulfillment of the condition.” If the relevance of A depends on the truth of B, it must be rational for the jury to conclude that B is true. If there is no evidence that B is true, the judge won’t let the jury find that the condition is satisfied. The judge has a gatekeeper function to keep the process rational.

· Lawyers can argue about it to the jury. If the condition is contested, the jury will hear argument on it. We rely on the self-interest of the lawyers – we don’t need detailed instructions if we know that the lawyers will be arguing the point.
· Legal questions. Judge decides legal questions because the jury isn’t equipped to decide what the law is.
· Inflammatory evidence. Judge will have to determine whether to let the jury hears potentially inflammatory evidence. When the jury hears fact B and is told not to find it unless fact A is true, they may have trouble following the instructions because of the inflammatory nature of fact B.

7. Problem 2-H. The question is whether there was a design defect by the manufacturer. The plaintiffs sued near the end of the statute of limitations. The issue is whether Mundel’s testimony about the bike’s condition (examined after a few years had elapsed) should be allowed. The D claims that the delay in time plus Carter’s experiments make the bike different than the one Raysha rode on. They plaintiffs have to show that it is close enough to the same bike that they can attribute the defect to the manufacturer.

a. Application of Rule 104: If you look at Rule 104, we’d say that the D can put on evidence that it’s not in the same condition, the P can put on evidence that it is in the same condition, and the judge can instruct the jury that if they find it isn’t the same condition, they should disregard Mundel’s testimony.

b. P wants this to be a 104(b) question, not a 104(a) question. If under 104(a) the judge decides against the P, the case is gone because the P doesn’t have the necessary evidence to establish the case by a preponderance of the evidence. The P believes that the jury will be much more sympathetic than the judge – seven-year-old child, big manufacturer, probably an insurance company behind the manufacturer. Rule 104 would probably put this in the hands of the jury, so long as the judge’s gatekeeper function is satisfied – there is evidence to support the jury in coming to that conclusion.

8. Policies to determine whether the question falls under 104(a) or 104(b).

a. Questions of law are for the judge, not the jury.

b. There is a right to a jury trial.

c. You want to be sure the jury is not distracted by inflammatory information that will prevent it from reaching a fair result.

III. HEARSAY

A. Policies Behind The Doctrine

1. Policy reasons for excluding hearsay. Cross-examination yields the following benefits in establishing truth:

a. Demeanor: We make judgments about credibility based on facial expressions and body language. Demeanor evidence can also be misleading – people get nervous on the witness stand, react as though they are lying even though they may be telling the truth. However, the Anglo-American legal system embraces demeanor evidence.

b. Testimony under oath. We still maintain the hope that the oath and the danger of perjury will increase the likelihood that the testimony will be true.

c. Cross-examination: We want to be able to cross-examine the witness. What we hope to get from it falls under the acronym VAMP:

· V: Veracity. Maybe the witness has a personal relationship with the party on whose behalf he is testifying.

· A: Ambiguity. People speak indirectly, elliptically. Perhaps what the witness said is ambiguous and we want to pin him down about what he really meant.

· M: Memory. Can be a serious concern in some cases.

· P: Perception. Often a serious problem. We might want to show that the witness was very tired that day, there was an obstruction preventing him from seeing the accident, etc.

2. Less flexibility in hearsay rules than the rest of the rules of evidence. Much of the law of evidence is flexible, with discretion given to the judge. The rules against hearsay lacks that level of flexibility. If something is hearsay and there’s no hearsay exception, then the information doesn’t come in.

a. Certain conditions exist that allow a judge to create an ad hoc exception. Congress didn’t want to freeze the exceptions for all time. It set down certain conditions that would allow the judge, if those conditions were satisfied but not otherwise, to create an ad hoc exception for that case – FRE 807.

B. A Closer Look at the Doctrine

1. FRE 801.

(a) Statement. A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant. A “declarant” is a person who makes a statement.

(c) Hearsay. “Hearsay” is (1) a statement, (2) other than one made by the declarant while testifying at the trial or hearing, offered in evidence (3) to prove the truth of the matter asserted.

(d) Statements which are not hearsay. The statements under 801(d) are not hearsay. They would under common law be seen as exceptions to the rule against hearsay. The drafters, however, chose to refer to them as non-hearsay.

· Prior statements by witnesses. (d)(1) describes certain kinds of prior statements by people who are witnesses. Since they’re testifying, they can be cross-examined. Thus, if relevant, the things that the witness says can be offered to prove the truth of the matter they assert. They can be used substantively with certain additional qualifications.

· Ancients and co-conspirators. The witness is allowed to present not only his own statements, but also statements of his ancients or co-conspirators. The theory is that they’re his own and he is available to be cross-examined. Our concern with the fairness argument of being able to cross-examine for VAMP is obviously much reduced.

· Requirements under 801(d)(1):

(1) Out of court statements are from someone now a witness
(2) Witness is subject to cross-examination concerning the statement

(3) One of three things must be true:

(A) statement inconsistent with declarant’s testimony, and given under oath subject to penalty of perjury at trial, hearing or other proceeding (“other proceeding” was the subject of the Smith case), or
(B) Consistent with declarant’s testimony and offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or
(C) One of identification of a person made after perceiving the person. Least demanding of the three. Allows eyewitness identification made out of court to be repeated in court.

2. Problem 3-A. People don’t always talk how they write, and we need to use common sense when they speak metaphorically.

· “Higgins is the one who did it.” Clear statement that Higgins is the bank robber – clearly hearsay.

· “That fellow Higgins went out of here carrying money bags.” This is an indirect way of saying that this witness is blaming Higgins for the robbery. You infer from this statement that it is the stolen money. The purpose of the statement is to infer that Higgins did it through an eyewitness – thus it is hearsay.

· “They ought to put Higgins in jail for this and throw away the key.” It is in substance the same as saying that Higgins did it. If it is one or two steps removed from an inference, then it is hearsay. We can’t get around it by being indirect – if we could, we would make a joke of the rule.

C. Non-Assertive Conduct As Hearsay

1. Problem 3-B. Conduct as hearsay. Here we have an accident between Hillary’s blue car and Philip’s Maserati. He couldn’t see the light, but he saw the truck begin to move over the pedestrian walkway. Philip wants to prove that he had the light by testifying to the truck’s movement.

· If the truck driver had leaned out and said that the light had turned green, it would be hearsay. In this instance, we can argue that there is no difference between the truck driver starting to drive and the truck driver saying, “The light is green.” There is a veracity issue – he may have seen the little Maserati and said, “I’ll show that guy.” There is an ambiguity issue – you can interpret his conduct in different ways. His foot may have slipped. There is a perception issue – maybe the sun was in his eyes.

· Creates a debate for evidence scholars. In Wright v. Doe d. Tatham, the view is taken that conduct is no different than an oral statement. But there is another school of thought that the truck driver’s conduct, which may not have been meant to assert anything, is different.

· Sometimes conduct not meant to communicate anything. For example, you want to know if it’s raining outside. You look down and see 25 people with opened umbrellas.

a. Reduces veracity risk. If they don’t mean to assert the inference we are drawing, the veracity risk is much reduced because the idea that they’re intentionally fooling somebody is greatly reduced. This is enough to remove from the hearsay rule conduct that is non-assertive, thus rejecting the view of Baron Parke in Wright v. Doe d. Tatham.

2. Wright v. Doe d. Tatham (Court of Exchequer Chamber 1837). Non-assertive conduct.
· Issue: In Wright, the case can be boiled down to whether Marsden was competent when he made the will. The proponent of the will offers a letter that Martin wrote to Marsden, which is written in a sophisticated way.

· Holding: Non-assertive conduct can be hearsay. The evidence is excluded.

a. Modern context: We wouldn’t generally say that the letter was meant to assert Marsden’s competence. The writer had to make an assumption about it, but he didn’t mean to communicate it to anybody. Thus the veracity risks are greatly reduced and the evidence would come in.

3. Cain v. George (Fifth Circuit 1969). Silence as evidence.
· Facts: Hotel owners want to introduce evidence of the lack of complaint about the space heater to prove that it wasn’t the source of the gas, but rather the clothes negligently put there by the customer.

· Issue: Question of drawing an inference based on the credibility of the out of court silence.

a. Typical example. P goes down the stairs in a department store, falls and claims the lighting was bad. The store introduces evidence that 12,000 people went down the staircase and nobody ever complained to prove that lighting was adequate.

· Holding: The veracity risks are very low. We don’t think that by failure to complain the people are making a statement.

D. Indirect Evidence

1. United States v. Check (Second Circuit 1978). Attempted circumvention of the hearsay rule.
· Facts: Spinelli, undercover cop, is investigating whether Check is involved in drug transactions. Informant is named Cali. Check effectively says that he wants to sell Spinelli drugs. If Cali got on the witness stand, he could say that Check had incriminated himself. However, Cali refuses to testify. So the prosecutor has Spinelli testify to what he saw (Cali and Check talking) and then has Spinelli testify to what Spinelli said to Cali, but not what Cali said to Spinelli.

· Issue: Is it hearsay to have Spinelli testify to what he told Cali, but not vice versa?

· Holding: It is hearsay to circumvent hearsay rule in this manner.

a. Out of court statements by witness are literally still hearsay. Witness can tell what he saw, but can’t testify to what he said out of court.

b. Jury will infer what Cali said. Although Spinelli is repeating what he told to Cali without telling what Cali said, the jury will infer from Spinelli’s part of the conversation what Cali said.

E. Non-Hearsay

1. Statements not meant to prove the truth of what they assert. 

· Shifts statement out of realm of hearsay. When the statement is being offered only to prove that it was said, the question is whether it was said. Anybody who experienced the statement would be competent to come testify to it.

· Famous hypo. There is an accident in which two people die. Under the law of intestacy, the money goes a different way depending upon who died first. The ambulance comes on the scene and they go to H and pronounce him dead. Then they come to W and W says, “I’m alive.” The party that wants H to pre-decease W offers W’s statement that she was alive. The other party objects – hearsay. The answer is that what she said does not matter – the fact that the statement was made, irrespective of its truth, is what is significant (because the very fact of speech proves she was alive).

2. Impeachment purposes.

· Example. Eyewitness says truck went through red light. Months earlier, witness had told another person that truck had a green light. There is a hearsay objection. Lawyer says he’s not offering the evidence to prove that the truck had a green light – he’s just offering it to prove that the witness on the stand once said something different. It is relevant because it’s reason to distrust his testimony. You can instruct the jury that the previous statement cannot be used to prove that the truck had a green light, but only in evaluating the witness’s credibility.

· Artificiality of exception. There is a certain artificiality to this. People debate whether juries listen to the judge’s limiting instructions. Notwithstanding the instruction, the lawyer hopes that the jury will pass over that limiting instruction.

3. Independent legal significance, or verbal acts.

· Definition of verbal acts. Some statements, by their very utterance, carry legal consequences. For example, if I go to a bank and say it’s a stick up, that carries legal consequences under the law of bank robbery. The law isn’t concerned with its truth value. Saying that it’s a stickup is an element of robbery in itself.

· Prostitution hypo. Soliciting for prostitution is committed through the use of language. The language itself is enough to make out the criminal act, together perhaps with other elements in the penal law.

· Corn hypo. Landowner lets tenant grow corn if landowner gets 40% of the crop. Tenant goes to bank and gets a loan, using the crop as security for the loan. T and L go out one day and T says, “Those two cribs on the north field are yours.”

a. Not hearsay. The act of saying it accomplishes the act of transfer of title. The substantive law identifies that a transfer of ownership for bins of corn takes place by language.

b. Bank’s attempt to use the opposite statement would be hearsay. The bank offers evidence that a bank officer went out to the field after this conversation and Cartwright said to the bank officer, “Those bins are mine.” The bank wants to establish that he said this to prove they are Cartwright’s. There is no facial symmetry here because there is no independent legal significance to Cartwright’s statement to the bank. The difference depends entirely on the substantive law’s assignment of legal significance to the words in the first instance but not in the second.

4. Listener’s state of mind.

· Gas company hypo. Alford sues Interstate Gas, saying that your employee was negligent and I got injured. Interstate Gas launches two defenses. First, they say he wasn’t our employee. Second, contributory negligence.

a. Contributory negligence. His argument is that he smelled gas, and all of a sudden somebody shows up in an Interstate uniform and announces he was from the gas company. Alford figured he knew what he was doing, so introduces “I’m from the gas company” to show that he acted reasonably in leading him to the source of the leak – not to prove the truth of what it asserts. The state of mind of the listener is another legitimate non-hearsay use of an out of court statement.

b. Agency question. Using the statement to prove that he was an agent of the gas company would be using it to prove the truth of what it asserts, and it is hearsay for that purpose.

5. Verbal objects.

· Eagle’s Rest Bar & Grill hypo. The allegation is that Seaver, Flawn and Nichols were selling drugs out of the Eagle’s Rest Bar & Grill.

a. Matches. The first piece of evidence is a book of matches saying Eagle’s Rest Bar & Grill that had been found in Seaver’s pocket on his arrest. The book of matches isn’t hearsay because it’s not an assertion. It is a statement by whoever created the matches, not by Seaver.

(1) Relevance of the matches. Evidentiary hypothesis under FRE401 says that it tends to increase the possibility that he was at this place. Only the Eagle’s Rest Bar & Grill would give out the matches, so it has a tendency to prove that he was at the place where the object was distributed.

b. Mug connected to the University of Illinois (Seaver’s alma mater). Again, we’re talking about circumstantial probability. It’s an object that has a word associated with it (Witter) but the object itself asserts nothing.

c. Barmaid’s testimony. The barmaid points out to the agent, “That’s Nichols, and that’s the guy he comes in with who I don’t know.” The agent independently identifies the guy as Seaver. There is a hearsay objection to it being an out of court statement. She repeated in court what she said off the stand for the truth of what it asserts. It’s no different than a lineup, and thus it is hearsay.

6. State of mind of the speaker.

· Anna’s Will hypo. Anna dies in an accident and Ira sues for wrongful death. One kind of damages is the loss of future financial benefit that Anna would have bestowed on him. The defense offers Anna’s will, in which she says that Ira treated her miserably and he gets no money.

a. Not independent legal significance. The answer is not that it is not hearsay because of independent legal significance. The will does have independent legal significance, but the question isn’t whether the will’s distributions are filed – rather, the question is what Ira would have received had she lived.

b. Hearsay would be overruled because it shows state of mind of the speaker. The evidence is not being offered to show that Ira treated her miserably. Rather, it is perfectly reasonable for the trier of fact to infer that Anna believes that Ira mistreated her, and thus that he would have been unlikely to get the money that he is trying to claim for damages. Whether he would have gotten money is dependent on her view of him, whether or not she is right.

7. Betts v. Betts (Washington Court of Appeals 1970). State of mind of the speaker.
· Facts: Custody battle. Rita has remarried to Raymond, and Michael has remarried. Tracy’s foster mother testifies about statements Tracy made to her. Upon hearing that Rita and Ray had married, Tracy said, “He killed my brother and he’ll kill my mommy too.” There’s a hearsay objection to repeating the out-of-court statement.

· Holding: Statement admitted. There is a legitimate non-hearsay use of the statement – to show the state of mind of Tracy. It shows that she believes that Ray killed James. The issue in a custody case is best interests of the child. It is best for the child not to be with Rita and Ray if she believes that Ray killed James and will kill her mommy too.

8. Hearsay Quiz Problem 15 – speaker’s state of mind. If it’s important that the speaker intends to go to New Orleans and we offer a statement to prove that he did go then we want it for its truth – the fact that he intends to go to New Orleans makes it more likely that he would go. There is also a hearsay exception in FRE 803(3) for current states of mind. Thus it becomes unimportant whether it is non-hearsay proof of state of mind or hearsay proof of state of mind. Even if we’re saying this statement is really being offered for its truth, it doesn’t matter because there is an exception allowing it to be used for its truth.

IV. HEARSAY EXCEPTIONS

A. Exceptions – Declarant Testifying

1. Delayed cross-examination. Didn’t get to cross-examine when statement was made, but you do now because the witness is testifying to something that he said out of court. Thus our hearsay concerns are greatly reduced.

· Prior inconsistent statements: Can always be used to impeach because witness has changed her story.

a. Truth value. Can that prior inconsistent statement also be admitted for its truth? The answer in 801(d)(1)(A) is yes, if: (1) testifying at trial, (2) subject to cross-examination concerning the statement, and (3) statement is inconsistent with declarant’s testimony (4) given under oath (5) subject to penalty of perjury (6) at trial, hearing, or other proceeding (not in an affidavit).

(1) Benefits of the rule. One advantage of this limited list of venues is that the statement will likely be recorded. This reduces the other side’s main objection, which is that the witness is just making the statement up. This compromise tilts toward advantaging the repeat players in the litigation system that can create the fora where such statements are made. Also, those who have money can take depositions.

2. State v. Smith (Washington Supreme Court 1982). Interpretation of “other proceeding.”
· Facts: Rachael Conlin is a prostitute and was beaten up by Smith. At trial, instead of saying that Smith beat her up, she identifies Gomez. She says that she identified Smith to the police because she was angry at him for leaving her with Mr. Gomez. Her testimony is the only evidence that the prosecutor has against Smith. The prosecutor tries to use that statement under a state rule identical (d)(1)(A).

· Holding: The Washington Supreme Court rules that the statement can be used substantively – the police station affidavit counts as an “other proceeding” because it was under oath.

· Interpretation of “other proceeding”: The text of the rule doesn’t directly reference the police station affidavit and it’s hard to characterize it as an “other proceeding.” They say that it was at a police station and was under oath, and even though it isn’t technically a proceeding, it’s one of the ways that this can commence.

a. Contrary argument. The contrary argument is that unlike grand jury testimony with cross-examination, this statement is just written down. That isn’t a strong argument, and we might say from a policy perspective that they should be able to use this statement substantively.

· General interpretation. This is probably not what Congress intended, and the federal courts have refused to recognize the rule as allowing testimony from these kinds of proceedings.

3. Problem 4-A “I Got Amnesia”. Witnesses don’t just change their stories. Sometimes they forget what happens.

· Real vs. feigned forgetting. There are two kinds of forgetting – real forgetting and feigned forgetting. In certain kinds of cases (i.e. organized crime cases) the judge might determine that the witness has been threatened or bribed.

· Arguments generated. The prosecutor will ask to introduce the prior testimony because it’s inconsistent. Defense lawyer has two responses. First, saying Jones did it is not inconsistent with a memory loss. Second, he’s not subject to cross-examination. Every question I ask, the answer will be, “I don’t remember.” The defense lawyer’s argument would be weaker if the witness could be cross-examined on the statement but not on the main event.

4. United States v. Owens (Supreme Court 1988). Memory loss.

· Facts: In Owens, a prison official was hit on the head and knocked unconscious. In the hospital he was shown a series of pictures, and identified Owens as the man who hit him. He could not identify Owens in court, but he could be cross-examined on the hospital identification.

· Issue: The question is whether he is subject to cross-examination on the subject of the statement.

· Holding: Evidence is admissible. Even if he couldn’t remember anything in good faith, he is still subject to cross-examination concerning the statement. The rule doesn’t say that you are entitled to get the cross-examination you want – just that he must be subject to cross-examination. Scalia says you get exactly what you want – the attorney can say, “How can you trust this man that doesn’t remember anything?”

a. State courts: State courts rejected this ruling.

5. Calculus for admitting statement in case of memory loss. Feigned or non-feigned; memory of event, statement, or nothing.

· Judge’s determination. These questions are for the judge, because if the jury hears something explosive and then the judge says ignore it unless you find fact A or B to be true, it is a very hard exercise for lay jurors. Thus, courts take it upon themselves to make that threshold determination of admissibility when the fact of admissibility is dependent on another fact that is explosive.

· Feigned vs. non-feigned. Judge will be more willing to allow use of the statement and construe (d)(1)(A) broadly if he believes it’s feigned. State courts and some post-Owens federal courts, however, say that if it’s real memory loss and the witness can’t be subject to cross-examination regarding the statement, let alone the incident, we won’t let the prosecutor use (d)(1)(A) because the defense’s cross-examination becomes hollow.

6. Problem SG9. Coombs, walking down the aisle of the supermarket, slips on soup and sues the supermarket.

a. Disinterested customer says Coombs was told by the manager to be careful. Not hearsay – speaks to state of mind of the listener (i.e. Coombs was warned so accident was likely due to her own negligence).

b. Disinterested customer told by manager after Coombs fell that he had told her to be careful because the floor was slippery. That is hearsay – offering the statement to prove the truth of what it asserts. The issue is the same – was Coombs warned? But now, instead of the distinterested customer being cross-examined about the warning, it is the customer testifying about the manager’s statement to the disinterested customer that he had warned Coombs.

7. SG11. Prosecutor wants to introduce evidence from her answering machine saying “Meet you at the Bijou at 8:00.” State of mind of the listener. As the prosecutor asking the jury to use this information to prove that she was at the theater the next day, you would say that Lorn is her friend. She got this message so she heard that her good friend Lorn is planning to meet her at the Bijou. From that, along with other evidence, you may infer that she met her good friend Lorn.

· Intention is a link tending to prove that I went – making it more likely than it would be without that intention.

8. Prior consistent statements, 801(d)(1)(B).

· Requirements for admission:

(1) Witness cross-examinable at trial concerning prior statement

(2) Prior statement consistent with present testimony

(3) Used to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.

· Example. Other side shows a motive for the witness to lie in favor of Bill Jones – she is now dating Bill Jones. But the other lawyer has proof before she even met Bill Jones that she had said the blue car went through the red light. She made a consistent statement before the alleged motive to lie arose.

· Common law. At common law the prior consistent statement was not admissible for its truth – only to rehabilitate the witness. You had the odd situation where the judge would tell the jury, “Now you heard that Miss Smith said the blue car ran through the red light. You can’t let that bear on the truth of the matter, only the credibility of the trial testimony.” That is a very thin line. The drafters of the rule meant to erase that line so we didn’t have to give the jury that instruction.

9. Tome v. United States (Supreme Court 1995). Post-motive consistent statements.

· Facts: Sexual abuse case. There were statements that the child had allegedly made to others, including social workers and doctors. The prosecutor wanted to call those others to bolster her statements with out of court statements by the child. However, the prosecutor wanted to offer the statements for their truth. The defense attorney says that the child is making this up because she doesn’t want to visit with her father. In response, the prosecutor says, “Your Honor, I’ve got prior consistent statements.” The problem is that these statements were made at a time when she had the same motive. They weren’t pre-motive statements.

· Issue: The question, narrowly framed, is whether (d)(1)(B) requires that the prior consistent statement be pre-motive.

· Holding: Evidence was improperly admitted. Prior consistent statements most be pre-motive.

a. Reliance on legislative history. The majority recognizes that there’s nothing in the rule that says it has to be pre-motive, but in the legislative history we see near uniformity for the idea that prior consistent statements have to be pre-motive. We’ll read it into the rule even if the language isn’t there.

· Debate concerning child sexual abuse: Justice Kennedy refers to this briefly. He argues that these may be terrible crimes, but we shouldn’t bend the rules too much because we may run the risk of convicting someone who’s innocent.

· Breyer dissent. Argues that the Rule should be read to mean what it says – no mention of the pre-motive requirement.

a. Text supports his interpretation.

b. Policy argument: Even though a post-motive statement isn’t as strong as a pre-motive statement, there can be circumstances where a post-motive statement, though weakly relevant, is still relevant. The context may give us greater confidence in its accuracy than without the statement. Since there’s a good reason even to allow post-motive statements, we should do it.

· Different readings of Tome. Tome can be read in two ways:

a. Broad reading. It can be read to say that when using prior consistent statements to rebut a claim of recent fabrication/improper influence: 1) statement must be pre-motive, 2) once you do that, statement can come in for its truth. However, that’s the only way you can use a prior consistent statement.

b. Narrow reading. You can say that if you’re going to use a statement for its truth, it has to be pre-motive. If it’s not pre-motive, you may be able to use it anyway – just not for its truth. Almost certainly, the narrow reading will be used – it isn’t meant to forbid post-motive rehabilitative uses. It’s just meant to preclude such uses for their truth.

10. Statement of identification after perceiving the person, 801(d)(1)(C).

· Use of exception. It usually comes up in the criminal case, where the question is whether the prosecutor has prosecuted the right person. There is an identity issue – i.e. the eyewitness has made a mistake. Defense lawyers will try to shake the credibility of the witness by suggesting that she doesn’t really remember, and she’s sure to pick out the D because he’s sitting at the defense table next to the lawyer. Meanwhile the prosecutor may have evidence that in a photo array she picked out the same person from 18 similarly appearing individuals, which bolsters her credibility. The uniform answer is that we should admit that prior identification, so long as the out of court identification was made in accordance with constitutional standards.

11. State v. Motta (Hawaii Supreme Court 1983).

· Facts: The witness described the perpetrator and a sketch was drawn based on her description. After the sketch was finished, she said, “That’s the guy who robbed the restaurant.”

· Holding: Identification of sketch properly admitted. It fits within the theory and the language of the rule, and fits within the constitutional rules governing out of court identifications.

· May go past visual identifications: Could it be someone’s voice? There doesn’t seem to be a reason why not.

· What about non-face appearance? For example, the witness didn’t see the face but saw the clothing. There are at least one or two cases that say yes, it fits within the identification exception.

· Uncommon problem. 90% of the cases will be lineup or photo identification cases.

B. Admissions By Party Opponent

1. Admissions. FRE 801(d)(2) defines them as statements that are not hearsay.

· It’s one of the more frequently invoked categories of hearsay exception.

· It’s called admission, not “admission against interest.”

2. Problem 4-B, Fire in the Warehouse.

· Martin calls an insurance adjuster named Esher. Carter spoke to Esher after the fire. If permitted, Esher will testify that Carter told him, “The fire started in the paint shed when Dugan put a flaming welding torch on the ground too close to the fumes.”

· Is it admissible as an admission? First, the statement by Carter to Esher was used to get an insurance claim. When Carter made the statement, it was in his interest to persuade the carrier to pay him. He had an objective to get him money. Second, Carter didn’t see the fire start. We generally require witnesses to have witnessed the events personally. When they are admissions, however, it will not be an objection to say that the declarant (here Carter) had no personal experience of the event that is described. It’s a very dangerous concept for a party – you are responsible for what you say. Even if you’re jumping to conclusions, the statement can still be used against you.

· Rule only talks about admission by party opponent. Martin can use Carter’s statement against him. Carter cannot use this rule to offer his own statement.

· Admission not binding. Binding means that the fact to which you are admitting cannot be challenged in court.

· Conclusory statements by parties are admissible. They are admissible even though we would never let a lay witness make them.

3. 801(d)(2)(A). The statement is offered against the party and is the party’s own statement, in either an individual or a representative capacity.

4. Bruton v. United States (Supreme Court 1968). Sufficiency of limiting instruction.

· Facts: Two guys were on trial for robbing a postal facility – Evans and Bruton. Evans had made a statement, “Bruton and I did it.” It is an admission and the government can use it to prove his guilt. Everyone agrees that the statement is not admissible against Bruton. There is no hearsay exception and the jury has to be told that they may not consider the statement against Bruton.

· Bruton’s argument on appeal: Bruton’s argument is that the limiting instruction wasn’t enough – you can’t trust the jury to ignore that Evans’s statement implicated Bruton. Therefore a joint trial, at which this statement is offered in its quoted form, violates the confrontation clause rights of the 6th Amendment which protects the criminal accused.

· Holding: The Supreme Court agrees that the confrontation clause is offended by the activity and that there are other alternatives for the state, such as separate trials. Thus it reverses the conviction – the evidence should properly be excluded.

a. Not a repudiation of limiting instructions. This is a question of judgment. How serious is the risk to Bruton? Are there other alternatives that can recognize the state’s interest and at the same time protect Bruton?

· Alternatives to admitting the evidence that implicates Bruton:

(1) Separate trials

(2) Redact the statement so the reference to Bruton is eliminated

(3) Give up the statement if you have a powerful case

(4) Two juries and one trial. When the evidence against Evans comes in, the Bruton jury is out of the room and doesn’t hear it.

5. Redaction.

· Gray v. Maryland (Supreme Court 1998). Maryland attempted to redact. They had a transcription of Bell’s confession. Unredacted, it implicated Gray and another. They redacted by using dashes. In a 5-4 decision, the Supreme Court said that this violated Bruton. This redaction, while not as harmful as the Bruton statement, is harmful enough. You have “---, --- and I robbed the bank.” The jury looks up and sees the person who must be one of the deletes. It’s too prejudicial.

· U.S. v. Logan (8th Cir. 2000). Witness testified that Rohan said he had planned and committed the robbery with another individual. Logan, who was on trial with Rohan, said this violated his Bruton confrontation rights. The majority said this was not like Gray. The jury won’t assume that the “someone else” referred to is the name of the other D.

a. This alternative is cited in Gray. Breyer cites this very alternative, noting that the witness could have said, “Me and a few other guys.” Breyer entertains the idea that redactions that don’t suggest a redaction could be acceptable under Bruton.

6. Problem 4-D. Civil case with multiple parties. Napton loses his job. Sometime later he makes a statement they want to use against both parties.

· Lack of employment crucial. 801(d)(2)(D) shows that a statement made by an employee while employed may be admissible. The problem is that the statement was made after Napton ceased to be employed. The statement “I was speeding” is admissible against Napton. But there’s no non-hearsay category that will admit it against Ace. For the statement that the brakes failed, Ace says, “First of all, the statement that the brakes just failed is only relevant against us, not Napton. But it’s hearsay against us, so shouldn’t be admitted at all.” That’s clearly right.

· Spillover prejudice from speeding statement. The statement by Napton that he was speeding is relevant against Napton but not admissible against Ace, because it was made after he ceased his employment. There will be spillover prejudice – the jury will consider the statement against Ace even if you tell them not to. The problem for Ace is that they don’t have the confrontation clause to rest on. They can only hope that the judge will order separate trials in the interest of justice. However, this is a civil case, and the courts are overcrowded. The judge will almost certainly reject the motion and rely on limiting instructions.

· Conflict between FRE and tort law. Under the FRE Napton’s statement that he was speeding isn’t admissible against Ace. But under tort law, once you establish Napton’s negligence, tort law establishes liability against his employer. Can we establish Napton’s negligence and then through offensive collateral estoppel use that negligence as a basis for getting Ace through the tort law doctrine of respondeat superior?

a. Ace will insist on the opportunity to conduct the trial themselves. Napton’s liability alone can’t be translated into Ace’s liability. Ace will say, “We never had a chance to defend ourselves. Maybe we could have done a better job in contesting the claim of negligence. Even if respondeat superior is true, we have a due process right to defend ourselves against the claim of Napton’s negligence.” The tort law doctrine doesn’t eliminate the right of the principle who’s being saddled with that liability to have a chance to disprove the preconditions to that liability.

b. In practice. In actuality, Ace will be a party to the action and will have a chance to defend themselves. They and Napton will have a chance to refute the statement. However, they are harmed by it as opposed to a separate trial.

· Efficiency concerns versus fairness concerns. What are the risks and what’s at stake? Given the court dockets, it would be impossible to run civil cases where you have multiple parties and some of the evidence is admissible against some but not all.

7. Adoptive admissions.

· Sometimes a statement can be adopted by a listener such that we can say the listener endorsed it. This is shown in U.S. v. Hoosier (6th Cir. 1976), where we can say that the listener would have denied the statement if he hadn’t done it.

· Intersection of silence as admission with Miranda rights.

a. Post-Miranda silence cannot be used to impeach – Doyle v. Ohio. The right to remain silent means that nothing untoward can happen when the accused exercises that right. See below.

b. Post-arrest, pre-Miranda silence can be used to impeach – Fletcher.

c. Pre-arrest, pre-Miranda silence can be used to impeach – Jenkins v. Anderson.

8. Doyle v. Ohio (Supreme Court 1976). Silence post-Miranda warning.

· Facts: The question was who was the seller of the marijuana. Doyle and his co-D had a theory that it wasn’t them – the informant was the seller and they were the buyers. On cross-examination the prosecutor asks, “Why didn’t you say so then?”

· Holding: Prosecutor’s question disallowed. The right to remain silent means that nothing untoward can happen because you choose to exercise that right.

a. Miranda warning key: Cf. Doyle to Fletcher and Jenkins, where pre-Miranda silence can be used to impeach.

· Used for impeachment purposes only: The question was whether the statement could be used to impeach Doyle’s credibility when he offers this exculpatory story. The prosecutor wasn’t offering the silence as substantive evidence of guilt, as 801(d)(1)(B) would allow absent the criminal context.

a. Dissent agrees. Even Stevens, in dissent, would not use the statement substantively.

9. Problem 4-E “Did you rob that bank?”
· Facts. We have a statement by a third person and the equivalent of silence by the accused. The question is whether the non-answer can be used to accept the truth of what the accused was asked. The difference in questions is how they were asked. The first is “Did you rob the bank the other day?” The second one asks, “It was you, wasn’t it? I was in the bank when the fellow came in and it was you, wasn’t it?”

· Application. The circumstances would be quite important – we don’t know the context. We do know that there can be contexts in which the second exchange, and maybe even the first, could support a conclusion that Irwin is accepting the question through silence.

· FRE 104. If there is a legal rule, we want the judge to determine admissibility under 104(a). If there is not a legal rule in the background, is the information contained in the proffered evidence so explosive that we don’t want the jury to consider it unless they find that something else is true? The second statement is aggressive – “It was you, wasn’t it?” Thus, we use the policies underlying FRE 104:

a. Jury confusion. Is there a legal rule that the judge has better expertise to apply?

b. Prejudice. Is the evidence so explosive that we don’t trust the jury not to consider it unless they find something else true?

10. 801(d)(2)(C) allows admission of “a statement by a person authorized by the party to make a statement concerning the subject.”

· Old common law rule. The old common law rule says that if you appoint somebody to speak for you and that person makes a public statement, it’s your statement. This rule applies to both biological persons and corporations. You don’t even need to make that appointment explicit – people within an institution are given authority by the institution.

11. 801(d)(2)(D) allows admission of “a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.”

· Controversial. It is more controversial than 801(d)(2)(C). It’s not in NY’s rules of evidence and it didn’t exist at common law. However, the FRE influenced many states that have adopted the FRE to do the same.
· Criteria for admission:
(1) statement made by agent or servant
(2) concerning a matter within the scope of agency or employment
(3) made while the agency or employment is existence
a. After it ends, too many external influences may force a person to speak falsely. The allegiance to a principle is more often present during the term of the employment.

12. Mahlandt v. Wild Canid Survival & Research Center (8th Circuit 1978).

· Facts: Mr. Poos was keeping Sophie the wolf at his home. He comes home to find that Daniel Mahlandt had been mauled. Either the wolf maimed Daniel, or else Daniel was maimed while trying to climb under the fence. Poos was not there. He heard information from others who were unaffiliated with the defendant entity. We might be uncomfortable with the accuracy of his statements – but that is a question of weight, not admissibility. P appeals the exclusion of three statements by Poos.

· First statement. A note on Owen’s door. “Owen, would you call me? Sophie bit a child that came in our back yard.”

· Second statement. Poos found Owen at the center and told him that Sophie bit a child that day.

· Third statement. Discussion by the board about the incident of Sophie biting the child.

· Issue: Should Poos’s statements be admissible as an employee of the Center when offered by the Mahlandts?

· Holding: Yes, the first two statements fit squarely within the rule.

a. Third statement different. It is admissible against the center but not against Poos. The board is not Poos’ agent, even though Poos is its agent. The agency relationship does not work the other way around. The plaintiffs don’t need a third statement on remand because they already have two. Alternatively, they could decide to drop Poos since he isn’t a deep pocket.

· The objection: Poos didn’t know what he was talking about. He wasn’t there. Judge Weinstein says this should be analogous to hearsay within hearsay. The court says that the jury can hear the statement. The remedy for Poos is to bring the poverty of his investigation to the jury’s attention.

13. Cedeck v. Hamiltonian Federal Savings & Loan Association (8th Cir. 1977).

· Facts: A woman employed by a bank alleged sex discrimination, offering evidence that the branch manager told her that he had been told that she could not become a branch manager unless “she’s flatchested and wears pants.”
· Holding: Evidence properly excluded because it is “hearsay within hearsay.”
a. Different than Mahlandt: It is analytically different than what Poos said, because Poos endorsed the statement.

b. Move toward admission: Although here the court excluded it, they have moved toward admission.

14. Problem 4-G “I Was on an Errand for My Boss.” Truck driver says, “I’m sorry this happened. I was making an errand for Farmright, and got distracted.” It contains two messages. First, an acceptance of responsibility. Second, a statement that he was making a delivery for Farmright. It is being offered for its truth – 801(d)(2)(D). Farmright denies that he was acting in the scope of employment. The P says, “Well he says that he was acting within scope of employment.” D replies, “If he was, that could come in. But you can’t bootstrap – the statement is inadmissible unless you can establish the requirements of 801(d)(2)(D).”

· The rule: It was amended a few years ago. It now tells us that we can use the statement in part to establish the agency that exists, but you can’t rely solely on this statement to establish its own foundation.

· Coincidence situation. There is a coincidence of the questions of admissibility of the statement and liability under respondeat superior. The liability question under tort law is going to be influenced by the answer to the evidence question under (d)(2)(D) – if the statement comes in, it will be more likely that the jury finds respondeat superior liability. How do we organize the trial to answer both questions?

a. We make it a 104(a) problem for two reasons:

(1) Rule of law. There is a rule of law to be applied.

(2) Prejudice. It may be so powerful on the issue of liability that we don’t trust the jury to disregard the statement if it doesn’t satisfy the evidentiary threshold.

· Inconsistent results. We give the judge responsibility on the admissibility question and the jury responsibility on the liability question. This creates the possibility of inconsistent results, which we live with.

a. One inconsistent result. The judge can say under 104(a) that he made the statement in the scope of employment – he is making a credibility question where a fact is at issue and is using a preponderance of evidence standard. The jury might disagree and assess credibility contrary to the way the judge does. You could get inconsistent results. We live with that.

b. Alternative inconsistent result. The judge could say that Farmright wasn’t acting under (d)(2)(D) so he will exclude the statement. The remaining proof, though weaker, may be strong enough to persuade the jury that Rogers was an agent and negligent. We can have inconsistency there as well, and we live with it because it’s inevitable once we leave the questions of admissibility and liability to two different fact finders.

15. Bourjaily v. United States (Supreme Court 1987). Co-conspirator exception.

· Facts: Drug conspiracy case. Greathouse, the informant, arranges a sale of a large amount of cocaine through Lonardo. There is the parking lot meeting. The question is whether, in proving the charge against Bourjaily, Lonardo’s statements to Greathouse are admissible. We can’t necessarily depend on the facts of Bourjaily coming in his car and the drugs being put in the car alone. Many judges may want to look at Lonardo’s out of court statement. Pre-FRE, the judge could not examine it. Post-FRE, the judge can. Certainly if we can add in Lonardo’s statement which has an element of trustworthiness (his prediction came true), we feel better about saying that the requirements are met.

· Issue: Can the court only look to independent evidence, or may it also look to the statement itself to determine admissibility of co-conspirator’s statement?

· Holding: Court may look to the statement itself as part of the foundation of its admissibility, as long as that statement isn’t the whole of it.

· Three elements of admission under 801(d)(2)(E):

(1) statement must be by a co-conspirator
(2) during the course of the conspiracy (temporal requirement)

(3) in furtherance of the conspiracy

· Utility of conspiracy.

a. Criminal conspiracy is an immensely powerful charge, most often used in the federal system. It allows prosecutors to use statements of one co-conspirator against another once certain hurdles are met. Not only can people’s statements be used against them, but also conduct of a co-conspirator in furtherance of the objectives of the conspiracy is attributable to other members of the conspiracy vicariously.

b. It’s also available to civil litigants who wants to use D1’s statement against D2 in a civil antitrust conspiracy case, or a case where he argues that the defendants conspired to violate his intellectual property rights.

· Three important things in Bourjaily:

(1) preponderance of the evidence standard

(2) fact-finding responsibility divided

(3) co-conspirator’s statement can be part of the evidence used to prove that the declarant was a co-conspirator, that the statement was made in the course of and in furtherance of the conspiracy. It can be part of the foundation, but not the whole picture.

· Determination under 104(a). Judge acts as a fact-finder – it is a mini-trial that the jury never hears about, with the judge using a preponderance of the evidence standard.

a. If the judge finds that the 104(a) standard is satisfied, the jury will hear all the evidence. The jury can use all the evidence before it against either of the D’s. We have here as well as we saw with 801(d)(2)(B), the bootstrapping problem and the coincidence problem, where judge and juries are making the same opinions about facts for different purposes.

· Circularity problem. The majority notes that the judge can use the statement at issue in deciding whether the prerequisites to admission have been satisfied, as long as that statement isn’t the whole of it. This is shown in the last sentence of 801(d)(2), which says that for each of the subsections “the contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority.”

a. Pre-FRE practice. In contrast, the pre-FRE practice was that the judge could not consider the evidence at issue.

· Process of presentation of evidence. Often the prosecutor argues that evidence is offered subject to connection, and later evidence will establish the connection. The prosecutor has to be right, or else he will have wasted the court’s time and may force a mistrial. Even if he doesn’t force a mistrial, he’s created an appellate issue.

a. Prosecutors are by and large not required to do the connecting up in advance. In a perfectly logical system we would ask them to put in all the evidence before offering the statement. But we don’t always do that. First, some witnesses might not be available earlier. Second, tactically you may not want to present the evidence that way – you may want to keep your bombshell witness last.

· Blackmun’s dissent. Blackmun says that this monster is already scary enough – we shouldn’t make it easier to invoke. Unfortunately for Blackmun, the rule was on the side of the majority. The rule allows them to admit the statement if it was made during the course of the conspiracy and to advance the objectives.

16. Problem 4-H – Drugs Across the Border.

· Facts: Three people are on their way to Colombia to pick up cocaine that they plan to sell in the US. You have a conversation at the airport in which Connie, Carol and Bud talk about the purpose of their trip. You have Arlen’s conversation with an undercover agent named Don in which he is trying to arrange a buyer. Following her arrest, you have Carol saying to the DEA agent that Bud went down to Colombia.

· Conversation at the airport. Not in furtherance of the conspiracy – nothing about the conversation advances the objectives. Therefore it’s less trustworthy. Courts call it “idle chatter.”
· Statement of Arlen to Don. Admissible.

(1) It is during the course of the conspiracy.

(2) It furthers the objective of the conspiracy because he is trying to arrange a buyer.

(3) Problem of whether Bud and Arlen are co-conspirators. There we have to use the leeway of the Bourjaily case – the judge has to make a finding that it is true by a preponderance of the evidence that they conspired to deal cocaine under 104(a). The judge can consider the statement itself, along with other evidence, to make the judgment that they are in furtherance of a conspiracy. The other evidence he can look at is the fact that Bud is on the plane, that Arlen goes to see Bud, and the meeting Monday in which he is going to consummate the sale to Don.

· Statement to the DEA agent. Not in the course of the conspiracy – she’s arrested. The conspiracy is deemed to end, as far as that person’s participation in the conspiracy goes, when that individual is arrested. At that point she may be trying to curry favor with the authorities, so we trust the statement much less.

17. SG12. Sex discrimination against company whose personnel director is Garrity. Comment by Garrity overheard in elevator stating that there are two many women in the industry. You want to use Garrity’s statement against company.

a. Two problems under 801(d)(2)(C) – Person authorized by party.

(1) It is made in a private capacity rather than a business capacity. He’s not making a statement for the company.

(2) Category problem. We aren’t using the statement for its truth – rather, we disagree with it. The evidentiary value is that if this is what this guy thinks and he’s the personnel director, we can draw certain inferences about his behavior in that role. We’re revealing his attitude, and from that attitude we ask the jury to infer that he acted based on it in a way that discriminates in violation of law. He is saying that this is his state of mind, and we are offering the statement to say that it is true that this is his state of mind. If the statement says “I believe x” and we’re offering the statement to say that the declarant believes x, we are offering it for its truth. There is an exception dealing with that – 803(3). Just because an agent is making a statement, don’t automatically go to 801(d)(2) – there may be an entirely different evidentiary hypothesis.

b. Declarant’s state of mind. Can utilize it as non-hearsay, or under 803(3). Practically, it doesn’t make a difference which route we take.

C. Unrestricted Exceptions

1. FRE 803(1) – (3).

· Historical category of res gestae. These can analytically be grouped together because at common law they were called the res gestae exception.

· 803(1). Present sense impression. “A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.” It must be made while perceiving it.

a. Hearsay policies. Because it is made while perceiving it, the danger of memory loss is virtually nil. The danger of veracity is also reduced because it’s described while perceiving or immediately thereafter. The danger of misperception, however, still exists.

2. Nuttall v. Reading Co. (3rd Cir. 1956). FRE 803(1) – present sense impression.

· Facts: Nuttall felt pressured by his boss. The boss is dead. Thus, all we have is his conversation with his boss, which his wife heard. Nuttall’s lawyer wants the jury to infer from Nuttall’s end of the conversation and his statement immediately afterward that the boss told him to come in.

· Holding: It can be admitted because, in the language of 803(1), it describes an event while it is going on or immediately thereafter. There is a present sense impression buried in the chain of inferences.

a. Houston Oxygen v. Davis (Texas 1942). In this case, the declarant says, “We would find them somewhere on the road wrecked if they kept that rate of speed up.” Present sense impression, saying that they’re speeding.

3. 803(2) – Excited Utterance.

· Elements:

(1) startling event or condition.

(2) made while declarant under stress or excitement caused by event or condition
· Hearsay policies. The fact of stress or excitement reduces the risk of prevarication. When the veracity concern is mitigated, the rules are particularly willing to create an exception.

a. May increase risk of inaccuracy due to the excitement. However, that is a question of weight to be argued before the jury.

4. United States v. Iron Shell (8th Cir. 1980).

· Facts: Everyone agrees that Iron Shell assaulted Lucy. The issue is whether he intended to commit rape. If he did, there will be a greater penalty. The government wants to introduce what Lucy told Officer Marshall, who came to the scene about an hour and 15 minutes after the incident.

· Holding: Evidence is admitted.

(1) Still excited: She can still be in an excited state an hour and 15 minutes later. This event could cause the kind of stress that gives us confidence in the statement offered under that stress.

(2) Coaxing not excessive: Even though some coaxing was necessary, the question was simply, “Tell me what happened.” There was no long series of questions.

· Period of time. It usually won’t be days later, because stress subsides. Adults generally will be in stress for a shorter period than children. However, the courts make no iron-clad limits.

a. United States v. Napier (9th Cir.). Allowing statement made when victim saw picture of the kidnapper seven weeks after incident and announced, “He killed me, he killed me!”

5. 803(3) – then existing mental, emotional or physical condition. “A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.”

· Example of application. If Gillers says, “Jim is a spendthrift” then we can offer the statement to prove Gillers’ belief, not to prove that Jim is a spendthrift. If he says, “I remember when I climbed the Grand Tetons” we can use it to prove that he has a memory of climbing them, not to prove it is true that he climbed them.

· Intention can be a material fact. In a criminal case, the intention of the accused is a material fact due to the mens rea element. Sometimes mental state of the victim is a material fact. For example, an element of extortion is that the victim was put in fear. Finally, sometimes state of mind is not a material fact but a fact that can help circumstantially prove material facts. If I’m charged with assaulting Jones, proof that I once said, “I hate Jones” can help circumstantially prove assault.

a. Example of circumstantial proof. If James is charged with stealing his father’s jewelry collection and his defense is that it’s a gift, and months before that his father said, “I think James is a drug addict” we may want to introduce it. It may circumstantially demonstrate that a father would not give his expensive jewelry collection to a son who he thinks is a drug addict.

b. Change of wording. What if the father hadn’t said, “I think my son is a drug addict”? What if he said, “My son is a drug addict”? It is purely semantic. First, we could say that when someone says x is a fact, they’re really saying they think x is a fact, and thus we should proceed through 803(3). Second, we could do it the way we did it in Betts (state of mind of the speaker). It would come out the same way.

· Personal injury cases. In personal injury cases, statements about pain may be permissible to prove pain. The risk of misperception and memory loss are nil. There may be problems with veracity, but we’ve covered two of the hearsay problems, and the declarant is the best source of the information. FRE 803(3) would allow it.

· Then existing emotional conditions. Pain and suffering are important to many cases.

· Can prove motive. The fact that I think Jim cheated me out of money is not needed to prove assault. However, it is a circumstantial fact that helps the prosecutor establish the credibility of her case.

· May contain backward-looking statement not admissible for its truth. The state of mind exception cannot be used to prove the truth of the matter asserted. If I say, “I hate Judy because she cheated me” you can use it to prove that I hate Judy because I believe she cheated me, but you can’t use it to prove that Judy did cheat me. Sometimes we can redact the inadmissible part. But even when we can (for example, in the extortion hypo), there’s a risk that the jury will say, “Gee, something must have happened for him to be afraid of D.”

a. Limiting instructions. The judge in the instance where state of mind should not be used for inadmissible purposes, or the graver instance where the statement can’t be redacted, will give limiting instructions to the jury. The judge does have FRE 403 balancing power and may exclude the statement under that test, although in the extortion case the judge rarely will because the prosecution must show victim’s fear, and victim’s statement is usually the only way they can establish that state of mind. The challenge for the courts is figuring out a way to minimize the harm while allowing the lawyer to present his case.

6. Problem 4-J. Prosecutor wants to introduce Quade’s statement that Neff threatened to kill him.

· Admissible if charge is extortion. If the charge against Neff is extortion, Quade’s statement is the expression of his fear. But it also says, “Neff threatened to kill me.” Can we tell the jury that they can only consider it on the issue of fear? We give this kind of limiting instruction all the time. The prosecutor may have to use other evidence to prove that the fear was caused by Neff’s conduct.

· Inadmissible if charge is murder. If Neff were charged with murder of Quade, then this statement is inadmissible – Quade’s state of mind is irrelevant to the crime charged.

a. There may be some instance where it is admissible as rebuttal evidence.

(1) Self-defense example. Neff’s may argue self-defense – he took a swing at me. Now the prosecutor might use this statement to show Quade’s state of mind. If Quade believed that Neff was out to kill him, Quade wouldn’t take a swing at him but would rather steer clear of him. From his fear, he’d never engage in that conduct.

(2) Hunting example. More dramatically, Quade is killed by a shotgun blast and Neff said it was an accident, they were on a hunting trip together. The prosecutor wants to use that statement to prove that Quade would not go on a hunting trip with Neff.

7. Problem 4-I, Excited Utterance Exception. 

· Problem. A man comes home from his job and tells his wife that he felt a sudden pain when lifting something for work. She takes him to a doctor, the doctor prescribes medication, he goes home and dies. The widow wishes to collect from worker’s compensation. The issue of consequence is whether he was injured on the job, because that is necessary to get worker’s comp. She wants to introduce his statement to prove that he was injured on the job. She would try to get it admitted by arguing that the statement was uttered under the excitement of the injury, describing the injury.

· Bootstrapping problem. The problem is that the evidence of the excitement is offered also through the excited utterance. Thus we have a bootstrapping problem. The statement is necessary to create the foundation for its own admission. It seems admissible though:

a. Judge not bound by rules of evidence in admitting it. The judge is gatekeeper under 104(a) and is not bound by the rules of evidence in making the determination of the admissibility of this evidence.

b. Corroborating evidence. There is corroborating evidence:

(1) Coming home in the middle of the day. The husband cam home in the middle of the day, which he had never done before.

(2) Doctor confirms that medical condition.

(3) Evidence of existing physical condition. Under 803(3) we have evidence of existing physical condition: “I am in pain.”

8. Shepard v. United States (Supreme Court 1933).

· Facts: Dr. Shepard is charged with poisoning his wife. She made a statement to the nurse before she died, “Dr. Shepard has poisoned me.” The trial judge admitted it as a dying declaration. The prosecution on appeal argued it is admissible not as a dying declaration, but as state of mind. However, under dying declaration, it can come in as substantive evidence. Under state of mind, it can only come in to prove state of mind. The government says the statement matters because the defense argued to the jury that it was suicide. This statement is inconsistent with suicide.

· Holding. Reversible error to admit the evidence. It wasn’t a dying declaration, and there are three reasons the Court rejects the argument that it was admissible as state of mind:

a. No limiting instruction. It was given as a dying declaration and they could consider it substantively.

b. Distrust of juries. Cardozo says, “Discrimination so subtle is a feat beyond the compass of ordinary minds. The reverberating clang of those accusatory words would drown all weaker sounds.” In effect he says that limiting instructions have weak value. However, this is not widely accepted today.

c. Was admitted to prove the truth of what it asserts. Cardozo says, “The testimony now questioned faced backward and not forward.” That is exactly what we do not allow currently under 803(3).

9. SG13. Tony says he loves Maria.

· It is admissible to prove that he loves Maria at the time.

· “I was in love with Maria last year.” That is inadmissible because it’s backward-looking – he is talking about his feeling back then.

· What if it is offered to prove that he loved her a week earlier or a week later? Without violating 803(3), that you can’t use it to prove a thing remembered, you can admit it as circumstantial evidence that he loved her a week earlier or later. The hearsay rule isn’t implicated here – we are drawing an inference between him loving her Thursday to loving her Saturday. We can argue that it’s reasonable to infer from Tony’s profession of love on Friday that he loved Maria a week earlier and his love continued for another week. We admitted the statement only to prove that he loved her that day.

· “I don’t love you anymore.” Inadmissible to prove that he previously loved her because it’s backward looking. Divide it up into two parts. The first part is that he doesn’t love her now. The second part states that he once loved her. Absent another exception, the statement that he once loved her doesn’t fall within 803(3).

10. Mutual Life Insurance Co. v. Hillmon (Supreme Court 1892).

· Facts: Battle over life insurance policy. The insurance company thinks that the body isn’t Hillmon’s, but is the body of Walters. Walters wrote various letters to his fiancée. In one of the letters he says that he’s leaving Wichita for Colorado. The insurance company’s theory is that Walters was killed and the body was presented as Hillmon’s in order to collect insurance. The insurance company wants to prove that Walters was at the campsite. In order to prove that Walters was there, it wants to introduce these letters.

· Way they use it. Two-step process. When somebody says that they intend to do something, it can be used as proof that they did do it. The memory and perception problems are nil – we know our intentions when we have them. The uses:

a. Used for its truth. The jury can consider it for its truth – it is true that Walters intended to go with Hillmon to Colorado.

b. We can circumstantially infer that he did what he intended. Sometimes it will be enough to draw that inference – sometimes it will just be a link in a chain.

· The Hillmon problem. Sometimes, as in Hillmon, the intention of two people is relevant.

a. People v. Alcalde (California 1944). In Alcalde, the victim is murdered and attention is focused on Frank, her boyfriend. The prosecutor wants to introduce evidence that she intended to have dinner with Frank that night to prove that she was with Frank that night. But there’s no evidence that Frank intended to have dinner with her. If she intended to have dinner with Frank that night, there was probably an earlier arrangement and she is remembering that earlier arrangement. But if that’s what we’re doing, don’t we have a backward-looking statement that the speaker doesn’t mention, but is necessary for the inference that Frank appeared?

b. Statements where you need a prior arrangement. Aren’t you asking the jury to infer that the three of them got together, decided to go out to Colorado and start a sheep ranch? If I say that I intend to go to Balducci after class and buy some chocolate cookies, I don’t need a prior arrangement with Balducci. In this case we presume, though, that there is a prior arrangement.

c. Problem is address in Pheaster, below.

11. United States Pheaster (9th Cir. 1979).

· Facts: Larry tells his girlfriend and another friend that he wants to go to the parking lot to get a free pound of marijuana from Angelo. Larry doesn’t come back and is never found. Angelo is charged in federal court and the prosecutor wants to introduce Larry’s statement. How can we use Larry’s intention to show what Angelo did? It’s hearsay if offered to prove that Angelo told Larry to meet him. But now that statement comes in: “I’m meeting Angelo to get a free pound of grass [because last week he told me he would].” Judge Renfrew says this is problematic, but excluding it is against the weight of authority.

· Holding: Evidence admitted. Policy reasons to admit the information:

a. Sometimes it’s really needed. For example, often these are in homicide cases and the victim is dead.

b. Larry is acting on his memory. He’s doing something in reliance on the truth of what he remembers. Some argue that can give us greater confidence in the accuracy of the thing remembered.

· Division in the courts. There is division in the courts over whether decisions such as Pheaster are correct.

· Disagreement between two houses of Congress. The two houses of Congress and the drafters of the rule were of two minds. Everyone agreed that my statement that I intended to go to Philadelphia could be used to prove that I went to Philadelphia. But they were split on whether the statement that I wanted to do something with another person meant that the other person wanted to do that thing with me.
12. United States v. Annunziato (2d Cir. 1961).

· Facts: Annunziato is charged with taking bribes. He tells Harry the contractor that if he wants the job done, he has to give him some money. Harry is dead and Annunziato is on trial. Harry’s son testifies at trial that his dad said that Annunziato called and requested some money. We have other evidence that doesn’t present hearsay problems.

· Issue: Can Harry’s statement to Richard be used to prove that Annunziato made that call? It’s backward looking – used to prove something that happened in the past.

· Holding: Statement admitted. Although Shepard said backward-looking statements couldn’t come in, it’s all wrapped up here.

(1) It’s the immediate past.

(2) Future action closely related to the retrospective component: Harry was doing something right then based on the immediate past event. The future is so closely related by design to the past that we’re going to let it all in, and not draw a line between the two. Surely he is right.

· Pheaster is not as strong. Annunziato was a stronger case because the time compression is much closer.

· Distinction from Shepard: Here, the actor has conceived of a set of actions that he explains by a recent event that he describes. You don’t have that overarching connection in Shepard. She doesn’t say, “I’m taking the next train back to Bloomington because Dr. Shepard has poisoned me.”

13. 803(4), statements for purpose of medical diagnosis or treatment. There are two criteria for admission of statements for purpose of medical diagnosis:

(1) Subjective. Must be made for the purposes of medical diagnosis or treatment.

(2) Objective. Must be reasonably pertinent to diagnosis or treatment.

· No subject or object in statutory wording. This is appropriate. Some patients (i.e. infants) cannot talk, and others need to explain the symptoms to the physician on their behalf.

· This rule significantly expanded the common law.

14. Blake v. State (Supreme Court of Wyoming 1997).

· Issue: Whether identification of perpetrator of sexual abuse is reasonably pertinent to medical diagnosis and treatment.

· ACN: Ascription of fault not ordinarily within the contemplation of the exception – there is great potential for abuse. But the question with sexual abuse is: Should the physician know the identity of the abuser for purposes of treatment – psychological counseling, separation from the home?

· Holding: The Blake court says that the evidence is properly admitted as relevant to the diagnosis or treatment. Other courts have held this as well.

· Commentators. Some commentators think this is problematic. One might say we don’t feel terribly  troubled because the D could have called the witness. The answer to this is that it isn’t the D’s job to prove his own innocence, but rather it is the state’s burden to prove its case beyond a reasonable doubt. The state didn’t call the victim, probably because of the trauma of making her testify in front of her stepfather.

· Age of victim. What if this victim was an adult at the time of this trial? To what extent is this case driven by the age of the victim (which is not identified as one of the criteria in the rule)? The cases haven’t gone as far as to allow the exception in the case of adult victims. The exception is generally invoked in the case of child victims, usually younger than the child victim here.

· Rationale for the rule. People are careful in describing physical symptoms and other conditions to physicians because they want to be diagnosed and treated properly. There are not likely to be veracity problems because of motives in getting good advice, and there are not likely to be ambiguity problems because if you’re unclear the physician will question you to resolve the ambiguity. The exception becomes valuable when we’re talking about the past, especially because 803(3) and 803(1) won’t let us describe how we felt in the past. There is the memory problem, but because we’ve resolved some of the concerns we let the evidence in.

a. Some states. Some states, like NY, are troubled by the memory problem and allow statements of current symptoms but not past symptoms.

· Another way they opened up the rule. They allow statements to diagnostic physicians, not just treating physicians. One way you go to a diagnostic physician is as a prelude to treatment. Another way, though, is a prelude to testimony – you are getting the doctor as an expert witness. Don’t the motives get skewed at that point? The veracity risks are great there. The common law answer is that we don’t have that confidence. The federal drafters choose to make it broader. If you look at the legislative history of the ACN, you’ll see that. Lawyers and judges have some discomfort with that.

15. 803(5) Recorded Recollection. Courts abuse it, as the court in Ohio v. Scott did. Must distinguish between two concepts – present recollection revived and past recollection recorded. The first is the process by which you help a forgetful witness remember an event. Past recollection recorded is a recording of past recollections that is admitted for its truth.

· Most famous case in this area involved a man charged with interstate theft of property. He posed as a mover, took a family’s antiques and never appeared again with them. There were a lot of antiques, and the owners couldn’t remember them all. But one of the owners had made a list as they were being removed from the house. At trial, the owner couldn’t remember every item, but she had the list. She looked at it but still couldn’t remember. Thus, the prosecutor wanted to introduce the list for the truth of what it asserted. The court said that was fine, because it was a very trustworthy list. We have greater confidence in the accuracy of the list than her 3-year-old memory of the event.

a. VAMP concerns. Less memory and perception problems.

b. When the veracity concern is very high, even if the memory and perception problems are low, we may not allow it. However, you can read the case law at length and not find any effort to calibrate veracity concerns, with rare exceptions.

· Elements:

(1) Memorandum or record. Can include audio tape, for example.

(2) Insufficient recollection to enable witness to testify fully and accurately.

(3) Recorded when matter was fresh in the memory. Doesn’t necessarily have to be made contemporaneously. It could have been made years later.

(4) Reflects the knowledge correctly.

· Use of recorded recollection. May be read into evidence but not in itself received as an exhibit unless used by an adverse party.

a. Policy concern: Fairness in weighing evidence. If it’s an exhibit, the jury may have it in front of them when they’re deliberating. Normally, testimony cannot be brought into the jury room – they have to come out to hear the testimony again as well as the cross-examination.

16. Ohio v. Scott (Ohio Supreme Court 1972).

· Facts: Carol Tackett originally had given a statement to the police implicating her boyfriend and now she is creating an alibi for him. The prosecutor attempts to use 803(5).

· Analysis: It is clear that Tackett cannot testify fully – thus meeting the fully and accurately requirement. In her Q&A, she gives the other foundational requirements for use of the statement – her memory was better then than it is now, et cetera.

· Problems. There are two problems with this.

(1) Memory had to be entirely empty. At common law the memory of the witness had to be entirely empty – if the witness could testify partly but not fully, that was enough under the common law.

(2) Must try to revive memory first. Under the federal rule the protocol is first to try to revive the witness’s recollection. A lawyer who wished to use this would, at the very least, first have to show the statement to the witness. You have to make the proponent establish need, which was not done here. It probably could have been done easily.

17. 803(6) Business records.

· Every jurisdiction has this exception.

· Policy reasons:

(1) Business convenience. If everything recorded by a business had to be conducted to the jury by the person who witnessed the event, businesses would be enormously disadvantaged.

(2) Trustworthiness. Recording of event that happened in a business context is something we can trust because the person doing the recording is under a business duty to do it right, which gives us some confidence in its veracity. We have enough confidence in its accuracy to create the exception. The opponent can challenge the weight – i.e. can subpoena the person who made the record, to explore the possibility of an improper motive.

· Elements.

(1) Business record of acts in question.

· Expansive definition of “business,” including business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

(2) At or near the time of event. Deals with memory problems.

(3) Made by or from information of person with knowledge
(4) Kept in the course of regularly conducted business activity
(5) Both the custodian and other qualified witnesses are under business duty
(6) Unless clause. These are sufficient for admission, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. There is the potential for opportunistic behavior, which allows the judge to exclude the evidence for lack of trustworthiness – a determination usually granted to the jury.

· Laying the foundations for business records. Many big companies have people who come into court to testify as to the foundations of the business records. Judges generally dislike it if you make your adversary go through the steps of laying the foundation where you have no complaint.

· Document as witness. Think of the document as a witness repeating in court what the declarant said out of court. Then we have an internal statement, and may need another exception. If Bill is in the chain of command, we’re still within 803(6). If he isn’t, we need another exception.

· Favors parties that can create records. These are hearsay exceptions that decidedly favor litigants who are in a position to create the kinds of records they describe. Absent a business duty to get it right, a personal record does not carry as much credibility, regardless of what it means to you. That doesn’t mean we shouldn’t have them, but they do inherently favor a certain category of litigant.

18. Petrocelli v. Gallison (First Circuit 1982).

· Facts: Petrocelli’s lawyers discover two documents in which it is written that his nerve was severed. They want to admit this under the business records exception to prove that the nerve was severed. One of the reports was written by Dr. Swartz, who was not called. He probably would have testified, if called, that he was just repeating what was told to him – which makes the value of the business record virtually nil. The trial judge excluded the evidence because he had no confidence in the statement.

· Holding: No abuse of discretion by admitting parts of the hospital record because it fails the personal knowledge of the source requirement – the information could have come from Petrocelli or his wife.

· 803(4). Even if the internal statement isn’t Dr. Swartz’s opinion and can’t come in under 803(6), 803(4) allows statements for the purposes of medical diagnosis. Why not use that?

a. No value for Petrocellis. Petrocellis didn’t ask to use it because if the jury was told that the Petrocellis had told Swartz this, it would have almost no probative value. This can be compared to the great value the statement would have if the jury is asked to conclude that this was Swartz’s view.

19. SG1. The question is FRE 803(6) – business record. Witness Sally said an hour after seeing the vandal that the vandal had a grey beard.

· Can we use the exception to get in the statement for its truth value? No – the person who made the statement must himself be under a business duty. Sally is under no business duty.

· We can use the business records exception only to prove that it’s true that Sally said it – not to prove that what Sally said is true.

· Is 803(5) conceivably available? Conceivably.

20. SG2. She testifies at trial that the vandal is beardless. D wants to admit the prior inconsistent statement to exculpate himself.

· Impeachment value. We only need to show that it was made. We can utilize the business records exception simply to show that it was said.

· 801(d)(1)(C) – statement of identification can be used to attempt to admit the statement for its truth. It might work, it might not. It might work for the first problem also. However, it isn’t clear that 801(d)(1)(C) can be used to identify parts of a person (i.e. the beard). The language of the rule could certainly accommodate the argument that the statement is admissible under that rule.

· What about present sense impression – 803(1)? An hour later is generally too late. If it were a minute later, we could bring in Sally’s statement.

· 803(2) – excited utterance. If she were excited by the event, then they could use 803(2).

21. SG3. Abel went to Dr. Maltz after the fight and said that Baker punched me in the ear, but I started it. Baker wants to use that report to prove that he acted in self-defense. Can Baker use Dr. Maltz’s business record?

· Two levels of hearsay. We want to prove through this record that Abel said that. At the inner level, we want to prove that what Abel said is true. It is an admission, but we have to prove that it was said. Baker is trying to prove that Abel said it, not through a live witness, but through an out of court statement. We need an exception for the outer layer to prove that it is true that Baker said it.

· Doesn’t satisfy 803(4). The actual language he wrote down doesn’t satisfy 803(4). If a physician writes something in a record and we want admit it for its truth, the question is whether it is used for treatment. Attribution of fault is not related enough to treatment – Blake. So the statement other than “punched in ear” would be outside 803(4).

· Doesn’t satisfy 803(6). Because it isn’t in the ordinary course of a doctor’s business to identify fault, we can’t use 803(6) to prove that it was said.

· What if Dr. Maltz is called? It is just an admission against the party opponent. Then we don’t have the outer level of hearsay.

22. Norcon, Inc. v. Kotowski (Alaska 1999).

· Facts. Business record is a memo by Ford, who works for Purcell, which was working with Norcon on the cleanup. Kotowski is employed by Norcon. After allegations of misconduct against Posehn, Ford does an investigation and writes a memo, which is a business record. In the memo are statements by two employees who say that Posehn had a lot of females in his room and that he would do favors for his female crew in exchange for sexual activity. She wants to get the statements in for their truth. Is there an exception that will let us offer the statements of Stampley and Coyle for their truth?

· Holding: Not an error to admit the Ford memo, because Coyle and Stampley were agents speaking at a time that they were employed by Norcon. As supervisors and safety employees, alcohol use and sexual harassment are apparently matters which their jobs required them to report, especially in response to an employer-initiated investigation.

· Two potential methods of admission:

a. 801(d)(2). By the appeal, Norcon agrees that it is admissible under one of the 801(d)(2) vicarious exceptions. We don’t know whether these are speaking agents or speaking in the course of employment. We use 803(6) to prove that these employees said what the business record said they did, and 801(d)(2) to admit the inner level of hearsay.

b. 803(6). There is also the possibility that you could see the statements of the Norcon employees as part of the Ford business record. Even though Coyle and Stampley aren’t in the Purcell business, they are in the Norcon business, which is affiliated. It is an unusual use of 803(6) when there is more than one business involved. One advantage of treating it all as an 803(6) exception is that either side could offer it. Under 801(d)(2) only the opponent can admit the statement.

· Were the men performing normal duties when they spoke about the drinking and sexual behavior of Posehn? There are two factors that give us confidence in the statement:

(1) Regularity of the activity.

(2) Business duty. It may be the first day of your job, but we’re not going to have an exception to admitting reports of an employee on his first day. That issue comes up in Palmer. Generally a judge is going to be very lenient.

23. Palmer v. Hoffman (Supreme Court 1943).

· Facts: D railroad tried to introduce a report it made exculpating it from responsibility for the accident.

· Holding: The Supreme Court said that the business of a railroad is running trains, not investigating accidents. This report is dripping with credibility problems, so we won’t admit it under the business exceptions record.

a. Problem with decision. The problem is that it is in the business of businesses to investigate accidents. The Douglas opinion had the blanket effect, however, of saying that all accident reports by companies are inadmissible. Many people felt that this was going too far – it shouldn’t a rule of exclusion, but of discretionary exclusion.

b. Response to Palmer. The FRE and cases that follow Palmer don’t exclude them all just because this one was suspect. They explore the facts and trustworthiness of the report. Its exclusion should turn on the fact that it was not trustworthy, not on the fact that all accident reports are not trustworthy.

24. 803(8) Public Records.

· Expansion of common law. There was a lot of controversy surrounding 803(8) because of its potential dilution of confrontation clause rights, as Oates tells us.

· Text: “Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth

(A) the activities of the office or agency, or
(B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or
(C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.”

· Lack of trustworthiness. There is some controversy as to whether it applies to the entire rule or only to (C). It most likely applies to the entire rule because it would be strange to say that the judge has this discretion for (C) but not for (A) and (B).

25. Baker v. Elcona Homes Corp. (6th Cir. 1978).

· Facts: Auto accident. The Valiant would have had to stop for at least 4 seconds before it had a green light. Sgt. Hendrickson was on the scene 6 minutes later and wrote a report concluding that the Valiant went through the red light. The truck driver couldn’t say what color the light was, because the sun was in his eyes. But he could say that he saw the Valiant come down the side route, and it didn’t stop. Hendrickson was called, but the lawyer for Elcona Homes didn’t ask his opinion. After Hendrickson got off the stand, the lawyer offered his report concluding that the Valiant was at fault.

· Trial tactics. Most likely, the lawyer knew that 803(8) would allow him to use the report for its truth, including the officer’s conclusion. Tactically, he may have thought it preferable to introduce the report after the sergeant was gone so the other side couldn’t cross-examine him. Also, it may be that the plaintiff’s attorney didn’t foresee invocation of the exception so didn’t ask about it when Hendrickson was on the stand.

· Operation of the rule. The court quickly disposes of the (B) issue – Hendrickson’s job is to investigate accidents. The problem from the P’s point of view is that he said the truck had the right of way. We turn to (C) and the phrase “factual findings.” One might say that this isn’t a factual finding, but an opinion based on inferences from factual findings. A narrow interpretation would exclude Hendrickson’s conclusion. But the court rejects a narrow interpretation. The Supreme Court also later opts for a broad interpretation of “factual findings,” subject to the trustworthiness criteria.

· ACN.  It identifies the considerations that can be used to exclude the evidence on trustworthiness grounds. These are advisory, they don’t all have to be present:

a. Timeliness. Is there a memory problem?

b. Skill of the official.

c. Whether hearing was held, and level at which it was conducted.

d. Motivational problems. Did the author of the report have an ax to grind?

· Holding: The court, using those criteria, determines that Hendrickson’s findings are trustworthy.

· Issue of Slabach’s statement. The report also includes what Slabach said.

a. Use of statement in forming Hendrickson’s conclusion. Hendrickson can used what Slabach says to him to reach a conclusion. It’s up to the opposing lawyer to argue against Hendrickson’s conclusion on the ground that Slabach is the primary informant and can’t be trusted.

b. Does the report get Slabach’s statement in for its truth? There is no hearsay exception for internal statements that are not otherwise admissible – anyone else’s statement in the report, if offered for its truth, needs an independent hearsay exception. The court says that here there was one – the prior consistent statement exception, 801(d)(1)(B).

26. Johnson v. Lutz (NY 1930).

· Facts: Driver offers a business record to prove not only that the pedestrian said what the report says he did, but that what the pedestrian said is true.

· Holding: Statement not admissible for its truth. It can only be used to prove what the officer himself experienced. A third party’s statement can’t fall within the public or business records exception – you need another exception for that inner statement.

27. United States v. Oates (2d Cir. 1977).

· Facts: Government called another chemist in the same office as Weinberg, who couldn’t make it. She testified that the substance was heroin, using Weinberg’s lab report and notes. Defense objects that Harrington could not be a vehicle for Weinberg’s notes because he is here to cross-examine Weinberg.

· Holding: The court says that under FRE803(8) the chemist’s report and worksheet could not satisfy the requirements of the “public records and reports” exception.

a. 803(8)(B) excludes matters observed by other law enforcement personnel.

b. 803(8)(C) allows such evidence in proceedings against the Government in criminal cases, but not against the accused. Judge Waterman, going through an extensive legislative history, embraces the view that Congress intended to prevent use of the rule to allow the government to present trial by affidavit.

c. No exceptions can be used if 803(8) doesn’t fit. The government tries to admit it under 803(6), which doesn’t have the same exclusionary language. Textually, the government is right. Waterman argues that the legislative history makes clear that if 803(8) is not available because of these policy considerations for protecting an accused, you can’t admit it under a different rule. It makes sense, but it goes too far insofar as Waterman says that no other exception is available if you can’t use 803(8). Other courts, in fact, have allowed public documents to come in under, for example, 803(5) – past recollection recorded. The reason for this is that Weinberg may fill out hundreds of reports a year and not specifically remember the one at issue, so we use 803(5) to let him testify fully and accurately. If Waterman is right, then we couldn’t use 803(5). There have also been uses of 803(10) as an alternative to 803(8) – using absence of a fact as proof of its non-existence. In United States v. Yakobov, the Second Circuit admits evidence under 803(10) as an alternative to 803(8).

· Rationale. When we move from private businesses to public officers, and if we imagine a criminal prosecution, we hold out the specter of serious confrontation clause problems. It’s clear that if Congress did not carve out these exceptions, the courts would have done so in large measure through the confrontation clause, but it isn’t clear that they would have done it categorically. The confrontation clause is more malleable and can tolerate marginal exceptions.

· Text of the rule. (B): “excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel.” If you read that literally, it can’t be offered into evidence by anybody in a criminal case – accused or government. However, the confrontation clause only protects the accused, not the government. Paradoxically, that’s just what (C) does. Hendrickson’s report can be offered by the accused against the government, but not by the government against the accused.

a. Another discrepancy. (B) talks about “other law enforcement personnel” and (C) talks about “pursuant to authority granted by law.” Judge Waterman in Oates proposes to interpret them more or less equally. But the latter phrase can anticipate a report done by someone who is not a police officer or other law enforcement personnel. The courts have glossed these rules to make sense of them.

· Application of exclusions. The question arises why we apply these exclusions to Weinberg at all. He is working in a lab every day testing alleged contraband. Why would we distrust this document? The Supreme Court might say, in the absence of the statutory wording, that it would not foreclose introduction of Weinberg’s evidence.

28. United States v. Orozco (9th Cir. 1979).

· Facts: Border agents punch in license plate numbers as they pass. Orozco is accused of smuggling. His alibi is that he was in Los Angeles. They look at the border agents’ numbers and find that Orozco crossed the border a number of times on the night in question. But the agent punching in the numbers is a law enforcement officer under 803(8)(B). Is the evidence admissible?

· Holding: Evidence admitted. The rule is concerned about officers who are out to get their man, where we fear improper motive. But if they’re just mechanically punching in numbers, that concern is greatly reduced, if not eliminated.

a. Weinberg. You might also argue that Weinberg is not in that category, but it’s weaker. For the agent in Orozco, for 99.9% of the cars there is never a case. For Weinberg, however, he knows that there already is a case when he’s examining the substances.

· Various approaches. One approach is that Congress wrote the statute, so we’ll enforce it as they wrote it. Another is to say that Congress wrote the statute but they didn’t see these variations, and thus examine the underlying policies. Then we get into a difficult definitional game. What about a private chemist who contracts to work for the government? Do you say that he is law enforcement personnel? Maybe you do – looking at the policy reasons, if the chemist does this long enough, he may come to identify with the goals of the government.

29. SG4. In connection with a yearly tax assessment of income producing property, McGeorge, the tax assessor, visits Oliver Greenfield’s Hat Manufacturing Company. Greenfield tells McGeorge that a machine is worth $27,000. McGeorge accepts the figure and puts it in his official report. Subsequently, Greenfield’s factory has a fire and the machine is destroyed. Greenfield submits an insurance claim in which he states that the machine has a value of $44,000. A few months later, Greenfield is indicted for insurance fraud. The prosecutor wishes to place in evidence McGeorge’s official tax assessment form, indicating that this sum was “based on statement by Greenfield.” Is it admissible under the Federal Rules? What if McGeorge’s assessment says only: “Machine worth $27,000: own investigation and comparison”?

· The matter is Greenfield’s statement – the assessor just wrote down what he heard. You’re offering it against the accused to prove he said it. The question is simply whether we can do that under (B). (B) says we can not do it if McGeorge is law enforcement personnel. Is he? There is no ready answer. You have to go back to the underlying policies. If you are looking to confrontation clause values, you want to preserve the accused’s right to challenge the declarant in court. On the other hand we might say that the tax assessor doesn’t enforce the law – he just says what he heard and writes it down. You can go either way.

· Two alternative routes to admissibility:

a. 803(8). 803(8) lets us use the report to prove that it is true that Greenfield said this. Then we admit Greenfield’s statement as an admission. When Greenfield said that it was worth $27,000, it was in his interest to say that. But the admission doesn’t have to be against the party’s interest.

b. 803(1). We also could use 803(1) – present sense impression; he wrote it down as he heard it. After that, we use the statement as an admission to get it in.

30. 803(18) Learned Treatises.

· Common law. At common law, a learned treatise could generally only be used to undermine the credibility of the other side’s expert witness. If the author of the treatise said something inconsistent with the other side’s expert, if you can establish the treatise as authoritative then you can reveal that the treatise is inconsistent with the expert’s opinion. However, it could not be admitted for its truth.

· New rule. The new rule is a hearsay exception, so it can be used for its truth. You need to have an expert on the stand, in either direct or cross-examination. The authoritativeness of the treatise can be established by any expert witness or by the court. Oftentimes the opponent will refuse to recognize the treatise as authoritative – thus you may need to rely on the court.

· Direct case. It’s not only in cross-examination that you can use this treatise, but you can use it as part of your direct case. You can bolster your expert’s testimony by showing that an authoritative treatise agrees. It cannot be taken into the jury room, but is read to the jury. Nonetheless, it can be quite useful – especially in cases against professionals where it is difficult to find another professional to testify against D.

D. Exceptions – Declarant Unavailable

1. 804(a) Definition of unavailability. Must show that declarant is unavailable under 804(a)(1) – (5). Five categories of unavailability:

(1) Declarant claims privilege and thus cannot be questioned on subject matter of statement. If it is a privilege against self-incrimination, the Government can make that witness available by granting immunity. On the other hand, the Government can choose to not grant immunity if they want the witness to be unavailable. Courts are very hands-off with that, generally allowing the Government to take the approach it wishes.

(2) Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so.

(3) Testifies to a lack of memory of the subject matter of the declarant’s statement.

· DiCaro (7th Cir. 1985) illustrates a paradox created by FRE801(d)(1)(A) and 804(a)(3). A witness’s grand jury testimony may be admissible under 801(d)(1)(A), requiring the declarant to be “subject to cross-examination concerning [his prior] statement,” while simultaneously being unavailable under 804(a)(3). This is because a person may remember making his statement well enough to be cross-examinable about it, thus satisfying FRE801(d)(1), even though he has forgotten the underlying events. Yet the same person is “unavailable” under 804(a)(3) because he has forgotten the events.
(4) Declarant is unable to be present or to testify at the hearing because of death or physical or mental illness/infirmity.

(5) Absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.

· For example, you’re out of the subpoena power of the court and they can’t get you to come voluntarily.

· Must work to get the declarant into court.

· The proponent, if unable to bring the declarant into court, should at least make an effort to get the declarant’s testimony as an alternative to those exceptions to (b)(4).

· The duty to get the testimony in the form of a deposition does not exist for (b)(1), the provision that provides for the introduction of prior testimony. If you’re using (b)(1), you already have prior testimony. For (b)(3) or (4) you don’t have prior testimony. A judge will be sensitive to costs involved.

2. Barber v. Page (Supreme Court 1968).

· Facts. Barber is on trial in an Oklahoma state court. Preliminary hearing. Barber and Woods are defended by Parks. Woods drops right against self-incrimination and Parks stops defending him, did not cross-examine Woods after Woods incriminated Barber. Parks did not cross-examination Woods because as a former client, Parks could not properly cross-examination him. Government offers former testimony by Woods for use against Barber.

· Holding. Former testimony not allowed because Oklahoma did not try to procure Woods as a witness. Thus he cannot said to be absent.

a. It doesn’t matter whether Barber’s lawyer had cross-examined Woods, even if he had a very thorough and aggressive cross-examination. There are compacts, and such requests are routinely offered. Oklahoma had an obligation under the confrontation clause, before it could use this hearsay exception, to attempt to bring Woods in. The Court is confident this would have succeeded.

· Former testimony is the only exception. Does that mean, now that we’ve constitutionalized the hearsay rules, that no exception can be used against the accused unless the government has made an effort to get the declarant in court? Is it only this exception, or does Barber v. Page apply to other hearsay exceptions as well? This is the only exception so far that the Court holds to require a prior demonstration of unavailability of declarant. It has said that excited utterances, medical statements, co-conspirator statements, can all be used without efforts. Some states don’t require showing of unavailability before a statement against interest can be used, even without a showing of declarant’s unavailability.

3. Problem 4M “The Government Let Her Go.”
· Facts. Two people coming in from Peru. Contraband discovered. The Government takes Shell’s deposition, and she implicates Masters. Government gives her a ticket back to Australia and a passport. Masters objects to the use of the deposition transcript against him at trial even though he had a chance to cross-examine Shell at her deposition. (Might have been tactical: Maybe the lawyer didn’t want to give away the trial questions now, or else wanted to challenge inclusion of her statements and thought he’d have a greater chance if he didn’t cross-examine.)

· 804(b)(1). The theory is that you might not have a chance to cross-examine at trial, but the prior opportunity substitutes for the current opportunity. As between conducting the examination now in court and introducing the former testimony via transcript, we have a preference for the former.

· Double hearsay problem. Transcript presents a double hearsay problem. The record itself is the business or public record of the court reporter. Outer, what the court reporter said the witnesses said, is covered by 803(8) – public record. There are also various federal statutes that admit official transcripts of proceedings. Inner: 804(b)(1).

· Did the government procure her absence? They say that the government made her unavailable, so shouldn’t be able to take advantage of the unavailability that the government itself procured. The D says they could have detained her as a material witness, made it harder for her to leave, supported her outside the prison prior to trial, made a stronger effort to bring her back from Australia. She was the only witness.
· Holding: First Circuit agreed that government should have done more to try to obtain her presence. There were intermediate steps that the government could have taken. The court didn’t trust the government’s motives.
4. Former Testimony Exception 804(b)(1).

· Text: “Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.”

· You had a chance before. It’s preferable that you be able to cross-examine before the jury but that’s not possible. As between nothing and the transcript, the court will choose presentation of the transcript.

· Congress made two changes from the common law.

a. No surrogates allowed in criminal cases. For criminal cases, surrogates not allowed for admission of the transcript.

b. Surrogates allowed in civil cases. For civil cases, it allows the use of a former statement against a party that did not have the opportunity to cross-examine at the prior proceeding personally, but did so through a “predecessor in interest.” If a person other than you had the opportunity and motive at the prior proceeding, and that person is a predecessor in interest, it is admissible against you. It doesn’t define predecessor in interest, so we get a case like Lloyd that is surely wrong from a legislative history point of view.

5. Lloyd v. American Export Lines, Inc. (Third Circuit 1978).

· Facts: The issue is who was the aggressor between Alvarez and Lloyd. American Export Lines wants to introduce evidence from a previous hearing in which Lloyd testified and Alvarez did not have the opportunity to cross-examine. At that hearing, Lloyd said that Alvarez started the fight. Alvarez argues that he had no opportunity to cross-examine Lloyd.

· Holding: Evidence admitted. Alvarez didn’t cross-examine Lloyd, but the United States did. The lawyer for the Coast Guard was seeking to prove that Alvarez started the fight, so the court views him as a predecessor in interest.

a. Philosophical argument. In a political theory sense, we are all part of the government. Therefore the Government and thus you had the opportunity to cross-examine Lloyd on this issue. Although the Government had a similar motive, Congress said that a similar interest wasn’t enough.

· Judge Stern’s concurring opinion.

a. Disagreement with majority.

(1) He points out that they are wrong in regard to the legislative history.

(2) Not predecessor in interest. He also points out that the Coast Guard lawyer is trying to get out the truth – he isn’t necessarily an advocate for Alvarez. The motives for the two lawyers are quite different. Stern says that predecessors in interest should be understood as referring to the common law conception of privity. The prosecutor doesn’t have the same motive as Alvarez’s lawyer.

b. Reason for concurring. Judge Stern concurs on another point, the “catchall” exception, FRE 807. Congress said that there were things it couldn’t anticipate – statements just as trustworthy as current exceptions. The catchall says to the courts that with proper notice, if a statement that doesn’t fit within any of these exceptions has the same indicia of trustworthiness, the court can admit it.

· Judges want to use the testimony. Judges want to be able to use that testimony. The glosses are many, trying to avoid a narrow interpretation of the phrase so testimony can come in.

· Reads “predecessor in interest” out of the rule. Lloyd reads “predecessor in interest” out of the rule. It says that the government has the same motive and interest as Alvarez. This is just a figleaf. But the fact is that judges are inclined to read the phrase “predecessor in interest” as having as few teeth as possible.

· Minority view. Not every court would decide as Lloyd did – most courts probably would not.

6. FRE 807. To be admitted under this hearsay exception, the declaration must be:

(A) offered as evidence of a material fact
(B) more probative than other evidence that could be offered on the point

(C) interests of justice best served

· There is also a notice requirement
· Difficult to admit evidence via the catchall. If it is easily used, all the definitions in the other exceptions would become less important.

7. Travelers Fire Insurance Co. v. Wright (Oklahoma 1958).

· Facts: Insurance company calls two witnesses who plead the Fifth and refuse to testify. Now their testimony is offered against both JB and JC in the civil case.

· Issue: Is it admissible?

· Holding: Yes, it is admissible against JB. He personally had the opportunity to cross-examine both witnesses. JC didn’t have the opportunity to cross-examine, but he and JB were co-owners. The two parties having privity makes the testimony admissible against JC.

8. Hypo. Accident, Ann’s action against Blue Lines. Carl testifies for Blue Lines, says the other vehicle was at fault. Bart now sues Blue Lines, and Carl is unavailable. Blue Lines wants to use Carl’s testimony against Bart.

· Inadmissible. They had no link – they were just passengers on a bus. Bart had no opportunity to cross-examine Carl, and the federal rules won’t shackle him with Ann’s cross-examination. He is entitled to his day in court, and the fact that another passenger had that opportunity isn’t good enough. A is not the predecessor in interest of B.

9. Note 4. Doug sues Emville industries. Dr. Gregory testifies. Now Eric sues Emville and Franklin Insulation. Can he offer the testimony by Dr. Gregory? Even if Emville had called Dr. G in the first interest, the rule doesn’t say that your prior opportunity had to come in cross-examination. If unfavorable facts come in cross-examination, they have the opportunity to use redirect. Thus, it can be admitted against Emville. But Franklin had no opportunity for cross-examination, and if you use Judge Stern’s definition, Emville is certainly not a predecessor in interest.

· Actual case. This is based on an actual case, where the court allowed the testimony, adopting a very lax definition of predecessor in interest. Judges want to allow it – they don’t want to lose valuable testimony. The inability of the rules to define what limits they want to impose has given the courts opportunity to collapse the term “predecessor in interest” into motive and opportunity as though they are synonymous, which they aren’t.

· Shouldn’t be admissible. In a fair reading of the rule, you shouldn’t be able to call E the predecessor in interest of F. We’d have to read predecessor in interest as tantamount to same motive and opportunity (saying it means nothing). But even Lloyd makes the effort to explain why the US is predecessor in interest to Alvarez. To allow it in the Ann and Bart situation, you really have to say that the phrase means nothing. In that case, why does the rule say predecessor in interest in addition to saying same motive/opportunity?

· Minority view. Not every court would decide as the circuit court did in this case to allow Dr. G’s testimony against Franklin.

10. Dying declarations, 804(b)(2). Interesting but rarely comes up.

· Theory. The theory here is that people who know they are dying will not go to their maker with a lie on their lips. In an age of greater religiosity there may have been something to that. A dying declaration is admissible in a homicide case where the declarant is the victim. These can be powerful statements for the jury, they are not cross-examinable, and admission is based on the notion that people will be truthful on their death beds.

· Additional limitation. The additional limitation is that the statement can only be concerning the cause or circumstances of what the declarant believed to be his impending death. The thing that will always get in is, “I’m dying and I know it, Jim shot me.” What will not get in is, “I’m dying and I know it – let me tell you how I spent the past year.”

· Bootstrapping hypo. Edward is accused of murder, and the theory is that he burned down a building, ostensibly for insurance purposes. The person who died in the fire appeared to be a co-arsonist. Under the homicide statute, if the person who dies is a co-arsonist, it is not murder. In this case, the decedent said, “I’m dying and I have nothing to do with this – it was all Edward’s idea.” The dying statement not only named Edward as the arsonist, but also exonerated the decedent if it were believed. The question is whether the decedent’s statement that he had nothing to do with this can be the statement that proves the murder. The statement can’t come in unless it’s a murder case. Thus we have a bootstrapping problem. What about the part exonerating the declarant, which must be proven beyond a reasonable doubt for this to be a murder case, which it must be for the dying declaration to be admitted?

· Don’t have to die for admission as dying declaration. Today, you don’t have to actually die for it to be a dying declaration. At common law, you did. However, it’s not clear if it has ever been utilized in a case where the declarant did not die.

· Overlap with other exceptions. The dying declaration could be an excited utterance but it need not be. These exceptions aren’t airtight categories – they are overlapping. Sometimes you can use more than one.

11. 804(b)(3) Statement Against Interest. If there is ever a legal rule in which context matters, this is it. We will never confuse these with admissions, which don’t need to be against interest when uttered. If it’s a party and we’re introducing it against the party, it’s an admission. But it need not be from a party – the statement against interest can come from a non-party.

· Theory. We have a theory that people generally don’t make statements that hurt themselves, but when they do, we can have significant confidence that the statement is true. The fact that we don’t have enormous confidence in this exception is revealed by the fact that unavailability must be proved. A declaration against interest has to be against the interests of the declarant when stated, which gives us confidence in its trustworthiness.

· Other jurisdictions. Some jurisdictions, like California, don’t even require proof of unavailability of declarant for purposes of the exception.

· Common law. At common law, it was only applied for declarations against financial or pecuniary interest, not against penal interest. 30 or 40 years ago, states began to allow declarations against penal interest as well.

· The rule. A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

a. Reasonable person: We utilize the reasonable person test – not what this declarant understood. The argument against subjectivity is an efficiency argument – we don’t want a mini-trial on Jane Doe’s personality. It’s easier to use a reasonable person test. In NY, the test is subjective. In the run of cases it probably doesn’t much matter. Even the objective test looks at a reasonable person in the declarant’s position.

12. Williamson v. United States (Supreme Court 1994).

· Facts: Harris both makes self-inculpatory and self-exculpatory statements. For the self-exculpatory part, he says that he was not going to sell the cocaine – rather, Williamson was going to sell it. Furthermore, the self-exculpatory statements were made while in custody. Evidence admitted, Williamson is convicted and appeals.

· Issue. How much that is said may be admissible against Williamson?

· Holding: All the justices agree that it must be reversed. Three separate opinions – Ginsburg plurality, O’Connor/Scalia opinion, and Kennedy concurring.

· O’Connor opinion. She says that only those statements that are self-inculpatory, not neutral or exculpatory, should be admitted. She says that our interpretation of this rule doesn’t eliminate statements by a declarant which mention a third person. If the declarant says, “Sam and I went to Joe’s house,” that is against interest if a reasonable person would believe that this would implicate him in Sam and Joe’s conspiracy. Even in O’Connor’s view, reference to the other two would be against penal interest.

a. How is “Sam and I went to Joe’s house” different from Harris’s statement that he was transporting cocaine for Williamson? Any kind of shift-the-blame or cooperative statement is made untrustworthy. If it is said to a friend, we’d be comfortable with allowing it if the declarant understood that being linked to Sam and Joe would create the risk of criminal liability. That is the case in Schiappa, where declarant tells a friend that they had both killed the victim.

· Kennedy concurrence. Kennedy does not agree with O’Connor that neutral statements are omitted from the exception. Kennedy and O’Connor probably disagree on whether spread-the-blame statements that antedate arrest, said to a friend and not the police, would be admissible. The part that gets you into trouble is “I robbed the bank.” Adding somebody else doesn’t complicate the situation. It’s gratuitous, even if said to a friend. What about exposing oneself to a conspiracy charge by mentioning someone else? Improbable – probably can’t say that declarant would understand that he is exposing himself to a conspiracy charge.

· Ginsburg plurality. She says that none of this is a declaration against interest. Harris was stopped with a lot of cocaine in his trunk. He knew he had to be cooperative and cut a deal to avoid significant jail time. So even the statement in which he says the cocaine was in the back of the truck is not against penal interest. Even that part can’t be brought in, let alone the part inculpating Williamson.

13. Lilly v. Virginia (Supreme Court 1999). The Virginia Supreme Court, with no real analysis, allowed a post-arrest statement of great length that implicated the D in a capital case. The Virginia Supreme Court said that it was a declaration against the confessor’s interest, although what he said wouldn’t in any way heighten the exposure of the criminal declarant. No care was exercised in analyzing that statement, and the Supreme Court reversed the conviction.

14. Problem 4-N – Exculpatory statements against penal interest.

· Fact pattern. Garvin and Torrens are driving a truck. The police find a large amount of marijuana in it. Torrens’ statement is: “The marijuana belongs to me, not Garvin.” There is some support for the position that Torrens was running the show and some evidence against it, like the strong smell of marijuana in the truck. But that is a jury question.

· Declaration against interest: “The marijuana belongs to me” is certainly a declaration against interest. Although the “not Garvin” part doesn’t add to his exposure, spreading the blame to Garvin perhaps could have gotten him greater leniency.

· Admissibility of “not Garvin”. It isn’t against Torrens’ penal interest to say “not Garvin.” This gives people a lot of trouble. Congress was concerned that people would manufacture confessions in order to protect others in the enterprise – “I have a clean record, I’ll take the hit and I’ll only go away for a year.” Congress and the courts were concerned about false exculpatory statements against penal interest. Thus, Congress added the last sentence to 804(b)(3) – “a statement offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.”

· Actual case. In the actual case, the court allowed the entire statement, including “not Garvin.” They said it was a spontaneous statement. They were not friends, no previous relationship – Torrens didn’t say that out of friendship, familial relations, or fear.

· Reference to a third party. It may be that reference to a third party can still be self-inculpatory, though it is less likely under the O’Connor test than the Kennedy analysis. We also know from the Williamson decision that statements about another post-arrest are much less likely to be considered against interest. Pre-arrest statements that inculpate another can be admissible depending on the context. There we don’t have the “curry favor” problem.

E. Constitution As Bar Against Hearsay

1. Confrontation Clause history.

· Text of Confrontation Clause. “In all criminal proceedings, the accused shall enjoy the right … to be confronted with the witnesses against him.”

· Policies behind confrontation. By confront, we mean a couple of things. We mean that the accused should be able to question the witness and investigate the witness’s story – VAMP values. In some ways, you can do this even if the source of the information is not on the stand. But it is easier if the declarant is on the stand. We want the accused to be able to challenge the statement by questioning the declarant, not just questioning a person who relates what the declarant said. We want the declarant to be under oath, in the courtroom, where it is difficult to just make up stories. We believe that looking somebody in the face and seeing their body language helps us evaluate whether they are telling the truth. We also want the declarant to be able to look the accused in the eye – the declarant knows the accused is there, which makes it harder for the declarant to lie.

· Modern era. The Clause really became important 35 years ago when the Supreme Court applied it to the states through the due process clause in Pointer v. Texas (Supreme Court 1965). State hearsay exceptions now must be tested against some standard for the confrontation clause.

· Movement in commerce clause. Judges and scholars have been trying to grapple with its meaning ever since. Justices Scalia and Thomas posited a radical view of what it meant, which nobody thought would go very far until Breyer embraced the same rule in Lilly. There is real movement going on in the meaning beneath the surface.

· Different confrontation clause theories.

a. Minimalist theory. The Clause only speaks to live testimony and has nothing to say about out of court statements. This view was endorsed by Wigmore, and by Justice Harlan in his Dutton v. Evans concurring opinion.

b. Production theory. The Clause requires the prosecutor to produce an available declarant in preference to his out-of-court statement, but has nothing to say about statements by people who are unavailable. This view is advanced in an article by Westen.

c. Reliability theory. The Clause sets a constitutional standard of reliability for hearsay statements offered against the accused that works independently of the hearsay doctrine, although concerns over reliability may be satisfied by circumstances similar to those considered in applying hearsay exceptions, and reliability is unimportant (or less so) if the accused can cross-examination the declarant.

d. Centrality theory. The Clause allows the use of hearsay statements on peripheral points or as corroborative or circumstantial proof, but not as central evidence going to the heart of the prosecutor’s case.

e. Procedural rights theory. Endorsed by Scalia and Thomas in White v. Illinois and Breyer in Lilly. The argument embraces the minimalist view (you only have the right to cross-examine those witnesses in the courtroom), plus it prohibits trial by affidavit. An officer cannot tell the declarant, “Write it down and I’ll present it at trial.” But the clause says nothing about true hearsay exceptions – excited utterance, etc. This view is not the Supreme Court’s view, and may not come to be the Supreme Court’s view.

f. Maximalist theory. No hearsay allowed.

(1) Production theory is a less extreme maximalist theory.

2. California v. Green (Supreme Court 1970).

· Facts: Sale of marijuana. Porter is questioned about the underlying facts by Officer Wade, and gives a story implicating Green. At the preliminary hearing, Porter testifies, is cross-examined, and seriously implicates Green, but not as much as he did with Wade. Then comes trial, and Porter is called for the State. He is even more shy about offering information against Green. He says he was on LSD at the time and couldn’t distinguish fact from fantasy. One explanation is that Porter has a convenient memory loss.

· Procedural history: California Supreme Court says that under the confrontation clause, the preliminary statements cannot be admitted.

· Holding: Supreme Court rules the statement to Wade may be admissible despite the clause (remands on that point), and the preliminary hearing is admissible against Green.

a. Statement to Wade. The statement to Wade would be seen as a prior inconsistent statement under 801(d)(1)(a). The only wrinkle is that for it to be admitted in the federal system, it has to be given under oath, subject to penalty of perjury, in a trial type event. The federal rule doesn’t allow any prior inconsistent statement to be offered for its truth, but California does. The only question is whether Porter is subject to cross-examination concerning the statement.

· Subject to cross-examination.

a. Owens. The Supreme Court rules in United States v. Owens that the Confrontation Clause guarantees “an opportunity” for effective cross-examination, but not cross-examination that is “effective in whatever way, and to whatever extent, the defense might wish.”

b. Application to Green. The Court remands on that issue for the preliminary hearing. On remand, the California Supreme Court said that he was available enough for cross-examination. There was an opportunity, albeit delayed. It was sufficient for Confrontation Clause purposes. We know from Owens that there doesn’t have to be much of a witness on the stand. It’s possible to read Owens, because the language is so broad, to say that if you have a person there, even if he has amnesia, that’s sufficient. The constitution doesn’t guarantee effective cross-examination. If the person has no memory, that might be good for you from a defense lawyer’s perspective.

· Preliminary hearing. Porter was cross-examined at the preliminary hearing. The Supreme Court says this was the converse of the statement to Officer Wade – even if he can’t be cross-examined at trial, he was cross-examined earlier, and the earlier cross-examination satisfies the Confrontation Clause requirement. If he’s not unavailable because of memory loss at trial, the testimony at the preliminary hearing can satisfy 801(d)(1)(A).

· Problem. At a preliminary hearing testimony, the State puts up a witness expected to testify at trial. You’re asked if you want to cross-examine. You may not want to, because you may not want to tip the witness off to what you’re going to ask at trial. You may want to just ask information questions, using it as an opportunity for discovery. If that witness becomes unavailable at trial, does that mean that the preliminary hearing testimony is available for purposes of the confrontation clause? 801(d)(1) says opportunity is sufficient – even if you forego that opportunity, you still had it.

a. Courts divided. Courts are divided on this issue, and there is no clear answer. Some courts say that if the odds are great that the person will be at trial, we should not see the failure to cross-examine as a waiver of confrontation clause rights. Your chances of keeping it out are greatest if you do no cross-examination at all, but even then you can’t be sure. The jurisdiction you’re in may have a rule one way or the other, but there is no Supreme Court decision.

3. Ohio v. Roberts (Supreme Court 1980).

· Interesting for its theory: Interesting not so much for its facts, but for its effort to construct a theory, which almost immediately proved unsuccessful.

· Facts: Trial of Roberts for stealing credit cards and checks. He argues that Anita Issacs gave them to him and told him he could use them. The defense lawyer calls Anita Isaacs in the preliminary hearing, and questions her about the underlying events. She contradicts Roberts’ defense. The hearing ends and Anita runs away. Nobody knows where she is. The bullet that sunk Roberts’ ship was his lawyer’s decision to have a direct examination of Isaacs.

· Holding: The preliminary hearing testimony is properly admitted.

a. All elements met. All elements of admission met. Even though Roberts’ lawyer called Isaacs on direct, Justice Blackmun says that he had the opportunity to launch a rigorous redirect, which is enough for the confrontation clause.

· Theory of confrontation clause:

(1) Establish unavailability. Blackmun says that the clause prefers live testimony. The State must establish the declarant’s unavailability before the hearsay exception can be used.

(2) Firmly rooted. Even then, it has to be a “firmly rooted” hearsay exception. It is not clear what “firmly rooted” means. Even though some exceptions are old, they’ve been changed by the drafters or the Supreme Court. When they’ve been changed, are they still firmly rooted?

4. United States v. Inadi (Supreme Court 1986). No unavailability needed for co-conspirator exception.

· Facts. The co-conspirator was available in prison.

· Unavailability not required for co-conspirator exceptions. For a statement that a co-conspirator makes while the crime is in progress, the context cannot be captured inside a courtroom – it won’t have the same flavor. Thus, we won’t require unavailability for co-conspirator exceptions.

· D could have brought declarant. If D really wanted to question declarant, D could have brought him in. D is thus not without recourse.

5. White v. Illinois (Supreme Court 1992). No unavailability needed for medical treatment, excited utterance.

· Holding: There are two other exceptions for which unavailability need not be shown – medical treatment and excited utterance. If the exception is firmly rooted, then unavailability need not be shown.

· The only exception for which the Supreme Court required a showing of unavailability was in Barber v. Page. They likely won’t require it as a matter of confrontation clause jurisprudence for any of the other exceptions. The only thing that will give us room for debate is the declaration against interest. Would the Court impose it as a matter of Confrontation Clause jurisprudence? Probably not, but it’s uncertain.

6. Idaho v. Wright (Supreme Court 1990).

· Facts: Child was 2 and a half years old, and everybody agreed she was unavailable. Trial court lets a witness describe what the child told him under the catchall, 803(7).

· Issue: Whether you can consider corroborating circumstances in evaluating particular guarantees of trustworthiness, or if you’re limited to the statement and the immediate circumstances of its making.

· Holding:

a. Catchall not firmly rooted. If you use the catchall, since it is not firmly rooted, it is incumbent on the prosecutor to show the court that it has particularized guarantees of trustworthiness – which seems almost insurmountable.

b. Can only look to immediate circumstances of statement. To get over the admissibility hurdle, you have to show that the circumstances under which the statement was made possess indicia of reliability – not look to external factors. If corroboration alone were enough, we might as well do away with the hearsay rules.

· Child abuse. Child abuse has pushed the boundaries of the rules of evidence. When we loosen up the rules, we have a greater tendency to convict people who might not be guilty. Idaho v. Wright is an example of a case where the Court had to confront a use of the catchall hearsay exception against traditional standards of credibility. Idaho’s rules mirrored FRE803(7).

· How did Idaho try to establish trustworthiness? It did several things. It said that the statement was trustworthy because of its spontaneity, the age of the child, the lack of motive to make up a story of this nature and its corroboration by other evidence. Two kinds of proof being offered:

a. Indicia of reliability that are particular to the circumstances under which the statement was made.

b. The other is external indicia of reliability that corroborate the statement, giving us confidence that the statement is true.

· Kennedy dissent. He doesn’t say corroboration should be sufficient. Rather, he says that we should look at corroboration in conjunction with the circumstances in which the corroborating statement was made. He makes a compelling case. If one piece of corroborating evidence is that the perpetrator had a scar on his left thigh, are we really going to ignore that?

a. O’Connor’s concern. O’Connor and the majority are concerned that once you allow corroborating evidence, it will be very hard to police the operation of this exception consistent with the confrontation clause. She is afraid that it will lead to admission of out of court statements with some indicia of reliability, but which are mainly based on the existence of corroborating circumstances.

b. Current status of Wright. It’s a 5-4 opinion, and whether O’Connor’s view survives is uncertain. Some justices have changed in the interim, and the Court has not had the opportunity to consider the exception again. This is an important question – if Kennedy’s view is accepted, it creates the risk of abuse of a catchall exception to the detriment of confrontation clause values, in part because it will be hard for appellate courts to review those decisions. In Lilly, only 4 of 9 affirmed O’Connor’s view, and whether 5 still think her view is correct deserves further inquiry.

V. RELEVANCE REVISITED

A. Character Evidence

1. Other relevancy rules created for uniformity. In theory, the drafters of the rules could have stopped with 403, leaving a general guide to direct courts. However, the Advisory Committee didn’t, because defining particular rules encourages consistency/uniformity. Also, there were differences of opinion on some of the marginal issues with regard to these rules. Choices were made to resolve inconsistencies, and to change some of the rules entirely from what they were under the common law.

2. 404(a) – Character evidence generally.

· Criminal vs. civil cases. If you take language literally, it only applies in criminal and not civil cases. However, sometimes it is used in civil cases.

· Theory behind the rule. An accusation may be so inconsistent with who the accused is that he wants the jury to know that he has a character trait of honesty. This character trait argues forcefully against the proposition that he took this laptop. Character has some bearing on behavior, especially where the D wants to tell the jury about some specific character trait that has bearing on the misbehavior with which he is charged. If he say that he is non-combative and unlikely to be violent and wants to show the jury that to rebut that he stole the laptop, it isn’t pertinent to the crime charge – honesty connects up, not being peaceful.

· Character of accused. Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same.

a. Prosecution can only offer it in rebuttal – only if the defense “opens the gates.” If the D does not offer character evidence, then the prosecution cannot use that strategy either.

b. December amendment: “or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution.” If there is a fight, the claim is self-defense, and the accused offers evidence of the victim’s violence in general, then the State can offer the same evidence against the accused in response.

· Character of the victim.

a. Text: “Evidence of a pertinent trait of character of the alleged victim of the crime offered by the accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor.” (Underlined words, alleged, will be in the December amendments.)

· Jury determination of prior act. If there is a dispute about whether D in that case committed the prior act, it is for the jury to determine whether or not he did by preponderance of the evidence – Huddleston. The judge serves as a 104(a) gatekeeper – if a reasonable jury can determine this prior act by a preponderance, he admits the evidence.

· Prejudicial effect. Such evidence does have a prejudicial effect. Judges can exclude crime B even if it otherwise falls within some theory of probativeness.

a. Example. D is charged with robbing a bank and leaving in an Oldsmobile Sedan. Proof that he had access to such a car wouldn’t prejudice us because it’s neutral. Proof that the vehicle was stolen would prejudice us. Perhaps the court can redact the fact that it was stolen. But if he’s charged with robbing a bank with a machine gun, it’s highly relevant to prove that he bought a machine gun, even if owning a machine gun is also a separate crime.

b. Question of degree. As the inferences become weaker, we should weigh in with the prejudicial impact of the evidence. At some point, prejudicial impact will outweigh substantially the probativeness of the evidence. It’s only if unfair prejudice substantially outweighs probativeness that the evidence is excluded.

3. Problem 5-A. Don and Vince come to blows. Don is charged with assault and battery, and claims that Vince started it.

· Prosecutor calls Coach Jones as a witness who says Don is “one mean, aggressive, physical man.” Don objects that the proffered testimony is irrelevant and barred by the character rule.

a. It is relevant, but it is barred by the character rule. We don’t give the prosecutor the authority to introduce character evidence – only in rebuttal.

· Reverend Graham testifies to Don’s peaceful nature. Prosecutor offers same objections, but we know both are wrong. It’s relevant and it isn’t barred by the character rule, because FRE404 gives D the right to introduce character into the case.

· If the court lets Reverend Graham testify, the prosecution can call Coach Jones. If D calls his character witness, the prosecution can do so in rebuttal.

4. Problem 5-B. Aggressiveness evidence offered to prove that the victim was aggressive and violent. Same objections offered. Under 404(a)(2), D can offer the evidence. But now two doors have been opened for the prosecutor:

· 404(a)(2) – offer peacefulness of the victim.

· Amended 404(a)(1) – can offer same character trait in D against proof of such trait in victim

5. Threats. Sometimes a D who is accused of assault and related crimes offers evidence that the alleged victim has made threats to attack or kill D. Is such evidence relevant? What does it tend to show?

· If your theory is that the victim attacked D and D fought back, evidence that the victim made threats tends to show that the victim threw the first blow. If I say that I intend to do something, it makes it more likely that I did.

6. Foundation. FRE405 governs the foundation of evidence about a character trait.

· Three ways of giving character evidence:

a. Specific occasions. Witnesses testify about specific occasions from which the jury can draw inferences about the existence of the character trait. The common law rejected this approach, and it is generally disallowed by the Federal Rules – see below.

b. Reputation. The common law embraced reputation – we’ll let the proponent introduce subject’s reputation in a particular community for the pertinent character trait, as a surrogate for all of this specific testimony.

(1) Hearsay problem. It raises a hearsay problem – the witness is testifying about what other people think about Don. We have a hearsay exception under 803(21) to let this kind of evidence into the courtroom for a character witness’s summary testimony.

(2) Detail. It’s much less detailed for the jury.

(3) Foundational questions: “Do you live in this community? Have you heard about Don? What is his reputation about x?”

(4) Community testifying: At common law, reputation had to be from the residential community. But they broadened it to employment community.

c. Opinion evidence. Witness can provide his own opinion of the person in question.

(1) Foundation: “I’ve known John for 32 years, in x capacity. We’ve gone fishing together, etc.” “Based on knowing him, do you have an opinion about his propensity for peacefulness?” “Yes.” “What is it?”

(2) Common law rejected this. However, FRE405 now recognizes opinion evidence from character witnesses. Defense lawyers try to get someone whose credibility is beyond reproach, a community or religious leader, preferably somebody the jury may know of from newspapers or television, who the jury will be awed by.

7. Evidence of specific instances rejected.

· FRE405(b). Specific instances of conduct cannot be used to prove character unless character is an essential element of a charge, claim or defense.

· Policy reasons.

a. Judicial efficiency.

b. Costs outweigh benefits. Not much gain in going further and getting into specific instances. Once you have a proxy (i.e. reputation), the extra cost of getting into specific instances doesn’t seem worth the time.

· May be admissible to prove another evidentiary point. Can use them for something other than proof of character.

a. Propensity to attack example. If they are used to prove, for example, Vince’s propensity to attack Don due to threats, the defense lawyer in summation is not allowed to argue from those instances that Vince has a violent character. Instead, the jury can draw the conclusion that Vince threw the first punch.

b. Reasonableness example. Suppose Don makes the somewhat different claim that his behavior was reasonable under the law of justification because he knew that Vince had committed violent acts in similar situations. He wants to show his state of mind, which includes knowledge of Vince’s previous violent character toward others. Don may have been wrong, but that’s not the test. The question is whether his conduct was reasonable.

(1) Reasonableness evidence as opening door for State. If D argues that he acted reasonably, the State can show evidence that he did not act reasonably (what D believed he knew was so modest and his reaction so disproportionate that conduct was not reasonable). They cannot show, however, his propensity to violence.

8. 405(b).

· 405(b). Under 405(b), we can utilize specific instances to rebut general character evidence. For example, prosecutor asks the character witness, “Did you know that Don’s wife was treated at the emergency room for injuries inflicted at the hands of Don, who you said wouldn’t hurt anybody?”

· Reason for allowing specific instances. The character witness says D is peaceful, and the prosecutor thinks that this is inconsistent with what he’s got. The prosecutor can ask the character witness, “Did you know that Don sent his wife to the emergency room two weeks ago when he hit her?” That is impeachment because if the Reverend says that he didn’t know that, the jury will say, “Wow, he really doesn’t know D too well.” If Rev. Graham says, “Yeah, I knew that” then the jury will be left to wonder what kind of a standard Graham has. There are some ways to repair that damage.

· Specific instance never proved as fact. The fact contained in the question, that he sent his wife to the emergency room, is never proved as a fact. It can be asked only to test the knowledge of the opinion character witness. Protections for the accused:

a. Limiting instruction. The jury will be told that it should not assume it is true that Don hit his wife – rather, the question only bears on the credibility of Rev. Graham.

b. Good faith basis standard. The questioner must have a good faith basis for believing that the fact contained in the question is true. If asked, the judge will make the questioner prove in a sidebar the good faith basis for the question.

c. Redirect. If there are additional facts to put the instance in context, you can ask them on redirect. “Rev. Graham, if you knew that Don was charged with starting a bar room brawl six months ago, why do you still have a good opinion of him?” “Because the prosecutor dropped the charges.” But if the character witness says, “No, I didn’t know that,” then the accused can’t bring it up again in the course of the trial.

(1) Balancing in redirect. On redirect you ask, “You still have a good opinion despite the wife beating instance. Why?” What about the witness saying, “I considered that an aberration because of these other ten instances showing good character”? Some commentators say you should allow that. The rule doesn’t say that, and there is no appellate decision allowing it.

· Character as material fact. In practice, there are cases in which character is an element of a claim or defense. They are very few, though.

a. Example. In a custody dispute in some jurisdictions, the best interests of the child may turn on proof of character of the parents. The advocate for the mother may wish to introduce evidence of her character in order to show that it’s in the best interests of the child to be in her custody – or she may want to introduce evidence of the father’s bad character.

b. May introduce specific instances when character is material fact. When character is actually a material fact, 405(b) says the character trait may be proved through specific instances.

c. Rarely used. Overwhelmingly, when character evidence is offered, it’s offered as an element of the claim, but because it is circumstantially probative of another fact that is an element of the claim or defense.

9. 404(b) – Other crimes, wrongs, or acts. As a matter of policy, if someone is on trial for robbing a bank, the prosecutor won’t be able to introduce evidence of the fact that he robbed a bank three weeks ago to prove that he robbed this bank. However, under 401 we’d say it has a tendency to show that he robbed this bank.

· “Bad apple” theory rejected. Cardozo said it’s not because of logic – it makes sense to use a person’s prior criminal conduct as part of the proof from which we infer guilt. We do it as a matter of policy – we’re fearful that the jury will give it too much weight, and not be attentive of its job if it knows that the accused has a long rap sheet. They won’t be worried about making a mistake because the accused is a bad guy anyway.

· Other purposes for which prior act can be offered. If can be offered to show motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident. However, even if we use it for those purposes, we are inevitably using it to prove proclivity, but in a more focused way. There are three limitations on this use:

(1) Procedural protection. The state is required to give notice in advance of trial if possible, so the defense can prepare for the introduction of the prior bad act.

(2) 403 balancing test. Given the danger of unfair prejudice, the judge must do a 403 balancing test. Some courts say it must be done explicitly on the record.

(3) Limiting instruction. The D is entitled to a limiting instruction, if requested, telling the jury that the evidence can only bear on issues of intent absence of mistake, etc., but they cannot use it to show proclivity. Whether the jury understands is another question.

· Appeals. It often becomes a subject for appeal. If they exclude the evidence, it’s not likely to be an issue that the prosecution brings up. There was a time when it was safe to say that they did not exclude this evidence. Appellate courts have changed that, by insisting that judges go through the balancing test, sometimes explicitly on the record. Congress also made the rule fairer by providing the notice requirement.

· Proclivity. We are talking about proclivity, but we aren’t baldly saying, “He did it before and he’ll do it again.” Rather, we’re zeroing in on particular facts. There is some uncertainty about some element of the crime – i.e. state of mind. Perhaps it’s on that ambiguity that the defense rests. Perhaps the prosecution wants to resolve that ambiguity by introducing the prior act.

10. Problem 5-F.

· Facts. Cooperating informant, Rhoda, says that her former boyfriend Ronald deals drugs. She sets up a meeting for him to sell to an undercover agent. He sees that the money is dusted (to pick up his fingerprints) and leaves. The cocaine is not on his person. He claims that he was not going to sell it – it was a scam. Did he come to that room intending to sell that large quantity of drugs (high penalty) or intending to commit a scam (low penalty)? The prosecutor wants to introduce, through Rhoda, testimony that Ronald had been involved in numerous hasish and cocaine sales during the 18 months they lived together. That changes the odds somewhat – if he’s been a seller of high quantities of drugs on numerous occasions for the prior 18 months, that helps the government’s case. The prosecutor will argue that he’s introducing this not to show predisposition, but to demonstrate state of mind.

· We have a rule that allows a prosecutor to introduce prior acts when lots of other things have been proved – he was there, he looked at the money, had some drugs on his person, there was an arrangement beforehand. The only remaining question is state of mind. The prosecutor says that he isn’t making the bald statement that D did it before and will do it again. Rather, the fact that D did it many times in the prior 18 months allows him to argue to the jury that D intended to do it now. Courts routinely accept that, finding that it helps the jury figure out what was on D’s mind.

· Jury instructions. The defense lawyer will argue that Rhoda is lying because she has a grudge against D. The judge will probably give an instruction on how to evaluate witness credibility, not one particular to Rhoda. Also, Ronald will get a limiting instruction saying that this evidence can be used to show state of mind, not his character. However, this isn’t too helpful because the two completely overlap.

· Lawyering strategy. Lawyers try to avoid admission of this evidence by taking intent off the table. They will say, for example, “We agree that somebody tried to sell drugs to the undercover agent, but they got the wrong guy. Intent is not the issue – identity is the issue.”

a. Talcum powder case. In one Second Circuit case, the police arrest a guy while making an undercover buy. He tosses the package into a gathered crowd, and it is never seen again. The accused says it wasn’t heroin – it was talcum powder, a scam. The Second Circuit says that the question for the jury was whether there was talcum powder or heroin in the bag, not his intent. Thus, the evidence should be excluded and the conviction reversed.

(1) Only offered for intent element. The only element it was offered on was intent. “Plan” under the rule is really a term of art. It wouldn’t work on the Second Circuit case – the fact that somebody episodically sold drugs doesn’t mean that they meant to sell drugs on Tuesday.

· Introduction of other crimes to prove intent/preparation. Did D purchase a machine gun? That shows preparation for robbing the bank. We’re proving another crime, but we’re proving it to show that he had prepared to rob the bank – he stole a car, bought a machine gun, bought a ski mask.

11. Problem 5-G.

· Facts. D is charged with robbing the bank, using a particular modus operandi – ski mask, gloves, light car with dark car. A man came running in hunched over, vaulted over the counter, stuck the money into a bag. Danzey is identified but nobody can identify Gore. Government wants to admit a confession of similar robberies, all committed at the same time of day, all using light and dark cars, always wearing a ski mask and gloves, always running in hunched over and vaulting over the counter.

· Signature crimes. These are called signature crimes – he did the 8 prior robberies using this modus operandi. From these facts, a jury may conclude that the person who robbed the bank using the same signature at the time in question was Gore.

a. Unusual characteristics. Critical to signature crime testimony is that it has unusual characteristics. If someone wearing jeans, a ski mask and t-shirt robbed a bank and Gore is arrested, the prior crimes are not sufficiently unusual for this inference.

· Risk of prejudice. The risk of prejudice exists. It’s up to the judge to decide whether the danger outweighs the probative value. If they can prove that someone else did it the same way, that goes against the idea that Gore did it on this particular occasion.

12. SG8. Q, who owns a rent-controlled apartment and wants to get out the current tenants, is previously charged with hiring intruders to intimidate residents. The prosecutor wants to introduce this evidence. The defense objects that now Q is only charged with intimidating P, and he wasn’t found guilty in the prior proceeding. The prosecutor’s theory is common scheme or plan. He wants to prove that Q intimidated tenants 1 through 6, and wants to prove that the building will be worth six times as much if the tenants are out. From these facts, he wants the jury to believe that Q had an overarching plan that he would use to empty the building, with the motive of increasing the value of the real estate. The jury will infer from the evidence backward to the existence of the plan – we argue that the jury should find that this is not a haphazard series of events, but part of a plan that was formulated at time 1. From the plan, the jury should infer forward to the fact that Q hired the goons to intimidate tenant P. The overarching motive or plan must lead to some information useful in resolving the issues on trial.

13. Problem 5-J. D sells 5,000 stolen blank videocassettes and claims that he didn’t know they were stolen. The prosecutor wants to introduce evidence of previous TV sales to help the jury tell whether D knew sthe videocassettes were stolen. It’s accepted that this is a legitimate use of prior act evidence.

· D’s wishes. The D has two very valid wishes. First, he wants the judge to be the fact-finder on the TV sale charge. Second, he wants the judge to make that decision by as high a burden of proof as possible. The defense lawyer’s objective is to keep that information entirely from the jury if it possibly can. A lot of commentators believe that is right – the judge should decide using the high burden of proof. A number of lower federal courts pre-Huddleston believed that was right, and some state courts still believe it is right.

· United States v. Huddleston (Supreme Court 1988). The Supreme Court unanimously said that this is a matter for the jury under 104(b) once the judge finds that there are enough facts for a reasonable jury to find that he did deal in stolen TV’s. Under 104, one rule of thumb is to give the judge primary responsibility to make preliminary findings of fact when they are prejudicial. The Supreme Court says no, the prosecutor can introduce evidence of the TV crime, the defense can introduce evidence of its own and the jury will decide whether or not Huddleston dealt in stolen televisions. The judge will tell the jury that if they decide that more likely than not D dealt in stolen televisions, they may consider that fact as regards the claim of Huddleston that he did not think the videotapes were stolen. But the jury will have heard the evidence with only the most modest screening by the judge.

14. Dowling v. United States (Supreme Court 1990).

· Facts. The government wants to use evidence of the prior crime for which D was acquitted.

· Holding. The court said that the government could use the evidence in this way for two reasons:

(1) Acquittal not necessarily on point. The acquittal in the prior crime did not necessarily resolve in Dowling’s favor the fact that the Government wanted to establish. The jury had several different theories, and the issue on which the prosecutor now wished to use the prior trial evidence was not necessary for the acquittal – thus not preclusive.

(2) Different burdens of proof.  The burden on the Government in the prior trial was to prove this issue beyond a reasonable doubt. Someone could say they did not believe this beyond a reasonable doubt, but did believe it beyond a preponderance of the evidence.

B. Character in Sex Offense Cases

1. FRE412 – Rape Shield Statutes.

· Rarely used. FRE412 is rarely used because sex crimes are generally prosecuted in state courts, rather than federal courts. There are exceptions to this – crimes committed by civilians on military bases, crimes committed in federal parks. Nevertheless, FRE412 is important – as a model statute, it encouraged states to adopt something similar. Rape shield statutes exist in virtually every state.

· Posner. Posner commented about FRE412 that in a post-Victorian age “in which most unmarried young women are sexually active,” sexual activity by a woman on specific occasions “does not provide appreciable support for an inference that she consented to engage in this activity with the D.”

· Excludes prior act evidence. Rape shield statutes are used to exclude prior act evidence. We see this as an exception, in part, to FRE404. We generally can’t use the alleged victim’s prior sexual activity. Also, any evidence showing alleged sexual predisposition (i.e. promiscuous reputation) cannot be used.

· 412(b)(1). In a criminal case, the following evidence is admissible, if otherwise admissible under these rules [i.e. it is subject to a FRE403 balancing test]:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence

(B) Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution

· The fact that they had sex before may tend to prove that it is consensual and not against the will of the victim. This rule creates some controversy. Some people say that the fact she said yes last Tuesday doesn’t mean she consented today. But relevancy doesn’t have to be a home run. Is it unfair to disallow the accused to introduce this evidence to prove consent?

(C) Evidence the exclusion of which would violate the constitutional rights of the D.

· 412(b)(2). In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

a. Might be used in sexual harassment case. D might argue that proof of prior acts or predisposition can bear on the question of unwelcomeness, which is an element of a sexual harassment claim.

b. Balancing test. The probative value must substantially outweigh risk of unfair prejudice – reverses the preferences in 403.

2. Problem 5-K. Question is consent. Fred offers several kinds of evidence.

· Evidence that she is sexually active. This is evidence of predisposition. FRE412(a)(2) clearly excludes it.

· Evidence that Thomas had sex with Leslie earlier the same night. The exceptions don’t contemplate evidence of sexual activities with another person. It won’t come in under these facts.

· Evidence of sexual relations between Fred and alleged victim during previous summer. Textually that’s within the exception (b)(1)(B). Should it be allowed? Process of reasoning:

a. FRE412 allows it.

b. Does it have any tendency to make the fact more or less likely under FRE401? Yes.

c. Is its probative value substantially outweighed by risk of unfair prejudice under FRE403? A court can allow the victim to appeal this inclusion.

· Olden v. Kentucky (Supreme Court 1988). Olden is accused of rape. He argues that it’s consensual and the reason she’s accusing him of raping her is that she wanted explain to her boyfriend why she was seen with him. In another Oregon case, D says that she accused him of rape because he found her having sex and threatened to tell her parents. In both cases, the court allowed the evidence.

3. FRE413 – Evidence of similar crimes in sexual assault cases.

· The rule. The rule says that similar crimes of D in a criminal case is admissible and may be considered for its bearing on any matter to which it is relevant. The rule would allow the prosecutor to introduce prior sexual offenses on any matter to which it is relevant, including proclivity.

· Lustful disposition theory. The theory is that sex crimes are more likely to be recidivist crimes than, for example, bank robbery.

a. Empirical assumptions not proved. The empirical assumptions we’re making about recidivism in sex crimes aren’t proved.

b. Societal double standard. Juries tend more to believe the male. Since stereotypical gender rules are still in place, we can see this as a form of affirmative action.

· Prejudice and relevancy. Legislative history makes clear that the judge retains 403 exclusionary authority here. The balance is struck in favor of admission. Probably 401 applies as well – we shouldn’t read the rule to say that a prior sexual offense always has a tendency to make a material fact more or less likely.

· Use to show proclivity. Remember the Cardozo rule that prior act evidence can’t be used to show proclivity – not because it’s illogical, but we’re afraid that the jury will overreact. This rule says that the policy reason Cardozo espoused doesn’t apply when you’re introducing prior sexual offenses.

· Process of admission:

a. Is it admissible under FRE413?

b. Is it relevant under FRE401?

c. Is it too prejudicial under FRE403?

(1) Example. One has a testimony about a rape of Laura under similar circumstances, and a conviction for assault on a minor. The risk of the jury overreacting to the second is greater than the first. A judge may well exclude the one involving the minor.

4. FRE414 – Child molestation. FRE414 does the same as FRE413, but in child molestation cases.

5. FRE415 – Civil cases. FRE415 does the same, but for civil cases.

C. Habit and Routine Practice

1. FRE406. “Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.”

· Application. Even if the advocate has no other evidence to prove that it was done on that occasion, habit is used to prove a repetitive consistent response to circumstances in a. “We always include this sentence in our acceptance letters.”

2. Problem 5-M. Some kinds of evidence will not be recognized as habit evidence, but as a character trait. The fact that D was a “careful driver” is not focused enough on a particular circumstance to constitute habit evidence. If Sam always drives 10 mph below the speed limit on a certain highway, that is more focused.

3. Problem 5-N.

· Facts: Tort action by Halleck against company that makes freon. D’s defense is that Halleck heated the can above the maximum temperature that he was warned against, and did so with an immersion heater. Halleck denies that, and the company wants to introduce testimony of a coworker that on numerous occasions he saw Halleck using an immersion heater. There was no eyewitness to this occasion, but the company wants the inference that if he did it on a number of occasions, he did it here.

· Meaning of “a number.” What does a number mean? One isn’t a habit. Doing it every time for the past year would be a habit. It is up to the judge to decide whether D’s evidence provides a sufficient predicate for the jury to find a habit and thus infer that he did it on this occasion.

· Holding. In the actual case, the witness could testify to 4 or 5 times, and that was enough for the jury to infer a habit on this occasion, according to the Court.

4. Problem 5-O.

· Facts: The habit situation in the context of an organization. Was Gutierrez served with the proper document in his native language warning about the danger of re-entry? The government wants to show that he was, by showing its routine practice when dealing with deportation cases. From that routine practice the jury could infer that it was done that way on this occasion.

· Problem with witness. The problem in this particular case was that the witness had never done it himself, had never seen it done, and was basing his testimony on what others had told him. Probably therefore it would not come in – this person was speaking based on second-hand information.

VI. Impeachment of Witnesses

A. Nonspecific Impeachment

1. Efficiency concern. There is an efficiency concern. How much time can we allow the advocate to spend discrediting a witness? We have to call a halt to it at some point or else we will have a trial simply about the witness’s credibility. The rules on impeachment are circumscribed by a series of particular rules saying how far you can go in using the particular impeachment device to undermine a witness’s credibility.

2. United States v. Abel (Supreme Court 1984).

· Facts: Abel is on trial for robbery. Ehle will testify for the government that Abel did it. Abel will call Mills, who will testify that Ehle told Mills he would falsely implicate Abel to get a deal with the government. This indicates bias. On cross-examination, the government will ask Mills whether he, Ehle and Abel are part of a prison gang called the Aryan Brotherhood whose tenets are to lie, steal, and kill to protect each other. If Mills denies that, the Government wants to call Ehle back to testify that they are members of such a gang, and those are its tenets.

· Issue: Can the Government impeach Mills, first by cross-examining him, and if he denies it, to call Ehle to establish the existence of this group?

· Extrinsic evidence. When we decide that D can pursue Ehle’s bias by calling Mills, we are saying that extrinsic evidence will be allowed on this question of bias.

a. Meaning of “extrinsic.” “Extrinsic” means outside the examination of the witness whose credibility we are challenging.

b. Meaning of “collateral.” With respect to this method of impeachment, proof of bias is never collateral – to prove bias, you’re entitled to introduce extrinsic evidence. When a matter is collateral, we’re saying that we can’t waste time with it. When a matter is not collateral, you can call another witness to establish the bias of the first witness. It doesn’t mean that you have an absolute right to use it – the judge still has FRE403 balancing authority.

· Determining admissibility of extrinsic evidence:

(1) Extrinsic evidence allowed to prove bias.

(2) Should the judge exclude it due to unfair prejudice?

· First Amendment argument. The Ninth Circuit had said that reference to this group violated Mills’ First Amendment rights. The cases they cited dealt with prosecution for the status of being a member of a group that advocates violence. The Court replied that nothing is going to happen to these individuals for being members of this group. However, being a member of this group does bear on Mills’s credibility.

· FRE608. The defense says that the theory of impeachment that would have properly allowed the existence of the group was not bias theory, but FRE608, that conduct of a particular character could bear on the credibility of a witness. The defense, pursuing this argument, says that if FRE608 is the reason the questioning of Mills was OK then there is no right to pursue the question of the alleged act through extrinsic evidence. The question of whether the witness committed the act can only be examined on cross-examination. Proof beyond that point is collateral.

a. Foreclosure under FRE608 doesn’t preclude admission under another Rule. The Court says that maybe that’s right if this were a FRE608 impeachment. But the fact that extrinsic evidence would be foreclosed were FRE608 the road to this inquiry doesn’t mean you can’t introduce it through another theory. Evidence that doesn’t fit one hearsay exception might fit another one.

· Limiting instruction. In this case, the judge excluded the term “Aryan Brotherhood” under 403 grounds, although he admitted the underlying facts. You don’t waive an objection by accepting a limiting instruction.

3. Problem 8-A The Hired Gun.

· Facts. The proponent of the witness on direct examination brings out the fact that the expert witness is being paid. But on cross, the plaintiff’s counsel wants to ask how much the witness made from GM last year, how much he expects to make this year, and what proportion of his income comes from such appearances.

· Questions admissible. All of these bear on credibility. The more of the expert’s income that comes from testimony for automakers, the less independent he is. He won’t want to disappoint GM, because if he does, Ford will hear about it. Nothing controversial about those questions.

4. Sensory and mental capacity. You can always question a witness about memory, whether they were under the influence of controlled substances.

5. FRE608 - Cross-examination for non-conviction misconduct.

· Common law. Under the common law, it was perfectly legitimate to question a witness about the witness’s “prior bad acts” of all kinds, on the theory that if a person has done something bad, that bears on their credibility. This is certainly true sometimes. Some prior bad acts say something about trust, abuse of trust, and honesty on the one hand, and truth-telling on the witness stand on the other. On the other hand, if a person’s prior bad act is getting into a fight at a sporting event, it’s hard to see the nexus between that kind of violence and truth-telling. We might say that a person who would inflict physical harm on others is the kind of person we wouldn’t trust under oath, using the any tendency standard under FRE401.

· Federal Rules. The drafters of the Federal Rules decided to narrow the common law. There has been an enormous and permanent debate about these issues, especially as we come to 609. Some people believe that cross-examination on a previous crime should be allowed regardless of what the prior crime was. There are others who believe it should never be allowed unless the prior crime especially reflects dishonesty – for example, perjury.

· 608(b). “Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.”

a. On cross-examination. You’ve got to do it on cross-examination. Further inquiry is collateral.

b. Must be relevant to credibility. You can only say to the witness something like, “Isn’t it true that you worked for Fed Ex and were fired for stealing parcels, then lying about it?” You can’t ask, “Isn’t it true that you once worked for Fed Ex and got into a fight with another motorist?” Stealing packages and lying about it definitely implicates truthfulness.

c. Good faith requirement. The lawyer must have a good faith basis for believing that it’s true, and may be asked to reveal it to the judge in a side bar. We can’t have another witness called to deny this. We don’t want to turn this into a trial over whether witness Miller stole Fed Ex packages.

(1) Sanctions for asking without good faith basis: Might be a reason for a mistrial (if it is the prosecutor asking, then jeopardy might attach), or the judge might admonish the lawyer and undermine the lawyer’s credibility. If the lawyer is unsure, it is wise to call a side bar, present the good faith basis, and ask if it’s enough.

6. Murphy v. Bonanno (DC Court of Appeals 1995).

· Facts: There are three questions that D wanted to ask to Elizabeth Murphy. First, whether she submitted a financial statement for Car Doctor when she knew nothing about its value. Second, whether she submitted two insurance claims for nonexistent injuries. Third, whether she blackmailed a doctor by falsely accusing him of sexual harassment. The trial court does not allow him to ask these questions.

· Holding:

a. No proper balancing. The trial judge didn’t go through the proper basis of his FRE608 authority. The judge excluded them without recognizing that they are admissible under FRE608 subject to a discretionary authority to include.

b. Not overturned. In a questionable conclusion, the court doesn’t overturn the verdict in favor of P. Rather, they let the judge on remand decide whether, were he to have exercised discretion, that would have excluded them. It creates a weird incentive structure. If he concludes that he erred, he’ll have to do the trial all over again. He has a professional incentive, therefore, to conclude that even if he had done it right there would have been no difference.

· Factors for court’s discretion. The court will look at remoteness in time, whether it bears on veracity, strength of advocate’s evidence for good faith basis, and traditional FRE403 considerations.

7. FRE609.

· 609(a) test.

(a) For the purpose of attacking the credibility of a witness [i.e. not proclivity]:

(1) evidence that the witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

(2) evidence that any witness has been convicted of a crime [misdemeanor or felony] shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

· FRE609(a) factors:

a. Must be for impeachment, not proclivity.

b. Must be a felony
c. Probativeness vs. prejudice balancing.

(1) If witness is not the accused, rule favors admission under FRE403 – for exclusion, probative value must be substantially outweighed by risk of prejudice.

(2) If witness is the accused, it shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect (prejudicial effect need not substantially outweigh).

(3) Different ranges of probativeness. There are different ranges of probativeness in terms of how various crimes reflect on dishonesty. Robbery does reflect dishonesty but is not within (a)(2)  because it is not a crimen falsi. The court has no balancing authority for an (a)(2) offense, which Congress decided is absolutely admissible.

· FRE 609(b). (b) deals with older convictions of any kind (more than 10 years since the conviction). The presumption is strongly against admission. The court can admit these convictions if their probative value substantially outweighs their prejudicial effect.

· Witness unlikely to deny prior conviction. Fact of a conviction can be introduced extrinsically if the witness denies it on cross-examination. As a result, there’s not likely to be a denial – everybody knows that the other side can just introduce the prior convictions by bringing them in as an exhibit.

8. Problem 8-B.

· Facts. Bank robbery. Question is identity of robber. Prosecutor has a star witness named Elmo who says that Dennet confessed. Dennet has an alibi corroborated by George Farr. All three have prior convictions for bank robbery, all within applicable time period.

· Standard for Dennet is a higher standard for admission. The judge might exclude evidence of the crime against Dennet by deciding it is too prejudicial. The more credibility is at issue, however, the more likely he is to admit the conviction. Another factor is importance of having the D’s testimony – the D may know things that nobody else does. These two pull in opposite directions. If testimony is importance, judge favors admission. But the more important it is, the more important credibility is, and thus the more the court wants to admit the prior to help the jury evaluate credibility.

· For the other two, one would think the result would be the same. However, there is an argument that D’s witnesses should deserve more protection than the prosecution’s. The theory is that, since Farr was Dennet’s friend, Farr’s prior conviction will spill over onto Dennet – the idea is that bad guys hang around together, whereas the prosecutor takes witnesses where he can find them. Some lawyers would make that argument; whether it would persuade a judge is another matter.

9. Problem 8-C.

· Civil case – that fact, however, doesn’t make a difference.

· One of them is an (a)(1) crime – manslaughter seven years ago. The other is forgery nine years ago, which is admitted automatically as a crimen falsi. Since the forgery conviction will be admitted, the judge is likely to exclude the manslaughter conviction, which is prejudicial and not very probative of witness’s propensity to lie on the stand.

· Duty to exercise discretion. A judge who does not exercise discretion under 609(a) may be reversed, even if he would be affirmed if he did exercise discretion. The duty is to exercise discretion in the first place.

· Motion in limine. Pretrial motion to get a ruling on an evidentiary point so you can plan your case. It is a motion to limit a particular identified piece of evidence – in this case, a prior conviction for purposes of impeachment. The Supreme Court has said there is no right to a ruling on a motion in limine. If you don’t testify, your point isn’t preserved for appeal. Trials are fluid and context is important. A judge may find it difficult in the abstract before the trial begins to make a fully informed judgment about whether the judgment should be granted. The judge might signal his indication, but before the trial the judge’s ability to make a fully-informed decision is compromised.

10. Character Witnesses.

· Supra. See also circumstantial proof of a relevant character trait under 404 and 405. In that instance we saw that the rules contemplate proof of a pertinent character trait when the accused in a criminal case opens the door, on the theory that the possession of that character trait is a reasonable basis to infer behavior on a specific occasion. We prove that through opinion or reputation evidence, but not on direct through specific instances. Specific instances, however, can be used on cross. We have laid out how they are proved and allowed to be proved, but we skipped 404(a)(3), which deals with character traits of a witness who may be the accused, the victim, a witness not a party to the action.

· 608(a). 608(a) tells us that “The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.”

a. “or otherwise.” The last two words of 608(a) say “or otherwise.” Sometimes a side’s innuendo may be that the person is a liar. That is another way to open the door.

B. Specific Impeachment.

1. Prior inconsistent statements.

· Only used to discredit a witness. Prior inconsistent statements are admissible only as a basis to discredit what the witness says now, and not substantively unless they fall within 801(d)(1), which deals with the substantive use of prior statements as outside the definition of hearsay. Congress has said that certain prior statements are admissible substantively despite the fact that they should otherwise be within the definition of hearsay – but only certain ones, not all. For this section, we’re dealing with a prior inconsistent statement that does not fall under non-hearsay – it is only useful to impeach.

· The Rule of Queen Caroline’s Case. Under the common law it was necessary to lead the witness gently into the subject of her inconsistency. The lawyer was to show the statement to the witness, if written, and in other cases to remind her of its substance; the lawyer was to draw her attention to the time of the statement and the surrounding circumstances. Only after these preliminaries was he to ask whether the witness in fact wrote the statement or spoke the words and to suggest that hey undercut her credibility.

a. FRE613 changes that common law practice. FRE613(a) says, “In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.” 613(b): “Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in Rule 801(d)(2).”

b. Chance to explain and put inconsistent statement into context. When the witness is a third person who may leave the courtroom, we want to be sure that the witness has a chance to explain the statement and put it into context, and that the adversary has a chance to question about it. 613(b) provides a procedure that must be followed when we mean to introduce extrinsic evidence of a prior inconsistent statement.

c. Introduction of extrinsic evidence. This rule does not govern whether or not extrinsic evidence of a prior inconsistent statement will be allowed. No rule expressly addresses that issue. That might be seen as a management question for a judge. Extrinsic evidence of some prior inconsistent statements are clearly excludable – for example, if the witness initially says that she went to see Hannah and Her Sisters and the other side has evidence that she actually saw Annie Hall. On the other hand, if the detail is vital to the witness’s story, a judge should favor introduction of extrinsic evidence. For example, if the witness says on the stand that he saw a man with long blonde hair snatch the purse but in a previous statement he says that he'’ seen a bald man snatch the purse, we understand intuitively the defense lawyer’s interest in proving that the witness had once said it was a bald man. That isn’t a peripheral issue – it goes right to the identity of the perpetrator of the crime. That casts doubt on the witness’s credibility on a central issue, not a peripheral issue in the case. This balancing (core to peripheral) fits nicely into judge’s balancing authority under 403.

2. Problem 8-F.

· Facts. Defense lawyer tries to introduce a prior inconsistent statement of the plaintiff’s witness, but has not satisfied the procedural rules of 613(b). The witness, Welch, is out of the courtroom, and the P’s lawyer objects: “I’m not going to have a chance to interrogate Welch about this statement, and Welch won’t have a chance to explain or deny the statement, which are two protections that 613(b) gives me. Counsel should have afforded that right while Welch was here – now he’s gone and Murphy should not be allowed to testify.”

· Lawyer’s objection. It’s a pretty strong argument. The lawyer with the power to protect the rights under the rule, knowing that he’ll call Murphy to introduce evidence of Welch’s prior inconsistent statement, has the responsibility either to ensure that Welch can be called back, or else go through the steps while Welch is in the courtroom. He didn’t, so this is likely to be upheld. If it’s easy to bring Welch back (i.e. he’s just across the street), then we’ll bring him back. But if it’s difficultthen the party that failed to ensure that it was done right loses the use of the evidence.

3. United States v. Webster (Seventh Circuit 1984).

· Facts: Prosecutor doesn’t know what the witness will say. She asked for a preliminary examination outside presence of the jury, but D objected. Thus, she calls witness hoping for the best and he says unfavorable things, so she impeaches the witness with prior inconsistent statements. D objects. This situation depends on our assumption that the prior inconsistent statement is not admissible substantively but only to impeach.

· Morlang case cited in Webster. We have a lawyer who’s interviewed a witness, and the witness has given him a really good statement. A week before trial, the witness has seriously diluted the value of her statement and it’s inconsistent in some regard. The lawyer wants the jury to hear the prior inconsistent statement, even if the judge provides a limiting instruction saying it can only be used for impeachment, because he thinks the jury will use it substantively. Thus, the lawyer looks to FRE607, which says that you can impeach a witness that you call. So he figures he’ll call the witness, she’ll give her inconsistent answer, and he’ll impeach her with her prior statement. He figures that it goes to such a central issue that he can even prove the statement extrinsically. This can be a little too cute, and courts will not allow it despite the language of 607 – they will consider it an abuse of that rule. That is the import of the Morlang case cited in Webster. Posner in Webster says this would be an abuse of 607 in either a criminal or civil case.

a. Webster and DeLillo say that if that’s all that’s going on, it should be excluded. But sometimes there is more to the story.

· Lawyer didn’t have to forego calling witness because she was unsure. She had a right to expect that he would tell the truth, and when he did not, she had a right to impeach him to preserve the case.

a. Example. Posner provides an example which is also reflected in the DeLillo case. Say that witness has five facts in a statement, all of which were really good. By the time trial comes, the witness remembers three of them in a way that are good and two in a way that are not good. The lawyer would like to elicit the three good facts and impeach the witness on the two statements that have changed. Must the lawyer accept the statement of the two bad facts, or can he ask about the three good ones and impeach on the two bad facts? You might say the lawyer can stop his questioning on direct, not asking about the bad facts. However, the opponent will surely bring up the bad facts on cross and it will look like the other lawyer was hiding something. Even if the opponent wasn’t going to bring out the bad facts, some stories will seem artificially shortened if only three facts are brought out and not the two – the jury might wonder why this lawyer so constrained the testimony, and he might suffer in the eyes of the jury. Posner says that when this is the case, the lawyer isn’t in the Morlang category. The lawyer is not behaving improperly by bringing out the good facts and impeaching on the ones that are unhelpful.

4. Contradiction.

· At its most general, contradiction is rather self-evident. A witness has said something, and you have evidence that would contradict what the witness had said, although not a prior inconsistent statement. In the Woody Allen example, if you have other evidence disproving what the witness said (i.e. a newspaper ad saying that they were playing Annie Hall that night), the judge wouldn’t allow it for the same reason he wouldn’t allow proof of the prior inconsistent statement.

· There are three kinds of counterproof in these cases:

(1) Counterproof that not only contradicts but also tends to prove a substantive point. Here the counterproof ordinarily gets in, as it would even if it did not have contradicting effect, for it goes to the merits of the case.

(2) Counterproof that not only contradicts but tends to prove some other impeaching point (i.e. that the witness and accused have been seeing each other). Here too the counterproof usually gets in, as would be true once again even if it did not have contradicting effect, for it tends to show bias. It serves two purposes – it contradicts the witness and also shows the witness’s bias.

(3) Counterproof that only contradicts (i.e. testimony that they saw Annie Hall and not Hannah and Her Sisters). Here the evidence is usually excluded, for it has no relevancy apart from contradicting the witness. Sometimes, however, courts admit counterproof on such a point where it seems that a witness could not be innocently mistaken on the point. After all, even a point that seems collateral from the perspective of a trial may be a tellable point, perhaps the linchpin in the story, from the perspective of the witness. For example, the witness may say that he knew it was May 3 when the incident occurred because it is his daughter’s birthday, but the daughter’s birthday is actually on May 8. If the witness pegs his memory to a fact that he uses to show the accuracy of what he’s explaining, its falsity can cause a reasonable juror to feel uncomfortable with the story. The opposing advocate may be able to introduce the true date of the daughter’s birth. In the Woody Allen example, on the other hand, the witness’s memory isn’t pegged to whether it’s Annie Hall or Hannah and Her Sisters – it’s a background fact.

· What if the prior inconsistent statement that we want to introduce extrinsically, or contradictory proof we want to introduce, is excluded to us as part of our direct case? The advocate who cannot use this particular item of proof is looking for a wedge to get it in, and the other side should be careful to ensure that the wedge is not discovered. They should be sure not to do anything that would allow the opponent to introduce the evidence, despite the fact that it is otherwise inadmissible. People sculpt their cases in anticipation of this kind of debate in court. You can’t always predict how things will come out. On the witness stand the witness may say things that, when he’s sitting in your lawyer’s office, he understands he shouldn’t say. He might allow the adversary a wedge.

5. Harris v. New York (Supreme Court 1971).

· Facts: D denies that it was heroin – says it was baking powder. Prosecutor has a suppressed statement saying it was heroin. Prosecutor wants to use that statement on cross-examination. If it’s denied then he wants to prove that he made it extrinsically, and is allowed to do so. The claim is that this was suppressed under Miranda so it can’t be used, not even to impeach.

· Holding: It can be used to impeach. Miranda does not make evidence that is inadmissible against an accused in case in chief barred for all purposes, provided that the trustworthiness satisfies legal standards.

· Intersection of silence as impeachment and constitutional criminal procedure. This case demonstrates the intersection between failure to make statements where silence is probative and constitutional criminal procedure. A witness cannot be questioned about his silence after the Miranda warning.

· Policies. On the one hand, you have a policy of deterring police misconduct. You have to make certain assumptions about how the police act. Wouldn’t they rather have a Mirandized statement available as part of the prosecutor’s case in chief, rather than taking a chance and getting a statement that can’t be used on direct, but only if the D chooses to testify? Are the Miranda policies sufficiently met by excluding it as part of the case in chief? Also, here we have a D who has essentially committed perjury. If we deny the use of this statement to impeach, we’re freeing him to say whatever he wants, secure in the knowledge that the prosecutor can’t contradict him with his own statement, even if what he says on the stand was in bald contradiction to his previous statement. Those are the competing arguments, and in Harris the policy for the use of the statement wins.

· Brennan dissent: Brennan says that the Court is analyzing this in the wrong way, because it impedes the witness’s Fifth Amendment ability to testify in his own defense. The answer to this is that he has the right to testify truthfully, not to lie. If we are interfering with a lie, we aren’t getting rid of his right to testify.

a. Walder. Walder also allowed the use of suppressed evidence, in that case an illegal search. But in Walder, the D testified that he had never possessed narcotics. A few years earlier, narcotics were seized from him and then suppressed because of the nature of the seizure. Brennan says in dissent that unlike Walder, he didn’t go outside the four corners of the accusation. White acknowledges that difference but says that they didn’t think it mattered from the policy perspective of preventing D’s from lying on the stand.

6. Oregon v. Hass (Supreme Court 1975).

· Facts: D asked for his lawyer but it was not given to him. They keep asking him questions, and he makes a statement against his interest.

· Holding: It’s just like Harris, statement can be used.

· D has a stronger argument here than in Harris. Hass can say that we’re concerned with how police behave when they have someone in custody. A police officer might think that we can elicit a statement from this person without giving Miranda warnings, but if I do it won’t be admissible other than to impeach. In Hass, the interest was on one side – it was only in continuing to question. When the D says he wants a lawyer, the law says you can’t continue to question anymore. The officer might figure that he can continue to question – he knows it will be suppressed, but it can be used to impeach. So what does he have to lose? The incentive structure encourages the violation on the prohibition of continued questioning. However, this didn’t persuade the Court, which thought that the deterrent effect of Miranda was strong enough as it was.

· Courts don’t distinguish between illegal seizure and Miranda violations. However, one could argue that a Miranda violation is deserving of more protection. The Fourth Amendment argument would be that the violation occurs when the search occurs, and the suppression rule is there to discourage illegal seizures. When the illegal search occurs, the Fourth Amendment violation is complete. When you have a statement taken in violation of Miranda, the Fifth Amendment violation isn’t fully made out until it is used against the accused. We should give greater protection to Fifth Amendment violations, because it’s the use of them that makes the Fifth Amendment violation complete.

7. Jenkins v. Anderson (Supreme Court 1980).

· Doyle: In Doyle, Justice Powell said that post-Miranda warning silence can’t be used to impeach.

· Facts: Pre-arrest silence. 801(d)(2)(B) says that silence can be an adoptive admission if you can be expected to speak up. The silence occurred in the two weeks between the time of the killing and the time of D’s arrest. On the witness stand, he says that it was self-defense. The implication is that if he really was innocent and it really was self-defense, why didn’t he go and report it? They say that this failure to report was due to the fact that he knew he was guilty. It is a prior inconsistent statement by silence when we could have expected him to speak up.

· D’s argument. D says that he had a right to remain silent under the Fifth Amendment.

· Holding: Pre-arrest silence as impeachment not unconstitutional. Powell says that he’s not going to decide the Fifth Amendment question because once D testified, he waived that right. Thus, the silence that he had a right to maintain can now be used to impeach him.

a. Raffel. In Raffel (used as precedent), D was tried twice. A witness had said that Raffel made an inculpatory statement. The prosecutor brought out the fact that in the first trial he didn’t get on the stand and contradict it. Once you testify at the second trial, your decision not to testify at the first trial can be commented on. Jenkins, if he had a Fifth Amendment right not to report the killing, would have waived it when he got on the witness stand and told a story that the prosecutor said was inconsistent with silence.

· Race factor. The D here is a black resident of inner city Detroit. He might not believe that reporting this incident to the police is likely to produce justice. The court says that this is a weight argument. There are lots of situations that are consistent with innocence. You can, however, make a policy argument that the proof is too weak and the risk of jury prejudice is too great to allow pre-arrest post-crime silence.

8. Fletcher v. Weir (Supreme Court 1982).

· Facts: Post-arrest, pre-Miranda. A statement at that point would be suppressed under Miranda.
· Holding: Post-arrest, pre-Miranda silence allowed to impeach.

· Problem with this holding: Police can wait a few hours before Mirandizing the in-custody accused. Later, the prosecutor can use that silence to impeach if the accused gets on the witness stand.

9. United States v. Havens (Supreme Court 1980).

· Background: A prior inconsistent statement can be used to impeach a statement made on direct examination. If you’re a prosecutor you might like to use this suppressed evidence, but the witness did not make a statement on direct contrary to the evidence you’d like to use. Maybe you can elicit a statement on cross that is self evidently inconsistent with the suppressed evidence, and the judge will then let you use the suppressed evidence to impeach the answer elicited on cross. To what extent can the defense lawyer sculpt the direct evidence in a way that avoids that tactic?

· Facts: On the fourth trip of these two D lawyers from Peru, they are arrested. McLeroth is found in possession of contraband, and Havens is found in possession of a T-shirt from which pieces have been cut out. Matching pieces are found taped to McLeroth’s body and the contraband is in those pieces. On direct examination, they ask Havens whether he engaged in the activity of taping the material around McLeroth’s body. The prosecutor’s argument is that he made a statement denying any relationship to the swatches, and thus he can contradict that with illegally seized evidence to impeach.

· Holding: The prosecutor is allowed to introduce this evidence extrinsically to contradict the denial.

· White’s tests:

(1) In Agnello, D did nothing to justify the cross. Agnello is a stronger case for the defense than is Havens.

(2) If the questions on cross would have been suggested to a reasonably competent cross-examiner by direct, they are not smuggled in.

(3) Within scope of D’s direct examination. He says the cross-examination questions are plainly within the scope of the defendant’s direct examination.

· Agnello: Cross-examination: “Have you ever seen cocaine?” “No.” Prosecutor then admits it. Agnello holds that this is an abuse – the prosecution smuggled the evidence in. You can imagine that Havens just though he had to be careful with what he said so he didn’t lay the foundation for admission of the suppressed T-shirt.

a. Does Agnello survive Havens? White distinguishes it in passing, mentioning that the Agnello Court said Agnello did nothing to justify bringing in the evidence. It seems that Havens is different in degree. Havens’ lawyer chose to pose a question identifying the swatches of material and deny any connection to those swatches of material. That seems to get closer to the testimony than what Agnello said.  White isn’t embracing the case. If Agnello came up before this Court, there is at least a 50% chance they’d decide it the other way.

10. Problem 8-G.

· Facts. Charge is robbery in Seattle at 7:00 p.m. on July 14. Oswald alibis that he was in Portland, Oregon, at Ardiss’s restaurant, the Jolly Roger. Ardiss testifies that Oswald was a regular customer and was there on July 14 for the whole evening. The prosecutor asks whether Oswald was there for the previous weeks or whether he would be gone for a few days at a time. This is a set-up – we don’t care about the weeks prior. Thus the prosecutor is asking about something not relevant. In his case in rebuttal, the state wants to call two witnesses – Kinney will testify that he saw Oswald in Seattle on June 27, Oswald had said that he had been there for a few days. Samuels is a waiter working at the Jolly Roger who states he never saw Oswald there.

· Holding: 

a. Kinney. Testimony by Kinney shouldn’t come in. The real issue is the 14th, not the 27th. Even if he was in Seattle on the 27th, he still could have been at the Jolly Roger for the weeks prior.

b. Samuels. Samuels’ testimony contradicts and goes more to the merits of the case. Ordinarily, contradictory evidence that only contradicts will not lead to the introduction of extrinsic evidence. However, Samuels’ testimony not only contradicts, but also shows that D wasn’t there on July 14. It is central, not marginal, and we allow it.

· Standard is the same for defense and prosecution. Prosecution not held to higher standard (i.e. reasonable doubt).

11. Problem 8-H.

· The point this problem is making is subsidiary to Havens. While Havens addresses the question of when a prosecutor can pursue a matter on cross because it was broached on direct, the question here is what if the constitution is not part of the equation at all and the evidence is excluded because the FRE doesn’t allow its use. The evidence he wants to use in rebuttal is that the D sold narcotics on several occasions. They couldn’t be introduced, we assume, under 404(b). Witness gets on the stand and says that he didn’t commit the charged offense, and he was elsewhere. The question on cross is whether he had ever sold narcotics before. The witness says no. The prosecutor’s contention is that the D opened the door for extrinsic evidence by denying it. The court’s response is that he didn’t open the door because he didn’t mention it on direct – the prosecutor’s question on cross was gratuitous. It seems that on these facts the question by the prosecutor is wrong, and the impeachment should not be allowed.

12. Carson v. Polley (5th Cir. 1982).

· Facts: The P’s attorney knows that sheriff has been subject of reprimands before for excessive force. Cross-examination: “And you’re not testifying under oath today that it’s impossible that you used excessive force and lost your temper while helping book in Mr. Carson, are you?” Answer: “It’s impossible that I lost my temper, sir.” That is the trap – it suggests something broader about the sheriff’s modus operandi.

· Holding: Evidence is admitted. “When extrinsic evidence contradicts a witness’s testimony on a material issue, the evidence is admissible without regard to Rule 608(b). . . . Here, the likelihood that Ellis would lose his temper and overreact to a prisoner was a material issue in the case, Ellis’ flat denial that it would be possible for him to lose his temper spoke to that issue.”

· Protecting your client. The way to protect your client is by objecting to the language of the question due to the ambiguity of the word “impossible.” You might try to limit the question to this event. Since you’re right, the judge will probably ask your opponent to rephrase the question.

C. Repairing Credibility

1. FRE 608(a).

· Evidence of good character has been discussed under 608(a)(2). If the opponent has called a witness to attack the credibility of the primary witness or has done so otherwise, you can call a character witness to repair the credibility of your primary witness.

· United States v. Medical Therapy Sciences (2d Cir. 1978). Court allows the government to call witnesses to repair Russell’s credibility even though there were no character witnesses attacking her credibility. The contention, remember, has to be that she is characterologically incapable of telling the truth. The court says that the defense examination of Russell triggered the government’s right to call a character witness – it was sufficiently aggressive, attacking her character for truthfulness such that the government could repair that harm through a character witness. The case has to be taken as an example of the kind of conduct that can fall within the phrase “or otherwise” for purposes of 608(a)(2).

2. Prior consistent statements.

· Tome. One of the issues in Tome was what the Court meant to do. Did it mean to say that the only way a prior consistent statement could come in is if it satisfies 801(d)(1)(B), but that when it does it comes in for its truth? Or did Tome say that when statements come in under 801(d)(1)(B), the statement has to be pre-motive, but we’re not excluding non-substantive uses of prior consistent statements. There might be credibility repairing uses of prior consistent statements other than those that fall within (d)(1)(B) – they come in too, but they don’t come in for their truth. Other theories of their use can be employed, but if those other theories are employed, the statement comes in for reasons other than its truth. See Problem 8-I, infra.

3. Problem 8-I.

· Facts: Claire and Arla meet with undercover agent who buys cocaine from them, and they are arrested. At trial, the agent says that Arla produced the cocaine from her purse. This is significant because only Claire was found with cocaine. Thus, the case against Arla is pretty weak absent the statement. The question whether the agent’s statement is correct is thus very important. In cross-examination the defense attorney has two attacks. The first is memory failure, and the second is improper motive. Prosecutor in rebuttal offers a tape recording made afterward in which the agent says that the woman with the black and white dress pulled the cocaine from her purse.

· Can it come in, and under what theory?
a. Rebut lack of memory claim. One theory for its admission is simply to rebut the claim for lack of memory. We’re not going through the Tome analysis. We’re talking about another non-substantive use. If Tome is read not to preclude other routes for admission of prior consistent statements non-substantively, then it’s a perfectly legitimate argument on the part of the prosecutor.

b. Rebut improper motive. The prosecutor wants to introduce the statement substantively also – he wants to show that Turner made the same statement before the motive to lie arose. The defense lawyer said he always had a motive to lie. The fact that he said it into the tape recorder moments afterward is not premotive. Thus, it can’t come in substantively even if it can come in non-substantively to rebut the claim of lack of memory. However, the recording was made “only moments after” they were arrested, before they were searched. The agent didn’t know that there was no contraband on Arla’s person – he didn’t know that he had to put the heroin in her purse in order to make the case strong against her. Therefore it was pre-motive, and therefore it satisfies Tome for (d)(1)(B), and can be admitted for its truth.

VII. OPINION AND EXPERT TESTIMONY; SCIENTIFIC EVIDENCE

A. Lay Opinion Testimony

1. FRE701 governs lay opinion testimony.

· Two criteria for admission:

(1) opinion is rationally based on perception of witness, and

(2) it is helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue.

· Old cases. Old cases were very frustrating in the idea that lay witnesses should just tell the facts and not give their opinions or inferences. If a person is testifying to another person’s physical state and says, “He looked out of sorts,” that is obviously opinion. The witness is measuring physical cues against his experience of the subject over time and drawing conclusions about the change in subject. The judge would say, “Don’t use words like ‘out of sorts’ – give us the facts.” It is almost impossible to do that.

· FRE701. Under FRE701 a statement like, “He seemed sad” would be rationally based on the perception of the witness. It helps the jury because using strictly factual language to describe the subject until a month ago will give the jury less to go on than allowing the witness to testify to opinion. Estimates of height, weight or age are all opinion.

· Line drawn by Federal Rules. If it is possible to provide the facts so the jury can be put into the same place as the witness and is equally able as the witness to decide what inferences to draw, a judge may not allow the opinion. In such a case, the second requirement (helpfulness) may not be met. It would be unusual, though, for the jury to be able to be put in the same place as the witness. Also, you can’t have lay opinion if it’s based on scientific or technical knowledge – a lay witness can’t testify to the chemical composition of a substance, even if he’s an amateur chemist.

2. Problem 9-A.

· Facts: We have a colloquy in which Carter, Cox’s girlfriend, says that it was her impression after talking with Cox that Cox had been involved in the firebombing.

· Conclusion: We might say it is admissible under 701. It is helpful to the jury. On the other hand, we might also say that the leap from the evidence to the conclusion is larger and more intuitive than simply saying that someone didn’t look well (the kind of thing we would allow). The degree of inference-drawing coupled with the fact that this is the central issue in the case could lead a judge to say under 403 that it is unduly prejudicial. It may well be that the determining factor is the centrality of the testimony to the issue.

· Actual holding: Judge allowed it and Ninth Circuit said it was error to admit it, although it was harmless error in the circumstances.

· Generally, we prefer lay witnesses to talk concretely rather than generally. We also know that there is always cross-examination. We have great confidence in the ability of the opposing lawyer to unpack the opinions – lack of inevitability of the inference that the witness is drawing from the opinion. Courts have generally moved toward a view that will be more generous in allowing opinions, and rely on rigorous cross-examination in uncovering any reasons to doubt the opinions.

· New York State does not have rules of evidence, and it is much more difficult to get lay opinion admitted.

B. Expert Witnesses

1. Background. Some cases generally cannot be tried without an expert – i.e. medical malpractice, antitrust suits. You have to be able to work with your own expert, and you have to be able to cross-examine the opposing expert. There are many discovery devices to know in advance what the expert will say – you get a report, and you get to depose the opposing expert so you can better prepare for the cross-examination. Failure to do that would be evident malpractice, unless it were a complex case.

2. Test of amended FRE702. “If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is sufficiently based upon reliable facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.”

· Amendment. The amendment was added after Daubert. Daubert has now been extended by the Supreme Court to cover all experts, not just scientific experts, and the amendment is drafted in such a way so as to apply to all experts.

· Elements:

a. Qualified as an expert. Need not be education – can be through experience.

b. “Assist a trier of fact to understand.” Not limited to instances where you must call an expert – rather, can call expert when it would assist the trier of fact.

· Problems of specialization. If you’re talking about one organ of the body, can you get a general practitioner? The more specific the better, because the expert will thus be more persuasive.

· Certification. The expert will be certified as an expert by the court. The proponent calls the expert, certifies the credentials, and then introduces the expert’s resume. Then the proponent asks the judge to qualify Dr. Smith as an expert in pediatrics. The opponent can either raise no objection or else ask for a voir dire, challenging qualifications on one of two grounds: Either the expert’s credentials are too weak, or else his basis for having an opinion in this case is too slim. It may happen that the opponent says that this isn’t an area where it is helpful to have an expert.

3. FRE703.

· Text: “The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.”

· Hypothetical questions. At common law, and to some degree today, the facts upon which the expert relies can be provided through hypothetical questions. Sometimes the experts don’t have time to do the background examinations. Then the expert would provide his opinion based on the hypothetical question. Hypothetical questions, however, tend to put the jury to sleep.

a. FRE705 coupled with 703 makes it clear that hypothetical questions are not required in the federal courts, as they once were in many common law courts. The lawyer can launch right in, saying, “Do you have an opinion of what happened here? What is it?” The expert can then review all of the work establishing negligence.

· Everything upon which an expert relies may not be admissible in evidence. A scientist may rely on the work of another scientist or certain notations in a record. Some of that may not be offered in evidence – it may not even be admissible in evidence. They’re enmeshed in a web of research conducted by hundreds of thousands of others, and bringing all of it to bear on their opinion. The rule makes clear what was always understood but not explicit – the expert relies on the state of the art in the area of expertise. That information on which the expert relies may not be heard by the jury, and if heard may not be used to prove its truth, but just as a basis for the expert’s testimony. In the highway example, the hospital statement to the officer was used in evaluating his report, but it would not be otherwise admissible by a party opponent. The proponent of the opinion, cannot reveal the basis for the expert’s opinion, if inadmissible, unless the probative value substantially outweighs the prejudicial effect. However, the opponent can uncover it.

· Cross-examining experts.

a. Learned treatises. We saw this in part in 803(18) – learned treatise exception to rule against hearsay. Cross-examiner says, “Dr. Smith, are you experienced with White on Neo-Natal Injury?” “Yes – excellent book.” Then we bring out something in the book inconsistent with what Dr. Smith testified to. That comes in not only to impeach Dr. Smith, but also for its truth. At common law, it would come in only to impeach. If Dr. Smith refused to certify White as an authority, you could ask for judicial notice or get your own expert to certify White as an authority. Other questions include money (how much expert is getting paid; what percentage of income is made from expert testimony), whether expert has you ever testified on the other side in these cases (if the expert has testified for the other side, you want that testimony because they may say something inconsistent with their present testimony). Also can cross-examine based on the fact that the expert has never gotten into the underlying facts.

C. Scientific Evidence

1. Daubert v. Merrell Dow Pharmaceuticals (Supreme Court 1993).

· Context of case. Decision can be understood in the context of the shift from individual litigants to class actions with many plaintiffs. P wants to prove that a particular drug or other product defect has resulted in serious damage. To do that, P has to introduce science. You have to present that information through an interpreter, which will be one or several scientists on both sides.

a. Jury predilection to compensate the victim. Here are injured people and an enormously wealthy adversary. The jury’s sympathy will be to try to compensate the injured person. It’s human nature to want to resolve doubts in favor of redressing a harm. If you add in this small army of experts on each side, and you’re sitting in the jury room, you say, “We’re not very sure, but all we have to conclude is that it’s more likely than not.” The impulse in the jury room will be to say that x caused y. The D knows that, which is why these cases rarely reach the jury room. So long as you can get those scientists on the witness stand, you’ll probably generate a very nice settlement.

b. “Junk science.” The folks who get sued claim that the opponent’s experts offer “junk science.” This is all made up, but it’s so complicated that judges and juries don’t realize that it’s made up.

· Frye. In Frye, which was law until Daubert, the Court had to decide when scientific principles could come into the courtroom. Frye said “the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs.”

a. Criticism of Frye. Frye was criticized over the years for two primary reasons:

(1) It gave too much power to the scientific community to decide what science should be allowed into the classroom. Under Frye, the P will claim that he has made out the foundation for the scientist’s testimony. Too much deference to scientists and not enough control by judge.

(2) Too high a bar. Frye excludes too much good science that could help resolve disputes by requiring general acceptance. Some discoveries are not yet well enough along to have general acceptance, yet they are sufficiently trustworthy, it is argued, to permit a jury to consider them. (The “junk science” people, however, thought there was too much even under Frye.)

· Facts. The lower courts throw out expert’s testimony and it goes to the Supreme Court.

· Holding: The Supreme Court unanimously concludes that Frye did not survive adoption of FRE. Daubert reverses the lower courts and lowers the bar by omitting the phrase “general acceptance.” On the other hand, the trial court says that the judge has to get more involved, making a 104(a) judgment that it is valid science. From the point of view of these combatants, this second element is good for the defendants, getting the judge to act as a true gatekeeper. Nobody knows yet whether Daubert has resulted in more or less science in the courtroom. Certainly it has resulted in judges taking more of a hands-on role. In Kumho Tire, this is extended from merely scientific experts to all experts.

a. Weakness of argument that FRE overrule Frye. In Abel, even though the rules say nothing about impeachment for bias, the common law rule survives the FRE. Here, in contrast, the FRE overrules Frye. That’s a very tenuous argument. Justice Blackmun defends that position by analyzing the words in 702 “scientific knowledge.” He says that “scientific” implies a grounding in the methods and procedures of science. Then he quotes the dictionary, saying that “knowledge” “applies to any body of known facts or to any body of ideas inferred from such facts or accepted as truths on good grounds.” The Court could have said that the rules in Frye could be reconciled instead. There was a lot of criticism of Frye, which may be why the Court reversed it. But there is no evidence that Congress intended to overturn Frye. In any event, it is now accepted that, with a minor exception, Frye is dead and Daubert lives.

b. Remand. On remand, the lower court still refuses to allow the expert testimony.

· Determining whether science is valid. Justice Blackmun says that a trial judge must make the decision whether the proffered science is valid science under 104(a). What if there is no precedent, or the challenge isn’t to the theory of the science, but its application? There is a non-exclusive list of factors for the judge to consider:

(1) Falsifiability. Has the science been tested? Can it be falsified?

(2) Peer review and publication. Has the science been subjected to peer review and publication?

(3) Rate of error. What is the rate of error? Are there standards for controlling the technique’s operation?

(4) General acceptance. Has the science gained general acceptance? Here’s where Frye lives on – it is one of the tests, but is no longer the only test that the court considers for admission of the science.

· The Downing factors. Judge Becker in Downing had offered other factors to consider: Types of error, existence of a professional literature appraising the process or technique, nonjudicial uses and experience with it, its newness and relationship to more established processes or techniques, and the qualifications of the witnesses. Daubert cites Downing with approval, so all of these can be considered. Also, as Justice Breyer says in Kumho Tire, it’s impossible in advance to give a checklist because the various types of experts will differ so much.

· Two types of claims. Two types of claims may be propounded: a theory (here’s how we determine lost profits) and whether the theory has been applied to these facts in a valid way. The theory standing alone is not very useful – they have to apply the theory to the facts before the court.

· Continuing battles. Daubert has not ended the battles. In any mass tort cases, and in the big antitrust cases, you’ll almost always need multiple experts. Daubert gives the defense more and better arguments to exclude. Even though the bar has been lowered, Daubert gives the trial judge the assignment of reviewing the science. Because the judge’s decision to admit or reject the science is reviewed only for abuse of discretion, the trial judge has confidence because he is likely to be the final decision-maker on the proffered evidence. Some people think the determination should not be examined under abuse of discretion—the question in Daubert is as capable of resolution by the court of appeals as by the trial judge. However, the trial judge is generally going to be the final arbiter, which emboldens the judge in taking his role seriously.

· Dissent. Rehnquist agrees that Frye was overruled, but thinks the majority went too far in laying out standards in the abstract that judges should employ. He asks how we know all this—we are relying on the amici, many of whom are members of scientific communities. He argues that they should simply remand this to the lower court to resolve under the FRE. Rehnquist and Stevens in this dissent say that you should not define valid science from quotes from the dictionary and amicus briefs.

· Exclusion under 403. Even if the judge concludes that it is valid science, he can exclude it under 403. The judge might conclude that the unfair prejudice outweighs the probative value in a particular case. While an expert may rely on information that is otherwise inadmissible, the lack of trustworthiness of underlying information otherwise excludable might compel the judge to make a 403 ruling against admission. The judge’s role is always determining what is helpful to the jury. He may find that even if it is valid science it is not helpful to the jury.

· Hearings on admission of science. Hearings on whether or not science should be admitted can go on for weeks – they can last longer than the trial. They are enormously expensive—it’s not unusual for an expert to charge $10,000 per trial day. Experts, by the way, cannot be paid on contingency fee bases. It’s foolish from a practical perspective because it would cast doubt on their credibility. But it’s also forbidden by penal statutes and rules on experts.

VIII. BURDENS OF PROOF AND PRESUMPTIONS

A. Burdens and Presumptions in Civil Cases

1. Burdens of proof.
· Burden of proof. It makes intuitive sense that on the first day of trial, as far as the fact-finder is concerned, the scales of justice are evenly balanced. If you imagine hypothetically that neither side puts on any evidence, the one who loses will be the one who had the job of persuading the jury that certain facts were true or persuading the jury that certain facts were not true. If that person doesn’t do that, they lose. You might say that the P has the burden of proof in that tort case on the elements of the claim. In almost all civil cases, the weight of P’s burden is proof by preponderance of the evidence. In some cases, it is more than a preponderance – it is clear and convincing evidence. In a criminal case it is beyond a reasonable doubt.

· Mathematical calculation. Preponderance is 51-49 (more likely than not), and the others are not capable of mathematical calculation. The jury is never told a percentage.

· Burden of production and burden of persuasion. Burden of proof consists of two concepts—burden of production and burden of persuasion.

a. Burden of production suggests you have to do something to meet the burden, but your opponent may also do something to help you meet the burden. Thus we say that you have a “risk of non-production” – if evidence is not introduced on this point, you lose. But you don’t necessarily need to produce the evidence. Your opponent can produce it for you.

b. Burden of pleading. Burden of pleading is a procedural concept. We may allocate to somebody the burden of pleading—the burden of injecting something into a case—without giving them the burden of proof on that issue. They just need to say it’s an issue. For example, in a criminal case, we make the D say, “Self-defense.” But if he does, the prosecutor must disprove it by beyond a reasonable doubt. Just because a party has the burden of pleading does not mean it has the burden of proof.

c. Burden of persuasion. That’s a decision the fact-finder makes. If we have a jury trial, the jury will determine whether it is persuaded by a preponderance of the evidence. While we can test production burdens by a motion to the court, we never really know until a jury comes in with its verdict whether a party with a particular persuasion issue has met that burden. The judge evaluates burden of production, while the jury evaluates burdens of persuasion.

· Summary judgments. The judge may say, “No rational fact-finder could conclude for you on these facts. I throw the case out.” He can thus throw out the P’s case. On the other extreme, if D says something like “I ran the red light, but I was allowed to” then the judge can decide that no rational jury could find against the P on the issue of negligence. At either extreme, party hasn’t met its burden of production.

· Assigning burdens. While it is almost always true that the party with burden of production also has burden of persuasion, it isn’t always true. A state might say that it isn’t enough to let the D introduce a piece of paper saying it was self-defense – he has to meet a production burden. If D does that, then the state has the burden of disproving self-defense beyond a reasonable doubt. That’s an issue where the D has production burden, but if he meets it then the government has the burden of persuasion beyond a reasonable doubt on that issue. There is a gradation of assignments of burden that a legislature might choose, consistent with the constitution, to assign to one party.

· Production and persuasion burden. Party with production burden usually has persuasion burden. When P has a note showing that D owes money, D has burden of proving payment if it’s a defense. That’s because it’s easier for D to show cancelled check than for P to do so. The legislature here has chosen to put the burden on D rather than making P prove non-payment.

· Making decision about allocating burdens. How do we make the decision about allocating burdens?

(1) Access to evidence. Who has better access to information? Who is more likely to be able to gather information even if he or she doesn’t have it? Let’s allocate the burden to the party with the greater ability to gather the information.

(2) Social policy might cause us to assign certain burdens.

(3) Probabilities – in our experience, what’s more likely to be true? Let’s give the burden to the party who is arguing for a fact that is less likely to be true.

(4) Finality. Then there’s the interest in finality. For example, proponent of declaration that a person is dead only needs to show that the person hasn’t been heard from in seven years, and then the opponent needs to prove that the person is still alive. There is an interest in finality after a time.

· Difficulty getting evidence. Sometimes there will simply be difficulty in getting any evidence at all. The party with the burden of proof could lose simply because the evidence isn’t there. If there’s nothing out there, allocation of burden of proof can make a difference.

2. Presumptions.

· Background. Properly used, a presumption is a rule of law that says that under certain circumstances, if a party proves that one fact is true to the satisfaction of the trier of fact, then the trier of fact must find that another fact is true. For example, there is a presumption that a letter reaches its destination within three days. There is a presumption that if an item of property is given to a bailor and comes back damaged, the bailor’s negligence is responsible for the damage.

a. Reasoning behind these presumptions. The letter is a presumption because it is experientially true. It also recognizes that the recipient is best able to talk about non-receipt. In the bailment presumption, it’s the same thing. The bailor has access to the information that might explain why the car was damaged if it isn’t because of the bailor’s negligence.

· Jury instructions. Juries don’t hear the word presumption if done right. The jury hears the instruction – if you believe X by a preponderance of the evidence, then you must believe Y. X in that situation is called a basic fact, and Y is called a presumed fact. The problems arise when the opponent of the presumed fact tries to negative the presumed fact – introduces evidence NPF (negativing the presumed fact). That’s called the in-between situation. We call this operation of the presumption when the basic fact is in dispute. We assume that the battle is over the basic fact.

· Inference vs. presumption. An inference is permissive, while a presumption is obligatory. An inference is something that a jury may or may not draw, which the lawyers argue in summation. Judges may put instructive inferences on the jury instructions.

· Presumption examples. It’s possible that the P who gave the item to a bailor can prove so persuasively that the item was in good condition that no jury could fail to find that it was true. If so, then by establishing the basic fact (item in good condition) so persuasively, automatically the bailee will have established the negligence of the bailor. If the basic fact is incontestable and nothing is being done to negative the presumed fact, then it follows ineluctably that the presumed fact is incontestable. That’s what it means to have a mandatory rule. At the opposite end of the spectrum, if the proof that the item was in good condition is so wanting that no reasonable person could find that it was in good condition and that’s all you’ve got on the issue, then you lose. The jury cannot find the basic fact to be true, so there can be no presumption.

· The in-between situation. The critical theories are Morgan and Thayer.

a. Bailed goods general presumption. If the bailor gives the goods to the bailee in good condition and they are returned damages, the presumption is that they were damaged due to negligence of the bailee. This is because the bailee has the goods in his possession and can better explain to trier of fact the reason for the damage. This is also a public policy to protect bailors.

b. Evidence introduced to counter the presumption. The bailee introduces evidence that the goods were destroyed because of an event that negates the bailee’s negligence – i.e. a flood, a crime.

c. Thayer’s view. In Thayer’s view, all the bailee must do is introduce evidence that could support a rational person in concluding that the goods were damaged by reason other than the bailee’s negligence. The bailee has a burden of production NPF (negativing the presumed fact). Once the bailee does that, in Thayer’s view, the presumption disappears. We have not shifted to the bailee any burden of persuasion – just the burden of producing evidence that, if believed, could negative the presumed fact. Having done that, the presumption disappears. This is called the bursting bubble theory, which gives the least respect to the force of the presumption. The evidence NPF changes the “must” that would appear in the jury instructions to “may,” which is important – the jury no longer has to find negligence. In the bailment situation, because the bailment presumption is not experientially based, having lost the benefit of the presumption, the bailor will be out of court. Without the presumption, the bailor will not have sufficient evidence to meet a production burden and get to the jury on the issue of the bailee’s negligence.

d. Morgan’s view. Morgan said this doesn’t give the presumption enough respect. We should shift not only the burden of production, but also the burden of persuasion. Morgan gives as an example an employee on company business due to the fact that his basic work for the company is to drive. Morgan says that if the employer introduces evidence NPF and the presumption disappears, the P is out of court. Morgan says that doesn’t give enough weight to the presumption. Instead, Morgan says that the jury should be instructed like this: “Everyone agrees that the basic fact is true [using facts themselves, not term ‘basic fact’]. You must find that the presumed facts are true unless the opponent of the presumed facts has persuaded you by a preponderance of the evidence that the presumed fact is not true.” As you hear that instruction, you hear it shift to the opponent of the presumption the burden of persuasion to negative the presumed fact. Coming into the case on day one, the P has the burden of proof on the basic fact. Once the P proves delivery in good condition, he is aided by the presumption.

e. See FRE301 (presumption imposes on party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such part the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast).

f. See also FRE302 (effect of presumption as to which State law supplies rule of decision is determined in accordance with State law).

3. Problem 10-A. There is evidence on both sides as to whether the basic fact is true. There is no challenge here to the presumed fact. If the harpsichord was in the same damaged condition when delivered, the P will lose. If it was in good condition when delivered and the trucker makes no effort to prove negligence, the P will win.

4. Problem 10-B.

· Facts: The question is whether Mason Parnell suffered an accidental death or committed suicide. If it is accidental, insurance compensation is higher. If it’s suicide, he gets no compensation at all. There is a presumption against suicide. The basic facts are sudden violent death, and the presumed fact is that it’s not suicide. Parnell introduces evidence that there was no soot pattern or flash burn on his face, that another rifle accidentally discharged, that he died holding a cigarette lighter, that he was in good financial condition, healthy, happily married, not moody or morose. In response, the insurance company introduces proof that the rifle was in perfect order, and other proof such as marital difficulties and illness. Widow asks for an instruction on the presumption, and the insurance company seeks a directed verdict. We’re in a Thayer jurisdiction.

· Holding: Two propositions:

(1) Insurance company has met burden of production NPF.

(2) Insurance company has introduced evidence through which court could conclude it was suicide, but shouldn’t get its directed verdict.

· Reasoning:

(1) Thayer jurisdiction. Insurance company’s evidence is sufficient to meet a production burden of not proving suicide. In a Thayer jurisdiction, the presumption is knocked out of the case. Is there enough left from which the jury could infer accident? The answer is yes. This would get to a jury without any mention of any presumption in a Thayer jurisdiction.

(2) Morgan jurisdiction. If you find that it was a sudden violent death, you must find that it was an accident unless the insurance company can persuade you by a preponderance of the evidence that it was suicide. She gets to the jury with a very nice instruction from the court that contains the word “must” and puts on the insurance company the burden of persuasion.

(3) Some jurisdictions do not use Thayer or Morgan for all cases. Some jurisdictions have not only chosen different standards for different kinds of cases, but have deviated from these two standards and chosen one of the intermediate standards.

5. Texas Department of Community Affairs v. Burdine (Supreme Court 1981).

· The Court wishes to give presumptions more respect than Thayer. Unless the presumption is knocked out, the court is prepared to let it go to the jury on the basic facts where an argument could be made that the basic facts standing alone could not support a finding of the presumed fact by a preponderance of the evidence. The Court may be treating the presumption here as having a greater benefit to the P – even when it’s knocked out, the policy of keeping it in the background survives.

· For discrimination. One way of proving discriminatory intent was circumstantial. The Court recognizes that the phrase “prima facie case” could be used in two ways. They are using it as “basic fact.” The P belongs to a protected group, applied for and was qualified for a job for which the employer was seeking applicants. Court says this is sufficient to create the presumption that P was rejected for a discriminatory reason.

(1) Rationale. This can be understood as based on public policy, as well as some duty on the part of D to come forward and explain itself. For both of those reasons, if not by virtue of the sheer probative force of the basic facts, the Court places this burden on the D to come forward with evidence. But the Court says that once this is done, the presumption disappears. It is frisky with its use of language: “It is sufficient if the D’s evidence raises a genuine issue of fact as to whether it discriminated against the P. To accomplish this, the D must clearly set forth, through the introduction of admissible evidence, the reasons for the P’s rejection.” The words “genuine” and “clearly” seem to ratchet up the burden on D.

· The Court in footnote 10, citing Thayer, says “we do not imply that the trier of fact no longer may consider evidence previously introduced by the P to establish a prima facie case. A satisfactory explanation by the D destroys the legally mandatory inference of discrimination arising from the P’s initial evidence. Nonetheless, this evidence and inferences properly drawn therefrom may be considered by the trier of fact on the issue of whether the D’s explanation is pretextual.” It seems to say that even when the presumption is knocked out, the basic facts remain in for whatever probative force they have. The residual probative force of the prima facie case, and that case alone, should not be enough to meet a production burden of discrimination once the presumption is out of the case. The Court wished to give greater respect than a pure Thayer rule would to the policy behind the presumption by saying that the case can go to the jury even without the presumption if the prima facie facts are established. The rather slight and casual mention of 301 supports the view that the Court was operating on a territory of its own devise and not simply applying the strict rule contained in 301.

· What happens when D introduces evidence NPF? In that case, it’s back in the P’s court. She now has to carry her persuasion burden unaided by the presumption. Maybe she could do that based solely on her prima facie case, coupled with serious cross-examination of D’s witnesses, causing jury to disbelieve purported non-discriminatory basis. Maybe she wants to introduce additional evidence.

· Does she have to provide additional evidence? She is certainly permitted. Fairness dictates that she should be able to prove that the explanation is made up. Does she have to even do that? That’s where we have some indication in the opinion that she may be able to rest solely on the facts in the prima facie case, coupled with cross-examination of D’s witnesses in their testimony as to a non-discriminatory reason. Footnote 10 supports the proposition that P can rest on these and prima facie case alone. If you’re a lawyer, you’re not going to do that. You won’t aim for the low point – your goal isn’t just getting to the jury, it’s getting to the jury and winning. Thus it will be rare that you have a situation where P has to rest only on prima facie case coupled with cross-examination. The lawyers will be prepared to disprove the purported non-discriminatory purpose.

· Title VII. It’s fair to argue that the Court is giving the presumption weight because of the public policy behind Title VII and the difficulties of proving discrimination circumstantially. It could come out in the next case and say that you’re overreading it – this is a pure 301 analysis. Or they can say that they refused to use 301 in Title VII cases. But where would they get the authority to ignore 301? A case like this gives the Thayer principle advanced value to the opponent of the presumption. Doesn’t it have to do the same in cases where the same public policies don’t appertain?

6. St. Mary’s Honor Center v. Hicks (Supreme Court 1993). More or less a reprise of Burdine, and supports proposition that Court will allow prima facie case to get P to jury even if there is no presumption, after D puts on its case.

· Suppose P seeks compensatory damages. If there were a jury, could the D win a motion seeking judgment as a matter of law? The answer is actually no – the D could not win the motion. We don’t know if it’s enhancing the presumption to be something more than Thayer in the context of Title VII cases.

7. Price Waterhouse v. Hopkins (Supreme Court 1990).

· Facts: P had direct proof of discrimination in comments made to her by others at Price Waterhouse. The D puts on evidence consistent with a non-discriminatory purpose. Are we now operating in the world of Burdine, or are we operating in a different world?

· Holding: The majority says we’re operating in a different world. The P proves discrimination directly. The D comes along with non-discriminatory reasons. The Court says that when you have direct proof of discrimination, we’ll impose on the D the burden of persuasion that it would have made the same decision even absent the discrimination.

· Differences. In the first case, the P has burden of persuasion that she was denied the position because of her sex. Her proof is direct. If the jury believes that, the burden of proving to the jury’s satisfaction that the D would have made the same decision for the claimed non-discriminatory reasons is on the D. The jury will be told something like, “If you believe that P proved by a preponderance that she didn’t get the promotion due to a discriminatory reason, then the burden of persuading you that the D would have been denied the promotion in any event for reasons that are not forbidden by the statute is now on the D.” You can understand why the Court would wish to allocate that burden to the D. It is in a much better position than the P to explain to the jury that it would have reached the same result for other permissible reasons. It is very difficult to expect the P to persuade the jury that non-discriminatory reasons were not conclusive in themselves in denying her the job. We’re talking about D’s motives. Rather than give P the obligation to explain D’s motives, it makes more sense from a policy perspective to say that D must persuade that purpose would be the same if not for non-discriminatory reasons. These kinds of decisions could determine lawsuits, especially when the direct proof is minimal or non-existent.

IX. PRIVILEGES

A. Attorney-Client Privilege

1. Generally.

· FRE501. Congress chose to enact a uniform rule on privileges – 501. It says that privileges should be applied as at common law.

· Overview on privileges. A privilege is the legal right to refuse to provide information in response to a court order. You can be in contempt of court unless you have the privilege not to do so. Privileges are products of the rules of evidence, and the attorney-client privilege allows lawyers and clients to refuse to give information in return to process. Lawyers are required to decline to provide privileged evidence in the absence of a client’s instruction to the contrary.

2. Attorney-client privilege.

· Strongest of the privileges. Lawyers define and effectuate the privileges, so it’s not surprising that it gets the weight it does.

· Reasons for the privilege:

(1) Instrumental. Lawyers can’t do their job unless they get all the information they need to do their job from their clients.

(2) Individual autonomy. It’s just right, in a society as complicated as ours where virtually no laypeople understand the complexity of the law, to create a safety zone where they can be candid with someone who can explain their duties and rights under this complex legal structure.

· What falls within the privilege. The better and modern view is that communications by either party dealing with the subject of legal advice is privileged. It protects only communications (written or oral).

· Privilege vs. confidentiality. Confidentiality says that lawyers shouldn’t go around volunteering information about their clients regardless of where they get the information. Lawyers have an affirmative duty to refrain from revelation of client confidential information. Privileged information is what you get from a client and a client’s agent, not information that you get from third parties. Privilege is a process you use to prevent the court from getting information about your client. It is a shield, whereas confidentiality is a bar on voluntary information, whether totally innocent (talking about a client’s matter at a cocktail party) or nefarious.

· Outside realm of privilege. Privilege doesn’t protect some kinds of things.

(1) Date and time of court appearance. A not uncommon situation is where lawyer has told the client time and place of next court appearance. Client did not appear, and lawyer is subpoenaed to tell the court what he told his client in regard to the court appearance. It’s not privileged because this is not legal advice. The privilege doesn’t protect lawyers from having to reveal information harmful to the client.

(2) Appearance of client. Also not within the privilege is the appearance of the client – i.e. if the client is tipsy. In the main, appearance of a client will not be viewed as within the privilege because it is not communicative. If the client is tipsy and got into a car accident, the lawyer would be required to reveal the inebriated state that the client was in.

· Dependence upon confidential relationship privileged. Sometimes a court will say that a client has depended upon a confidential relationship to reveal something to the lawyer. A client charged with assault after the event might go to the law office and reveal a wound under his clothing, for example to help the lawyer develop a theory of self-defense. The client’s act of showing the wound to the lawyer and the lawyer’s knowledge of the wound will be privileged. The wound itself is not privileged, but the communicative aspect of client showing injury to lawyer would be privileged.

3. People v. Meredith (California 1981).

· Facts: Schenk, the lawyer, elicits from Scott the fact that the victim’s wallet is in the trash bin behind Scott’s home.

· Holding: The fact that a communication between a lawyer and a client is privileged doesn’t mean that the information that the client conveys is privileged. Otherwise people would just tell everything to their lawyers in order to claim a privilege. Schenk sends an investigator, Frick, to see the wallet and Frick brings the wallet back to Schenk. The first lesson of the case is that the wallet is not privileged – you can’t hide real evidence to defeat your adversary’s case. Sometimes the mere possession of real evidence is a crime, and you aren’t relieved of criminal complicity merely because you’re a lawyer. Schenk recognizes that he can’t keep the wallet because it’s an independent crime and because the government has a right to it as part of the proof of his crime. The prosecutor says that the wallet is of no evidentiary use to him. The only way it has evidentiary value is by being in the trash can behind Scott’s house – then there is a nexus between the victim’s wallet and D, but they destroyed that value by taking it out of the bin. Prosecutor asks to be made whole. D lawyer says prosecutor wouldn’t have found it. The court says that maybe prosecutor would have found it, maybe not. But since D’s lawyer did something wrong, he has to make the prosecutor whole – he has to give back that evidence.

(1) Mere possession of real evidence can be a crime. See In re Ryder (attorney suspended from practice for 6 months for keeping from government physical evidence of committing the crime).

· Lessons. Lesson one is that the thing itself is not privileged. That’s also true with respect to things that are not independently illegal to possess – contraband, sawed-off shotgun. It’s also true to things like documents. All the cases in the Meredith line, however, deal with contraband, fruits of the crime, or things that are illegal in themselves to possess.

· Phone records would be different. Say a client comes to you with his phone records that show phone calls to A, B, C and D on certain dates, and that is inculpatory given the theory of the case. There is nothing illegal about these records, so you put them in your file cabinet. That’s a far cry from Meredith and Ryder.

a. Note on this case. In this case, the law firm was subpoenaed to turn over the phone records and resisted. Ultimately they lost, but nobody said they were wrong for resisting the subpoena the way Ryder was wrong for failing to turn over the loot.

b. Some obstruction of justice statutes differ. There are instances where a state’s obstruction of justice statute will be interpreted, or could be interpreted, to make it illegal to possess the phone records even though the phone records are not independently illegal themselves. In Norell, the lawyer discovered in the car of his incarcerated client a plan written in the client’s handwriting for the anticipated kidnapping. It wasn’t independently illegal to possess this plan. The lawyer turned it over. The client was convicted and said that the lawyer shouldn’t have turned it over. The Alaska Supreme Court said that, as they read the obstruction of justice statute, the lawyer was obligated to turn it over even though it wasn’t independently illegal to possess. The Court said that the lawyer could well have concluded that the statute required him to turn it over, and thus it was not ineffective assistance of counsel.

· What would you do if you were a lawyer in California after Meredith to avoid this situation? You’d look at the wallet. You wouldn’t eliminate its evidentiary value by removing fingerprints (see Kellington, where lawyer destroys evidentiary value of incriminating items and is convicted of obstruction of justice by a jury). You would then return it to the scene. By taking it under your possession in California (and probably everywhere else) you take on an obligation to turn over the item that you pick up.

· What if the client walks in with the wallet? You might tell the client not to leave it there. You might say that even if your state courts wouldn’t require you to identify the client as the source of the item, because you might not want to be in a position where you have to turn it over to the authorities. You might send it anonymously. There are only a few cases on the question of whether you would have to turn it over if the source were the client himself and those cases are divided.

· What if there is a third person present with whom communications are not confidential? If you bring third persons into the conversation who don’t have the role of facilitating the lawyer’s rendition of legal services, then you lose the benefit of the privilege because you haven’t treated your communication as confidential. If I tell my lawyer x and then I tell my friend y, I don’t lose the privilege of my communication with my lawyer. But if I tell my friend that I told my lawyer such-and-such, then my confidentiality would be destroyed and the law isn’t going to protect that communication. That’s why, when people come to law offices with a friend, the friend has to wait outside.

a. Third persons in the loop for good reasons. There are often third persons in the loop for good reasons. The client may be a 12-year-old, and having the parents there helps to communicate with the client and facilitates sharing of information. There is legal support staff (i.e. secretaries) who are helping to render legal services. If they are operating under the authority of the lawyer, the conversation will be privileged. Translators of foreign languages are sometimes necessary for lawyers to understand the interview.

4. United States v. Kovel (2d Cir. 1961).

· Facts: Lawyer brings in an accountant.
· Holding: If outside party was brought in for the purposes of enabling the lawyer to render legal advice, discussion with the accountant/forensic scientist/physician is privileged. The arrow generally has to go lawyer to accountant. There are plenty of cases where the client talks to the accountant first, and the accountant says, “You need a lawyer.” Because the lawyer wasn’t in on it when the client got the accountant, the conversations that antedate the discussion with the lawyer are not privileged.
5. In Re Grand Jury Investigation 83-2-35 (Durant) (6th Cir. 1983).

· Generally identity will not be protected. It is not communicative. It’s outside the scope of the privilege, just as the appearance of the client is outside the scope of the privilege, and the general nature of the matter is outside the privilege. Very rarely identity will be protected, but the doctrines the courts have fashioned to explain when identity is protected are difficult to articulate, they are created and later rejected (sometimes by the same court), and they are unreliable.

· Baird. Baird (cited in Grand Jury) is the paradigmatic case. We can sympathize why there was a need for privilege there. Unfortunately, courts have not been able to articulate a theory for cases that are not like Baird. In Baird, the client goes to the lawyer, tells him to send $12,000 to the IRS but not tell them who he is. The very thing the client wanted to protect is his identity. In Grand Jury, it is quite different. The client gave the lawyer a forged check and they want to know who gave it to him.

· Hit and run case. The other kind of case that often arises is the hit and run case, where the client asks the lawyer to negotiate a plea bargain but not reveal his name. The lawyer is then subpoenaed either by the government or the victim to reveal the name of the client. This is a situation where the client’s very purpose in going to the lawyer is to protect his identity.

· Explanation of theory. You’d say it’s a theory where protection of identity is part of the reason for seeking legal advice, and forcing lawyer to reveal it would undermine the reason for seeking legal advice. This has become the dominant theory.

· Client’s name is last link. If the government already has everything it needs to have to convict the client except the name, and the last link is the name, then the lawyer need not reveal the name – simply because it’s the last link. This is true even if the client’s identity has nothing to do with the reason the client hired the lawyer. This theory which has been abandoned by a number of courts because it’s too broad. It seems to say that we’ll protect identity because the government really needs it, but that doesn’t make it communicative. There’s no connection, for example, between the forged check and the reason for seeing the lawyer. Simply because it’s the last piece of information the government needs, we won’t let them get it. But that’s not a theory or a rationale – it doesn’t connect to the purposes underlying the rule of protecting communication.

6. State v. Phelps (Oregon Court of Appeals 1976).

· Future crime or fraud exception to privilege. The lawyer’s duty of confidentiality has exceptions. In New York, for example, a lawyer can reveal confidential information to the extent necessary to prevent future criminal conduct. It’s not obligatory – it’s permissive authority provided for that reason. In other states, it must be serious and criminal – a violent crime. In some states, a lawyer is obligated to take steps to prevent criminal conduct or violent criminal conduct. The client’s purpose in consulting the lawyer may be a criminal or fraudulent purpose. In that case, the law of privilege says there’s no reason to protect the communication in the first instance. The policy disappears when the client is using the law to plant harm against others.

· Facts. In Phelps, the client goes to the lawyer in a DUI and has an alibi. The lawyer suspects the client is lying, calls the client out, and the client admits he is lying but says he won’t lie at trial. Lawyer drops him. Client gets another lawyer, is found not guilty of DUI, and is charged with perjury. They call the first lawyer and the client says that the communication was privileged. The court finds that it isn’t privileged because his only purpose in going to the lawyer is to commit a crime against the court, which isn’t protected.

· Generally used where prospective. Generally, this is used where it is prospective. If the client says “I committed a fraud” that is privileged information. The lawyer is being asked to help the client in completed conduct. There is no justification in allowing the lawyer to reveal that information because you aren’t prospectively protecting anybody against a fraud or crime yet to be committed. But if he says “I’m going to kill that son of a bitch” you want to protect that person from prospective harm. The wrinkle here is the client’s statement to the lawyer that he lied. It is a retrospective statement – yes, I lied to you. It is not a prospective statement saying that he intends to lie on the witness stand. In fact, he claims that he will not lie on the stand. That is a wrinkle, but analytically it makes sense. The prosecutor says true, but the client’s purpose in going to the lawyer in the first place was to use the services prospectively to commit the crime of fraud. What he told the lawyer was not for the purpose of good legal advice, but rather he wanted to use the lawyer to commit a crime on the court. That kind of communication is not privileged.

· Using the communication to prove it is not protected. You may want to use the communication as part of the proof. But how do you use communication whose protection is at issue to prove it’s not protected? If the person trying to show fraud can show by some quantum of evidence that the lawyer’s services were obtained for fraudulent purposes, the judge can evaluate the communications in camera in making the final determination of whether the claim of privilege will be upheld. The judge doesn’t ultimately find that the lawyer’s services were used in fact for criminal purposes, but finds some significantly high level of confidence that they were to warrant dropping privilege.

· Generally identity is not protected. We want to protect the sanctity of communication. We want them to communicate with their lawyers, knowing that the lawyer’s can’t be forced to reveal what they say. In order to encourage clients to be really candid, we don’t have to protect identity. Baird and the hit and run cases are exceptions, and that’s why those cases go the other way. The question isn’t whether it is to the client’s disadvantage to have that information revealed. The fact that someone is harmed by revelation of information from a lawyer doesn’t mean the information is privileged. That’s not the test. The fact that it is harmed by revelation of information doesn’t make the information privileged. The question is whether this information was given to the lawyer for the purposes of legal advice about the information.

· Asking the client to call a taxi when tipsy. That is privileged. That is within the four corners of the advice function. The duration of the meeting and the appearance are not privileged. If you’re a lawyer for the other side, you’d like to bring out that the lawyer told the client he was drunk. But that’s communicative. It’s close to the line. It’s wrapped up with legal advice. It’s not as though the client showed the lawyer something people couldn’t usually see, like the wound.

· What you have to reveal to the prosecutor: Identity of the client, general nature of the matter (i.e. personal liability – not something as specific as “homicide”).

