Torts Outline – Geistfeld, Fall 2002




I.  Purpose of the Torts System – to decide questions when the liberty interest of one party interferes w/ the security interest of another.  Security interest has priority over liberty interest.  There are two theories, not inconsistent w/ one another:

A.  Compensation – Fairness/Corrective Justice – moral correctness, compensation of injured P.  R2d takes this approach, saying purpose of tort system is to give compensation, indemnity or restitution for harms; to determine rights, to punish wrongdoers and deter wrongful conduct; to vindicate parties and deter retaliation or violent and unlawful self-help.
B.  Deterrence – Economic Efficiency – maximizing wealth, minimizing (discouraging) risk; tort is a very expensive insurance policy, so SL is usually bad.  R3d takes this approach, saying purpose of tort system is negligence liability which remedies injustices and supplies incentives to deter unjust behavior.   (But, it can be said that the criminal system captures as much deterrence as is necessary.)
II.  Intentional Torts – Physical Harms

A.  Battery – intentional infliction of harmful and unlawful bodily contact


1.  Elements
a.  Intent to cause a harmful contact (judged by external std),
i. Substantial Certainty that act will cause harm – Garrett v. Dailey – little boy pulled chair out from under old lady.

ii.  Doctrine of Transferred Intent – Talmage v. Smith – D threw stick at someone, missed and hit P; D must have intent to injure someone, but it does not matter who ends up injured.



b.  Contact occurs




c.  Injury results

i.  “Eggshell Skull Rule” – Vosberg v. Putney – D did not intend extent of injuries to be so great, but he is responsible anyway.



2.  Defenses (for all physical harms)



a.  Consent – contact is unlawful if victim does not consent:
i.  Mohr v. Williams – doctor was authorized to operate on one ear, but instead operates on the other w/o patient’s consent in a non-emergency situation; court says P must consent to exact contact in question or substantially similar contact.
ii.  Illegal Acts – Hudson v. Craft – boxing promoter guilty of battery b/c he intended to create situation where it was substantially certain that harmful contact would occur; Ps were not adequately well-informed to give consent and it is not possible to consent to an illegal act, or an act in direct opposition to the purpose of a statute.
iii.  Implied Consent – O’Brien v. Cunard – P was found to have consented to a vaccination b/c she held up her arm for the shot, though she had already had it.

iv.  Substituted Consent – parents or guardians of children, incompetents, or comatose victims are required to consent to operations or life-ending actions.
v.  Emergency Consent – doctor can do whatever is necessary to insure well-being of patient w/o consent, if waiting for consent from patient nor anyone else will be harmful; Kennedy v. Parrot – doctor can puncture cysts during the course of another operation; internal situation cannot be fully evaluated until incision is made
vi.  Statutory Rape Cases – Barton v. Bee Line – no private right of action available b/c would reward girl for her indiscretions and there are already criminal sanctions in place to deter this activity.  Ask, would allowing action make wrong more likely to occur?
vii.  Athletic Injuries (Formal Settings) – Ps impliedly consent to blows made in accordance w/ rules or customs of game.
· Hackbart v. Bengals – DB hit from behind after play was over, ending his career; recovery allowed.

· Nabozny v. Barnhill – goalie kicked in head inside penalty area; reckless disregard for safety leads to recovery.

· Gauvin v. Clark – hockey player hit in stomach w/ stick; there are rules regarding punishment of such an act, so it was seen as customary to play.

viii.  Athletic Injuries (Informal Settings) – recovery requires P to show that injuries were inflicted through reckless or intentional misconduct (Marchetti v. Kalish).
b. Insanity - motive (rational/irrational) is irrelevant, P will be liable for intent to cause contact.
i.  McGuire v. Almy – insane D (and guardian) are liable to nurse P for intentionally inflicted injuries.  Possible implied consent or assumption of risk argument here.
ii.  Gould v. American Family – “where a loss must be borne by one of two innocent persons, it shall be borne by him who occasioned it.”  Security trumps liberty.
c.  Self Defense – victim is allowed to use immediate and reasonable force to repel battery b/c tort damages wouldn’t make them whole again, and damages don’t help dead people.

i.  Elements 

· Reasonable belief,
· That health or life was in jeopardy,
· By an immediate threat, and 
· It is necessary to use force, (there is obligation to retreat if possible),
· Response must be reasonable, no excessive uses of force.
ii.  Courvoisier v. Raymond – people break into P’s jewelry store, he chases them out, riot in street, P shoots police officer.  Court says P had reason to believe his life was in danger.

iii.  Innocent Bystanders – Morris v. Platt – accidental harming of innocent bystander by force reasonably intended in self defense is not actionable; unable to choose b/tw two security interests, damage stays where it falls.
iv.  Limitations – Boston v. Muncy – fight in bar; must be reasonable to believe that D struck in self defense rather than anger.

d.  Defense of Property – can’t respond to constructive force w/ actual force, unless property is irreplaceable.  Fungible property should not be defended w/ great force.  Security trumps liberty.
i.  M’llvoy v. Cockran – P was tearing down fence on D’s land, D forcibly stops him; court says D is liable for severe injury to P b/c “moliter manus imposit,” only gentle force is appropriate to protect property.  (Some property, however, may be valuable enough to use actual force to preserve.)
ii.  Bird v. Holbrook (Eng) and Katko v. Briney – D is liable for injuries to trespasser from spring guns on placed on property w/o warning notice; it does not matter that injured party was trespassing.  (If people are in house, however, serious defense is permissible.)
e.  Recapture of Chattels - privilege of recapture is allowed when person obtains possession of another’s property by use of force, fraud, or without claim of right.

i. Hot pursuit requirement - privilege must be used immediately or lost, then must use legal recourse.  This prevents vigilante justice.
ii.  Kirby v. Foster – Ds tried to take lost business money from P’s paycheck, P keeps money, Ds injury him trying to take it back; money had been entrusted willing to P, Ds had no right to try to take it back.


B.  Trespass to Real Property


1.  Elements



a.  Intent to be on the land,



b.  Land does not belong to you .
2.  Defense of Necessity – generally used in emergency situations, requires that there be no other available choice of action.

a.  Ploof v. Putnam – Ps are allowed to moor boat at Ds dock during severe storm (security over liberty); Ds should not have unmoored boat, but D was not obligated to help in mooring it.

b.  General Average Contribution – Mouse’s Case – admiralty concept; in emergency situations, property is considered jointly held; after emergency, real owner will be compensated for loss.
i.  Vincent v. Lake Erie – D’s boat damaged P’s dock while moored there during storm; use general average contribution, D is allowed privilege of staying at the dock, but he must pay for that privilege by reasonable rental value or payment for damages.  Only ordinary prudence and care is expected, not highest human intelligence in the case of emergency – use “contextual reasonable person” std.
d.  Necessity and Bilateral Monopoly – owner of dock could not charge unreasonable rental fee just b/c of emergency situation.
e.  Public Necessity – makes act of destruction justifiable, so most courts will give compensation for damages arising out of such acts (ex. necessary destruction of property in time of war).
f.  Thompson’s Trolley Problem – if trolley rounds corner, there are five men on the spur that trolley is on, only one man down another spur, should driver turn down spur?  Compare w/ case where surgeon needs organs to save five people, and a healthy man walks in.
III.  Intentional Torts – Emotional and Dignitary Harms


A.  Assault


1.  Elements



a.  Intent to cause a harmful contact,
b.  Imminent apprehension of such contact by P.
i.  Fear is different from apprehension; fear increases damages, absence decreases.

ii.  P must be aware of danger, not unconscious, etc.
iii.  Apprehension must be reasonable.

iv.  Threats which are not imminent should be resolved by legal system.


2.  Examples



a.  I de S – D banged on tavern w/ hatchet, near P’s head.

b.  Allen v. Hannaford – D points unloaded gun at P; assault b/c apprehensions in mind of P matter more than secret intentions of D.
c.  Words Alone – Brooker v. Silverthorne – conditional language, such as “if I were there” spoken over the phone is not sufficient to show assault.

B.  Offensive Battery (considered slightly less important in tort law b/c harder to quantify)


1.  Elements



a.  Intent to cause harmful or offensive contact, or imminent apprehension thereof.
b.  Offensive contact directly or indirectly results (must be dignitary, not injurious, b/c then it would be assault)


2.  Examples
a.  Alcorn v. Mitchell – maliciously spitting in face of opposing party in courtroom is offensive battery.
b.  Dignitary Harm – Respublica v. De Longchamps – striking cane from hand of French ambassador is offensive to personal dignity.
c.  Leichtman v. WLW Jacor – blowing smoke in face of anti-smoking guest on talk show is not “substantially certain” as offensive battery.

C.  False Imprisonment


1.  Elements



a.  Act intended to obstruct or detain,
i.  But, no liability for negligently/unintentionally created imprisonments, unless major injury was caused.

ii.  Force is not required, it can be threats, coercion, or persuasion.



b.  Actual obstruction or detention.


2.  Examples
a.  Bird v. Jones – highway was blocked for boat race, P couldn’t go through but could go back; no imprisonment b/c he could leave.

b.  Whittaker v. Sandford – P could roam freely on yacht, but not allowed to roam/remain onshore; P was falsely imprisoned, but damages reduced b/c prison was large and P was well-treated.
c.  Containment and Coercion – Griffin v. Clark – it is false imprisonment if P is allowed to go but she must stay in order to protect her property.
d.  Consciousness – Meering v. Grahame-White Aviation – false imprisonment can occur while drunk, asleep, or insane; mental state speaks to damages, not liability.


3.  Defenses
a.  Reasonableness – possible reasonable grounds for detention include recapture of chattel or self defense.

i.  Coblyn v. Kennedy – elderly P was detained for reasonable time and in reasonable manner, but there were no reasonable grounds to suspect him of larceny.
ii.  As in self defense, if innocently imprisoned party is injured, imprisoner is not liable.

b.  Protection of Person or Property – Sindle v. NYCTA – imprisonment, even of innocent parties, may be reasonable to prevent personal injury or property damage.

c.  Consent – Herd v. Weardale Steel – mine workers entered shaft but wanted out before shift was over due to dangerous conditions; elevator was not immediately available; no false imprisonment.
d.  Deprogramming – Peterson v. Sorlien – parental control and discipline is a legitimate defense for imprisonment, but line is difficult to draw.


4.  Damages



a.  Based on how restricted person was, and




b.  Humiliation factors.
D.  Intentional Infliction of Emotional Distress


1.  Elements



a.  Extreme and outrageous conduct (not necessarily independently tortious),



b.  Intent to cause emotional distress.


2.  Examples
a.  Wilkinson v. Downton – outrageous falsehood of D regarding P’s husband  was found to have caused physical injury to P.
b.  Strong-arm Tactics – Siliznoff and George v. Jordan Marsh – calls and threats, even those not threatening immediate harm, are still covered.
c.  Satire – Hustler v. Falwell – parody of Jerry Falwell is permitted by 1st Amendment as important to political discourse.
d.  Known Vulnerabilities – D is liable if he takes advantage of P’s known vulnerability.


3.  Damages 
a.  Parasitic Damages – emotional distress coupled w/ another tort.

b.  Bouillon v. Laclede Gaslight – meter reader caused scene w/ P’s nurse and let in draft, later P miscarried; court finds damages for trespass, then fright and mental anguish.

IV.  Strict Liability – liability not based on fault or unreasonable behavior; not dominant rule.

A.  Policy Theories
1.  Reciprocity – private gain enhances public good; SL is appropriate in instances of dangerous behavior b/c it is non-reciprocal.  (In negligence, it is ok not to pay injured party in non-negligently caused car accident b/c injured party may be on the other side next time.)

2.  Evidentiary Problems – in cases where there would be evidentiary problems w/ negligence rule, best way to ensure safety is w/ SL, but must limit this to what is reasonably foreseeable, not absolute liability.

B.  Early View

1.  Brown v. Kendall – D tries to separate fighting dogs w/ stick, accidentally hits P in eye; no assault/battery b/c there was no negligence or unlawful intent.
2.  Economic Growth Theory – rise in support for negligence can be seen as means for protection of infant industry, assuming business is usually injurer.

3.  Non-natural land usage – can be defined as something not common in the community.
a.  Rylands v. Fletcher (Eng) – D builds reservoir on land w/ reasonable care, but water flows onto P’s land b/c of unknown damage in subsoil; D is strictly liable for damages occurring from “non-natural” use of land, for bringing something dangerous onto land and its consequently escaping.  
b.  Acts of G-d – Nichols v. Marsland – D not liable for flooding of his ornamental pool during heavy rain.
c.  Turner v. Big Lake Oil – reservoirs are natural and required in TX, wouldn’t want to impede the drinking of water, no strict liability.
d.  Holmes’ Justification – making D liable is the safest way to throw liability onto person responsible for the care of the non-natural use.
4.  US Rejection of SL – Brown v. Collins – D is only liable for negligent escapes from his land; SL raises costs of activities and obstructs progress, b/c new industry is inherently unsafe.
5.  Appropriateness of SL – Powell v. Fall – dangerous things (traction engines) should be held strictly liable for damage they cause, thereby limiting their usage to necessary occasions or banning their usage if profits cannot pay for injury costs.

C.  Modern View
1.  Bolton v. Stone – P hit on head w/ ball hit out of large cricket stadium; while balls had flown out before (it was foreseeable), risk was so small and cost of prevention so great that ordinary man would not take precaution.  No negligence, so no recovery.
a.  Rinaldo v. McGovern – US case, similar to Bolton, no difference b/tw those who live on or drive near golf courses.  No foreseeability, no recovery.
2.  Hammontree v. Jenner – epileptic D crashes car through P’s bike shop.  No SL b/c driver took precautions, no foreseeability; sudden illness cases should be governed by negligence.

D.  Negligence v. Strict Liability
1.  Negligence – how carefully should you engage in an activity, judged by external std?  Negligence std reduces risk below level that would exist in fully compensatory world, so it’s appropriate for most risks.
2.  Strict Liability – should you engage in an activity, as judged by internal std?  SL std reduces risk to a level that balances cost-benefit equation, and is appropriate for only a few abnormally dangerous and nonreciprocal risks or situations where extreme evidentiary problems exist.
3.  If you think D has more information about components of care than the court, SL std should apply; if you think court or P has more information, negligence should apply.

V.  Negligence – dominant rule in governing accidental harms.

A.  Elements


1.  Duty – did D owe a duty to P to conform his behavior to avoid harm to P?



2.  Breach – did D’s conduct fall below applicable std of care?



3.  Causation – was failure to meet std of care causally connected to P’s harm?



4.  Damages – did P suffer harm?


B.  Reasonable Person Std – objective or subjective?
1.  Objective – general rule; judging D against ordinary std of care, whether or not D is able to meet that std.  Basically creates SL for those unable to conform to reasonable person std, indicating that they should not engage in a given activity. 
a.  Policy – required for reciprocity; we act assuming that everyone else will also act reasonably.

b.  Vaugn v. Menlove – idiot builds haystack poorly, but to best of his ability.  Haystack burns, destroying P’s cottages.  D is negligent and liable b/c reasonable man will use his property so as not to damage that of others.
c.  Roberts v. Ring – very old person driving slowly down congested street hits child.  Court says D was negligent in not keeping proper lookout, should have been able to stop in time.  (D w/ physical infirmities should not have been driving in crowded street at all, SL deterrence.)
d.  Expert/Amateur 
i.  Daniels v. Evans – young motorcyclist is killed when he collided w/ D’s car.  D is not liable, b/c when minor engages in adult activity w/ dangerous consequences, he is held to adult std of care (SL deterrence).
ii.  If D is able to exceed reasonable std b/c of above average skills or knowledge, he will be held that higher std.
e.  Insanity – Breunig v. American Family Insurance – b/c insane D had foreknowledge of  susceptibility to delusions, she is negligent for injuries resulting from driving during such delusion.
i.  Policy – where one of two innocent persons must bear loss, it should be the one who caused it; guardians of the insane have a duty to control them; allowance of insanity defense would lead to spurious claims of insanity.
2.  Subjective – rule in special instances; judging person against ordinary std of care for someone of their age, for children, or for someone w/ their disability, in cases like blindness, or for someone in a given situation or set of circumstances, like emergency.
a.  Blindness/Disability – Fletcher v. City of Aberdeen – blind man falls into unbarricaded ditch dug by city; city is negligent, they must afford protection to physically disabled.  Disabled people must use reasonable care of those in their condition, but city must allow for use of city by disabled.
b.  Emergency Doctrine – Lyons v. Midnight Sun – court disproves of jury instruction on emergency doctrine b/c it unnecessarily complicates established law that one must use reasonable care under the circumstances.  Emergency circumstances should be taken into account when evaluating actor’s behavior.  (D was negligent, but negligence was not cause of accident.)
c.  Drunkenness – Robinson v. Pioche – D is liable to P who drunkenly walked into hole negligently left in D’s yard.  (This is to discourage drunk driving.)
d.  Wealth – Denver & Rio Grande RR v. Peterson – more care is not expected from rich than poor.
e.  Children – when children engage in child-like behavior, they are held to child’s std of care and can rarely be negligent or contributorily negligent.

f.  Sudden Illness – in the case of unforeseeable illness, such as heart attack or seizure, D is not liable for injuries caused.

3.  Sexual Harassment – should courts use reasonable person std (objective) or reasonable man/woman std (subjective)?  In order to deter activity, use objective std and SL, holding offender to level of sensitivity that is beyond his/her ability.

C.  Calculus of Risk

1.  Probability of Risk – Blyth v. Birmingham Water Works – D was not negligent in not removing ice from fireplugs during unusually harsh winter b/c reasonable man would act in reference to normal/average weather conditions.  As probability of injury rises, the greater precautions expected of reasonable person.  There is no negligence in absence of foreseeable harm.
2.  Reasonable Risk – Eckert v. LIRR – decedent ran onto RR tracks in front of on-coming train to save child; P alleges improper speed of train, D says contributory negligence on part of decedent bars recovery.  Court says law has high regard for human life and will not find negligence in attempt to save it; if decedent believed he could save child, he did not take unreasonable risk.  There was also no assumption of risk, even if decedent realized the possibility that he could be killed.
3.  Balancing Factors – could be used in determining reasonableness of risk, but jury question is usually just reasonable person std.

a.  Terry’s Theory – negligence is assumption of foreseeable unreasonable risk; reasonableness depends on five factors:

i. magnitude of risk,
ii. value of that being exposed (principle object),
iii. value of that being attained (collateral object),
iv.  probability that act will attain collateral object,
v.  probability that collateral object would have been attained w/o taking risk.

b.  Osbourne v. Montgomery – D opens car door into P’s bike, causing him to fall and injury himself; court remands for trial on reasonableness of each actor’s actions, given the circumstances, balancing benefits with risks.  (D is probably not liable, b/c we don’t want to deter all risky behavior, so we use a reasonable std under the circumstances.)
c.  Cooley v.  Public Service – D’s power line fell, hitting phone line, causing loud noise and neuroses to P; P presents ways to protect against this risk, but court says these create more danger on ground.  D has duty to protect against more probable risk, danger on ground, instead of lesser risk that injured P.
4.  Breach of Duty Equation – Learned Hand’s B < PL; if burden of eliminating risk is less than probability of injury times amount of loss, precaution should be taken.
a.  Untaken Precaution – US v. Carroll Towing  – D’s tug was moving barges and one got away and was damaged; D’s bargee was contributorily negligent b/c he had duty to protect barge, but was gone 24 hours.
b.  Andrews v. United Airlines – P was injured by briefcase falling out of overhead bin; court says burden of taking precaution to prevent such injury is quite small when compared to risk of injury, so airline is negligent.
D.  Custom – can be used to set negligence std, reducing uncertainty of reasonable person std, but generally used only in medical cases.

1.  Unbending Std – Titus v. Bradford –  BAD LAW; D RR hauled cars on ill-fitting trucks, decedent was killed when car he was riding on tipped due to wobbly fit.  Court used unbending test of “usage, habits and ordinary risk of business,” and said that employers had no duty to use newest/best devices, holding them only to average of the trade.  (Also, decedent knew of danger, but we worry about his being adequately informed.)

a.  Criticized b/c unbending std would discourage innovation.

2.  Custom  Reasonable Care – it is no excuse for lack of reasonable care that business does and has always operated in that way.  Custom provides floor to reasonable care.
a.  Mayhew v. Sullivan Mining – P fell through ladder hole in D’s mine that was not roped off; court would not allow info on custom regarding ladder holes, saying that jury is qualified to see lack of reasonable care here.  
b.  TJ Hooper – P owned loads lost on barges caught in storm; other barges avoided storm by hearing weather report, but D’s barges did not have operable radios.  Court says std of sea-worthiness does not depend on statute or custom, radio is cheap precaution.  Custom cannot totally dictate safety norms b/c a universal disregard of a precaution by a profession does not make this precaution any less imperative.
3.  Medical Cases – b/c of lack of medical expertise in judge and jury, evidence on custom is necessary to determine reasonable care; no other std is practical.  
a.  Lama v. Borras – D doctor did not recommend “conservative treatment” pre-op, and did not give pre-/post-op antibiotics; P developed serious infections.  P’s expert evidence indicated negligence.

i.  Prima Facie Requirements for Proving Medical Malpractice:
· Duty – Basic norms and knowledge applicable to situation,
· Breach – Proof of failure to follow these norms,
· Causation – Causal relationship b/tw failure to follow and injury.
ii.  Brune v. Belinkoff – rejection of locality rule; expert testimony establishes “national std of care” that shows range of acceptable alternatives in treatment; desk references and package inserts do not establish std of care.
b.  Experience level – Conflict in courts over whether interns/residents should be held to same std as doctors; generally, depends on activity they are undertaking, like child-doing-adult-activity std.

c. Canterbury v. Spence – D performed operation on P w/o informing him of details; P fell off bed during recovery, near-paralysis occurs, result of either trauma, pre-operative condition, or operation.  Court holds doctor negligent in not performing duty to disclose risk of paralysis.
i.  Duty to Disclose – doctor has duty to disclose all risks potentially affecting decision to go through w/ treatment.  
ii.  Exceptions to duty:

· When patient is unconscious or unable to express consent and harm from failure to treat is imminent.

· When risk-disclosure poses a threat to detriment of patient as to become contraindicated from a medical point of view.

iii.  Breach of duty – in malpractice, P must show that they would not have gone through w/ procedure if fully informed (best judged by reasonable person std after the fact b/c P’s view will be tainted) and that failure to disclose led directly to injury.  

d.  Battery – while failure to obtained informed consent is more common in malpractice today, battery can be proven when non-emergency medical treatment is performed w/o consent. (Mink v. U-Chicago – participants in double-blind study not informed of their participation.)

e.  Insurance – Previously, insurance companies paid for everything, so result was too much healthcare; now HMOs try to maximize profits, so result is possibly too little healthcare.
E.  Statutes - provides level of reasonable care required; shows BPL analysis by legislature.

1.  Elements – to prove D did not exercise reasonable care, P must show:



a.  Violation of relevant statute covering D’s behavior,


b.  Injury resulted from violation of statute,


c.  P is in class protected by relevant statute,


d.  Injury was of sort statute was designed to prevent.
2.  Std Example – Osborne v. McMasters – D’s clerk sold P unlabelled bottle of poison, contrary to statutes, decedent took poison and died; negligence as measured by statute.
3.  Private Right of Action – Fitzwater v. Sunset Empire – D is not civilly liable for not clearing ice in front of business b/c statute did not intend private right of action.
4.  Purpose of Statute (injury of type statute was designed to prevent)
a.  Gorris v. Scott – D did not house P’s sheep according to statute, sheep were lost; statute is designed to protect against contagion, not loss, however, so D is not liable (but probably liable under breach of contract).
b.  Ross v. Hartman – D violated traffic ordinance by leaving keys in car, car was stolen and P was run over; purpose of statute is not to prevent theft but to promote safety, so D is negligent.


5.  Protected Class

a.  Vesely v. Sager – alcohol vendor can be held liable for foreseeable injuries caused by customer, but P must show he was in class protected by statute prohibiting vending of alcohol to already intoxicated persons.
b.  Teal v. DuPont – employee of independent contractor is protected by OSHA safety guidelines b/c they were designed to protect all employees.

6.  Contributory Negligence
a.  Martin v. Herzog – P’s decedent was killed when his buggy, operating w/o lights, against statute, hit D’s car.  Court says that unexcused omission of lights, mandated under statute for protection of others, is prima facie negligence.
b.  Safety v. Statute – Tedla v. Ellman – endorsed by R2d; P and brother were walking along highway, but not walking against traffic, as required by statute, when D’s car hit them, killing brother.  Ps were not contributorily negligent b/c they had excuse for violation as they were walking on safer side, and legislative intent was not to guard against danger but to codify common rules.
7.  Statutory Licenses – lack of license not prima facie negligence
a.  Brown v. Shine – D was unlicensed chiropractor, P was patient who became paralyzed and blamed D; court says lack of license is not prima facie case for negligence, P must show that injury was caused by violation of statute; no evidence of negligence in D’s treatment of P.
b.  Mattero v. Silverman – in car accidents, lack of license is not in itself evidence of negligence, w/o causal connection b/tw injury and lack of license, unless purpose of statute was clearly to protect against unlicensed drivers.

F.  Judge and Jury

1.  Necessity of case-by-case determination – while precedent can be developed over time, and custom and statute provide guidance, negligence is so context dependent that no easy rule can be developed.

2.  Division of powers – judge makes legal determinations, such as whether duty exists, while jury makes factual determinations, like foreseeability, causation and damages.  Jury decides reasonable care, though this is mixture of fact and law.
3.  Development of Reasonable Std – judge and jury are more likely to impose heavier/more burdensome negligence std on those alleged to have negligently cause serious PI or death than on those alleged to have negligently caused PD.  This use of reasonable-person negligence std implicitly creates greater-than-required-by-cost-benefit-equation risk reduction, i.e. greater std of care is implied.  This creates greater std of care than would be present w/ SL std, and so compensatory problem (wrongful death, hedonic damages) is ameliorated by counting extra precautions as payment.

G.  Proof of Negligence
1.  Problems – burden is on P to show what D did, how dangerous the act was, D’s opportunity to discern danger, availability of safer alternatives, and D’s opportunity to know about safer alternatives.  Burden of proof is “more likely than not,” i.e. 51%.
2.  Res Ipsa Loquitur – “the thing speaks for itself,” used to show negligence w/ circumstantial evidence.

a.  Elements
i.  accident does not normally occur w/o negligence, defined as:
· Very small probability of accident if D used reasonable care, 
· Probability given reasonable care is smaller than probability given negligence, or
· Probability given reasonable care is much smaller than probability given negligence.

ii.  accident was caused by agency in exclusive control of D,




iii.  accident was not caused by any contribution by P.
b.  Byrne v. Boadle – P is injured when barrel of flour falls from D’s loft; injury itself creates presumption of negligence, burden is on D to show facts inconsistent w/ negligence.
c.  Acts of G-d – Walston v. Lambersten – ship owner is liable for disappearance of sea-worthy ship on fishing trip.

d.  Directed Verdicts – need very strong case – Newing v. Cheatham - decedent killed in plane crash where only possible cause was D’s decedent’s negligence in drunkenly allowing plane to run out of gas.  Court found circumstantial evidence compelling enough to not send to jury.

e.  Relaxation of Exclusive Control - Colmenares Vivas v. Sun Alliance – Ps were injured when escalator hand-rail stopped; several Ds had responsibility over escalator, but one D had non-delegable duty to maintain safety. 
f.  Medical Situations – Ybarra v. Spangard – P was injured while unconscious during operation involving many hospital employees; w/o RIL here, P could not recover unless hospital broke “conspiracy of silence,” so it is the responsibility of each D to prove he was not the negligent cause.  Also, as they hold themselves out as a group, they can be sued as a group.
g.  In presence of direct evidence – Galbraith v. Busch – P, one of 3 in car, was injured in one-car accident; P says it is clear that accident could only have been caused by negligence of driver; court says when direct evidence is present, RIL and circumstantial evidence are unnecessary.
VI. Plaintiff’s Conduct 
A.  Overview – D may claim that P’s own conduct brought harm on him, claiming either contributory negligence or assumption of risk on part of P.  Historically, this barred P’s recovery, but now there is movement toward comparative negligence, which limits damages but does not bar recovery.
B.  Contributory Negligence – P’s failure to exercise reasonable care towards herself.
1.  Basic Doctrine – listed earliest to most recent, for most part.
a.  Butterfield v. Forrester – D laid pole partially across road while making repairs to house, P rides along on horse, too fast to see obstruction, and is injured; court says no recovery, one person’s being in fault does not remove obligation to use reasonable care in P’s own safety.
b.  Beems v. Chicago, Rock Island RR – RR man tries to unhook cars, train is moving too fast, he signals to slow, but they don’t, and he is killed trying to unhook again; court says P can recover b/c decedent would have been reasonable to assume train would slow at his signal.

c.  Causation – Guyerman v. US Lines – longshoreman injured while unloading improperly stacked sacks, P had complained about arrangement, but not to appropriate party; court says D’s negligence in mis-stacking was “substantial factor” in causing injury, not failure to report by P, so D is liable.
d.  Statutes – assumption of risk and contributory negligence are not valid defenses in cases where there is relevant statute designed to protect P; P cannot waive statute enacted for his protection.
e.  Custodial Care – those unable to care for themselves are not guilty of contributory negligence if custodian was negligent in allowing act.

f.  Burden of Proof – burden on D to show contributory negligence and contribution to P’s injury.

e.  LeRoy Fiber v. RR – P stored straw 75 feet from RR, sparks came from train, burned straw; P’s proper use of his land is not contributory negligence where RR is clearly shown to be negligent (wrongful use of land).
f.  Seat belts – Derheim v. Fiorito – while P usually has duty to use reasonable care to mitigate damages, lack of seat belt, not required by statute, by P is not contributory negligence b/c it did not contribute to accident, only to damages.  (Extended to “helmet defense” in motorcycle cases.)


2.  Last Clear Chance – requires egregious misconduct on part of D.
a.  Fuller v. IL Central RR – old man riding towards RR track, not paying attention, train comes, too fast, but w/ time to stop, but did not slow, only blowing whistle right before hitting him; while old man was contributorily negligent, RR had last clear chance to avoid accident and negligently did not; RR is considered solely liable.
b.  Restatement and Last Clear Chance:
i.  Helpless P – negligent P can recover from D’s subsequent negligence, if immediately before accident, P could not avoid it by reasonable care, or if D could avoid accident but did not, either due to negligence or inattention.

ii.  Inattentive P – P, who could have discovered danger through exercise of reasonable care, can recover from negligent D if D knew of P’s situation, realized P’s inattention, and is negligent in failing to use reasonable care to avoid harm.
C.  Assumption of Risk – where P’s informed decision to take a risk absolves D of liability; often treated as form of contributory negligence.

1.  Elements


a.  D is negligent,


b.  P is aware of risk but consents to it,


c.  P’s injury is caused by that risk,


d.  P fully understood risk and chose to accept it.
2.  Lamson v. American Axe – P injured by falling axe in workplace, P had warned D about unsafe axe rack previously, but D said deal w/ it or leave; court says P assume risk of working under dangerous axe rack.
3.  Fellow Servant Rule – employee cannot hold company liable for negligence of co-worker; (stranger can hold company vicariously liable for wrong of employee); many employer liability acts get rid of this rule, holding employers liable for negligence, but incorporating some common law assumption of risk principles.
4.  Primary Assumption of Risk – (consent, exposure, injury) 
a.  Murphy v. Steeplechase – P is injured on ride at D’s amusement park, but P knew what he was getting into and ride was not out of order; courts says one who takes part in such activities accepts dangers that are obvious and necessary, D would only be liable for latent dangers.
b.  Spectators/Professional Athletes – many cases deny recover to injured spectators or athletes b/c they share common knowledge that injury could occur and yet participate anyway.
5.  Secondary Assumption of Risk – (exposure, consent, continued exposure, injury); an affirmative defense to an established breach of duty, ultimate question being whether a reasonable person would have done the same in the face of a known risk.  Secondary assumption of risk can be seen as phase of contributory negligence.  (Ex. Finding out dangers of ride once it began, but choosing not to get out.)
D.  Causation Chart – assuming two negligent causes to an accident, change negligence of P or D; would accident still have occurred?
Dn  
Pn ( 
Accident

Dn
Prc( 
NO Accident

(Indicates P’s cont. neg. caused accident)
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NO Accident
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NO Accident

Both parties assume other is acting w/ reasonable care, but assumptions are wrong.  Any argument made for one side can be made for other, so any rule making P bear risk is arbitrary, letting loss lie where it falls.  Today, contributory negligence does not bar recovery.
E.  Comparative Negligence – used in most jurisdictions today, allows P to recover from D at reduced rate based on percentage of fault.  This result had been occurring in jury trials anyway, so courts follow community sentiment.

1.  Forms:
a.  Traditional (impure) comparative negligence – P can only recover if he is < 50% at fault.

b.  Pure comparative negligence – P can recover even if he is 99% at fault.

2.  Purpose – this leads to fairness, not efficiency, as more suits will be filed and more Ps will be compensated.  Insurance scheme would be cheaper.

3.  Li v. Yellow Cab – P tries to turn left in front of three lanes of traffic, speeding D hits him; CA court adopts pure comparative negligence for fairness and justice principles.
4.  SL and Comparative Negligence – Bohan v. Ritzo – attack of dog causes P to fall off bike; statute holds D strictly liable for animal attacks, analysis of P’s contributory negligence is unnecessary, P recovers fully.
5.  Reevaluation of Doctrines under Comparative Negligence

a.  Last Clear Chance – abolished as unnecessary by most courts b/c its purpose was to improve harsh contributory negligence scheme.
b.  Assumption of Risk – Knight v. Jewett – P played touch football, warned D against rough play, then continued playing; court says P assumed risk.  In primary assumption of risk, D owed P no duty, so no recovery; in secondary assumption of risk, D does breach duty to P, so use comparative negligence. *** Geistfeld thinks both should bar recovery to P.***
c.  Willful Misconduct – most courts will allow full recovery by P, despite contributory negligence.

d.  Children – a parent’s negligence cannot be used to reduce child’s recovery.
VII.  Multiple Ds: Joint, Several, and Vicarious Liability

A.  Definitions
1.  Joint Liability – each of several Ds is responsible in full for loss they caused in part.

2.  Several Liability – each D is responsible for only share of loss they caused.
3.  Vicarious Liability – one party (usually employer) is liable for what another party (employee) does.

B. Joint and Several Liability
1.  Union Stock Yards v. RR – P’s employee was injured by defect that both P and D were negligent in not discovering; P paid for employee’s medical care and now wants contribution from D; no recovery, when parties act together to commit a wrongful act, one cannot recover against the other.
a.  Contribution – while each D is responsible for full damages, they can later go after other Ds not present in first case for contribution; not available in common law.

2.  American Motorcycle v. Superior Court – P was injured in motorcycle race negligently run by two Ds, Ds seek to file cross-claim against P’s parents alleging negligent supervision; court says this claim can stand under doctrine of partial equitable indemnity.
3.  Insolvency – generally, if one D is insolvent, remaining Ds bear all the risk; but some courts divided insolvent D’s portion of liability b/tw remaining Ds and P.

4.  Amoco Cadiz Oil Spill – one D has settled out of court, and other wants either contribution (no!) or claim reduction; impossible to use claim reduction here b/c fault of settled party is unknown and it reduces injured party’s recovery.  Use pro tanto rule instead.
a.  Claim reduction – must know fault of each party; if one party is 1/3 responsible, when they settle for $x, the most 2/3 responsible party could be liable for is 2 times that amount.  Difficult to determine fault of settler.
b.  Pro tanto – easier to do; this rule requires that amount of settlement w/ D1 should be subtracted from what D2 and D3 have to pay.
C.  Vicarious Liability – employer is liable for harm caused by employee while explicitly doing his job and for harm caused by employee acting negligently in a way explicitly forbidden (frolic/detour); businesses are basically strictly liable for acts of employees in context of employee related activities or characteristic of its activities.
1.  Efficiency Rationale – employer is usually better risk bearer, reduces risk to third party of insolvent tortfeasor, and reduces need for contract b/tw employer and employee to allocate risk.  Also useful in situations where P does not know which employee is responsible.
2.  Bushey v. US – coastguardsman drunkenly caused damage to dry-dock; court holds Coast Guard liable b/c man’s act was related to his employment (loosely) and was foreseeable.
3.  Sexual harassment – not considered w/in scope of employment, but employers are vicariously liable for creating hostile work environment or not taking action.  Defenses are reasonable care in correction and prevention and not being notified by employee.

4.  Independent Contractors – Petrovich v. Share Health Plan – P alleges doctor and HMO were negligent in not diagnosing cancer, while doctors are only independent contractors, P believed they were employees of HMO; while in past HMOs were not subject to vicarious liability, they are profit-making entities and must be held accountable for their actions; here, HMO had both implied and apparent authority over doctor, so they can be held liable.


a.  Actual authority – not in this case, clear employer/employee relationship.
b.  Implied authority – for example, Share held itself out as provider of healthcare, and P was justified in relying on this representation.
c.  Apparent authority – HMO retained right to control manner and extent of work of doctor.
Generally, however, no liability for independent contractors, but D can’t use independent contracts simply to avoid vicarious liability.
VIII.  Causation – framing negligence narrowly makes it easier to prove causation (but harder to prove negligence).
A.  Cause in Fact – analyzes whether D directly harmed P or increased risk of harm to P, by “more likely than not” std.  Ask: Did negligence (unreasonable risk) cause injury?  Remove risk and see if accident still occurs.
1.  NY Central RR v. Grimstad – P’s husband falls off boat and drowns, and P can’t throw line in time; P says D was negligent in not having life preservers on board; court says there is no evidence that there was time to save man even w/ preservers, cause of death is drowning.
2.  Ford v. Trident Fisheries – man falls overboard and drowns; P alleges negligence b/c life boat was lashed to deck, not suspended; court says there is no evidence man could have been saved by suspended boat b/c he disappeared immediately.

3.  Lack of Direct Evidence – Haft v. Lone Palm Hotel – man and son drown in pool w/o lifeguard, so reason for lack of direct evidence is negligence alleges by P; burden of proof shifts to D when lack of evidence is direct result of his potential negligence.
4.  Increased Risk – Zuchowicz v. US – P was negligently prescribed medication overdose which she and expert allege led to fatal condition; P can only recover if overdose caused affliction, not just taking the medication at all; court came up w/ test for determining causation in this case: If,
a.  negligent act was deemed wrongful b/c that act increased chances that particular type of accident would occur, and 

b.  mishap of that sort did happen, 

this is enough to support a finding by trier of fact that negligent behavior caused harm.  It is unimportant that harm could possibly occur for other reasons.

5.  Expert Testimony – General Electric v. Joiner – at work, P was exposed to chemicals which some experts allege may contribute to cancer; P got cancer, but also had propensity toward cancer; court does not allow expert scientific testimony b/c it failed to show causal link.  Courts may also exclude technical evidence.
a.  Cancer cases – we don’t know what causes cancer, so we can’t move beyond general probabilities to specifics of case.  Today, courts require Ps to prove causation w/ epidemiological proof, and proof must show that substance greatly increases (some jurisdictions require doubling) risk in question, in order to satisfy “more likely than not.”
6.  Toxic Torts – Agent Orange – three levels of causation must be established:


a.  Substance – P must show that substance in question can cause his injury.


b.  Source – P must show that D was specific source of the substance.

c.  Exposure – P must show that he was exposed in a way that causes disease.

7.  Lost Chance Doctrine – Herskovits v. Group Health – Ds failed to diagnose P’s cancer on first trip to hospital, when P would have had 39% chance of survival; when diagnosed, P had 25% chance; court allows case to go to jury, despite absence of “more likely than not,” viewing injury as lost chance at survival rather than death, b/c to do otherwise would allow hospitals to do nothing in cases where there is < 50% chance of survival.  Damages, however, must only be for lost chance of survival, not total damages.  (If P were above 50% at one point, he would get full recovery.)
8.  Joint Tortfeasors/Causes 

a.  Kingston v. Chicago & NW RR – P’s property was destroyed by two fires, one negligently started by RR, other of unknown, but unnatural, origin; D is fully liable b/c his fire was proximate cause of P’s injury.  (If other fire was of natural origin, no liability on D b/c you can’t group negligent and natural causes; you can group two negligent causes.)
i.  Apportionment – R2d provides that when it is possible to determine amount of damages separately caused, they can be apportioned.

ii.  Probabilistic Marginal Product – theory of apportionment; if probability of harm given A’s act alone is 20%, and given B’s act alone is 40%, A’s portion of harm is (.2)/(.2+.4) = 1/3, and B’s portion of harm is (.4)/(.2+.4) = 2/3.
b.  Summers v. Tice – two Ds negligently shot at P and one injured him, but it is unknown which one; court says burden of proof shifts to Ds to exonerate themselves, otherwise, both are liable to P b/c factual uncertainty can’t be used to detriment of P.
9.  Market Share Liability Theory – Skipworth v. Lead Industries – minor P got lead poisoning from paint in home, built in 1870; Ps want to join all lead paint manufacturers b/tw 1870 and 1977 under market share liability; court says that theory is exception to general causation rule and not applicable in this case b/c of relevant time period is too long and product is not absolutely fungible.

a.  Market share liability is only appropriate if (Sindell, DES case):



i.  All named Ds are potential tortfeasors,

ii.  Allegedly harmful products are identical and have same defective qualities, i.e. are absolutely fungible,
iii.  P is unable to identify which D caused her injury through no fault of her own,
iv.  Substantially all (51%) manufacturers who created defective product during relevant time period are named.



b.  Damages – each D pays for his percentage chance that he caused the injury.

c.  Most jurisdictions have been reluctant to adopt this b/c they view causation as important element of corrective/individualized justice.
B.  Proximate Cause – assumes cause-in-fact; asks if there is policy reason to limit liability, so not to over-burden D.
1.  Physical Injury – no difference b/tw directness and foreseeability except w/ direct unforeseeable injuries.
a.  Directness Test – direct causation is any act directly traceable to negligent act w/o intervening act.
i.  Ryan v. NY Central RR – Ds negligently set their woodshed on fire, P’s house 130 ft. away was destroyed; court holds that damage was not immediate (proximate) enough to hold D liable.  (If fire were set intentionally, D would be liable.)  Court is concerned about unlimited liability b/c D cannot insure against it.
ii.  Berry v. Sugar Notch – P’s train, which he is driving faster than allowed by law, is hit by tree falling in windstorm; P alleges tree was negligently too close to tracks, D alleges P’s breach of safety statute contributed to the accident; court holds that P’s speed was not proximate cause.  (Remember to take P’s risk out of picture and see if accident still occurs!)
a)  W/in the Risk Rule – D is only liable for those risks that made his conduct risky in the first place.
iii.  Intervening Acts - if D’s act has created new or increased existing risk of loss, and this foreseen danger does occur, D’s act is proximate cause of injury.  But, if D’s act has come to rest in position of apparent safety, court will follow it no longer; if some new force, superceding act, later combines w/ condition to create harm, result is remote from D’s act.
a)  Hines v. Garrett – D-RR negligently let off P one mile past stop, causing her to walk through area where she was raped 2x; while intervening cause usually relieves D of liability, here, D is liable b/c his negligence created risk of intervening harm.
b)  Pittsburgh Reduction v. Horton – D negligently discarded dynamite cap near school, child found it and played w/ it to knowledge of parents, later another child was injured by it; court holds that D is not liable b/c of intervening negligence of parents.
c)  Brower v. NY Central RR – P’s wagon was negligently struck by train and thieves stole P’s things while was in fit and RR detectives watched; though normally not the case, here, D’s negligence was direct cause of P not being able to protect his things from thieves, so D is liable for loss.
d)  R2d approach – D should be liable for harm resulting from third party’s exploitation of dangerous situation created by D.
e)  Last Wrong-doer Rule – absolves all prior wrong-doers and discourages people from preventing further harm.
iv.  Rescue Situations – Wagner v. Int’l RR – P and cousin are on moving train w/ open doors, cousin is thrown out when rounding curve; train stops, P gets out, is injured trying to reach cousin’s body; court holds that RR can be liable for P’s injuries b/c P’s actions may have been reasonable in light of on-going emergency created by D.
a)  Rescue doctrine – it is foreseeable that rescuer will come to aid of one harmed by tortfeasor, so he owes same duty of care toward rescuer.  Rescuer is not liable for assuming risk, if he did not act recklessly.
b)  In order to be classified as rescuer, one must show:

· D was negligent and caused peril to person rescued,
· Peril or appearance of peril was imminent,
· Reasonable person would have recognized that peril existed,
· Rescuer used reasonable care.
v.  in re Polemis – Ds charter vessel from P to take cargo to Morocco; while there, vessel is destroyed by fire due to explosion in cargo; Ds say that are not responsible b/c it was not foreseeable that act of negligence (dropping board) would cause fire; court holds that it is unimportant that fire would not normally be anticipated to result from such an act, Ds are liable b/c fire was in actuality direct result of the negligent act (which one would expect to cause some harm).  (This is related to egg-shell skull rule.)
vi.  Critique of Directness Test – intentional tortfeasor is more culpable than negligent tortfeasor, so maybe someone who is merely negligent should be held to lesser std.

b.  Foreseeability Test - used w/ intervening causes; D is only liable for harm that is foreseeable to Ps who are foreseeable; b/c Ds take precautions for foreseeable Ps (PL in BPL equation), there is no deterrence effect if they are held liable to unforeseeable Ps.  Can’t do foreseeability retrospectively!
i.  Palsgraf v. LIRR – P is standing on platform while two men run for departing train, men are helped aboard by train guards, but drops package onto tracks, it explodes and injures P; P alleges that D’s employees were negligent in handling package; court holds that RR owed no duty to P but only to package holder, P is not foreseeable victim of RR’s negligence.

a)  Dissent View – by reasonable directness test, D is liable for P’s injuries.
ii.  Marshall v. Nugent – D-oil company’s truck creates blockage on road w/ P’s car; another car comes around turn and hits P; P alleges D’s negligence was proximate cause of his injury; court allows question to go to jury b/c accident which occurred was foreseeable result of D’s original negligence.

a)  Proximate cause is factual question for the jury.
iii.  Wagon Mound I – D’s carelessly discharged oil in harbor and it floated to P’s wharf which later caught fire; court promotes use of foreseeability test on determinations of negligence and consequences.  Fire on wharf was not reasonably foreseeable.  (Wagon Mound II came out other way w/ regard to burning of boat near wharf.)  This was not intended to impact thin-skull rule.
iv.  Kinsmen Transit – US reaction to Wagon Mound, negligent mooring of ship wreaked havoc floating downstream until it created dam and flooded city;  US courts reject limitation of damages to consequences foreseeable at time of negligent conduct when consequences are “direct” and damage, although greater than expected, are of same sort that was risked.
v.  Union Pump v. Allbritton – pump supplied to P’s workplace created fire, for third time; P took part in putting out fire, and after all over, slips on wet pipe rack that she did not have to be on in first place; court holds that in this case, emergency situation was over, and D is not liable if his conduct does no more than furnish condition that makes P’s injury possible.


2.  Emotional Distress 

a.  Defenses – first D denies connection b/tw injuries and D’s conduct, blaming other event; then, D asserts that even if his conduct is cause of P’s injuries, it is not proximate cause.
b.  Common Law Approach
i.  Impact Rule – Mitchell v. Rochester RR – P is standing on street when D negligently drives horses up, nearly hitting her; P alleges that fright caused her to faint and have miscarriage; court holds there is no recovery for fright w/o immediate personal injury, so there is no recovery for injuries resulting from fright.  (Also, miscarriage isn’t normal and ordinary result of D’s sort of behavior, so damages are too remote for recovery anyway.)
ii.  “Zone of Danger” Rule – Dulieu v. White & Sons – P went into premature labor when almost run over by horses charging into store where she is working; court allows recovery, throwing out remoteness concerns b/c in many cases, like poisoning, injury does not occur immediately after negligence, but requires that fright be from fear of injury to oneself, not to property or others, that P be in “zone of danger.”
iii.  Policy – no recovery for stand-alone emotional harms b/c of problems w/ measurement of damages and possibility of fraud.  Measurement problems, however, are inherent in all torts, and possibility of fraud can be dealt w/ by increasing burden of proof and requiring P be in “zone of danger.”
c.  Modern Approach – Dillon v. Legg – D hit child w/ car, in front of sister, standing w/ child, and mother, who was nearby; court gets rid of “zone of danger” rule, finding it unfair for sister and not mother to be able to recover for emotional distress.  Court says following factors should be taken into account in emotional distress cases, in order to determine if the harm was reasonably foreseeable:


i.  whether P was very near scene of accident,

ii.  whether shock resulted from direct emotional impact from P’s viewing of accident, or from learning of it from others after the fact,
iii.  whether P and victim are closely related.

iv.  Policy – court wants to limit possible Ps in order to protect D from disproportionate amount of or fraudulent claims, so that physically injured victim can recover; pure emotional or economic injuries are not compensable b/c they do not factor into BPL.  This is a world w/ limited resources, and it would be impossible to create a procedural rule to mandate that all physically injured Ds must get to go first.
IX.  Affirmative Duties 

A.  Duty to Rescue – generally no duty, unless you created risk through misfeasance.
1.  Common Law Approach – Buch v. Amory Manufacturing – P-child trespasses into D’s factory, D tells him to leave, but P doesn’t understand English; P is injured by machine and claims negligence of D; court holds that D did not have duty to warn or protect trespasser from visible dangers.
2.  Good Samaritan Statutes – designed either to induce rescue that can be done w/ little inconvenience by protecting rescuer from tort liability for ordinary negligence or to impose affirmative duty to rescue, subject to fines.  In both scenarios, rescuer is liable for willful misconduct.

3.  Nonfeasance – failure to act when duty existed.

a.  Montgomery v. National Convoy – D’s truck completely blocked icy road, and P’s car came over hill and hit it b/c there were no warnings; court holds that situation was such that jury could find that omission of effective warning amounted to negligence. 


4.  Misfeasance – lawful act performed in wrongful manner.
a.  Zelenko v. Gimbel Brothers – P became sick in D’s store; D had no duty to act but did so anyway; court holds that once D chooses to act, he must not omit anything which reasonable person would do in rendering aid.
b.  Summers v. Dominguez – D ran over P, who was negligently walking down center of road; court holds D liable, not for hitting P, but for failing to stop and render aid once P’s condition, given D’s conduct, was known.

B.  Gratuitous Undertakings 

1.  Common Law Approach – Coggs v. Bernard – D offered to move P’s casks, and negligently broke some in transit; court holds D liable b/c he undertook willingly to carry goods which were lost through his neglect.
2.  Qualified Duty – Erie RR v. Stewart – P was in car hit by D’s train at crossing which usually had guard who P relied on for warning of oncoming trains; guard was not required by law; court holds D liable b/c he created reliance on guard and so duty to take reasonable care means to provide one or warn of his absence.
3.  Reliance – Marsalis v. LaSalle – P was scratched by D’s cat, P asked D to contain cat for 14 days to check for rabies; D fails to contain cat any more than usual, cat runs away, P has to go through injurious rabies treatment; court holds D liable for not taking reasonable care in containing cat when P relied on them to do so.
4.  R2d Position – one who undertakes gratuitously to do a service for another is liable for harm resulting from failure to take reasonable care, if:

a.  failure to exercise care increases risk of harm, or


b.  harm is suffered b/c of other’s reliance on the undertaking.


C.  Special Relationships 



1.  R2d – there is no duty to prevent a third party from doing harm to another, unless:

a.  special relationship exists b/tw actor and third party which imposes duty on actor to control behavior of third party, or
b.  special relationship exists b/tw actor and other which gives other right to protection.

2.  Doctor/Patient – Tarasoff v. Univ. of CA – P’s daughter was killed by patient of D’s employee, who knew of patient’s intent; D did not warn Ps or sufficiently detain patient; court holds that D had duty to warn daughter/Ps of threat b/c danger was foreseeable, saying confidential communications can be broken for public safety reasons.  (This does not apply to general warnings.)
3.  Landlord/Tenant – Kline v. 1500 Massachusetts Ave. – P was assaulted in common hallway of her building; when P moved in, building was secure, but now crime is common; P alleges negligence of landlord led to assault; court holds that landlord has duty of care to make building common areas safe; reasonableness std is that which was present when P moved in.  (P couldn’t move b/c moving costs skew BPL so there is not enough safety.)  
a.  Policy – there is policy rationale counter to this, however, in that if landlord is liable, he must provide greater security, thus rents will rise, and people will be on the street, instead of in unsafe housing.  Perhaps we should allow some unsafe housing in order to keep people off the streets.
X. Traditional Strict Liability​ 

A.  Purposes – generally negligence and SL yield same amount of safety, so choice comes down to a fairness issue.
1.  Reciprocity –  negligence for reasonable everyday-type risks that balance out in the end, and SL for larger, non-reciprocal risks.  
2.  Deterrence – SL also has deterrence aspects that may reduce scale/scope of activity at all.
3.  Evidentiary Problems – in cases where there would be extreme evidentiary problems w/ negligence rule, best way to ensure safety is w/ SL, but must limit this to what is reasonably foreseeable, not absolute liability.
B.  Restatement Approach – 402a –  SL is appropriate for unreasonably dangerous activities, but only when harm that occurs is w/in scope of what makes activity dangerous.  Decision is made by judge, not jury.  Use the following factors in determining whether SL is appropriate for an activity:


1.  Existence of a high degree of risk for some harm,

2.  Likelihood harm will be great,

3.  Inability to eliminate risk by using reasonable care,

4.  Extent to which activity is not common (reciprocity rationale),

5.  Inappropriateness of activity to location where it is occurring (not in R3d),
6.  Extent to which its value to community outweighs its danger (deterrence rationale, not in R3d).
C.  Indiana Harbor Belt v. American Cyanamid – P was RR switching line who was moving D’s cargo train from one carrier to next; dangerous chemicals leaked from train while in possession of P, and they had to pay for clean up; P wants to be compensated by D, saying SL should govern transportation of dangerous chemicals; court holds D is not liable b/c P did not show that transport of chemicals was dangerous, just existence of chemicals, also little ability to eliminate danger through use of care (rerouting to avoid big cities).
XI.  Products Liability 


A.  Common Law Approach 

1.  McCabe v. Liggett Drug – P is injured when coffeemaker purchased from D explodes; court holds D liable for breach of warranty of merchantability b/c of RIL, jury can infer that when coffeemaker explodes w/ no contributory negligence of P, that D was negligent.
a.  Privity – required under common law, precluded P from suing manufacturer.  Henningsen v. Bloomfield Motors held that implied warranty of merchantability did not require privity.
b.  UCC warranty provisions – warranty extends to anyone in purchaser’s family or household who might reasonably be expected to use or be injured by product.

c.  Move to SL – Escola v. Coca Cola – when juries found liability by RIL, substantively they were really just holding corporations strictly liable, so why not just do it procedurally?


B.  Restatement Approach 

1.  R2d, Torts (402a) – use SL for products sold in unreasonably dangerous defective condition, if

a.  seller is in business of selling such products, and


b.  product reaches user w/o substantial change in condition.


c.  regardless of whether seller has used reasonable care or has privity w/ user.

Liability also applies to packaging.  Seller is not responsible for abnormal uses, and products which could be unreasonably dangerous (beyond contemplation of ordinary consumer) should contain warnings. Contributory negligence is no defense, but assumption of a known risk is.

2.  R3d, Products Liability – one who is in business of selling/distributing and does so w/ defective products is subject to liability. Product is defective at time of sale/distribution if it contains:

a.  Manufacturing Defect – product departs from normal specifications despite use of reasonable care; governed by SL std.
b.  Design Defect – foreseeable risk of harm from product could have been reduced or avoided through use of reasonable alternative design; governed by negligence std.
c.  Warning Defect – foreseeable risks could have been reduced or avoided by provision of reasonable instructions; governed by negligence std.
3.  Note on Consumer Expectations – while consumers do not usually have all (or even sufficient) info about products they buy, they are not completely uninformed, and so must be allowed to make choices which involve trade-offs w/ safety and other features, i.e. SUVs v. VWs.

4.  Possible factors to take into account when determining if SL should be used:


a.  usefulness of product (utility to user and to public),
b.  safety aspects of product (likelihood and extent of possible injury),
c.  availability of safer product filling same need,
d.  manufacturer’s ability to make product safer w/o impairing function or raising price,
e.  user’s ability to avoid danger by using reasonable care,
f.  user’s anticipated awareness of danger in product and availability of warnings,
g.  feasibility of manufacturer spreading the loss by raising price or having insurance.
C.  Contract/Tort Decision – contract law enforces reasonable expectations of parties, tort law imposes duty of reasonable care and encourages safety; there may be reasons (damages, statute of limitations concerns, etc.) to choose to litigate in one area over the other.
1.  Casa Clara Condo v. Toppino – D supplied P’s building w/ defective concrete, and P had to replace parts; P wants to recover for economic damage for D’s negligence; court does not hold D liable b/c tort law does not provide recovery for pure economic losses; contract law can provide against risk of economic loss.
a.  Economic Loss Rule – P cannot recover for pure economic losses (or pure emotional damages), but can recover if those losses were combined w/ physical injury.


D.  Proper Ds Under 402a 

1.  Cafazzo v. Central Medical Hospital – P was implanted by defective prosthesis by Ds and alleges negligence on their part; court will not allow recovery b/c they are not normal sellers under 402a, b/c they fail four-part test for application of 402A:

a.  which members of marketing chain are available for redress?


b.  whether imposition of SL would serve as incentive to safety?

c.  whether supplier is in a better position than consumer to prevent circulation of defective products?

d.  whether seller can distribute cost of compensation for injuries across all buyers?

2.  “Service Exception” – R3d says that services are not products and so are not subject to SL.  Hybrid transactions, such as those a pharmacies and hospitals, are generally considered services.
3.  Manufacturers, distributors, retailers, wholesalers – can all be held to SL even if they did nothing to make products dangerous b/c they may pay a substantial part in ensuring safety of products.

4.  Used products – courts have been unwilling to extend SL to used goods, unless it is an item which has been refurbished or reconditioned and a safety element which could have been included but was not.

5.  Successor Liability – corporation which has acquired another can be liable for original’s torts b/c this would protect P’s remedies against original tortfeasor, successor has assumed original’s risk spreading role, and it is fair to hold successor liable for original’s defective products, as this should have been part of valuation of original company. Successor is not liable, however, if it does not meet any of these requirements:

a.  successor expressly or implied agreed to assume liability of original,


b.  transaction amounts to a consolidation or merger,

c.  successor is merely a continuation of original, or


d.  transaction is entered into fraudulently in order to escape liability.
E.  Manufacturing Defects – P is not required to identify specific defect, only to prove that product did not perform as intended and rule out other causes of injury.  Use SL std to compare product in question w/ std specimen of product.
1.  Pouncey v. Ford – P was injured when blade flew off his (used) car’s engine; court holds D liable for failing to take adequate quality control measures.  

F.  Design Defects 
1.  Intended use – Volkswagen v. Young – decedent’s car was hit from behind, seat separated from car body, throwing P into backseat and killing him; P sues VW, claiming negligent design and manufacture; D says that crashing was not intended use of car; court holds that car manufacturer is liable for defects realized only after “second collision,” b/c it is foreseeable that car may crash and manufacturer must take care to avoid subjecting passenger to unreasonable risk (“crashworthiness”).
2.  Consumer expectations test – consumer must show reasonable alternative design, used only when ordinary person has enough info/expectations to assess BPL and there is range of similar products to choose from.
a.  Linegar v. Armour of America – decedent was killed when shot in portion of body not covered by bullet-proof vest; P claims that vest was designed defectively; court holds that D is not liable b/c vest was not defective, applying “consumer expectations” test, requiring that product be dangerous beyond extent reasonably contemplated by consumer.  Here, it was perfectly evident which portions of body were left uncovered, and there were benefits to consumer which accrued from this design.  
b.  R2d – fact that danger is open/obvious is relevant to issue of defectiveness, but it does not preclude P from establishing that reasonable alternative design would have prevented injury.

c.  Choice – court will not find a product to be defective just b/c there are safer alternatives.  The less safe choice (VW) may have benefits (price, maneuverability, features, etc.) that would encourage P to choose it when mentally doing the BPL test.

3.  Risk/Benefit test – W/ this test, burden is on D to show that his product is not defectively designed by reasonable person std; P does not have to show alternative design; used when P does not have sufficient information or choice (expectations) to assess BPL.
a.  Barker v. Lull Engineering – P was injured at work while using machine manufactured by D; P alleges negligent design, omitting safety features which may have lessened his risk of injury; D says that machine was not being used as intended, and so there should be no liability on their part; court says to look to reasonably foreseeable use and use risk/benefit std to assess whether there were reasonable alternative designs.  
4.  Modified consumer expectations test – Potter v. Chicago Pneumatic Tool – Ps were injured on job from using tools w/ too much vibration; court holds that P is not required to show reasonable alternative design, as one may not exist, and this is unreasonable burden on P; jury should look to product only, not manufacturer, to use risk/benefit balancing test when ordinary person does not have sufficient knowledge of product.
5.  Product modifications – Soler v. Castmaster – in case where product is modified by user, jury must assess whether modification was foreseeable or per manufacturer’s instructions and whether original design was proximate cause of injury.
6.  Subsequent improvements – Cann v. Ford – information on subsequent product improvements can be excluded from evidence in negligence and SL claims b/c to allow it would discourage improvements in product safety.

7.  Government contractor defense – Boyle v. United Technologies - liability for design defects in military equipment cannot be imposed by state law when US approved reasonably precise specs, equipment conformed to specs, and supplier warned US of danger.
8.  Categorical liability – courts are unlikely to find an entire category of goods defective and so require an enormous amount of evidence to that effect.

a.  O’Brien v. Muskin – P was injured when diving from garage roof into 3-ft. pool w/ vinyl bottom; P says pool was defective b/c bottom was too slippery, but no other manufacturers use anything else; court holds 3-ft. pools to be unsafe as a class and so should not be on the market at all.

b.  Maryland’s Ban on Saturday Night Specials – b/c there is no appropriate non-criminal use for such guns, the MD legislature banned them as a category.

G.  Warning Defects – P must propose adequate alternative warning in order to prove claim.
1.  Medical Cases 

a.  General Rule – manufacturer must warn all persons who it is foreseeable will come into contact w/, and consequently be endangered by, product.  R2d allows that when warnings are given to “learned intermediary”, such as doctor, who can properly instruct user in order to reduce risk, manufacturer has no direct duty to warn.  But, if user is best person to reduce risk, warning must be given directly to user.
b. Exception for BCPs – McDonald v. Ortho Pharmaceutical – P alleges inadequacy of warning on BCPs which do not specifically mention risk of stroke; court holds that in case of medications such as BCPs, patient plays more active role in determining use and therefore does not rely as heavily on doctor, so manufacturer has duty to warn P directly of potential risks, in understandable language.
c.  Pharmacists – McKee v. American Home Products – court refused to impose normal duty to warn liability on pharmacist, b/c physicians are much more qualified to provide patient w/ relevant information regarding risks.

d.  Household Products – Ayers v. J&J – P’s baby is seriously injured by inhaling baby oil, P alleges defective warning to warn users of serious need to keep product away from children; court finds that bottle should have had warning b/c risk was not common knowledge.

2.  Common Knowledge – Garrison v. Hublein – P claimed injuries from drinking D’s alcoholic beverage for 20 years; court held that such injury was common knowledge, so no warning was necessary.
3.  Heeding Presumption – in duty to warn case, P must show that adequate warning would have led him to act so as to reduce or eliminate risk, but since mental state is difficult to determine, courts simply assume P would have obeyed warning.
4.  “State of the Art” Std – Vassalo v. Baxter Healthcare – P was injured by her breast implants in way that D was unaware was possible at time of implantation; court adopts “state of the art” std, holding that D’s liability in duty to warn cases should be based on his actual knowledge of risks at time of manufacture.  Manufacturer has duty to warn of all risks of which he knew or should have known (through reasonable testing), i.e. all foreseeable risks.  It is difficult, however, for P to show that tests should have been done, unless appropriate test has been done by some other party, so in some ways, manufacturer has incentive not to know risks.
5.  Crowding-out Effect – some items can have lengthy package insert or warning manual, listing all possible risks, but other items have limited space for warnings.  P usually losses cases w/ limited space issues b/c crowding-out effect means that either some warnings must be dropped or all warnings must be made smaller; cost of this is too great.

H.  Plaintiff’s Conduct 
1.  Comparative Fault – Daly v. GM – decedent was speeding while drunk, w/o door locked or seat belt fastened, car hit center divider, door flew open, and decedent was thrown out, and killed; P alleges defective design of door lock; court holds that decedent’s contributory negligence can be used to reduce recovery, saying that using comparative fault principles will not (1) create disincentive for manufacturers to create safe products, as they cannot assume users will be negligent, or (2) affect P’s evidentiary burden in products liability cases, (two purposes of SL in products liability).  R2d supports comparative fault in products liability.
2.  Foreseeable Misuse – some courts use std in which P’s recovery is not reduced if his contributory negligence takes the form of foreseeable misuse, such as speeding.
3.  Assumption of Risk – Messick v. GM – P continues to drive car after repeatedly having trouble w/ steering and suspension; court holds that P did not assume risk, as he was required to drive to earn a living.  Assumption of risk does not bar recovery in products liability cases, and manufacturers are not allowed to issue disclaimers or limitations of liability such that user is contractually assuming risk.
XII.  Misrepresentation 


A.  Fraud 


1.  Elements 




a.  Material false statement by D.



b.  D knew falsity of statement or was indifferent to it (scienter).



c.  D intended for P to rely on the statement, or knew that he would.



d.  P reasonably relied on the statement.



e.  P suffered economic loss due to reliance.

2.  Privity – Pasley v. Freeman – Ps were merchants who asked D about financial situation of Falch, D said that Falch was creditworthy, Ps sold him goods on credit, and he defaulted; Ps for fraud in misrepresenting Falch’s creditworthiness; court holds that Ps cannot maintain this action b/c there was no privity b/tw Ps and D in the contract w/ Falch.
3.  SEC Act of 1934 – it is unlawful to employ manipulative/deceptive devises in contravention of rules created for protection of investors; does not cover negligent misrepresentation (Ernst & Ernst v. Hochfelder).

4.  Puffing – Vulcan Metals v. Simmons – D sold products to P, saying quality of product was outstanding and product had never been marketed before, both untrue; court held that P cannot recover for reliance on opinions of salesmen b/c they are expected to engage in puffery, but can recover for second claim as it is material to transaction, factually untrue, and P was justified in relying on it.  (Opinions can be reasonably relied upon, however, if speaker possesses special knowledge about subject on which he is speaking.)
5.  Nondisclosure
a.  Early View (Latent Defect) – Swinton v. Whittinsville Savings – D sold P house w/o informing him of termite damage; court holds that concealment is not actionable b/c D did not make false statement or prevent P from learning of damage, seller is not required to disclose every detail of sale.
b.  Early View (Latent Virtue) – Laidlaw v. Organ – P entered into tobacco contract w/ special knowledge that war had just ended, and did not inform D; court holds that P did not have to reveal his knowledge to D b/c intelligence is equally available to parties and D is under obligation to ask.
c. Modern/Restatement View – general rule allowing nondisclosure has myriad exceptions, including requiring disclosure of facts basic to transaction, if D knows that other party is entering into transaction w/ mistake as to basic fact, or if custom would usually dictate disclosure of the fact.
d.  Latent Defect/Latent Virtue – in latent defects, generally D has discovered this w/o investing effort into obtaining knowledge, so it is acceptable to require him to disclose.  In latent virtues, generally D has invested time/money/effort into obtaining knowledge, so in order to incentivize research, disclosure is not required.  If P inquires of D’s knowledge in latent virtue case, however, D is required to disclose.
6.  Materiality/Reasonable Reliance – R2d indicates that matter is material if: 
a.  reasonable man would attach importance to its existence or nonexistence in determining his choice of action in transaction in question, or 
b.  maker of representation knows or has reason to know that its recipient regards or is likely to regard matter as important in determining his course of action, although reasonable man would not so regard it.  
Reliance flows from materiality.
7.  Proximate Cause – Laborers Local 17 v. Philip Morris – P alleges that D injured members of P’s health plan by negligently misrepresenting tobacco products, causing P economic damages; court holds that injury to P is not proximate enough to allow recovery.  Plan participants were directly harmed by Ds and so they may recover if they choose to sue, in which case, P will receive part of damages recovered.  “W/in the risk” rule is applied here to say that damages complained about are not of type duty is intended to protect against.
8.  Plaintiff’s Conduct – b/c fraud is an intentional tort, contributory negligence is not a valid defense.

9.  Damages – court generally returns P to status quo ante, if possible, or allows P to claim benefit of the bargain, as if the fraud had not taken place, if precise measurement of damages is possible.

B.  Negligent Misrepresentation – similar to fraud, but intent of D was not to mislead P.


1.  Elements



a.  False representation of material fact made in business capacity,



b.  Failure of D to use reasonable care in determining truth of representation,



c.  Duty to P who relied on D’s work,



d.  Justifiable reliance by P,



e.  Damage to P for justifiable reliance on D.
2.  Ultamares v. Touche – P alleges negligent preparation by D of balance sheet of Stern which induced P to extend credit to Stern, who later defaulted; balance sheet did contain false data supplied by Stern’s officers; court holds that D owed no duty to P to make sure balance sheet was accurate.  Ds only owe duty to those who will foreseeably rely on their work.
3.  White v. Guarente – D-accounting firm failed to notice breach of partnership contract by general partners in company that they were auditing; court allowed recovery by limited partners of company b/c they were foreseeable group who would have relied on work of D.
4.  R2d Position – limits liability for negligent misrepresentation to, at most, persons who are members of limited group of persons for whose benefit and guidance info is supplied, provided there is reliance on that info in that transaction, or in substantially similar transaction.  Basically, “w/in the risk” rule is used.
5.  Plaintiff’s Conduct – as this is an unintentional tort, comparative negligence principles apply.

XIII.  Damages – while P must still carry burden of “more likely than not” std, she has already proven that D is tortfeasor, so risk of uncertainty/speculation in connection w/ calculation of damages becomes D’s problem, as does risk of insolvency.  (Damages are highest for intentional torts, then negligence, then SL.)
A.  Monetary – to compensate for lost wages, medical expenses, repair costs for PD, other measurable economic loss.
1.  Attorneys Fees – not factored in, though most tort actions are prosecuted on contingency basis.

2.  Doctrine of Unavoidable Consequences – P is under obligation to mitigate extent of damages to best of their ability; this becomes controversy b/tw P and D when P chooses not to undergo surgery (for religious, or other, reasons) or to take action that D thinks would mitigate damages they have to pay; courts are likely to find for injured party in event of controversy.
B.  Non-monetary – Pain and Suffering – designed to compensate P for loss of life’s pleasures, i.e. hedonic damages.
1.  Jury Method – make up over 50% of most jury awards; courts tell jury to come up w/ amount they think is “just and reasonable,” but this results in great variability, in contrast to intended purpose of tort law – predictability; lawyer is not allowed to ask jury how much they would take to be in P’s place, as court finds this inappropriate.
2.  Geistfeld’s Method – use B < PL equation, but B = Willingness to Accept risk, as judged by objective, reasonable person std (so that P’s wealth is not taken into account).

WTA  >  PL
( (use > b/c it’s how much someone would accept to assume the loss)


WTA/P > PL/P

WTA/P > L
( this amount is what P should get
In the case of intentional tortfeasors, probability will equal 1, so WTA will equal L; in case of negligent tortfeasors, probability will be less, so they will not have to pay as much.
C.  Punitive 
1.  Jury Method – jury is told that “if D wantonly or maliciously disregarded P’s safety, then punitive damages are appropriate”; this does not give jury a mechanism for determining damages, however.
2.  Geistfeld’s Method – idea behind punitive damages is that self-interested, profit-maximizing D will not be interested in Loss, only in Damages that they actually have to pay out (B < PD).  Since only fraction of victims will sue, D is less than L, and so equation will actually not provide adequate safety level; therefore, punitive damages are added to provide deterrence mechanism.
3.  Problems – in some cases, D has acted appropriately w/ regard to BPL std to provide adequate protection for one risk, at expense of another.  This, however, is not taken into account b/c punitive damages are awarded on case-specific basis and jury will not look at reduction or elimination of other risks.  D is being punished for doing something the legal std says he should do; this could be seen as violation of due process.
D.  Wrongful Death/Survivorship Damages – in case of wrongful death, no non-monetary damages are available  to deceased victim.  States have survivorship statutes which provide for compensation for pain and suffering and economic loss up until time of death, wrongful death statutes to provide for loss of expected future income, etc., and loss of consortium damages to victim’s family after victim’s death.
E.  Judicial Review – judge is allowed to review jury verdict and reduce it if he sees fit (remittitur), but he is not allow to increase it (additur).  In the case of remittitur, judge asks P to accept lower award or else he will order new trial.  In reviewing damages award, judge will take into account:

1.  Whether there are civil sanctions for the misconduct – judge sees this as indication as what legislature sees as appropriate sanction for this sort of misconduct, but this is not necessarily accurate b/c legislature often intended regulatory sanction to complement tort system, not replace it.
2.  The ratio b/tw punitive and compensatory damages – there is possibly constitutional maximum ratio (14?), but no one knows what it is, and it should probably vary widely for different types of misconduct.

______________________________________________________________________________________________________

Strategies:


· Don’t state black letter law or case names, just launch into a discussion of the facts w/ the elements.

· State assumptions if you are making them!

· Don’t mention incomplete torts that don’t have good arguments on each side.

· For issue spotting questions, Geistfeld likes you to go through logical permutations, but chronological order is ok.

· Geistfeld thinks assumption of risk should bar recovery, but contributory negligence should simply mitigate.
Intentional Torts:




Defenses to Intentional Torts:

Battery






Consent

Trespass






Self Defense (also, Defense of Others)

Assault






Defense of Property

False Imprisonment




Necessity (property torts)

Offensive Battery





Recapture of Chattel

Intentional Affliction of Emotional Distress


Not Insanity!

Fraud

Unintentional Torts:




Defenses to Unintentional Torts:

Negligence





Contributory Negligence/Comparative Negligence

Strict Liability





Assumption of Risk (possibly)

Negligent Misrepresentation
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