Duty: none owed, no tort (none to trespassers, once accept duty must fulfill, special relationship can make one), Breach, Causation (in fact; proximate: must increase risk of harm, no coincidence; directness: if any harm is directly foreseeable; foreseeability: type of harm or class of victims is foreseeable), Damages.

SL: for victims, eliminates need to determine standard of care: can really be a neg. act with evidentiary probs.  Deterrence.  Non-natural use (ultra-hazardous, context), trespass (don’t need to know it’s some else’s), animals, vicarious liability (when conduct is foreseeable and thus related to the job, but doesn’t have to be part of job): respondeat superior (hospitals, some gen. contractors). Comparative causation.

Neg: for injurers (business like, they cause more), gets rid of expensive suits with evidentiary probs.  Regulates activity (safety taken).  Minors/disabled held to reasonable person standard w/ special status (unless doing adult activities), custom: non-conclusive evidence (except with medical), criminal statue: if injury type to be prevented and victim is in protected class, evidence (must do but for test), informed consent (patient does own B<PL), res ipsa: (1) prob ID spec. cause, (2) if >50% chance accident is only from neg, (3) caused by thing under (’s control.

( must prove he followed standard or why his neg wasn’t cause

( must show alt standard of care and ( show why this isn’t efficient

Contrib neg: bar to recovery (unless Last Clear chance: (’s neg doesn’t bar), assumption of risk bars recovery.

Comp fault: (’s recovery reduced by his own contrib. neg.  Pure (apportioned), impure (( must be <50% liable).  More fair, but inefficient (more cases brought, torts become insurance).  No last clear chance (liable for your fault, now ( can act neg knowing (’s conduct and benefit).  No recovery for 1st assumption of risk (no duty, no tort), recovery for 2nd assumption of risk (duty/breach; if assumption is unreasonable contrib neg, bad allows recovery for unreasonable in face of (’s neg).  

2 exceptions to rule that ( must show that ( caused harm.

· Alt. Liability: one of two actors could have caused but aren’t sure who.  Hold known actor joint and severally liable if substantial chance they caused harm.  Type of vicarious liability (responsible for another’s acts).

· Market Share: fungible goods (medicine): manufacturers can be held liable in proportion to their share of market at time of use (regardless of cause).

· If A sold 40% of product probably caused 40% of injuries (bad because can be sued multiple times and get punitive damages multiple times).
Products liability: never when harm from unforeseeable use.  SL for construction (use consumer expectations and maker’s own standards; used instead of contract b/c consumers are stupid; raises product costs and reduces consumer choices), neg for design (risk-utility, benefits can out way costs of safer design) and warning (makers fear undiscovered risk in new products).  

Misrep: puffing (OK, salespeople), concealment (must be an outright lie or duty), neg. misrep (limited to foreseeable class).  Actionable lie if about facts and liar has special expertise.  Fraud: Lie must be done to induce reliance, must induce such reliance, and must cause money damages.  There is also neg misrep. 

Emotional Distress: Zone of danger (rejected by most), usually line is drawn at witnessing; however there could be a foreseeability test: if ( was a foreseeable victim because of close relation (parent of child killed elsewhere).  

· Could instead use direct duty to ( test (entire family, not just contracting member, is victim of funeral home selling body parts of deceased)

· With broad exposure can’t collect for fear of future harm unless can actually collect for the harm (fear too many suits), diff with specific # of (’s, need to show science proving MP

· TN of future harm (>50%)

· Intentional: must be extreme and outrageous conduct, doesn’t req physical harm but can be liable for resultant.

Theories of Torts

Economic: maximizing wealth, forward looking, affecting behavior (of offender and others) by incentive.  Looks at risk creating actors and pleasure maximizers subject to deterrence.

Corrective Justice: looks at fairness between parties and compensating victim.  Doesn’t look at public policy or social control: concerned with individual and not rest of world.

Duty: allows an initial determination if there is a tort.  No duty of care owed, no tort.

· None owed to trespassers.

· Usually the duty is a duty to make safe (SL) or a duty to exercise reasonable care (neg.)

· Once you accept duty, you are neg. if don’t fulfill it.

· Special Relationship to a party or others who may be a victim can make a duty to protect or control the third party (psychotherapists).

Breach

Causation

1. Cause in fact

2. Proximate Cause

· Directness (NY): ( liable for any and all direct consequences as long as it’s foreseeable that damage would occur (not necessarily the damage ( expected though) (plank on boat, Vosburg).  

· Eggshell skull: Take victim as you find them (so batter at your own peril, even if particular injury isn’t foreseeable).

· Foreseeability district: ( owes a duty to care only to reasonably foreseeable potential victims under the circumstances (Cardozo in Palsgrath).

Damages

Vosburg: intentional tort case, victim must show either that the wrongdoer had an unlawful intention to produce harm or that he committed the unlawful act.  Malice isn’t necessary, any intent to so an act which is wrong is sufficient.  Also must take victim as you find them (eggshell skull).

Rylands: Sl for abnormally dangerous activities.  SL if the activity is of nonnatural use (context – reservoir is England is nonnatural, not so in TX).  This standard is limited to unltrahazardous (thus no neg needed only SL).

Baker: SL for owners of animals that are known to have dangerous propensities.

Concrete falling apart/ Casa Clara: no tort recovery for pure economic losses from product damaging itself (this is a contracts matter).  Can recover for damage to other property.

T.J. Hooper: Custom is only evidence of what may be reasonable.  However, a court could determine that a whole industry is negligent if the custom does not meet the standard of care.  The standard of care changes with advances in tech and knowledge.

Yellow Cab: in CA replace contrib. neg. with pure comparative fault.  Liability is assigned in direct proportion to the amount of negligence of the involved parties.  

· Impure comparative fault: ( must be < 50% liable or else can’t rcover (party in the worng can’t bring suit)

Herskovits: patient died of lung cancer after his chances of survival were reduced by (’s late diagnoses.  The question is not if ( cause (’s death, but deprived him of a significant chance of survival.  No auto release even if there’s < than 50% of survival.

· Similar to case, where ( sued after contracting asbestosis and over for the 50% probability that he would get cancer.  ( said no suit for risk exposure, but ( said procedure rules wouldn’t let him bring two separate cases (one for asbestosis and one later for cancer) for the same tort.  Court allowed recovery for probable future consequences.

· Could open the way to liability for causing risk exposure.

Two Fires: 2 negligent acts together:

· If either act could have caused injury independently then both are individually liable (two fires here ).

· Old: When you only know ID of 1 actor and other act is caused by a person the known one is 100% liable (if other act is caused by God, person gets off)

· New: When only knowing ID of 1 actor, origin of other act doesn’t matter.  Was known actor’s act a substantial factor in the accident (or substantial share of market)?

· A substantial factor means more than 50% chance that they caused injury.

· Change in tort law because this is a move away from individualized justice: mass market and consumption.

Summers v. Tice: Alternate liability: ( has burden to prove that the other person was sole cause of harm.  ( must sue both potential injurers and they must have acted simultaneously.  Two hunters, (’s acting simultaneously but only one could cause injury.  (’s are joint and severally liable (each for whole damage).  This is a form of vicarious liability, holding all (’s liable for actions of only one (.

Sindell: Market Share Liability, mother got cancer from taking generic medicine while pregnant.  It was impossible to trace which co. made the particular medicine she took (it was a fungible product).  Manufacturers where liable in shares proportional to their share of the market at the time of ( took medicine, regardless of actual causation.  ( must sue all potential injurers and they must have acted simultaneously (Skipworth ( only sued some ( and they had acted at different times: not allowed).. 
Raped after leaving RR: RR went past lady’s stop and let her off in a bad neighborhood for her to walk back to the stop by herself, she was attacked and raped.  A neg. party is liable for harm caused by intervening acts of third persons if those acts should have been foreseen.

Polemis: plank falling into cargo hold blows up boat.  Directness test: some harm was foreseeable (to cargo) just not this particular harm (bashed vs. blown up), so still liable.

Palsgraf: Just because ( was neg, does not mean tat this act is a wrong to the injured party.  There has to be a duty as well to the injured party for the wrongness to exist.  Question of duty is a question of law, not fact.  

· Cardozo said must test to find if victim was a reasonably foreseeable potential victims under the circumstances, and said there was only a duty to these people (foreseeable jurisdiction).  However NY is a Directness jurisdiction so ( is liable for any and all direct consequences as long as it’s foreseeable that damage would occur (not necessarily the damage ( expected though).  Could argue this is same logic as Polemis because harm was foreseeable to passenger but just not to Palsgrath.  

Wagon Mound: oil leaked all around dock.  Foreseeable harm was following of he dock not that it would light on fire which it did.  ( not liable because fire wasn’t foreseeable.  This says the type of harm must be foreseeable.

Ultramares: no liability for neg. misrep. without privity between ( and (.

SL vs. Negligence: 

SL makes potential injurer decide if he still wants to do activity at all, while negligence makes courts determine how activities should be done (proper standard of care, this can be difficult for ( to show and for court’s to determine especially all costs and benefits).  Can neg. regulate the activity in question, if not do we want to deter the activity by using SL to reduce the activity?  Will SL affect the occurrence of the activity?

· SL favors victims.

· Negl. favors injurers, we’re assuming businesses will cause more injury than they’ll suffer so this is better for them as well.

· Administrative costs are what makes difference: 

· SL eliminates need to make a nice determination of the standard of care and to ask if ( complied with this standard

· Neg. cuts out some expensive lawsuits since the ( must do more to win.  Won’t bring suits with evidentiary problems: 

Choose SL over negligence when the negligence inquiry suffers from evidentiary problems that make it difficult for the ( to prove the ( did not act reasonably.  Thus SL is based on the same rational as neg (could really be a neg. act just punished with SL).

Joint & several liability: sue any one of (’s and collect entire sum from him

Joint liability: have to sue all (’s to recover, but only get a single recovery (apportions liability among (’s which courts don’t like).

Several liability: go after each ( individually and again apportion liability (courts don’t like apportionment).

Intentional Tort:

Assault: offer to beat another without actual touching, must have immediacy element.

Battery: harmful bodily contact

· Liable for unforeseen consequences or transferred intent

Physical harms vs. Dignitary harms (emotional distress): 

· Much harder to observe a dignitary harm.

· Dignitary harms are worse if everyone sees them (context).

· To recover for dignitary harms/emotional distress, ( must be affected directly or if damage is to another party, there must be a special relationship.  ( does not have to have been in the zone of danger (at risk themselves), only see the incident

False Imprisonment: size of area is immaterial, even a boat.

· None when the party has a way out of his partial confinement

Defenses: 

1. Consent, but cannot consent to an illegal act (illegal boxing): implied at times (ER surgery, sports)

2. An assault has not occurred if the threatening gesture is accompanied by negating words.

3. Self Defense (equal, up to deadly force OK, but there is a rule of retreat).  Assailant does not have a right to force assaultee to defend himself.  So just because assualtee could defend and stop attack there can still be an assault.

4. Defending Property (no retreat here, but must warn, cannot be excessive because safety is more important than property)

· Necessity to trespass: avert public disaster, prevent anyone’s death.

SL: 

Duty to make safe

Breach of duty

Cause in fact

Proximate cause

Damages

· No Fault

· Concerned with deterrence, stop activity from starting (if B>PL, actor will still continue to do activity).

· SL is good because it raises the cost of an activity, makes a dangerous activity less likely to occur (shut down business).

· There is still a defense of (’s contributory negligence and the unforeseeability or inevitability of accident (not so with absolute liability which harbors no excuses, removes foreseeability defense).

Non-natural use of land (context sensitive)/escape:

Ultra-hazardous or Abnormally Dangerous Activities: SL, despite (’s utmost care.  But limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.  Dangerousness of the act must be proximate cause of the injury.

· Is the benefit to community outweighed by dangerous attributes?  Is it in an inappropriate place? (context sensitive).

· Cannot use (’s contrib. neg. as a defense to SL for these activities.

· No eggshell skull rule in SL: not liable for harm caused by abnormally dangerous activity that wouldn’t have resulted but for abnormal sensitivity.

Trespass to chattels or property (intent to dispossess or be on land, even if you thought it was yours or didn’t know it was someone else’s) vs. Conversion (intent to make chattel your own).  SL is used:

· Prob: difficult to determine whether the land or chattel is yours (evidentiary problem)

· Good because it makes potential trespassers more careful when acting.

Animals: SL for injuries caused by them.  

Comparative causation: (’s ultimate recovery would be reduced to the extent that his actions caused his own injures

Vicarious Liability: employer is SL when his agent’s conduct is foreseeable and thus related to the job he is supposed to be doing (but doesn’t have to be part of job – drunk sailor turns valves).  Respondeat superior: employees conduct is negligent but employer is held SL for foreseeable actions.

· Frolic and detour: employers are liable for small deviations but not large ones.  Does the deviation take employee out of realm of employment and into personal life?

· This makes employer watch employees more closely which could make employees run errands on own time and could actually cause more injuries.

· Hospitals have respondeat superior for negligent physicians (independent contractors normally aren’t controlled by employer, but hospitals have control – context).

· Vicarious liability for hospitals causes a rise in health care costs and a decline in availability.

· Patients have little choice in the relationship with a hospital (what Dr. etc.)

· Is sexual harassment part of work or personal? Depends on context of people’s previous relation and knowledge of employer.

Negligence: 

Duty of care: perform reasonably (objective reasonable person standard) 

· If B<PL, then precaution must be done or else negligence

· Minors are held to reasonable person standard, with their special status taken into account, unless they engage in adult activities then they are held SL because they can’t adhere to adult standard by defin. (same with disabled)

·  can be a reasonable woman standard for sex harassment: but this creates SL for men because by defin. They can’t adhere to it, so joke at own peril.  

Breach of duty

Causation

Injury or Property Damages

· Defendants have already decided to do the act, no deterrence, it is to compensate injured and get people to perform the act reasonably.

· Custom may be evidence of reasonable care, but isn’t conclusive – everyone may be negligent (courts can set new standards).

· Exception in medical field.  Custom is based on professional standard and may be a defense, global standard is used (vs. local)

· T.J. Hooper Test: some precautions are so important their universal disregard won’t excuse their omission (means more medical tests will be given than necessary by Dr.’s worried about reps).

· Informed Consent: Dr.’s must disclose enough for patient to do their own B<PL, however (’s must be able to prove they and a reasonable person would have acted differently with the info they didn’t get.

· Criminal Statute:

· ( may sue if he is part of class statute tries to protect and the injury is of the type to be prevented by statute.

· Violation of statute is only evidence of negligence, not negligence per se (driving without a license does not mean you were driving negligently).  

· We must do a counter-factual: would injury have occurred anyway if ( had obeyed statute. (leaving keys in car, was staute barring this to prevent theft or for safety, appears to be for safety so the evidence does show neg.)

Res Ipsa Loquitur: When there’s a problem IDing specific source of harm.  Accident wouldn’t normally occur when no negligence (>50% occur from negligence) and be caused by something under (’s exclusive control.  No contribution by (.

General contribution: gives decision-making party an interest in the property he’s tossing when a ship sinking and you can throw other people’s property overboard (forces behavior in the interest of the public good).  Treat the property as communal and the degree to which each person owns part of the communal is the same as their % of total.  Makes you toss only what’s necessary and not have the ship owner dump all cargo.  

· Security interest vs. security interest between two innocents.  (if one side is negligent it must compensate other side).  Party taking benefit from other party must compensate other party as if other party’s property was its own. (Boat tied at dock that has a right to be there but damages dock, repair dock as if boat owner owned it).

(’s Conduct/Limiting (’s Right to Recover: 

Contributory Negligence: bars all recovery, necessary defense in SL cases (because (’s are vulnerable), can’t use when there are safe workplace statues.

· Unfair because it treats the (’s assumption of how the ( will be behaving as unimportant, only the (’s assumption that ( will exercise reasonable care is important)

· If (’s negligence didn’t cause the accident (even if it did cause the injuries – no seatbelt) this isn’t a defense.  One way to mitigate unfairness.

· If ( had a last clear chance to avoid accident, (’s contrib. neg. won’t bar recovery (this deals with consequential, not simultaneous conduct so one side knows how other party is behaving).

· Assumption of Risk: Implied or express, bars recovery in contrib. neg it is basically contrib. neg.

Comparative Fault: Individualizes accident recoveries by placing liability on the parties in proportion to their fault.

· pure comparative fault: liability is assigned in direct proportion to the amount of negligence of the involved parties.   Even if ( is 99% negligent he can recover for (’s 1 % negligence.

· Impure comparative fault: ( must be < 50% liable or else can’t rcover (party in the wrong can’t bring suit)

· Comparative fault is more fair, but econ inefficient because it creates too many law suits – court system becomes an insurance system).

· Comp. fault doesn’t affect behavior because (’s don’t need to be careful they can still recover.

· Really comp fault already existed because juries faced with contrib.. neg would either ignore (’s neg, or reduce requested damages because of (’s neg.  

Eliminates last clear chance because liable for your fault and if we kept this rule a ( at fault would get a windfall (kind of stupid to eliminate this rule because allows ( to act neg when they know of (’s conduct and they get a benefit from it (( has incentive to behave neg when he knows ( is neg).

Assumption of risk in comp fault is different: deals with consequential, not simultaneous conduct so one side knows how other party is behaving).

· Primary Assumption: ( met his duty of care and has no responsibility.

· (: “My brakes don’t work.” (: “OK, I’ll still get in the car and ride with you.”

· Secondary Assumption: There was a duty and breach.  Here ( is not part of risk creation.

· ( is driving with ( passenger and runs a stop sign: “My brakes don’t work.”  ( has chance to get out after this but doesn’t.

There is a period of risk exposure before the choice to remain.  The recovery here is for the risk exposure not the actual injury.

Under comp fault reasonableness plays a role.  Under primary assumption it doesn’t matter since there is no duty, ( can never recover.  In secondary assumption if ( made an unreasonable decision (not a reasonable one, this bars recovery)  this would be contib neg and would count as part of comparative fault: he could recover if <50% contrib.  Awards for unreasonable behavior (like last clear chance rewards ( for proceeding in face of (’s neg, here ( is benefited for proceding in face of (’s neg)..

Causation:

Cause in fact: no injury but-for (’s act.

· Fact that accident might have happened without ( is not always enough to bar recovery: burden switches to ( to prove his negligence was not cause.

· Don’t want liability for negligent (’s if they aren’t cause in fact of injury because this allows recovery for mere exposure to risk of injury (bad).

· Medical: to establish but-for, must go beyond likely connection.  Use wide-range epidemiological studies.  This is why cigarette execs could say smoking didn’t cause cancer without lying.

Market Share Liability:  2 negligent acts together:

· If either could have caused injury independently then both are individually liable (two fires).

· Old: When you only know ID of 1 actor and other act is caused by a person the known one is 100% liable (if other act is caused by God, person gets off)

· New: When only knowing ID of 1 actor, origin of other act doesn’t matter.  Was known actor’s act a substantial factor in the accident (or substantial share of market)?

· A substantial factor means more than 50% chance that they caused injury.

· Change in tort law because this is a move away from individualized justice: mass market and consumption.

Altenate Liability: 2 ( acting together but only one could cause injury (hunting): if one could had a substantial probability of causing harm, then (’s are joint and severally liable (each for whole damage).

Proximate Cause:

· To be proximate cause, (’s conduct must increase (’s risk of injury (not a coincidence).

· If we allowed liability for remote acts this becomes SL, ( is an insurer of everyone coming into contact with any consequence of his acts

· Rather ( is liable only for harms within the risk created by his neg.

· Intervening causes (even third parties): if this cause is foreseeable, ( can still be liable (bad neighborhood).  

· Directness (NY): ( liable for any and all direct consequences as long as it’s foreseeable that damage would occur (not necessarily the damage ( expected though) (plank on boat).  

· Egg-shell skull: Take victim as you find them (so batter at your own peril, even if particular injury isn’t foreseeable).

· Foreseeability district: ( owes a duty to care only to reasonably foreseeable potential victims under the circumstances (Cardozo in Palsgrath).

Duty: duty allows an initial determination if there is a tort

No duty to trespassers (highest duty of care to invitees, must be safe; licensees – allowed but not invited – you must warn of dangers but don’t need to be sure of safety).

Duty to rescue those you’ve harmed.

Once you take charge of a helpless victim, you have a duty of care and can be liable for further harm.

Duty in special relationships:

· Landlord-tenant: If a landlord knows of dangerous conditions he has a duty to make safe.

· Psychotherapist-patient and patient’s victim: usually when victim is specified, confidentiality can be waived.

Products Liability: can never apply when an accident results from an unforeseeable use of the product.

Unavoidably unsafe products: rabies vaccine, no need for warning and no liability.

· Duty to inspect

· Duty of care extends (beyond purchaser) to class of persons for whose use the product is supplied.  However still limited to those within instant contact.

SL: No need for privity, applies only to unreasonably dangerous products (spoiled food, not rat poison which is dangerous in itself)

Manufacturers get SL for construction defects (appear in only one product): 

· Use manufacturer’s own standards and his deviation from these as evidence

· Un-ID defect, similar to res ipsa: product didn’t perform as intended and ( played no part in injury.  

· Creates a duty of care by manufacturers because consumers must rely on products whose defects they can’t foresee.  

· Consumers are powerless, don’t have info, so can’t properly consent to risks.  Consumers can’t assume risks

· Manufacturers have all the info because they control the construction process.

· All products have an implicit insurance policy with higher costs passed on to consumer.  Consumers will reduce their risky purchases because riskier products have higher costs.

· SL in this area raises products costs and limits consumers’ choices.

· Recovery for pure econ loss barred.  Pure econ loss is covered under contract, tort here liability would expose people to indefinite liability (too much when a factory shuts down because of a widget and widget manufacturer gets all losses).

Services: courts are uneasy about applying SL to providers (such as pharmacies and medical retailers: fear of less innovations coming out)

Retailers: SL on them forces retailer to put pressure on manufactures (consumer can’t).

· Prob: retailer can’t be responsible for knowing about all the products he carries.  They will go with older more est. manufactures and thus less innovation.

· Doesn’t apply to used products, sold as-is. 

Vendors are liable too if:

· It is there business to sell the product and it didn’t change since manufacture (burden on vendor to show it did).

Negligence: 

Design Defects: these are global probs applying to all products.  2 tests:

1. If the unsafeness is not expected by a reasonable consumer, however consumers expect perfection (would do SL).

2. Risk-utility: If the problems with its design are worth it that is if they are the best way the thing can be built to serve its purpose.  Benefits of the injurious design outweigh the risk of danger.

· Company does B<PL and decided that the product it worth putting on the market because the benefit of it are greater than the losses it could cause.

· Protects the ( from unsafe products, yet it gives ( opportunity to show why it is worth it for the product to be unsafe (burden is on ( to show a safer design, but manufacturer to show why it didn’t have to redesign – evidentiary problem)

· Juries feel this is $ over life, but really tort suits raise costs for everyone.

· Subsequent change in product design after people experienced cannot be admitted as a basis for negligence claim.

· Misuse or abnormal use isn’t a bar to recovery as long as use is reasonably foreseeable.

Warning Defects: Manufactures have a direct duty to warn, unless there is a learned intermediary who is a better position to pass on the warning (if intermediary is liable for not enough info he can sue manufacturer).

· Warning must be understandable to a layperson jury question).

· Probs: 

· manufacturers are afraid to inro new products because of liability for undiscovered risks.

· Objective reasonable person usually ignores the warnings but ( can avoid jury because they did warn

· Vaccinations: manufactures have a duty to warn because patient contact with physician is minimal.

· Relative magnitude of risks should be reflected in the weight of attn given to them in warning.

Misrepresentation: of fact, opinion, intention, law.  ( must know that it’s a lie, intend (’s reliance on lie (through act or omission), this reliance must be reasonable, and ( must suffer loss (caused by reliance).  ( doesn’t have to gain.  Cause in fact is actual reliance.

· Puffing: misrep of opinion, but broad latitude for salespeople.  ( doesn’t expect reliance.

· However when experts puff to experts this could be fraud of misrep. (it would be reasonable to rely).

· Concealment: not fraud if nothing said, more when there is a lie outright.

· Negligent misrep: negligent misrep liability is limited to a foreseeable class of ( (accountants aren’t liable to third parties, only the company whose books they’re doing).

Damages:

Punitive damages are for wanton and willful misconduct in disregard of (’s rights

· Easy to see in intentional torts

· What about accidental harms, there’s a deterrence prob here: potential injurers rely on evidentiary problems to avoid act unlawfully (if there’s a 50% chance of being caught and maybe a 50% chance of accident do ( can go through with activity).

Theory/Policy

Torts Shouldn’t be Insurance: enterprise SL was originally set up in the 1930 when few had insurance.  Used tort system instead of a giant government program to compensate injured, but it was really a government program run through the courts (wealth redistribution).  Today people do have this so maybe this type of liability isn’t so good because it increases product costs and stifles innovation.  Very inefficient to use torts for insurance: lawsuits are expensive, also turns out to be a regressive redistribution of wealth (poor people pay rich with lost wages). 

· Idea that manufacturers should pay because they are in the position to do so.  
· Comparative fault: courts become an insurance system and doesn’t affect behavior, economically inefficient creating more cases.
Recovery for Risk Exposure: (p.490 n.4)

· Has to do with causation: don’t want liability for negligent (’s if they aren’t cause in fact of injury because this allows recovery for mere exposure to risk of injury (bad).

· Is mere exposure to a risk as assault?

· Both parties must understand that there is a threat

· Could claim that exposure to a risk caused emotional distress even if no injury results.

· This could create hundreds of suits because so many are exposed to toxins: overwhelm courts and stop manufactures from producing.

· Perhaps should say only can recover damages for risk exposure if the damage is more likely than not to occur (couldn’t recover for emotional distress for cancer unless can recover for cancer itself).

Assumption of Risk: Implied or express, bars recovery (this deals with consequential, not simultaneous conduct so one side knows how other party is behaving).  ( is still liable for secondary assumption:

· Primary Assumption: ( met his duty of care and has no responsibility.

· (: “My brakes don’t work.” (: “OK, I’ll still get in the car and ride with you.”

· Secondary Assumption: There was a duty and breach.  Here ( is not part of risk creation.

· ( is driving with ( passenger and runs a stop sign: “My brakes don’t work.”  ( has chance to get out after this but doesn’t.

There is a period of risk exposure before the choice to remain.  The recovery here is for the risk exposure not the actual injury.

Herskovits: patient died of lung cancer after his chances of survival were reduced by (’s late diagnoses.  The question is not if ( cause (’s death, but deprived him of a significant chance of survival.  No auto release even if there’s < than 50% of survival.

· Similar to case, where ( sued after contracting asbestosis and over for the 50% probability that he would get cancer.  ( said no suit for risk exposure, but ( said procedure rules wouldn’t let him bring two separate cases (one for asbestosis and one later for cancer) for the same tort.  Court allowed recovery for probable future consequences.

Individuals have a right to compensation for harms.  Even potential victims deserve some compensation (maybe not $ though):

· Deterrence isn’t different from compensation; it’s a form of compensation (especially for risk that threatens death, can’t be compensated directly with money after death). 

· often use SL to deter activities,  but this is hard to admin. And it doesn’t work for death:

· no real damages, so worst of all possible harms result sin no comp.

· Use neg to force potential injurer to take greater care: expend $ on risk reduction, benefits victim by reducing potential risk (hypo: WTA, injurer pays victim to accept risk before injury and victim gives back money saying spend it on safety: corrective justice that is inefficient)

· Neg reduces risk below SL by going further than B<PL standard (higher safety reqs).

Protect workers (consumers too) with Tort instead of Contract:

An ideal labor market forces induce employers to take reasonable care (either eliminate risk [B<PL] or pay a higher wage [B>PL]), however the market is flawed.  Employees do get compensated for risks they assume, but only those they fully know about.  Typically employees don’t have full knowledge of the risks (and the consequences of them) to which they are exposed.  Also it is very difficult to know the full risks of quitting and getting a new job.  So we use tort liability instead of contract and free choice.

· Use SL to incorporate the victim’s costs into B and create deterrence.:

· Neg regime: B1<P1L1 (actor takes these precautions); B2>P2L2 (doesn’t take these and victim’s must pay)

· SL/no fault regime: P2L2 + B2 <P1L1 (benefit is now less than costs so ( takes precaution, or stops activity)

Why switch from medical local standard to global standard of custom used today?  Held to global standard even if not able to meet means SL.  Keeps potential injurers from doing activity at all.  19th cent didn’t want deterrence because of difficulty with travel.

