Chapter 1: Intentionally Inflicted Harms
Section B: Physical Harms

Battery and Consent

Vosburg v. Putney—boy kicks schoolmate( amputation—Battery
· Plaintiff has to show intent to cause a harmful contact, not the specific one

· Once you’ve done an intentional tort you are responsible for the harm that directly follows—even when it’s not foreseeable.

· You have an right to security of your person

· If it is substantially certain that harm would occur, it’s battery—e.g. pulling out a chair under a woman as she sits down

· Statistical lives v. Identified lives—coke isn’t a batterer for a 1/10K chance.

Trespass—any entry into the close of another

· Damage to the exclusive interest in ownership

· Motives are irrelevant—D intentionally does the tortious act and is therefore liable for any consequences that follow.

Transferred Intent—Talmage v. Smith
· Other person needs to be right there with a high chance someone else will be hurt—direct and immediate
· Limited to assault, battery, & false imprisonment (NOT negligence)

Consent:
· Emergency Rule—When a patient is unable to give consent, there’s a doctrine of implied consent for acts necessary to preserve life.

· Informed by Action—Implied consent (e.g. playground, sports)

· Of Children?—based on their capacity to understand the consequences of their choice.  If not capable, parental consent.  If capable, child consent effective.

· End of life situations—if you are not capable of consent, your legal guardian can give consent.  Supreme Court requires clear and convincing evidence to end life.

Invalid Consent?

· Mistake, fraud, duress—e.g. Sexually transmitted diseases

Hudson v. Craft—P suffered in illegal boxing exhibition run by D’s

· Majority—since each contestant committed a battery upon the other, each may hold the other liable for any injury inflicted

· Policy compels the promoter to be held liable for holding fights without a license—the consent of combatants doesn’t relieve him of liability.

Athletic injury cases—Implied Consent

· P consents to injury from blows administered in accordance with the rules of the game, but not when blows are deliberately illegal.  Avoid over-regulation of sport.

Nonconsensual Defenses

Insanity

· An insane person is liable for his torts

· Where by his act he does intention damage to the property of another he liable in the same circumstances in which a normal person would be liable

· Consistent with Vosburg—if the act is intentional, motive is irrelevant
Self-Defense

· Recognition that legal remedy is not equivalent to not being injured

· Security interests of one pitted against those of another

· There must be an immediate threat
· You can use “reasonable force”—the amount necessary to prevent and no more

· Innocent 3rd party has no right to recover from a shooter if he was exercising reasonable force in self-defense—no negligence, not acting in faulty way.

Defense of Property

· In cases of actual force (breaking in, etc.) it is lawful to oppose force with force

· Where one enters without force, force in law, there must be a request first

· Difference between the value of human life & value of property
· Jurisdictions are split on the role of retreat
· Some property may be seen as part of your “person”

Recapture of Chattels

· Right of defense and recapture involves (1) possession by the owners, and (2) purely wrongful taking or conversion, without a claim of right.
· Immediacy requirement—“hot pursuit”
· If you have possession you can protect your right, but not redress

· A claim of right determined by objective, reasonable person standard

Necessity

· Necessity will justify entries upon land and interferences with personal property that would otherwise have been trespass.

· Applies with special force to the preservation of life.
· Lets you act as if it was your own—you bear any consequences associated with the use of another’s land or property. (not benefiting from a bystander).

Law of General Average Contribution—sinking ship, economic loss borne equally by all—an incentive to preserve property as fairly and equitably as possible.

Public Necessity

· Actions are not to protect yourself, but others.  Who is the identifiable group that benefits?

· If home is in the line of a firebreak, owner is not entitled to compensation for the home if they have to burn it down.

Section C: Emotional & Dignitary Harms

Differences between physical & dignitary harms relevant to tort law?

· Measure of damages is easier for physical harms

· Higher possibility of fraud for dignitary harms

· Early on torts was concerned more with physical violence

Assault

Assault = Intention + Action

· Must be immediate, and there must be apprehension (not fear!) to a “reasonable man” (objective standard)

· If it’s not immediate, you have time to go to authorities.  We can’t know what’s being experienced.  Fear is not the criterion.

E.g. if you hold an unloaded gun to me and I know it’s unloaded, no injury.

Offensive Battery

· E.g. spitting, etc.

· Context only relative to damages—permitted to permit self-help redress.  These were the old traditional forms to start duels.

False Imprisonment

· To be actionable there must be total obstruction

Slave Labor Cases—If D completely restricts your ability to do certain things, that’s false imprisonment

Whittaker v. Sandford—Wife that was “imprisoned” on the boat—court held it lacked the elements of humiliation and disgrace that frequently attend false imprisonment.

Shoplifting Statutes:

· Protection of Property v. Freedom of Movement

· Statute allows detainment for a reasonable period of time, under reasonable circumstances, based on a reasonable belief that shop owner needs to defend property.

Intentional Infliction of Emotional Distress

· Threshold is at extreme and outrageous conduct
· High bar designed to keep out fraudulent claims—how do you know if they really are embarrassed??

Chapter 2: Strict Liability
· There is some common purpose to tort liability.  You are SL for a defect, but a defect is defined in terms of negligence.

All Accident
(Due to Fault (negligence) OR



(No Fault (SL)
Who bears the cost of injury when neither party is at fault?

Geistfeld says Negligence is the Rule—SL is an exception.  We choose SL over negligence wherever negligence suffers from evidentiary problems and P can’t prevail on a negligence claim.

Section D: SL & Negligence in the last ½ of the 19th Century

Before the 19th Century:

Writ of Trespass—included assault, battery, etc.

Trespass on the Case—involving consequential harms

· You had to choose which writ was used

Brown v. Kendall—swinging a stick at a dog, accidentally hit a man

· P’s injury was a direct result of a voluntary act.  The intention or the act itself must be unlawful. (swinging the stick—inevitable accident)

· Ordinary Care—that which prudent and cautious men would use.

· So long as you use ordinary care there’s no negligence—no room for SL
SL increases the costs of business, Negligence subsidizes business

Fletcher v. Rylands—water broke out of a reservoir on D’s land w/o blame

· Established SL for “non-natural uses of land”

· “The person who, for his own purposes, brings on his lands and collects and keeps there anything likely to do mischief if it escapes must keep it at his peril.”
Why not highway collisions?  Implied assumption of the risk for inevitable accidents( therefore governed by the negligence standard

· Only SL for non-natural escapes
(Security Interest v. Security Interest

Brown v. Collins—In the US you are negligently liable for fire that escapes your land

· Rejects “natural v. non-natural” distinction as artificial and rejects SL

Powell v. Fall—fire caused by sparks from train tracks

· If the use of a machine is profitable, the owner ought to pay compensation for damages it causes—the loss ought not be borne by the community

· Dangerousness defined comparing Profit & Cost
Says in Rylands the reservoir was non-natural because it was uncommon in the community and because it was extremely dangerous.  Under SL profits might not be high enough to make the danger worthwhile.
SL will obstruct uncommon, dangerous activities.  

· Any argument for SL has some limitation on liability—it’s an exception

Two Notions of SL:

· Reciprocity:  As long as risk are reciprocal, it balances out—notion of implied consent; by being a member of society we consent to having certain risks imposed on us, and we impose certain risks onto others

· If risk is non-reciprocal, SL is appropriate—importance of dangerousness & common usage as measures of that.
· SL picks up where negligence, as a practical matter, leaves off—Holmes, “The safest way to assure care is to throw responsibility onto the person who decides what precautions shall be taken.”
Holmes, The Common Law p. 131

Retribution Theory—Austin

· BUT no tight linkage between negligence and moral shortcomings in behavior

Liability for Acts—Common Law View—Absolute Liability

· Any voluntary act that happens, you are responsible for the repercussions

Holmes wants? SL

· Limit responsibility on the basis of what’s foreseeable—liable for the consequences of you choices not the consequences of your acts.
· Give people incentive to make good choices

· SL would be 3rd party insurance—hard to justify that way because in effect it distributes wealth from poorer to wealthier people.

Coase Theory & The Economic Argument

· When the benefit is greater than the cost, the activity will occur because there is room for an exchange that will let the risk be created in exchange for payment.

· Both sides Benefit!

E.g. if the reservoir is worth $10 to its owner, and $5 is the cost to the land owner, the reservoir guy can pay something above $5 to compensate the land owner and still profit.

· Who has the legal rights will determine the distribution of wealth.

· The example works because land owners have a right to be free from the reservoir

Section E: Strict Liability & Negligence in Modern Times

Stone v. Bolton—The Cricket Case

· Couldn’t use SL because wasn’t a non-natural escape

· Set a higher bar for Negligence

· Risk would have to be substantial; high frequency or probability of the event, and severity of threatened harm (if the risk is not substantial, would a reasonable person have acted to prevent it?)

(Under the guise of negligence theory, when the court talks about a substantial, foreseeable risk, we’re imposing liability on the basis of the risk characteristic without inquiry into whether or not you should have controlled it (that’s SL)

For Negligence—you’d have to say he could have acted differently—involves a choice—you created the risk and you should have controlled it by acting differently.

SL—imposes liability for creating that risk

Hammontree v. Jenner—Epileptic in a car crash

· Sued for SL—couldn’t prove negligence (failing to do something he should have)

· By ruling that the negligence inquiry is appropriate for the jury, the court is holding that liability of drivers suddenly rendered unconscious is based upon whether or not they took reasonable care.
Chapter 3: The Negligence Issue
Section B: The Reasonable Person

Negligence—concerned with how someone conducts themselves in an activity

SL—addresses whether or not you should be in the activity at all

· The choice of things you should have done to eliminate the risk runs throughout our determinations of the “reasonable person”

Vaughan v. Menlove—haystack on edge of D’s property caught fire

· D argues Subjective Standard—acted to the best of my ability

· P argues that “bona fide” best attempt would be almost no rule—you may enjoy your property so as not to injury another—Objective Standard
Objective Standard

· Victim-centered—what do people expect when they go into the world?
· Defines what to expect for every individual in society—not fair to the potential victim to let the injurer determine the relationship.

(We’re saying we’ll hold him SL for injuries due to his being “stupid” (below the reasonable person standard)—he did exercise the best of his abilities.  (No fault box)

Roberts v. Ring—77-year-old man hits 7-year-old boy with car

· SL being imposed if we feel there’s a good reason to deter D from engaging in that activity—he acted to the best of his abilities.  Objective standard.
Child Standard?

· A boy of 7 is not held to the same standard of care in self-protection—degree of care commonly exercised by the ordinary boy of his age & maturity

· If children are engaged in child-like activities, subjective standard applies—if they are engaged in adult activities, objective standard applies.

Subjective Standard—wouldn’t impose SL and wouldn’t deter the activity

Objective Standard—imposes SL and deters the activity

Breunig v. American Family Insurance Co.—“mental aberration” while driving

( If your insanity creates a risk, we’re going to hold you liable  (p.170)

Blind?  Held to a Subjective Standard that acknowledges disabilities—we don’t want to discourage the blind from participating in the world.

Sexual Harassment Cases?  Reasonable Woman Standard.  Says that if you are unsure whether or not something is offensive to a woman, the choice exists not to do it at all.

Section C: Calculus of Risk

· Jury is told to determine neg based on what a reasonable person would do

Negligence involves considering the risk in light of the precautions the D could have taken to eliminate the risk

· To do this the risk must be foreseeable

· If the risk is low it may be cheaper to pay for damages than for precautions

Eckert v. Long Island RR—D jumped in front of a train to save a child

Reasonableness of any given risk depends on:

· Probability of injury
· Magnitude of threatened harm.
· Burden of Precaution to eliminate the risk.
The burden that’s permitted depends on the injury that’s threatened.

Burden: Cost of the Precaution—The risk of Eckert’s Life

Magniture of Threatened Harm: The Child’s Life

Probability of Injury: almost 100%

· The cost of saving the child is the risk that the man will be killed (it’s own PL)  This is a risk-risk trade-off of the same type—loss of life

Every person has the right to participate in society—thereby creating potential risk v. interests of potential victims.  

While no money exchanges for certain risk of death, there is some trade of safety & $

· Risk of accidental harm tends to be really low (e.g. 1 in 10,000)

Cooley v. Public Service—Power lines hit phone lines(loud noise causes neurosis

· Plaintiff’s first burden is to identify what was wrongful with D’s conduct

· P argues there was a precaution they could have taken, but the court determines that precaution would increase danger of physical injury to others.

Risk-Risk Trade-Off’s (Essentially the deal in Eckert)

US v. Caroll Towing—Was P neg for not having a bargee that would have caught leak?

“The Case” for Law & Economics Theory of Tort Law

· Probability of accident, cost of injury, cost of precaution—Judge Hand

· B<PL (burden, probability, loss)—equation captures both interests

· As P or L increases, so does B—more care when higher probability or more harm

If B>PL, I let the injury happen rather than eliminate it

If B<PL, it’s cheaper to take the precaution—analysis of benefit of risk elimination

This is a case of contributory negligence—care the D should have taken to prevent his own risk of injury.  Does B<PL govern how I’d treat others?

· Under SL, yes.  SL makes that other injury my own.

Back to Stone v. Bolton—Given that the PL is very, very low, no reasonable person would have done anything to prevent the risk.

(Remember, juries do not compare costs & benefits directly.  Juries always place lives over costs.  When you tell a juror to use a reasonable person standard, they do cost-benefit analysis in a real-life way.

Section D: Custom & Reasonable Care

Hand Formula: B<PL—Justification?

· This is the amount of care I take for myself, amount required under SL, and what we’d agree to if we could bargain on the matter

Titus v. Bradford—P riding RR car that’s not secured and he falls

No man is held to a higher degree of skill than the fair average of his profession or trade.

In an ideal market—the employment contract…

In order to induce workers to take risky jobs they pay a “risk premium”
Ideally W + P1L1 + P2L2 (regular wage rate plus the two assumed risks w/ job)

Worker gets a wage that compensate him for the risk

Thus if B1<P1L1 employer will take the precaution to eliminate the risk.

If B2>P2L2 employer will not take the precaution—cheaper to pay the risk premium
( In an ideal labor market, custom would establish reasonable care—and employees would be compensated for any risk they are facing.

In its rejection of custom and imposing tort liabilities on employers, the tort system is rejecting the notion that the employment contract adequately protects employees.

T.J. Hooper p.205—Did tugs need a radio to receive weather warnings?

· “The Case on Custom”

· Custom is a floor—if you don’t comply with custom you are negligence

· Custom is not a complete defense because it doesn’t always work well

· Even universal disregard of a precaution doesn’t excuse its omission

In the labor market if we reject custom, what kind of mistakes will we get?

· You pay a risk premium, or you pay for safety. 

· Operate as if SL.  The precaution or the injury become costs of business

Medical Malpractice

Lama v. Borras—Back surgery case

· Here we let the norms of the business define the standard of reasonable care

Glaucoma Case?

· Why did the court break with the customary standard of care?

· Court applied TJ Hooper—reasonable care was this simple, cheap test to P

If we reject custom in the medical area, what kind of mistakes will we get?

· Defensive medicine—when in doubt, more treatment.  Doctors get compensated for the safety precaution—not an expense, that’s his revenue

Currently for malpractice we use a national standard—in the 19th century we used a local rule—what’s the rationale?

· Liability would be a form of SL

· Doctor always conforms to the care of local area, but can’t conform to standards of an urban specialist.  Should we make him liable for something that’s not his fault?
· Today we want doctors to say no.  There are fast way to get the patient to the urban specialist.  SL makes sense to keep potential injurers out of the situation.

Doctrine of Informed Consent

· Patient can decide how important it is to get their problem solved—can’t decide likely side effects or the probability that it will be successful.

· Bodily Integrity—patient has the right to choose what risk they’ll face for benefit

· Court sanctions the doctor withholding some information if it’s in the patient’s best interest—e.g. 1/10,000 risk of paralysis.

Objective Standard on Causation:

· In order for the disclosure to have caused your injury, it must be true that if you had known about the information you would have changed your mind about whether or not to have the operation.

· This prevents finding causation for a huge number of cases

Seems like we’re giving doctor’s a break.  (1) Objective standard of duty of informed consent, and (2) reliance on custom.  Yet overall doctors are still being sued too much in the tort system.  Related to the impersonal nature of medical care & assignment of blame.

Section E: Statutes & Regulations

A Statue lets us determine the standard of reasonable care.  Legislative expressions trump common law.  A violation of the statute is not negligence per se.

· Statute must have a purpose of safety

· Must be directed towards a class of people, and

· P must be a member of that class
To establish negligence?

· D owed a duty of care to a class of individuals—including P

· The breach of that duty must cause the injury.

Some states say if P shows that a violation of the statute is negligent, then it’s negligence per se.  Some states say that violation of the statute is evidence of negligence.

Gorris v. Scott—animal pens were required on ship to avoid disease exposure—animals washed overboard during a storm

· Violation  of the statute is not relevant due to difference of causation

· B<PL; Burden of the fence<risk of infectious diseases.

Violations of Federal Statutes can be used as non-binding evidence of negligence per se in a State Court.

Martin v. Herzog—driving buggy w/o lights

· When it’s safer to not follow the statute, we can ignore that it was violated

· E.g. you’re driving, the tail light goes out—no forewarning, nothing faulty in prior conduct—does nothing to promote future safety.

Brown v. Shyne—chiropractor w/o a license mis-represents himself & performs on a woman—she is later paralyzed.

· Not negligence per se

· Only relevant if he didn’t provide the customary standard of care of a licensed

If the D had acted with reasonable care, would the injury have happened anyway?  If so, the negligence isn’t the cause of the injury.  Did the failure to have a license cause the injury in question?

--To impose Liability we must link wrongful conduct with an injury

If legislative intent was preventing injuries by unlicensed doctors, that would establish negligence per se.

Violation of a traffic ordinance designed to promote safety (not leaving a vehicle unattended with keys in ignition) is negligence. 

Civil liability was rejected for a vendor of alcoholic beverages for serving to a customer who, because of intoxication, injures a 3rd person.  It’s hard to formulate a rule for liability without including too many things as “foreseeable”

Since negligence is so context-dependant, a case-by-case determination winds up being the most appealing approach.

When all is said and done, custom is relevant, statutes are relevant, precedent gives some help ( In most cases context goes to the jury re: what would a reasonable person have done under the circumstances?

Back to our inquiry between negligence & SL—

· Can a negligence inquiry adequately regulate the activity in question?

· Would it be desirable to do so?

· Would SL bring out that outcome (preventing that activity)?

Section G: Proof of Negligence

Res Ipsa Loquitur

Usually we try and establish what the D should have done.  With durable precautions you can go back after the accident and figure it out.  With non-durable precautions it usually has to do with human conduct.  Circumstantial Evidence.
Often the D is the only one who observed what happened.

P says the act speaks for itself.

The Burden of proof shifts to the D to show that he was not negligent.
To show negligence P must show Duty, Breach, Cause

· Event ordinarily would not occur without some negligence (more likely than not that breach was due to negligence)

· Defendant had to have exclusive control over the instrumentality of injury

· Accident must not have been due to P’s voluntary actions
Byrne v. Boadle—barrel falls out of D’s store and injures P

Duty?  To make sure things don’t fall out of buildings and hurt passers-by

Breach?  The fact that it fell is evidence of a breach.

It’s more likely than not that the barrel falling is due to negligence on someone’s part

Barrel was in possession of the D (D’s warehouse)

No voluntary actions of the P

Passengers in friends’ cars are owed a duty of safe driving, but not of maintenance of car

Accidents between strangers, there’s a duty of maintenance and safe driving

E.g. when a vehicle comes over to the wrong side of the road, a prima facie case of negligence is made (subject, of course, to explanation by D)

Colmenares Vivas v. Sun Alliance Insurance Co.—P’s were going up escalator.  The handrail stopped the escalator kept going.

· Sued for negligence—res ipsa loquitur

· P has to show that when this injury occurs, more than 50% of the time that is due to negligence (in theory)

· Courts mistake that inquiry for one of “if you are negligent it is more likely that the accident will happen”—that benefits the P.

Car crash example:  Pedestrian hit in a crash by 2 cars.  Two D’s, and either is equally likely to have committed the breach.  Unless the P can show that one of them was more than 50% likely to have caused the breach, P can’t win.  There’s no reason to hold D1 and D2 as a group—the mere fact of the accident isn’t enough to link them.

Ybarra v. Spangard p. 297—P went into the hospital for injury, and after the operation he felt a pain he’d never felt before in his right arm & shoulder—later led to paralysis.

· P can’t link the breach to a particular D—no direct evidence.

How does the court characterize this group of defendants?

( As a legal matter this group is representing themselves as one solid group to the P and to the public.  There’s nothing unfair about treating them as a group of healthcare providers in a tort case.  P went in for “treatment” (generic).

Winans v. Rockwell—If you have a whole bunch of individual defendants, you need to sue enough of them so that it’s more likely than not that this group caused the breach.  If only 30% joined, only 30% likely injury caused by neg of that group.

Chapter 4: Plaintiff’s Conduct
Section B: Contributory Negligence

Chart for Contributory Negligence

DN
PN
Accident

DN
PRC
No injury

DRC
PN
No injury

DRC
PRC
No injury

· To be a proper claim for CN it has to involve all of these elements

· Dual-Causation.  When one part acts he has no knowledge of what the other is doing—it’s as if you’re acting simultaneously.  In such a situation we can assume the other will exercise RC

Common Law

· If the Plaintiff contributed to his injuries he is barred from recovery.  (Butterfield v. Forrester).  Plaintiff’s negligence must be a cause of the injury for contributory negligence. (Gyerman v. US Lines).

Defendant claims that if the Plaintiff hadn’t been negligent there wouldn’t have been an accident—in theory P could make the same claim, but common law focuses on D’s claim.

BUT—The Plaintiff isn’t the entire cause of the injuries.  What justifies making him bear the entire cost?  What justifies ignoring the P’s argument?

· It’s rational for individuals to assume others are exercising reasonable care.  In that instance, if something happens to me, it’s my fault.  I have inherent incentives to take reasonable care.

Burden of Proof is on the Defendant

The role of a Statute:

1. It might define the standard of reasonable care for a given situation—e.g. if you cross on a green light you’re innocent, on a red, you’re contributorily negligent.

2. It may effectively eliminate the defense of contributory negligence—there are situations where the court will not make individuals responsible for the choices in question, e.g. inmates who mixed tang & alcohol in a mental hospital.

( Employment contexts; based on the premise that employees cannot bargain for safer conditions.  Statutes let us knock out row 2.

Oscillating Liability—if the P’s conduct jumps out as negligent, jury will look at what P did not do.  If D’s conduct jumps out, jury will ignore P’s conduct—more salient?

Doctrine of Last Clear Chance

· A transitional doctrine to comparative fault to mitigate the unfairness of contributory negligence—if the D had the last, clear chance to avoid the injury and didn’t, they’re negligent and P can recover.

· These are situations where the D knows the P has been negligent & Row 2 is knocked out—D is making a choice to proceed in the face of P’s negligence

Section D: Assumption of Risk

· Symmetry of Last Clear Chance—Lets the D claim the P acted knowing D was not exercising RC. (e.g. Lamson v. American Axe—hatchets over head)

· To establish you need Knowledge plus Choice—well-informed choices. (E.g. “Flopper” case).  P knew of the risk and got a benefit in the face of it.  (It’s usually hard to prove adequate knowledge of the true risk involved).

· Under forced circumstances (e.g. Eckert—saving the child from the train tracks) the court disregards choices.

· Back to Gyerman (the fishmeal case)—when you took the job did you know this risk existed?

· If yes, B<PL—employee receives risk premium.  If no, cost of leaving may be greater than that of staying, but that doesn’t mean the risk is reasonable.

This makes sense under the common law rule, but not under comparative fault.  This is the minority view.  Many feel assumption of risk plays a role in comparative fault.

Objective consent is relevant to the question to duty( if the reasonable person would have consented to the risk, D was under not obligation to prevent it—no duty (e.g. Sporting events)

Subjective consent(by definition the reasonable person would not consent but the particular P did.  Wasn’t that an unreasonable risk and, by definition, contributory negligence?

( Arbitration Agreements Cases—initially no one wanted to enforce these agreements, feeling they were giving up their right to a trial by jury.  As courts get more crowded they are more willing to accept these.  Arbitration is supposed to do what fair (not “legal”) and there is still the defense of unfairness.

( Contributory negligence may be the common law’s holdover from intentional torts—there problems with multiple causation are non-existent, and it makes more sense not to apportion liability.

Section E:  Comparative Fault / Comparative Negligence

Pure v. Impure Comparative Fault

Pure—liability is defined by the % of the party’s fault.

Impure—If P > 50% negligent, P cannot recover

· Based on the theory that a party in the wrong couldn’t bring suit against another party whose wrong was no greater than its own

( In practice, assigning a % of negligence to party is rather difficult.

· Fairness motivates our need for apportioning loss.  There will be more cases under comparative fault.  This does not change incentives to exercise RC

Extent of Liability should = Extent of Fault

When fault is based on SL and not negligence, we interpret it as Comparative Causation
· The increase in the risk caused by P’s own behavior is what leads us to barring some part of his recovery.

Last Clear Chance?
· Majority says it’s not necessary—leads to windfall to P

· Getting rid of last clear chance provides bad incentives—D knows if P’s partially at fault they won’t be held fully liable.

Assumption of Risk?

Primary—D has not breached a legal duty of care to the P (OUT under CF)

· E.g. “Flopper”—P knew the risks ahead of time, absolving D of duty

Secondary—D has breached a legal duty of care to the P (IN under CF)

· P was not aware of the full extent of the risk until after exposed

· P may then choose to face the risk(unreasonably)—recovery is allowed

· Sequence:  Risk exposure, Consent, Injury

(Consent eliminates the duty after the consent—the injury occurs after the consent—the only analytical difference between the two is a period of risk exposure. (important later!)

(If the violation of a statute is contributorily negligent, P’s recovery is reduced.  We used to say that P was not at fault for violating a statute to avoid barring recovery.

(Irrelevant for Intentional Torts—Failure to make a reasonable choice is not consenting to the intentional tort in question (e.g. battery)

Avoidable Consequences?

· Physician argues P can’t recover for complications she could have avoided if she’d done what doctors advised—the same unfairness CN designed to prevent.

Chapter 5: Multiple Defendants: Joint, Several, and Vicarious Liability
Section B: Joint & Several Liability

Multiple Causation—two defendants that acted tortiously and breached a duty of care owed to the P, and that breach was a proximate cause of P’s injuries.

Joint Liability—Each D is responsible for the entire loss

· Have to sue all of the D jointly to get recovery

· Common law was anti apportioning damages—used indemnity

Several Liability—Each D is only responsible for his proportion of the loss

· In principle P goes after each D individually for his share

Joint & Several Liability—Let’s P pick one D to sue for full recovery

· One D may be insolvent—this allocates the risk of insolvency to D’s

· Two parties cause the injury to innocent P—who pays?

Doctrine of Indemnity—One D will have full liability for the loss (of D1 & D2, e.g.)

· Allowed under common law—who’s primarily responsible?
Contribution—D1, having paid the full judgment to P, goes after D2 to get some proportion of what he’s paid—requires some apportionment between the two.

· After Li v. Yellow Cab brought CN, courts allowed contribution

· Comparative Fault implied Contribution

Comparative Partial Indemnity

· Adopted a form of comparative fault based on pro rate (4 defendants pay 25%)

· Doesn’t displace joint & several liability, but allows for contribution

E.g. D1=20% fault, D2=70% (insolvent) P=10%

· Most courts hold that D1 pays 90% of the damages so that he bears the risk of insolvency.

Pro Tanto Rule—Contribution plus Settlement Bar.  Subtracts the settlement amount, and the P can recover in suit the balance of damages.

· Encourages D1&D2 to settle

Claim Reduction—If they’re both 50% responsible, the maximum P can get from each P is 50% (if D1 settles for less than that, P recover less than 100%)

· Does this under-compensate?  No.  Accounts for probability in a suit & atty fees

(Pro Tanto is used by the court because it’s easier

(Join & Several Liability has been subjected to tort reform because of concern that it’s a way to hit “deep pockets”.  E.g. drunk drivers where 99% fault of driver at 1% fault of the city.  Not unfair in that shifts risk of insolvency to D.

Section C: Vicarious Liability

· Most common reason we have multiple D’s.

· Justified by insolvency ideas that the employee might not be able to pay

· You are SL for the torts of your employee that occur in service of your employment—allows tort liability for no fault behavior.

The limit?

Motive test.  Employee has to be motivated by furthering employer’s interests.

Limited to situations in which the employee was acting in the scope of employment
( If you weren’t employed by me this wouldn’t have happened.  I profit from the relationship & bear the loss better.  I bear liability directly or pay a risk premium.

Docrine of Frolic & Detour—How much of a side-trip makes this not caused by the employment relationship?

Sexual Harassment Cases—hardest version of this—relationships exist both within and independent of the workplace.

Can an HMO be held vicariously liable for an independent contractor?

Apparent Authority applies when the principal creates the appearance of there being a single authority—holds himself out as connected via a certain relationship & P relied upon D for care in that relationship. 

Implied Authority—there is an agency relationship implied by actions of the agent in furtherance of the principal’s interest.

· Ordinary rule—no liability for independent contractors

· Except—work on employer’s premises, “special dangers”, and non-delegable responsibilities.

Chapter 6: Causation
Section B: Cause in Fact

A counter-factual inquiry—Did the D’s tortious conduct cause the injury?  Is it a “but for” cause?  Supposed to be purely factual.

· Even if you’re negligent, you aren’t liable unless neg was the cause of injury

· P must formulate the breach of caution in a way that satisfies the causal inquiry
E.g. Negligent to have a can of unlabeled nitro on a table b/c it could fall & explode.  A gallon sized can falls on P’s foot and hurts the foot.

· Is Cause in Fact fulfilled?

1. What’s the negligence? (Nitroglycerine)

2. What’s the unreasonable risk created by D’s conduct? (Risk of Explosion)
3. What is exercising reasonable care? (A can containing something safer)
4. If we eliminate the risk, would P’s injury still have happened? (Can still falls, injury still happens to foot)
· To fulfill cause in fact we’d say negligent for placing a can at edge of desk.

The counter-factual inquiry is extremely hypothetical.

Zuchowicz v. US—Danocrine prescribed in higher amounts than normal

· We don’t know if she’d get the same effects from a normal dose

· If a negligent act was deemed wrongly because the act increased the chances that a particular type of accident would occur, and a mishap of that very sort did happen, this was enough to support a finding that neg behavior caused the harm.

Haft v. Lone Palm Hotel—No lifeguard on duty

· If Negligence is the reason for lack of evidence, the burden of proof is shifted to the Defendant

Recovery for increased risk of harm?  E.g. cancer-causing agents.  We don’t know causes

· P has the burden of proving causation

· Before Daubert was the Fry Test, animal studies were allowed into trial—more courts after Daubert are requiring epidemiological proof—too $$ for P

· Bad outcome if we want manufacturer’s to be testing.  G suggests administrative approach, e.g. FDA testing, etc.

Herskovits v. Group Health Cooperative—chances of survival reduced from 39% to 25%

· Is it more likely than not that malpractice caused death?

· To hold him to that standard he’d have to have a >51% chance when admitted

· Court re-characterized damages—you recover not for death, but for the loss of chance of survival.  14% loss of chance should be 14% of $$ for loss of life.

· This rule only applies to wrongful death cases.

Why not give damages for exposure to a risk?

(We’d compensate individuals when everyone was healthy.  If we compensate them all up front, we can’t help those who get sick later.  It’s easier to figure out the class of P’s and the damages associated after the injury has happened.

Continuum: <0%>……….<50%>……….<100%> “more likely than not” rule:

· All car accidents, for example, involve some uncertainty.  So long as it’s a uniform distribution of fault overall it will be fair (you can’t choose where you fall on the line)—If I knew where I’d fall (e.g. 25%) I’d never have to pay.

Kingston v. Chicago—NE fire caused by sparks from D’s locomotive—NW fire caused by unknown origin—presumably another person is responsible.

· D1 says it’s not more likely than not that my negligence caused injury

· Two defendants, two circumstances of unreasonable risk.

· Why shouldn’t P be able to recover if there are 2 D’s?

Substantial Factor Test—Was the D’s negligence a substantial factor in the harm?

· If we don’t know the nature of the 2nd fire the court assumes it’s more likely than not due to negligence and P should recover—forced uncertainty onto D

Summers v. Tice—2 D’s shot at quail, and one shot hit the 

· In this case we are certain that only one committed a tort—but each subjected the P to a tortious risk.

· Court won’t let this go to the jury under substantial cause

· Court groups D1 and D2 because each created an unreasonable risk to P—they are jointly liable.
· Court shifts uncertainty to D’s so they can apportion the loss.

Market Share Liability Cases

When you have an injury & can’t pinpoint which D is responsible.

Sindell v. Abbott—Generic drug & a huge lapse of time—impossible to identify which manufacturer caused the injury due to the nature of mass-marketed generic products.

· They have imposed an unreasonable risk of harm on a group of individuals (consumers) and the P is a member of that class.

· Not jointly liable—Market Share Liability.  Each D is liable for a % proportional to his share of the market.  Market share is a proxy for risk exposure.
Under Sindell P has to bring in a substantial portion of the market to proceed—why?  If you have 10% of the market in the courtroom, can’t you get 10% of the damages?  The 50% mark has relevance only in reference to the old system’s need for full recovery.

Section C: Proximate Cause

About limiting liability due to policy considerations.  Foreseeability test used in the majority of cases.  Directness test used in NY.

The injury has to be caused by the type of risk that made D’s conduct neg in the 1st place.

Foreseeability Jurisdiction—Are the direct consequences and/or intervening causes foreseeable?

Directness Jurisdiction—Is this directly caused by the neg?  If it is, D is liable regardless of foreseeability.  If it is an intervening cause, D only is liable if it’s foreseeable.

The only real difference between the two is what we do with direct, unforeseeable injuries.  Problem with the directness test?  You can be liable for all direct, unforseaable damages.  If you start a fire and burn down all of SF you are liable.

Criminal acts can be foreseeable.  If an action is foreseeable there is a duty to take some action to prevent that.  Tort system assumes that individuals in the world may perform criminal acts.  (These cases often lose on cause in fact grounds—how do you show that if there were adequate security forces this wouldn’t happen?) e.g. stolen suitcases at train.

Negligent acts can be foreseeable—you are negligently hit on the street and treated by a doctor who is negligent—that’s foreseeable.  You’d have joint tortfeasors.

Polemis Case—dropped a plank, caused a spark, ship exploded

· Court decides that proximate cause exists for things that are direct.  If it’s direct, you are liable whether it is foreseeable or not.  If it’s not direct, by definition there was an intervening cause.  Liability depends on the foreseeability of that intervening cause.

If it doesn’t involve choice, what’s the moral basis for imposing liability on D?

· Principle from Vosburg—you take your victim as you find him.  If the risk was foreseeable, the extent of the harm does not have to be foreseeable.

We define the standard of care with reference to the average person (B<PLaverage)

What’s really going on with our “sensitive person” is B<PLhigher 

If you violate B<PL for the extent of the average person, you pay for the full extent of harms if it is the same kind of injury that your tortious conduct threatened.

Palsgraf v. Long Island RR—Package falls as woman gets on train, contains explosives, injures a woman at the far end of the platform.

· Foreseeability is a necessary (but not sufficient) requirement for duty.

· She was not a foreseeable victim.  We define duty in terms of foreseeability.

· If she wasn’t a foreseeable victim, how could the RR have altered its activities to protect her?  Not at all.

Foreseeability is a general construct because that is how we think when we decide how to behave out in the world.  We think about an act in terms of general categories.  E.g. it’s foreseeable that if you hit an animal it will get agitated and may attack.

**We’re  determined to define the standard of care in a way that influences conduct**

Emotional Distress

The Old Rule—Mithcell v. Rochester Railway—She was a foreseeable victim, her injury was directly caused by the negligence, but absent physical harm, no recovery.
Dillon v. Legg—Mom walks with 2 daughters & one is hit by driver.

1. Was P near the accident

2. Was shock produced right away?

3. Was P closely related to the individual?

This will exclude some valid claims, but the likelihood of a fraudulent claim is small relative to a valid one.  It’s a more expansive rule

Chapter 7: Affirmative Duties
Section B: The Duty to Rescue

No duty to a trespasser—even if a child

· Some states have criminal liability for not responding to certain situations, but criminal law has higher requirements of proof  than tort law.

In these cases there is foreseeability, directness (or foreseeable intervening conduct) and  breach of the duty of care.  But duty is what absolves the D of liability.

Nonfeasance (haven’t acted)—no liability

Misfeasance (acted in a wrongful manner)—gives rise to tort liability
· The nature of the initial risk doesn’t matter—once a D creates a risk by his affirmative conduct, he has a duty to control it.

Section D: Gratuitous Undertakings

Risk can be created by reliance. (e.g. the watchman case).  The other party relies on your conduct, and, as a result, they are in a situation they wouldn’t otherwise be in.

· The contract action requires only reliance.

· The tort action requires unreasonable risk created by reliance on a promise, or unreasonable risk through a gratuitous promise.

Section E: Special Relationships

We impose liability through a pre-existing relationship with the risk and with the parties. E.g. relations between landlord & tenant, prison & inmates, university & students.

· D has to have the ability to take precautions to reduce the risk.

Kline v. 1500 Massachusetts Ave.—D created a risk of criminals entering common areas.  D has a relationship with P to care for those common areas.

· Foreseeable that lowering the standard to care for the area would increase crime.

Tarasoff v. Regents of the UC—relationship here with injurer—therapist/patient

Potential Conflict of Duties—duty of warning v. duty of confidentiality

· What will we do to the underlying relationship that forms the basis for the duty in the first place?  (Will patients still go to the therapist?)

Chapter 8: Traditional Strict Liability
Section D: Ultrahazardous or Abnormally Dangerous Activities

Nothing in B<PL that can’t apply to SL cases.  

G claims that in practice there are components of risky behavior that aren’t governed by the negligence standard due to a lack of evidence
Analytically we have 2 risks. B1<P1L1 and B2>P2L2

Negligence Regime—Actor will take precaution B1 because it is in his self-interest.  He won’t take B2 because negligence doesn’t require it.

SL regime—Actor will take B1 and not B2—identical.

Whether or not you get into an activity depends on if TB>TC (total benefit, total cost)

Negligence regime—you are only responsible when B<PL.  Therefore you’ll pay for precaution B1 and not be responsible for P2L2.  You’ll get into the activity if TB>B1
SL—you are responsible regardless.  You won’t take precaution B2 because paying P2L2 is cheaper.  You’ll get into the activity if TB>B1+P2L2
Sometimes this will make the TB<TC and the actor will avoid the activity.  What is the burden of not engaging in the activity?  

E.g. Reservoir: Risk eliminated by not building < Burden of not building

Whether or not we use SL depends on whether or not there are components of risky activity that won’t be governed by negligence standard but would be by SL.

All negligence questions are simply precautions we think the actor should have taken.  G feels that one use for SL is that the actor has a better feel for how to reduce risk.

Cooley Case—loud noise over the phone.  P had to come up with a theory why the phone company was negligent.  Under SL the phone company would be liable for all injuries and they could look for precautions they could take where B<PL

For some non-reciprocal, significant, abnormal risks it’s fair to make the injurer pay.

Restatement (Second) §520 Abnormally Dangerous Activities

In determining whether an activity is abnormally dangerous, the following factors are to be considered:
(a) existence of a high degree of risk of some harm to the person, land or chattels of others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage;

(e) inappropriateness of the activity to the place where it is carried on and;

(f) extent to which its value to the community is outweighed by its dangerous attributes.

Restatement (Third) rejects place & social value (e&f)

Common usage connects with the idea of reciprocity.  Also deterrence issues—e.g. we want people to drive, we don’t want to deter that behavior.

Courts generally find that negligence reduces risk.  Geistfeld argues that reasonable care isn’t a general truth, and the assumption that all actors use it is flawed.  

Chapter 9: Products Liability
Restatement (Second) of Torts §402A. Special Liability of Seller of Product for Physical Harm to User or Consumer

One who sells any products in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby cused to the ultimate use or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

Section D: Product Defects

Manufacturing Defects

MacPherson v. Buick—eliminates privity requirement—it’s foreseeable from the manufacturer’s perspective that the party injured needn’t be immediate purchaser.

· P in these cases would routinely rely on and win with res ipsa loquitur

SL sounds like implied warranty of merchantability—allowed the purchaser recovery if the produce didn’t perform as it was intended to.

Our same 2 risks B1<P1L1 and B2>P2L2

If the manufacturer takes no precautions—consumer pays price P in the store, and invisibly carries risks P1L1 and P2L2

If the manufacturer takes precautions, they’ll pay price P+B1 in the store (price appears higher) but ultimate cost to consumer is less (risk P2L2 only)
· Consumer pays for safety via increases in product price.

· Here we must be concerned with consumer preferences

P2L2 is an insurance premium you are paying that gives you a right to compensation in the event you are injured by the product.

This is the theory of enterprise liability—Insurance that’s desirable where 3rd party insurance couldn’t accomplish the same thing.

Casa Clara Condo v. Toppino & Sons—manufacturer of concrete being sued for weak concrete that ruined steel supports and broke off

· Physical injuries handled by tort law and economic loss handled in contract.

Consumer knows the amount of economic loss the best and has the best reasons to protect themselves.  Otherwise individuals who expect a low level of loss subsidize those who expect a higher level (e.g. insurance for shipping via UPS)

Manufacturers still have a duty to make a product that is reasonably safe with regards to physical injury and property damage.

Products v. Services—SL only for products
· More willing to find the transaction involving a service with small retailers (e.g. small pharmacies)

Does the transaction depend on the sale of a product or not?

· Which members of the marketing chain are available for redress?

· Will liability serve as incentive to safety?

· Is the supplier in a better position than the consumer to prevent circulation?

· Can supplier distribute the cost of compensation for injuries by charging for it?

By applying SL to manufacturing defects, we’re saying consumers expect perfection in the construction process.

When the product is destroyed?
(Similar to res ipsa louitur—form of circumstantial proof

· P establishes that accidents of this type, more likely than not, are due to a construction defect.

Light aircraft industry set a Statute of Repose—no action may be filed after ~15 years.

Design Defects

To what extent do you provide for foreseeable misuse?

Open & Obvious Danger Rule—(e.g. bullet proof vests)—No recovery if the risk is open and obvious and apparent to the user.

· Open & obvious is not beyond the contemplation of the ordinary user.

For assumption of risk you need well-informed consent – awareness of the risk isn’t enough, you must appreciate the risk & choose to face it.

Patent Danger Rule—says no liability for awareness of risk.  You must appreciate it under assumption of risk.

(Otherwise we’d give manufacturers blanket immunity from liability if they made the risks obvious—even if consumers didn’t adequately appreciate the risk)

If you have a situation where there’s a choice of product lines available, you can adequately appreciate the differences in performance and in the risks posed by both of the products.  You have more than mere awareness of the risk.
(Choosing the riskier bullet-proof vest because of the benefit of mobility)

Consumer Expectations provide the floor—if you don’t meet those, the design is clearly defective—risks beyond the contemplation of the average consumer.

Risk-Utility Test—does this fit into B<PL?

· Forces the D to show the design was reasonable.

CA uses Reasonable Consumer Expectations—what they should know, not subjective.

We determine the knowledge of risk by the standard of knowledge of experts in the field at the time of sale

Juries prefer consumer expectations test over risk-utility.  R-U sounds as though manufacturer designed its product to kill lives—juries will always value lives over $.

Warning Defects

Warning doctrine deals with residual risk.  When you choose between two product lines you have functional information to distinguish the two, but there are risks you remain unaware of.

Learned Intermediary Rule—Where there is one between the manufacturer and consumer (e.g. doctor for birth control pills), the M has a duty to tell the LI, and they convey the information directly to the consumer.

Must be warned of material risks—a risk that would affect assessments of whether or not to purchase the product.  To be material it must also be a risk the consumer didn’t already know about.

Warnings must be directed to the ordinary consumer for mass-marketed products.

· If the loss is large enough or the risk is high enough, then it is material to the average consumer.

· We assume they are uninformed.  E.g. the average consumer doesn’t know if she has an allergy in question.  There’s a 10% chance each consumer will suffer the allergic reaction to the drug, and its effects are known.

What does the warning need to contain?  P can always say it wasn’t particularized enough.  This has made warning inefficient—they are now designed against the risk of going to the jury, and fails the intent of informing the consumer.

How does P establish causation?

Heeding Presumption—courts assume that a consumer would have heeded adequate information if it were available.

(Good, because the alternative is the objective standard, and that would only work for risks that were very significant.  A 15% risk of allergic reaction would not let recovery)

The duty—Material risks to the consumer, proper format, including foreseeable use or misuse of the product

Unavoidably Dangerous Products
( Impractical to remove the product from the market or to alter its composition so that its effectiveness remains while its side effects are eliminated.

E.g. Blood—HIV testing in the early 1980’s

· Comment (k) says that if it’s unavoidably dangerous, it’s a design defect, and therefore governed by the negligence standard.

Section E: Plaintiff’s Conduct

Added in is P’s misuse of the product—duty to warn for foreseeable misuse

Under comparative fault, if P does misuse the product, recovery will be reduced

There’s no principle to explain when you must warn against foreseeable misuse, and when you must design around it.

Chapter 15: Misrepresentation
This is for purely pecuniary damage—all the other cases we’ve looked at before were connected with physical injury or property damage

Section B: Fraud

Restatement (Second) §525 Element of Scienter

One who fraudulently makes a misrepresentation of fact, opinion, intention or law for the purpose of inducing another to act or to refrain from action in reliance upon it, is subject to liability to the other in deceit for pecuniary loss caused to him by his justifiable reliance upon the mis-representation

· Knowing Mis-representation

· Purpose to make buyer rely on that

· Justifiable reliance of the buyer

If you don’t know a fact, but you assert it to be true with no basis?  If you know the other party will justifiably rely on it, this is fraud.

· “Puffery” or dealer’s talk is generally not fraudulent—no justifiable reliance.

· Honest statements of opinions are also not fraud

· Different when the seller has special expertise (e.g. diamonds, not “world’s  best coffee)

No duty to disclose latent defects—e.g. termites case.  Buyers expect sellers not to tell all of the bad things about the product.

When must the seller disclose?

· Asked directly

· Special relationship/seller’s expertise

· Affirmative conduct by seller of false representation (e.g. concealing defects)

The buyer has no duty to disclose latent virtues to the seller (e.g. finding a Stradivarius at a garage sale)

Objective standard of materiality—what an ordinary person would rely on in deciding what to do. 

Subjective standard may be used if we know special information about the D

Section C: Negligent Misrepresentation

Negligent—you should have known that a reasonable person wouldn’t believe this fact.

Pure economic loss is not appropriately governed by a negligence standard—at least not in mass market settings.

In a case that pits economic interests against economic interests, it’s not at all clear why one party’s interests gets preference over anothers.

This is a finding of no duty.

Damages
Compensatory Damages

· Pain & Suffering

· Economic Loss

Punitive Damages

Very little judicial oversight of damages—only Remittitor—a court can only reduce the jury award.

Moral theory of Tort Law—Looks at the compensation offered as justification.  This is the way to undo the wrong you’ve done to another.

Economic Viewpoint—Fully compensatory damages internalizes the full cost of the loss to the D, and provides the defendant to take precaution B

Pain & Suffering

· By definition, non-monetary damages—increase with the severity of the injury

· BUT lower reward for wrongful death than for brain damage—

Ideally we’d love everyone to assume the risk beforehand

B<PL; PL=WTA (willing to accept)

We divide that through by P (probability of injury)

E.g. if pedestrian is willing to accept $5, and there’s a 1/10,000 chance of getting hit, the one time he does get hit, he gets $50,000.

· Tort tries to replicate (after the fact) the ideal, before hand negotiation

(NO COURTS DO THIS NOW—This is G’s theory)

Economic Loss

At one level MUCH easier—lost wages, medical expenses, etc.

Hard because we make a lump-sum payment to the P

Have to project lost future earning and/or compensate for the fact that P can’t use the money now (complicated calculation of interest rates, etc.)

Also P’s ability to mitigate loss—if you can’t do your old job, but can do another that pays some money, you only get the difference between the two jobs.

Collateral Source Rule—

Evidence that P has insurance covering expenses is inadmissible in a tort suit.

Wrongful Death

· In early common law, if you died the tort action died with you

· Now there are survivor statutes

Loss to survivors or Loss to the estate—neither compensates the deceased.

Perverse irony—lower damages for death—doesn’t provide adequate incentive to reduce the risk of death.

Punitive Damages

Always been available with intentional torts

Difficulty arises with accidental harms—

· If you follow B<PL for self-interested reasons, but there’s a 50% chance of escaping detection, P sees B< ½ [PL]

The most simple way to solve this problem would be to double compensatory damages.  B< ½ [2PL]

This is problematic in products liability—

· D thought B>PL, but jury thought B<PL

· Looks as though manufacturer consciously decided to injure a certain # of people to preserve profits—will be hit with punitive damages.

Being wrong with a good-faith effort is different than intentional torts.

We want to catch the manufacturers that choose to act in a negligent manner believing they won’t be caught.

