INTENTIONALLY INFLICTED HARM

Prima facie case  

· Allege facts, satisfy them, collect damages.

· Sufficient to avoid a motion to dismiss.   
A. Physical Harms: Battery

1. Definition: Battery is the intentional infliction of a harmful or offensive bodily contact. Protecting the right to be free of injury. 

a. Intent

(1) It is the intent to make contact (intent to bring about a result that will invade the interests of another), not the intent to do injury that is the essential element in a action for battery. D need not have a hostile desire to harm P.


(2) Intent to commit assault

 If D intends to commit an assault, and he accidentally makes a harmful or offensive contact, D has committed battery.


(3) Intentional acts of physical injury will not be battery if there is no intent for 
harm.


b. No hostile intent (malice) to harm necessary
Vosburg, a schoolboy, lightly kicks Putney in the classroom to get his attention. Putney suffers severe injuries which causes him to permanently lose the use of that leg. Held: Whether Vosburg intended to harm Putney is irrelevant, as long as Vosburg intended to kick Putney. Vosburg v. Putney (Wisconsin, 1891). 

· This case illustrated the doctrine that the tortfeasor takes his victim as he finds him. “Eggshell skull rule” 

· Geistfeld: We have no idea what is acceptable and what is unacceptable from this case. Nature of the setting (circumstances/context) is important: court weighed actual “kick” vs. a form of everyday communication in the classroom. 


c. Substantial Certainty
The tort of battery has been committed if a person knows with substantial certainty that an “injury” will occur as a result of his action. 

· Court will weigh the nature of the act, the consequences, and the reasonable standard of care for a person of that age to determine if battery has been committed. Garrett v. Dailey (1956): 5-year old boy pulls out chair from arthritic elder woman. He knew that substantially certain consequences would follow from his act.   


d. “Transferred Intent”

Intended to commit battery on party A, so are also liable for committing battery on party B. All that is needed for this doctrine to apply is that D had the necessary intent with respect to one person.

2. Unforeseen Consequences
(a) For an intentional tort, the tortfeasor is liable for every result stemming directly or indirectly from his conduct, even if the consequences were unintended and he could not reasonably have foreseen them (differs from negligence).

(b) Individual must be identified for an intentional tort. Geistfeld: a coke bottle
 exploding is not an intentional tort because although the outcome that the bottle will explode is foreseeable, it will not be an action for battery because a specific person will not be harmed. The risk to any one individual is too small.

3. Similarities with Trespass/Innocent Conversion of Property
(a) In an action for trespass to real property, P does not need to show intent to trespass or even minimal harm. Similar to Vosburg (“intent to cause contact”) in that the controlling intent is the intent to complete the physical act and not the intent to cause injurious consequences. Two cases cited: children with matches igniting garage; 9-year old boy inserting rubber ball in pool pipe and damaging pool. 

(b) P has an action for damages if D innocently converts P’s property for his purposes, e.g. mining gold from ground. Malicious intent is only a factor in damages. Rationale: D took property from P and has injured him to a certain extent.  

4. Harmful Contact: CONSENT

(a) Harmful contact occurs if the victim does not consent to the contact.

Mohr v. Williams (Minn. 1905). D was ear physician whom P consulted about condition of right ear. D was unable to fully examine other ear at that time. P consented to operation on right ear. During operation, D discovered left ear needed surgery more than the right ear and performed operation on left ear. Held: the surgery on the left ear was an unauthorized, offensive contact and constitutes a technical battery.  

(1) Circumstances must justify performance of operation

(2) Intent to cause consequences was immaterial

(b) Third party liability for harmful contact

Hudson v. Craft (Cal, 1949). D, a boxing promoter, puts on a boxing exhibition without a license and which does not conform to applicable California statutes. P, an 18-year old, was solicited by D to engage in boxing match and voluntarily participated. P was injured and sued D. Held: D is liable for promoting conduct for which legislature has protected a class of people against their own poor judgment. Consent of P is ineffective. 

5. Offensive Battery: contacts that are damaging to a reasonable sense of dignity.


(a) Definition: An actor is subject to liability for battery if he acts intending to cause a harmful offensive contact with another person or a third person, or an imminent apprehension of such contact, and such an offensive contact directly or indirectly results. (Restatement 2nd, first part only)

Alcorn v. Mitchell ((Ill., 1872). D (Alcorn) deliberately spat upon P while in court against P for a trespass action. This occurred in the presence of many people. Holding/Rationale: As such actions provoke physical retribution, an alternative method of redress must be provided by the law to discourage future misconduct of this nature. Punitive damages awarded for offensive battery.

(b) Geistfeld: Offensive batteries can occur in private, but the damages recovered will be low. The more formal the setting, the greater the damages. Context matters. 

6. Reasonableness Standard for Offensive Contact

The standard is not whether a particular P was offended, but whether an “ordinary person not unduly sensitive as to his dignity” would have been offended. 

(a) Ordinary and reasonable contacts (gently pushing past a person in a crowded subway) are not offensive.

(b) Where defendant has knowledge of P’s sensitivity: Restatement 2nd explicitly declines comment. 

7. Extension to Personal Effects

Offensive batteries need not be harmful to the person, but can be committed by contacting an article of clothing or anything that is so closely identified with a plaintiff’s body that the contact is offensive to a reasonable sense of personal dignity.

8. Awareness of Contact  

The knowledge that unpermitted contact has taken place is not necessary to establish offensive battery. “A kisses B while asleep, but does not wake or harm her. A is subject to liability to B.”

B. Physical Harms: DEFENSES to Intentional Torts

Generally two categories of defenses: (1) the defense that P consented to the invasion of his interest; (2) defenses that are imposed as a matter of law (privileges) 
· For a privilege, D must affirmatively plead and bear the burden of proving the existence of a privilege. Not part of P’s prima facie case. 

· The non-existence of consent is part of P’s prima facie case (not a privilege)

· Once a privilege exists, anyone who tries to prevent you from carrying out the privilege has committed a battery.  

1. Consent  

(a) General rule

If P has consented to an intentional interference with his person or property, D will not be liable for that interference, depending on circumstances.

Geistfeld: Fact of consent isn’t sufficient, must take context into account. Need to determine if tort liability furthers purposes of statutes. Rules rationally implement underlying considerations.

(b)  Implied consent

Although consent will sometimes be explicit, the existence of consent can also be implied from P’s conduct, custom or circumstances. Use reasonable person standard. Mental capacity must be shown.

(1) Objective manifestations: these actions by P are taken into account (e.g. vaccination of immigrant where she did not protest)

(c)  Lack of Capacity to Consent

P is incapable of giving consent: child, unconscious, intoxicated. Objective manifestations will be disregarded by D, as long as D knows patient is not competent. 

(1) Exception

Patient’s consent will be implied “as a matter of law” if all of the following factors exist.

(a) Incapacitated: P cannot give consent because he is unconscious, etc.

(b) Emergency: Immediate action must be taken to save P’s life or safeguard his health

(c) Lack of consent not indicated

(d) Reasonable man: a reasonable man would consent in the circumstances 

(2) Consent by relative

A doctor may procure the consent of a close relative. 

(a) Minor: guardian makes the decision. Court order can overrule parents if they refuse to consent and medical care is necessary to save the child’s life. 

Geistfeld: Court also asks: If child were competent, what would he want to do?

(b) Substituted consent when no emergency exists
Courts split on whether a parent or guardian has the right to consent to surgery that is not for the patient’s benefit, but is for the benefit of some third person. e.g. Kidney transplants and adult incompetents.

(c) Substituted consent in parent/fetus conflict situations

· In Re A.C., 1990, terminally ill pregnant woman has to decide whether to consent to premature cesarean birth. When competence is found, the question of what should be done should be decided by the patient. Judge noted that court-ordered cesareans erode the trust between a woman and her doctor that allow the woman to communicate all information relating to her condition. Court-ordered intervention can also drive high-risk pregnant women out of the health system.

· Where the patient is incompetent, the procedures of substitute consent kick in. However, must think of what patient would do if competent; cannot balance interests of mother and fetus.     

 (d)  Exceeding Scope of Interest

If P does give consent to an invasion of his interests, D will not be privileged if  he goes substantially beyond the scope of that consent.

(1) Surgery

· General rule: patient’s consent to one type of surgery will not constitute consent to another, substantially different, surgical procedure. (Mohr v. Williams).
· Geistfeld: Intent to cause consequences doesn’t matter. Consequences are relevant for damages only (which depend on nature and extent of injury).  

a. Related procedure: The more invasive the operation, the less likely it is to be a related procedure. Is it the same organ? (ears were not)

Geistfeld: Three factors to think about. 

1. Risk; 

2. Related procedure;

3. Would waiting for consent make sense or not?  e.g. If doctor finds a unanticipated tumor in a patient, it is probably less risky to deal with the tumor in the current operation, then to wait for consent and sew them up. Overall risk for patient is reduced.

b. Emergency

An emergency can justify extending the surgery beyond that originally consented to. Balancing test in weighing the risks of bringing the patient back to consciousness, versus the risks from additional surgery.

Geistfeld: “Implied consent” is based on the circumstances. Will patient be in danger if operation is not performed immediately? Use same three-part test as for related procedure. 

c. Hospital consent forms: issue of consent is often academic today given the general consent forms that hospitals use. 

(2) Athletic injuries

Geistfeld: rules internally generated specify game play. For battery: (1) must be outside rule; (2) you must know it’s outside the rules. But, since rules don’t define everything, context always matters. The way the game is played defines the scope of the consent. 

a. Formal settings: Court (1979) has held that plaintiffs in professional sports do not consent to deliberate illegal blows (Hackbart) . In high school/college settings, the court (1975) has ruled that players have legal duties to every other player on the field to refrain from unsafe conduct, and player liable for tort if his injurious conduct is willful, deliberate and with a reckless disregard for the safety of the other players.

· Geistfeld: by playing the game, you are consenting to some breaking of the rules, e.g. hockey. 

· Carelessness in a professional horse race was foreseeable and thus not actionable (1986). To hold defendant liable in hockey incident was held by court (1989) to diminish the need for in-game retaliation and to limit active participation in sporting events due to litigation threats.

b. Informal settings: 

1990 Kick the can case: “Before a party may proceed with a cause of action involving injury from a recreational or sports activity, reckless or intentional conduct must exist.” Tremendous contrast with Vosburg
(e)  Consent to Criminal Acts

Geistfeld: Most court rules are tailored as to whether court requirements will further or frustrate legislative enactments. Need to ask: Does tort liability further the purposes of the statute?
(1) Majority rule: P’s consent is ineffective if the act consented to is a crime. If P and D fight, each may recover from each other. 

(2) Minority rule: P’s consent to D’s criminal act is always effective even when a breach of the peace is involved. (2nd Restatement, Hudson v. Craft)

(3) Protection of a certain class

When the legislature’s purpose in making D’s conduct criminal is to protect a class of persons against their own poor judgment, and P is a member of the protected class, P’s consent will generally be ineffective, even in those jurisdictions with the minority rule. (Hudson v. Craft)

· Geistfeld: Tort liability furthers purposes of statute by holding promoters liable. Deters promoters, who are then more likely to comply with State law. Letting boxers participate via consent would frustrate the statute.

a. Statutory rape

· Court (1939) has held that an underaged plaintiff cannot bring an action for damages if she fully consented to sex. A public policy allowing damages would seem to reward her for willing participation in an act against which the law sought to protect her.

· Geistfeld: imposition of tort liability does not further purposes of statute since there is no additional deterrence with tort liability (already 10 years in prison under criminal law). Comparison between Hudson and statutory rape: incentives of victims are the same (neither have the ability to consent), but the incentives for the defendants are not.   

II. Nonconsensual Defenses

(a) Insanity
1. General rule: Insanity is not a defense. Insane people are liable for the tort of battery. This is a SUBJECTIVE STANDARD. Circumstances will determine the outcome.

McGuire v. Almy (Mass, 1937). Mental patient strikes nurse with table leg, although patient previously warned nurse she would kill her. Court rejected argument of “implied consent” of nurse.

2. Intent: Must show person intended to cause physical contact to show tort (subjective). No harmful intent or desire necessary; reasons/motives of insane person do not matter. e.g. epileptic seizures would not satisfy the requisite intent for the tort.

Contrast with Mohr v. Williams. If the good intentions of the ear doctor can’t get you off the hook, how can crazy intentions get you off?

4. Policy: Imposed liability makes the insane’s guardian more watchful. Insane person with money should not be able to inflict injuries on victims. Civil courts do not want to have to determine mens rea.  

Geistfeld Q:  What about suing guardian to ensure proper supervision of the retarded person?

(b) Self-Defense

This is a privilege that is really no different that normal accidents in the real world, as people are not liable for accidents. However, self-defense is more analogous to negligence. Burden of proof is on D. 

1. To determine if privilege exists: (a) was D privileged to use some kind of force to defend himself?; (b) was D entitled to use the degree of force he used? 

2. OBJECTIVE STANDARD: a reasonable man must believe his life was in imminent danger, or he was in danger of receiving great bodily harm from another. Always depends on the circumstances. Conditional threats do not apply--immediate threats only. Combination or words and overt act can contribute to D’s belief that he is in imminent danger of physical harm.

Courvoisier v. Raymond (Colo. 1896). Jewelry store owner mistakenly shoots officer, believing he was a looter. Looters committed a battery because D was substantially certain there would be a harmful contact. Looters created situation.

Geistfeld: If a subjective standard governed self-defense, we would not have this privilege (e.g. insanity defense). 

3. Reasonable force can only be used to protect himself from harm. Only a similar type of force can be used (slap for karate chop). Cannot respond with excessive force, even when force is escalating, or will be liable for battery. 

4. D has “duty to retreat,” if this can be done safely, but this is dependent on State law. Some States note that dignity interests are sufficient to allow one to stay and use physical force. However, if in the home (dwelling), deadly force can be used to prevent a felony (Restatement 2nd). 

5. Notes 

aa. Limiting circumstances that could apply to an “innocent” attacker, e.g. personal integrity v. social welfare.

bb. If self-defense action accidentally harms innocent bystander, D is potentially liable to third party--look at setting and person to determine what is reasonable.

cc. A person can defend a third party under the same conditions and by the same means as himself, if his intervention is necessary.

(c) Defense of Property
1. Privilege is essentially the same as self-defense, except that property never trumps life. Owner of property must give notice (verbal demand) to intruder before resorting to force.

M’Ilvoy v. Cockran (Ky, 1820). C was tearing down fence on M’s property when M used severe force to wound him, w/o notice. Court noted that no request to desist was needed when actual force was used, but this was implied force and verbal notice was missing.

2. Reasonable force must be used. There is no general right to use deadly force, except for a dwelling place. In home, there is more of an implied threat to your personal safety, particularly at night, since it is reasonable to infer that there is a threat to your life because you will probably be home. 

3. Spring gun/mechanical devices cases

aa.  Bird v. Holbrook (C.P. 1825). P could recover for injuries sustained from spring gun trap while trespassing in tulip garden to catch his friend’s escaped peacock. Court: Inhuman to catch a man by means which may maim him. Spring guns prohibited w/o notice (Parlimentary enactment).

bb. Katko v. Briney (Iowa, 1971). D set shotgun trap to hit intruder in stomach if he broke into storehouse full of antiques. Court: cannot use such dangerous devices against trespassers unless a violent felony is being committed. Must use reasonable force (same force that would have been privileged if owner present).

4. Warning. Most courts hold that an owner must post warning of a non-deadly mechanical device (barbed wire) unless it is commonly used in area. 

5. Notes

aa. Economic interpretation of Bird v. Holbrook (Posner). Issue is proper accomodation of growing tulips and raising peacocks. So, post sign to warn of spring gun.

bb. Restatement 2nd is permissive on use of force. Allows mechanical devices threatening death or harm without making person liable for consequences. 

(d) Recapture of chattels
1. General: This is a privilege to invade the interest of the plaintiff. Can use reasonable force to recapture chattels (possessions) if they were obtained by fraud, force or without claim of right (Restatement 2nd).  Otherwise, must resort to a legal remedy. UCC now governs most of these types of transactions.

Kirby v. Foster (RI, 1891). When given money to pay employees, bookkeeper took money he was owed plus a sum in dispute from employer. D injured P to attempt to get money back. Held: If a person comes into peaceable possession of a chattel from an owner, owner cannot use personal force to take it back if a claim of right exists.

Geistfeld: If someone gave it to you, and you do not have a claim of right to it, the owner can take it from you with reasonable force. If someone gave it to you, and you do have a claim of right to it, you can use force to keep it, but force cannot be used by the original owner. 

2. Rule: To recapture chattels: (a) must be original owner





  (b) must not give it away peaceably 
3. Legal remedy v. self-help: Depends on circumstances of capture. Self-help here is more limited than in right to defend existing possession. Policy: When fighting to retain possession, maintaining the status quo. In recapturing, disturbing the peace because you are the aggressor. Self-help makes most sense when there is the lowest risk of physical force--handed peaceably from owner to acquaintance.

Geistfeld: Problems with resorting to a legal remedy is that physical injury cannot always be compensated with $$, and person can always get away. Also, time element of delay.

4. Hot pursuit: can only use force if D is in fresh pursuit to recover property

Example: stealing back a bike--reasonable force is OK. But, if thief resold bike to a third party, and you each believe you rightly own it, there is the possibility of major violence. Privilege is reduced because personal safety is more important than property. 

5. “Recapture of Land:” landlord can only use peaceable entry to evict a tenant. Tenant has remedy is eviction forceful if tenant entitled to remain on premises.   

(e) Necessity

In cases of emergency, D is privileged to harm P, even if P is entirely blameless

1. General rule: D is privileged to harm property interest of P if it is necessary to prevent great harm to third persons or to D himself. 

Ploof v. Putnam (Vt., 1908):  D’s servant unmoored P’s boat from dock while storm was raging, causing injury to P’s family and destruction of boat. Held: entry on land owned by another is justified by necessity. Cannot use force to get people off dock, but can recover damages. 

aa. Must be an emergency or unforeseen circumstance that endangers life or property. 

bb. Doctrine applies with special force to preservation of human life (personal property can be sacrificed for this).

2. Private necessity (one’s own interests): 

Vincent v. Lake Erie Transportation (Minn., 1910). After unloading cargo, D’s ship stayed fast to dock with cables while storm raged; cables were replaced when they frayed. D’s ship damaged dock and D claimed immunity by necessity. Held: Because D availed himself of another’s property to protect his own, D is liable for damages to property

aa.  incomplete privilege in that compensation must be made to property that has been damaged

bb. Technical tort of trespass is nullified. 

cc. Owner may not resist.

dd. Social policy (Geistfeld): what is being protected by trespassing must be significant  and valuable (not a peacock). Trespass is balanced by necessity. Property owner gives up liability for trespass in anticipation that someday they may also need the incomplete privilege of necessity.

Geistfeld: 

i.  If no damages were available for trespass in necessity, privilege would always be exercised. “I don’t pay for it so I don’t care.” Rule forces attempt to minimize loss --joint owner of boat and dock--similar to law of general average contribution--question arises as to whether privilege should be exercised.

ii. Is this an issue for torts or contracts? Since there was a consensual relationship, particularly with cable replacement, this would be the basis for a contract. Under contract law, dock owner would have had to probably bear the cost of the dock damage, but could shift this burden to boat by increasing mooring fees. However, we do need a tort here as anyone who had a dock would be assumed to enter into a contract with a docking boat, which would cause dock owner to bear all risk. Even if language not in contract, court would assume dock owner bears liability.

Without a contract, no ability to adjust costs/benefits.      

3. Public necessity (public as a whole)

Where interference with land or chattels of another is necessary to prevent a disaster to the community or a large number of people.

a. Complete privilege in that no action will be taken against parties who invoke public necessity, since it serves community at large (minimize damages vs. lives saved) 

b. Private individuals or public officials can claim privilege. Officials usually not liable if they acted reasonably and in good faith.

c. Community does not compensate victim. Liability is not divided as in law of general average contribution, as it is difficult to figure out pro rata basis. Absolute rule to avoid cases where we have no idea where/who incurred the loss (although it’s unfair).

4. Notes

aa. Law of General Average Contribution.

This is an admiralty rule but is helpful for understanding the necessity defense.  It is a way of minimizing everyone's losses by making everybody involved joint owners of cargo on a pro rata basis. Value of ship included in total value of cargo. Captain can't improve his own position by throwing everyone else's stuff over before his, so creates desire to minimize aggregate loss. Increases survival chances. 

 bb. Bilateral monopoly

Private necessity has an important contractual distinction, in that a rescuer from distress may hold out for a large fee, which may be perceived as contracted under fraud or duress. The legal response is to set aside the contract and award a reasonable fee.

C. Emotional and Dignitary Harms

1. Assault


a. Definition: Assault is the intention to commit a harmful act and the apprehension of imminent contact by the other person, or third party. The injury is mental. 


(1) Earliest Example: I de S et ux v. W de S. (Eng. 1348). W was beating on the tavern door with a hatchet, demanding to be let in. When I’s wife M put her head out the window and ordered W to stop, he struck at her with the hatchet. M was not even touched, but recovered damages for the tort of assault due to her reasonable fear of such contact.


(2) The tort is committed if a person has intentionally caused another to believe that she will be subjected to a harmful or offensive contact. Tort protects my interest in freedom from apprehension of such a harmful or offensive contact.


b. Intent


(1) Attempted battery: if D intends to commit a battery, but does not intend to put P in apprehension of a contact, D still has the necessary intent for assault. 
For example, D intends to shoot P in the back of the head, but P turns 
around just as D is raising the gun. Even if D now lowers the gun, D still 
has necessary intent for assault.  


(2) No malice required (e.g. practical jokes-as long as D intended to cause P to become apprehensive)


(3) Transferred intent applies (even if D never intended to hit P, but P is apprehensive of contact)


c. Mere words

Some overt act must accompany the mere words before it is an assault. This policy then precludes liability for simple arguments or insulting speech  


(1) Words can negate a threatening gesture. Tuberville v. Savage (Eng. 1669)


 Tuberville put his hand on his sword and said “If it was not assize-time (i.e. the traveling judges are in town), I would not take such language from you.” Savage then struck him, claiming Tuberville has assaulted him first. Tuberville did not make an assault, since his words make it clear that despite his gesture in reaching for the sword, he did not intend to commit a present battery. Savage’s claim of self-defense fails. 


d. Imminent harm


(1) Threats of future harm do not constitute assault. “A threat only promises a future injury.” (Brooker v. Silverthorne, 1918, where D threatened to break the neck of the telephone operator when she failed to get his connection).


(2) Present ability to commit harm. In the eyes of the plaintiff, the person must have the ability to make the threat good. (P hired moving men to take her furniture from an apartment, on which D claimed a lien. D threatened P with a pistol if she took her furniture. Even if the gun was unloaded, D had the apparent ability to make her threat good and was liable for assault.)


e. Awareness of danger


 P must be aware of danger for the tort of assault. P cannot recover for an assault if P did not know of the danger, no matter how shaken up he becomes after the fact.


f. Distinction between apprehension and fright

        
For this tort, it is sufficient that P believes that harmful or offensive contact will occur in the near future without his intervention. P must have “apprehension,” but not necessarily fear. e.g. If you threaten to beat me up, but I’m not afraid, then you have still committed the tort of assault.


g. Unreasonable apprehension


If I am deliberately playing on a fearful person’s idiosyncrasies, intend to put him in apprehension of immediate bodily contact and succeed in doing so, I have committed an assault (Restatement 2nd view/Geistfeld) 


h. Conditional threats

Example: Your money or your life. Since no one has the right to force a condition on a person to force them to give up property, it is an assault unless the defendant has a legal right to compel P to perform the act in question (because the threat forces P to give up the right to defend his property). However, if D is privileged to enforce the condition, she may not use unreasonable force in presenting the choice between contact and compliance.  


i. Assault is not attempted battery

2. False Imprisonment

a. Geistfeld Rule: Intentional infliction of a confinement. Mere obstruction is not false imprisonment (Bird v. Jones, where highway was reserved for spectators of a boat race). If there is a reasonable way out of a partial confinement, this is not false imprisonment.   

(1) Whittaker v. Sandford, where woman was confined on a ship, but was allowed to shop and transact business at port. Court lessened damages for lack of “close confinement,” because she wasn’t suffering. Geistfeld: Gender-biased judges recognized technical right but minimized damages.

(2) Issues brought up in notes:

aa. Actions of imprisonment can be necessary for the protection of person and property (bus driver/police station case)

bb. Consent-can it be retracted (coal miner/safety grievance)

cc. Deprogramming: college junior under influence of cult. Question of false imprisonment at hands of parents who tried to extricate her.

b. Intent: This is an intentional tort, so P must show that D intended to confine him. Can apply “substantial certainty” doctrine. Transferred intent also applies. 

c. Means to enforce confinement:

1. Threats. If D threatens to harm P, harm others, or harm P’s property if P tries to escape, this is false imprisonment.

Geistfeld: can be constrained by mental duress 

2. Assertion of legal authority: False imprisonment can be caused by D’s assertion that he has legal authority to detain P, as long as P believe D has reasonable legal authority (or has reasonable doubt about it). 

Coblyn v. Kennedy’s (elderly man detained by store security guard.) 

Geistfeld: A shopowner must have “reasonable grounds” and use “reasonable force” to detain a shoplifter. 

d. Awareness: P must be aware of confinement, or must suffer from some harm.

e. Damages: As with other intentional torts, P may recover nominal damages even if he has suffered no actual physical or mental harms. Punitive damages may apply for mental suffering . . .

3. Intentional infliction of Emotional Distress: Extreme and Outrageous conduct

a. History: Wilkinson v. Downton (case of D telling P that her husband had been severely injured in an accident, when it was a sick joke) set the precedent. Held: P may recover from D for emotional suffering and physical harm. Had this case not been a fraud, the court may not have allowed the damages for injuries caused by nervous shock. Q: was fraud necessary for damages to be awarded? Geistfeld: Changes in community conduct are what took such a long time for this conduct to be deemed a tort. 

1. Parasitic damages. If damages parasitic on an existing wrong, is this a wrong in itself? e.g. Wilkinson torts were initially deceit and trespass. Should a new cause of action be created? This is how this tort evolved.

b. General Rule: Conduct would be so extreme as to cause one to state “Outrageous!” Insulting words are never usually enough.

c. Restatement 2nd: 

Generally, one who causes this conduct is subject to liability for such emotional distress to the person, as well as (2)(a), to third parties, such as a member of the immediate family who is present, and (2) b, any other person, if such distress results in bodily harm. (e.g. physical manifestation). Also, if D knows P is peculiarly susceptible, this would be a contributing factor. 

Geistfeld: We are mainly concerned with fraudulent claims under (2)(b), which is why bodily harm must be shown. This requirement will exclude some people with legitimate claims, but is necessary to avoid major fraud. Won’t be too many fraudelent claims under (1) or (2)(a). 

[Geistfeld’s intro into Restatement:  Problem exists as to which damages should actually be assigned to this tort. These create administrative concerns.  

1. Measurement problem: is this sufficient to not create a tort?

2. Type of conduct needed: that which goes beyond all levels of decency.]  

d. Intent: P may recover if he can show that D intended to cause the emotional distress, knew with substantial certainty that it would occur, or acted recklessly. Transferred intent does not usually apply due to high concern for fraudulent claims.

g. Public utility and common carrier liability: higher standard of conduct for these type of companies (restaurants, hotels)

f. Examples of social settings in which this would apply:

1.  Strong arm tactics (rubbish collector)

2.  Bill collection (harassment)

3.  Outrageous professional conduct (doctor’s conduct at time of accident)

4.  Racial insults

5.  Sexual harassment (reasonable person or reasonable woman?)

What about intersection between tort of intentional infliction of emotional distress and the protection of the freedom of speech? e.g. Hustler with caricature of Jerry Falwell. Rehnquist stressed need for “breathing room” in First Amendment.  

Chapter 2: Strict Liability
Deterrence justifies tort liability: think about SL and negligence within this constraint.

Activity: any kind of risk creating conduct not included within the negligence standard

1. Strict liability
a. If you cause the injury, you pay for it, regardless of whether you were at fault.

b. SL should only be used to control the level of risk of D’s activities. 

c. SL applied when it forces a cost/benefit analysis of the consequences of an actor’s behavior: overall cost should be a deterrent to risky activity. An actor will not engage in the conduct unless it is profitable to do so.

(i)  Cost/benefit analysis not applicable to:

aa. Daily activities, since it will not change daily behavior.

bb. Low benefit and high cost activities, since legislature will ban it.

(ii) Factors to determine if behavior can benefit from a C/B analysis (Fletcher v. Rylands)

 aa. Dangerousness of conduct

bb. Circumstances (avoid “non-natural” uses in community)

e.g. Texas needs water so they’ll keep reservoirs even if SL is the rule. English have no need for reservoirs, so they are a non-natural use of the land and SL will be applied to accidents. Risk of injury is constant.

c. Policy concerns

Too expensive to use tort system for compensation, when SL and negligence will give you the same deterrent result. So use negligence as the rule, rather than strict liability, if deterrence can be achieved by negligence. Rely on insurance (a different and better mechanism) to compensate victims. Theory is that I will not always be the victim, but sometimes I will be the injurer-reciprocity in the big picture.    

2. Negligence

a. You pay for injury only if you failed to use reasonable care

Brown v. Kendall (dogs of P and D fighting; P tried to separate them with stick and injured D as a result). Court held that burden of proof was on P to establish lack of reasonable care. Rejection of strict liability.

b. Apply negligence when the activity is risky, but worthwhile. Benefits should outweigh costs.

(i)  Act must be lawful

(ii) Due care must be adapted to exigencies of situation

c. Policy considerations

(i) A person has the right to be free of harm caused by another’s lack of care.

(ii) Negligence is best applied when injuries can be avoided by reasonable care, because compensation will occur by insurance.

3. Application in particular cases (modern times)

Rule:  If the cost of preventing the injury is greater than the benefit derived from the care, then D is not liable if he has exercised reasonable care. 

Stone v. Bolton

Famous cricket case in England, where cricket ball hit woman outside enormous stadium. Cricket club was found not liable. High court examined:

(a) Frequency of occurrence (Probability)

(b) Consequences

(c) Reasonable foreseeability

Ruled that since the risk was so small, the team was not liable. Reasonable care does not provide a risk-free society. Consider that cricket was a “natural” use of the land.

Chapter 3: NEGLIGENCE GENERALLY
Negligent tortfeasor’s mental state is irrelevant; the essence of a negligent tort is that his conduct imposed an unreasonable risk upon others.

IV. The Reasonable Person

A. Objective standard

“Would a “reasonable person” of ordinary prudence in the position of the defendant, have conducted himself as the defendant did?

Holmes: When men live in society, a certain average of conduct, a sacrifice of individual peculiarities. . ., is necessary to the general welfare.   

B. Physical Characteristics

How do these physical characteristics apply “under the circumstances” of the case? 

1. Physical Disability: the standard for negligence is what a reasonable person with that disability would have done. 

(a) Blindness

(b) Elderly

(1) Roberts v. Ring (Minnesota, 1919).  D, a 77-year old man with defective sight and hearing was driving a car slowly on a crowded street. P, a 7-year old boy, ran in front of the car and was hit. P seeks damages for negligence. Held: Advanced age does not relieve one from negligence. Negligence is judged by the standard of care usually exercised by the ordinary prudent normal man. Ring’s infirmity presents a reason why he should not have been operating the car on a crowded street.     

(2) Gestfeld: 

· Accident was caused by the inability of D to conform to the standard of reasonable care for an adult man of average age

· The primary issue was reaction time of Ring

· If strict liability is imposed, we would be prohibiting him from performing essential activities (buying groceries), but possibly making him consider his behavior.   

· By requiring a 77-year old to do something he cannot physically do, strict liability is (conceptually) being imposed. The courts/legislature won’t ban older drivers, but will hold them strictly liable for activities. The individual makes the choice, rather than the court.

(3) Note: Beginners and Experts. General rule: the beginner is held to the same standard of care as one who is skilled and practiced in the art.  

2. Mental attributes: Ordinary reasonable person does not have the particular mental characteristics of the defendant. 
(a) Vaughn v. Menlove (England, 1837). D (a lout) owned a dry hay stack near P’s land. He was repeatedly warned to move or unload it. By spontaneous combustion, it burst into flames and consumed P’s cottage. P sued for negligence. Held: The standard of care is not that of the best judgement of each person (subjective), but that of a reasonable and prudent man (objective).   

(b) Gestfeld: “If you can’t act with reasonable care, don’t engage in the conduct.” In such situations, inability to conform to reasonable person standard makes one conceptually “strictly liable.” This standard works poorly for louts and penalizes people who cannot conform to the average in society.

(c) Applicable Notes


 1. Standard of care for bailments (contracts)  2. Guest statutes 

3. Imbecility

4. Insanity

5. Intoxication

6. Children

A child must conform to the conduct of a reasonable person of like age, intelligence and experience. Robert v. Ring. Let children be children, because we can’t deter them from activity, nor can we enforce such a ban.

(a) Adult activity: 

Daniels v. Evans (N.H., 1966). P was killed when his motorcycle collided with D’s car. P objected to court’s instruction to the jury that he was not to be held to the same degree of care as an adult. Held: A minor must assume responsibility for a potentially dangerous activity that is normally pursued by adults. 

(b) Gestfeld:

(c) Note: Adult and infant activities. To which standard of care should a minor be held when the activity is significantly hazardous, even if it is frequently engaged in by adults? 

C. Knowledge

D. Custom

E. Emergency

F. Anticipating Conduct of Others

Chapter 4: Plaintiff’s Conduct
D may claim that P was in fact the cause of the accident through either assumption of risk or through contributory negligence.

Geistfeld’s matrix

“In a world where P assumes everyone else is using reasonable care, and P operating under B < PL, change the negligence of P or D; would the accident still have occurred?”

Dneg

Pneg

Accident

Dneg

PRC

No accident

DRC

Pneg

No accident

DRC

PRC

No accident

In rows 2 & 3, assume that if an accident did occur, the party who used reasonable care was in fact negligent, but was not the cause of the injury because causation could not be proved. E.g. Rinaldo (golfer)

I. Contributory Negligence
· Conduct on the part of P is a contributing cause of her own injuries, and falls below the standard to which she is required to conform for her own protection. Restatement 2d. §463. However, D has breached the duty of care and has the burden of proof. 

· At common law, P’s negligence was a complete bar to recovery, even though D may have been negligent. P’s choice of defenses never usually mattered. 

· Because of existence of rows 2 & 3, can get rid of contrib. negligence linked with causation.

· Imputed contributory negligence: ????contributory negligence of   

A. Basic Doctrine

Gyerman v. United States Lines Co.

LeRoy Fibre v. Chicago

Derheim v. N. Fiorito

A. Last Clear Chance
This is a plaintiff’s defense used against the defendant. 

(1) P is negligent

(2) D knows P is negligent

(3) D acts with gross recklessness.

· D is aware of P’s negligence. Row 3 is in play. If D had used reasonable cre, there would have been no accident.

· D is CHOOSING TO BE NEGLIGENT and is thus liable.

· D may have no choice in being negligent, so rule only applies to gross recklessness

· Case histories may be inconsistent as doctrine was used to get around all or nothing harshness of contributory negligence at common law.    

Fuller v. IL Central R.R.
D chooses to ignore elderly man on tracks, even after he has warned him by noise of incoming train. When D stands to gain from being negligent (D was in a hurry because train was late; didn’t want to stop), D will choose to be negligent.

C. Assumption of Risk

Defendant has not breached a duty of care to plaintiff. 

Geistfeld’s theory: Both 1st and 2nd AOR should bar recovery, since the only difference between them is that P was exposed to risk without injury, for which the courts will compensate him.

Courts:
1st AOR bars recovery. 2nd AOR is just contributory negligence. Apply comparative fault to 2nd AOR.

1. Primary AOR

P knows of risk and nonetheless voluntarily engages in unreasonable conduct. Negligence is no longer an issue. D has met his duty of care and is absolved from responsibility. 

Geistfeld: Consent to Risk, Injury

2. Secondary AOR

P engages in risky conduct, becomes aware of risk, injury occurs

Geistfeld: Exposure to Risk, Consent to Risk, Exposure to Risk resulting in Injury

“Court compensates you for exposure to risk where nothing happened anyway” 

Lamson v. American Axe and Tool

Murphy v. Steeplechase

II. Comparative Negligence (Comparative Fault)

Summary: no difference between LCC and 1st AOR

Li v. Yellow Cab

Knight v. Jewett

 Chapter 5

Multiple Defendants: Joint, Several and Vicarious Liability

· Joint liability: each of several D is responsible for the entire loss which they all caused in part. 

· Several liability: each D is responsible for only his proportionate share of the loss.

· Vicarious liability: the employer bear responsibility solely for what another party, the employee, has done.

A. Joint and Several Liability (always in P’s favor)
Practical point: P decides whether to sue D, D1 and D2, or D1, D2 and D3. . .

Court applies joint, J&SL, or several liability.

Major Policy arguments: 

(1) J&SL: Between innocent P and negligent Ds, Ds should bear the cost of injury, as well as factual uncertainty.

(2) Comparative fault: fairness between P and D is overriding factor.

(1) Toward the Plaintiff

· Common thread here in factual uncertainty (also saw in Ybarra) is borne by D
(a) Must have justification to lump D together to impose J&SL (e.g. negligence toward P). To hold otherwise would exonerate them from their liability.

(b) Once have justification to lump D, burden of proof of causation shifted to tortious defendants. 

Summers v. Tice (P hit by birdshot when hunting with 2 D, each D held liable although not joint tortfeasors; burden of proof shifted to D because they both wronged P)

Geistfeld: Here there are 2 negligent actors with no merger of harm; because we know that both of them were negligent, we group them to get around the factual uncertainty. 

i. Indivisible harm rule: if 2 fires caused by different D merge and injure P, each D responsible for entire harm. Either A or B is casually responsible. Common-law prior to Summers.    
Kingston v. Chicago (2 fires, one of unknown origin , destroyed P’s property; owner held J&SL responsible for fire of known origin)

· Have more than 1 cause of injury, MLTN each D caused injury by negligence, each D joint and severally liable.

· Here, owner responsible for one fire was held strictly liable since other fire was of unknown origin.

ii. Note cases: 

a. P wore JCPenney coat made of flammable material (since P’s injuries from fire were indivisible, both gas station and JCP held J &SL); note application of eggshell skull rule in case of gas station.

b. Car case where 2 cars ( no concert of action) ram 3rd car. Since can’t lump them together, difficult for P to recover. 

c. Superfund: courts have held that where apportionment of hazwaste was possible, J&SL doesn’t always apply. 

d. Chromium contamination of groundwater: where competing theories of apportionment exist, this alone is insufficient basis to reject continuing to hold all D J&SL. 

e. Probabilistic marginal product: numerator = probability that act alone would cause harm; denominator is possibility that either act taken independently would cause harm. Overall quotient apportions loss for each D. However, use of this formula presupposes knowledge of individual probability of A and B.   

(c) When group of D creates risk by their negligent activities, and Ds can be grouped as MLTN causing injury, each D is severally liable in proportion to their market share. (modified Summers). 

· Percentage of market share becomes a proxy for risk in mass torts.

· Paradigm shift from corrective justice (matching of P with D: individual causation) in favor of group justice: deterrence and not compensation is the incentive (same as vaccines in products liability--deterring deaths from polio as a whole) 

Sindell v. Abbott Labs (group of D produced drug which P’s mother took while pregnant and caused birth defects, although it is not known which D produced the drug; burden of proof shifted from innocent P to D because they marketed the drug; only a substantial percentage of potential Ds were required)

 Geistfeld:(i) Here we cannot directly apply Summers because all D are not joined (only 5). Otherwise, would have a small number of manufacturers liable for the entire industry due to J&SL. Deep pockets would prevail. 



This is a rejection of the “concert in action” theory.

(ii) However, when have greater than 50% of market share, satisfy MLTN, and can apply Summers.  

(iii) This is the first of the mass torts and has major implications. Group justice is more applicable here, as the many risks imposed upon the population don’t fall under the traditional notion of tort liability. Similarly, look to national market for proportionate market share since looking at in terms of group justice and overall risk produced.  

(iv) Unclear in Sindell as to whether P only gets 90% of injury costs because 90% of D is named in suit. So recharacterize damages based on % market share, as to avoid overcompensation by manufacturers.  

Note cases:

(1) How to determine market share?

(2) Major Sindell Q: in the absence of any hard evidence on the question of causal identification can a P still proceed against a class of D, one of whom must have supplied her with the DES? Hymowitz’s logic for excluding exculpatory evidence in individual cases (25/95 logic)

(3) Setting market shares: Any D that can establish its market share can be held for no greater sum; remaining D share remainder in equal proportion. 

(4) Logic of Sindell not extended to: asbestos (nonfungible nature)-each company would have to establish risk based on both its share of the market and the relative harmfulness of its product. 

(2) Between Co-Defendants

(a) P can sue 1 D and that D bears risk of finding other Ds who share lack of reasonable care to divvy up liability. Burden is not on P to sue all tortfeasors; some might be insolvent and P would not recover.

(b) Comparative fault does not affect P’s rights in J&SL; P is responsible for x% of damage, while D must split up (100-x)% among themselves.    

· Note this is really not always fair to D (30-60-10 example, with 60% D insolvent)

American Motorcycle v. Superior Court (D’s negligence relates to a lack of due care for others while P’s negligence is only a failure to use due care for his own protection; equitable distribution of loss among joint tortfeasors changed to policy where concurrent tortfeasor able to obtain partial indemnity from other concurrent tortfeasors on a comparative fault basis)

(i) Note Cases: 

(1) Apportionment of responsibility in negligence between joint tortfeasors. 

(2) Common law bar on contribution and indemnity can potentially have superior incentive effects since companies will be more risk-averse--induces a  greater level of accident avoidance. Also reduce admin costs. Equitable indemnity reserved for situations where 1 D clearly has the superior capacity to avoid the risk in question. 

(3)  Contribution: strict liability and negligence. Apply common sense determination of proportional fault (e.g. Safeway shopping cart). Don’t only apply comparative indemnity to solely negligent D.    

(4) Insolvent D and joint tortfeasors. Instead of 30-60-10 rule, split remainder of loss from insolvent tortfeasor between P and D.

(5) Kansas statute imposing several liability for multiple D in comparative fault situations. (a) P’s negligence must be less than D’s (b) Limitation of losses for D is not totally unfair.

(6) Counteracting the deep pocket rule. Limiting J&SL for marginal defendant when major D goes insolvent.

Matter of Oil Spill by Amoco Cadiz (Amoco wants claim reduction in a standard Pro Tanto Setoff (because other D settled for a small amount); court sticks with pro tanto rule because it is administratively easier)

Geistfeld: (1) Difficult to determine percentage liability of Amoco when the other defendant is no longer in the court

(2) There is some unfairness here, as D2 only paid out a small amount based on their individual probability of winning. So D2 took the gamble (B<PL) and subsequently Amoco is stuck with remaining liability. If there was a claim setoff rule, P would not have settled with D2 so quickly.  

C. Vicarious Liability

Employer sued for employee’s actions. “Respondeat Superior”

(1) Employer liable for all risks while employee at work. 

· Employee should bear responsibility for employee while engaged in work since employer has opportunity to insure.

· Note 2: Vicarious liability places loss initially on superior risk bearer and reduces possibility that an insolvent employee will place an uncompensated risk on a 3rd party. 

(2) Employer not liable for risk related to personal life.

(3) Employer liable for circumstances created by employee relationship

Rationale: work environment created risk
Ira Bushey v. United States (government held liable for conduct of drunk sailor who flooded/listed ship and damaged dock while returning to ship) 

Key: need to determine when employee acting within scope of employment

· Gray area for risk that is neither clearly work nor personal life

· Look for boundary line cases. If personal motivations, then employer not liable. 
· Note 4: employer can be held liable for intentional torts by employees if he knew about them or should have known ( negligence)(goosing case) 
· Note 3: general rule is that employer is liable for small deviations from work, but nor for large ones.

· Geistfeld: Interesting cases are sexual harassment. Supreme Court (note 5) has not issued any definitive rule, but has rejected that employer is automatically liable, and that liability could not be found without administrative remedies first sought. Potential liability might be if employer knew or should have known of sexual harassment.

(4) Strict Liability 

Vicarious Liability is a form of strict liability since the tort is already committed by the employee. Exception for independent contractors.

(5) Note Cases

Note 6: borrowed servant. Person working for 2 employees. Cardozo: no inference of new relation unless initial command has been surrendered. consent problem with using indemnity between the 2 companies.

Note 7: Employer’s indemnification

Note 8: Extending vicarious liability to owner-consent situations, e.g. owner responsible when driver of car causes an accident. Rationale is that the automobile is a good unit around which to build protection for innocent traffic victims.

(6) Independent Contractors

Geistfeld notes that there must be a special danger for vicarious liability to apply.

· Application of §427, stating that one who employs an independent contractor to do work involving a special danger of which the employer should know is responsible for liability from contractor’s failure to take reasonable care against the special danger. 

· Employer only liable if independent contractor is negligent in performing the work; not strictly liable.     

Hardy v. Brantley (holding hospital liable for malpractice of emergency room doctor; where hospital had independently contracted out emergency room services to doctor and where P had not asked for a specific doctor, P relied on hospital to provide appropriate health care)

(i) Question arises as to how to determine who is an independent contractor.

One who has control over result of his work and possesses independence in manner and method of performing work.

(ii) Parallel with Colmaneres: even though the escalator was not a special danger, the duty itself was non-delegable. 

Chapter 6: Causation

Linkage of conduct to harm.
· Basic summary: 


(1) D must have owed a forseeable duty to P; and


(2) It must be foreseeable that P’s injury resulted from his action (cause-in-fact 
  
     determination); and


(3) Liability stems from forseeable results only (foreseeability regime) (including 

      eggshell skull) or


      Liability stems from everything that happened (directness test)

· The only difference between the 2 tests is that under directness, you are liable for more damages, since the liable damages will exceed those that are foreseeable.

· Intervening cause: D liable if foreseeable 

· Under neither test are you liable for an unforeseeable (superseding) cause.  

Cause -in-fact: Empirical determination of causal connection
Geistfeld: The “but-for” causation standard is not specific enough for the cause-in-fact analysis, nor is it clear, in comparison to the unreasonable risk standard.   

Problem analysis:

(1) What is the unreasonable risk that D has created?

(2) Remove only the unreasonable risk from the picture, but nothing else

(3) In this now altered world, would this injury still have occurred?

A. To prove the cause-in-fact, must define the negligence narrowly to show the specific omission/action that caused the injury.
New York Central R.R. v. Grimstead (life-preserver case). P didn’t show that the mere omission of the preserver caused the injury. Showed instead that ship didn’t have life preservers on board. This was not sufficient to prove cause-in-fact as there was no relationship between P’s choice of question and specific omission resulting in cause. Should have shown that ship didn’t have life preservers on railing--this was the untaken precaution.

· It’s easy to show the negligence (e.g. the golfer in Rinaldo should have yelled fore), but then the cause-in-fact is hard to prove because the specific omission that resulted in injury is not proved.

· Do we want to compensate for risk exposure or actual injuries? 

If suits are allowed in which D’s unreasonable conduct may have caused injury, compensating P for risk exposure. Later, when P is actually injured by D’s conduct, may not receive full compensation for injuries because others have received compensation for risk exposure.

B. Need only show probable cause: MLTN standard
a. Typical tort cases
Stimpson v. Wellington (heavy rig caused damage to pipes in P’s house-expert testimony established that great pressure was probable cause of damage)

· Approach slip and fall cases in same way as cause-in-fact analysis. Would injury still have occurred? Need MTLN for jury to find for P. 

b. Mass torts
Major  problem here is the fundamentally different approaches between scientific knowledge and causation in tort.

Richardson v. Richardson-Merrell (Benedictin mass tort liability; undetermined if cause of birth defects). MTLN could not be found.

a. Poor results of cause-and-effect and probability. 

If 4 babies w/ birth defects whose mothers used Benedictin, how to determine those manufacturer caused vs. those that are naturally occurring? If the manufacturer has to pay for all 4, rather than just the 1 he caused, this is not MTLN. However, he will never pay for the one he caused because 25% probability will never be enough to prove MLTN. Better arena is J&SL.

b. Another example of need to move away from “matching causation” to group justice. Full compensation may be overcompensation. 

c. Exception: Lost chance doctrine (not MLTN standard)
Herskovits v. Group Health Cooperative (hospital failed to diagnose cancer and proximately caused 14% reduction in P’s chances of survival over 5 years)

· Note that here it didn’t matter that the patient was terminally ill. It was important that negligence was framed as a reduction in chance of survival, rather than actual death.

· Interplay in cause-in-fact between Recharacterization of damages; Recharacterization of negligent conduct (easier to prove negligence caused injury such that any reduction in chance of survival will yield a legitimate form of damages, but a lesser recovery than saying D killed P and trying to obtain damages for whole life)

· Can only get damages once  

a. Must be a significant decrease in the chance of survival
Geistfeld: significant chance of survival going into prognosis and significant change in % probability (initial probability matters). Here there was a decrease in 36% (from 39% chance of survival over 5 years to 25%)

b. Compensation for Exposure to Risk

Move from compensable injury to compensable risk: “anticipatory enforcement.” 
Geistfeld: Compensating for increased risk of harm caused by negligence. 

a. The actual injury is the loss of the chance of survival (dissent). 

b. Substantial chance threshold.

c. Change from traditional doctrine, where only compensated P if MLTN (50% threshold)--compensated just 50% he killed because others would have died anyway. 

· Traditional view was not an effective deterrent, e.g. companies might exploit drugs that fall below 50% threshold. However, might overcompensate with Herskovits rule, which leads to overdeterrence.   

· Unfairness in traditional rule was due to repetitive cases (companies with substantial market share paying full damages every time)

c. Damages affected by posing negligence question correctly in cause-in-fact. 

P will only get damages for 5 years of lost life, rather than his whole life. Conversely, for the lost chance of one year, the probability of winning would be greater, but the damages would be less. Concurrance believed P should only get 14% of wages over 5 years, since MTLN D caused injury.  

d. Examples of Hergovits application:

i. 3-mile Island: difficulty in determining who is in class of P--potential cancer victims or actual victims? Where to draw the line?

ii. Asbestosis: precursor to cancer. Pre-existing injury allows recovery for probable future consequences.

iii. Ground water contamination with carcinogens: can obtain damages for medical expenses you incur due to need for medical monitoring. Being compensated for risk of future injury. It’s probable to get oneself checked out for cancer. 

· Note that very few courts explicitly compensate for risk exposure. Concerned with unlimited liability.

C. Nitroglycerin case is best example of cause-in-fact. The unreasonable risk is the risk of explosion. If the can falls on a little boy’s foot, causing injury, but not exploding, this is not the unreasonable risk. D’s negligence with the can is not the cause-of-the-injury.  

· Second example is the rat poison on the food shelf. 

D. Note cases
a. Father and son who drowned at hotel: hotel did not follow statute --had no lifeguard or sign warning of danger because of no lifeguard. Due to inability of P to establish proximate cause because of no evidence, judge shifted burden of causation onto D. 

b.  Cause in fact in products liability (P’s husband was killed in car crash; she claims seat belt was design defect. Couldn’t determine if seat belt was cause) 

c. Agent Orange: difficult to prove cause-in-fact of serious illnesses and birth defects.

d. Toxic torts: three levels of causation.

i. Substance: prove that the substance can cause the disease

ii. Source: D was the source of the substance

iii. Exposure: P exposed to the substance in a way that has caused the disease

E.g. Coal causes black lung; what about Agent Orange where there is no signature disease?

Proximate cause (herein of duty)

Have established cause-in-fact, but is it unfair to hold D liable? 

Directness test:

· Sometimes called hindsight theory

· In re Polemis: In unloading ship, D dropped plank into hold; plank struck a spark and ship destroyed. Fire was “direct result” of negligent act. 

· Can result in unlimited liability. 

Foreseeablity test:

· Only liable for results which are foreseeable. 

· Example: Wagon Mound: D’s ship spilled oil into bay, oil adhered to wharf and later, oil set afire via rag ignited by dock’s workmen who dropped molten metal onto the rag; dock burned. Court held that damage to dock was not foreseeable. 

· Unforeseeable plaintiff pronlem: Psalgraf v. LIRR. LIRR only owed duty to people running to board train--they were foreseeable plaintiffs. 

Ryan v. NY Central R.R. (is owner of first burning building liable to second owner for damages?)

Berry v. Borough of Sugar Notch (tree blew down on train running underneath and caused P’s injury)

Brower v. New York Central (extent of D’s liability at grade-crossing collision where all of P’s wagon contents stolen by thieves)

Wagner v. International Ry (was train co. liable for injuries of P who tried to rescue his cousin who was thrown overboard?)

Marshall v. Nugent (was truck who cut corner liable for injuries to P in car?)

Emotional Distress
Mitchell v. Rochester Railway (P suffered miscarriage from D’s horses almost running her over)

Dillon v. Legg (D’s car struck and killed P’s sister while she was crossing street)

Chapter 7: Affirmative Duties to Act

· D can be liable for a nonfeasance, or failure to act, when an affirmative duty of care is established. 

A. Duty to Rescue:

1. General rule: no duty to rescue in tort, subject to exception.

a. Trespass: no duty to a trespasser, even if D has created the risk. 


Rationale: P chose to expose himself to risk

Buch v. Amory (1897) (is mill liable for injuries to child caused by trespass?)

b. Good Samaritan Laws: 2 kinds

i. Designed to induce efforts to rescue by insulating the rescuer against liability for ordinary negligence (e.g. doctors)

ii. Imposed affirmative duty to rescue, with fines. 

    e.g. Vermont statute: probs are low penalty; selective enforcement.

Geistfeld: Better role for criminal law

c.  Philosophy: why affirmative duty?

i. Merits for: Utilitarian view (social contract); Human value (not fundamentally different than first says G)

ii. Against: Liberty of individual, difficulties in enforcement  

2. Exceptions that create a duty to rescue. 

a. Assumption of Duty to Act by acting
Once you begin to help someone:

(1) Aid must be reasonable
(note cases of DeShaney/K.H.: child abuse while in state custody

-state had a duty for safekeeping)

(2) If the rescue is discontinued, you must put them back in a situation with the same chances for survival as the original situation.   

b. Risk created due to D’s negligence
· Once you create the risk, you have a duty to rescue
(Note case of truck driver hitting drunk)

· Distinction between malfeasance (due care required) and nonfeasance (no tort duty of care) is difficult to draw when D has created danger yet failed to neutralize it. 
Montgomery v. National Convoy & Trucking Co. (1937): Truck drivers negligent by act of omission. Truck completely blocked road; on icy roads, P’s car slid into truck. D did not place warning sign at top of hill. Indication in Note 2 that strict liability would alter analysis; might cause change in level of care: would place warnings in order to reduce risk of having own property damaged and bolster AOR or contrib neg. defenses. 

Geistfeld: While D tried to argue for innocent risk creation, this argument makes no sense since the risk did result from their conduct. D still did fail to warn of truck’s presence, which was understood by court as a failure to rescue.    

Summary: Once you create a risk (innocent or not), legally responsible for person within     context of B<PL, unless there is a statute in effect.

B. Gratuitous Undertakings
· §90 is epitome of “Contorts.”

1. For tort liability: D must begin action/performance &  P must suffer actual injury from detrimental reliance 

Coggs v. Bernard: brandy casks: “mere promise isn’t sufficient.” No consideration in contracts regime.

a. Qualified Duty: once P relies on D for protection, if D removes the protection without exercising reasonable care to notify P, D is liable for breach of a qualified duty. 

Erie R.R. v. Stewart (1930) (holding that there was a positive duty to P because traveler relied on watchman’s maintenance; practice can’t be discontinued without exercising reasonable care to give warning of the discontinuance). Court here assuming no duty to have a watchman. Dissent: Believed duty extended to general public, not just those who relied to their detriment (similar to argument “negligence toward the world” advocated by P in Psalgraf). Implicit promise shouldn’t matter; overall duty should. 

Geistfeld: Note that you fail to recover if you are a stranger --no knowledge of custom, so no reliance. 

b. Defense to Qualified Duty: P was not a foreseeable victim, so no duty (Psalgraf)  

2. Liable for negligence in gratuitous undertaking.

Restatement §323: liable for harm resulting from gratuitous rendering of services if:

(1) failure to exercise reasonable care in performance increases risk of harm;

(2) harm is suffered because of other’s reliance on undertaking. 

This section is the analog to §90. 

Marsalis v. LaSalle (woman scratched by cat had to undergo painful rabies shots)

· Geistfeld: Note parallel here with Montgomery: if you create the risk, you are responsible if negligent.

a. Compare with contracts: §90.

Contracts: (1) Promise; (2) Reliance

Torts:        (1) Have to cause additional injury through your negligence; 


             (3) P need not be aware of promise

b.   Policy: comparison with gratuitous undertakings/duty to rescue


Nonfeasance: difficulty in establishing world where rescue is required



          Courts will be more lenient toward rescuers; they don’t want 

          to deter rescue, but negligent rescue


Misfeasance:  By establishing need for negligence, limit class of people 


          who have to pay.

3. Waterworks Cases
No common law tort duty against public utilities for failure to act (mere negligent omission) since no commission of wrong. No duty of care to third party. 

Moch Co. v. Rensselaer Water Co. (When P needed water pressure for fire hose to prevent warehouse from burning down, water company provided insufficient pressure to hydrant)

· Although third party beneficiary was primary purpose of contract, Cardozo refused to recognize P as third party. Then refused to impose on D a duty to act carefully since it had acted gratuitously. Decision rests in part on nonfeasance of waterworks company. 

· Real reason: question of who should pay: utility or victims? If utility was liable in tort, insurance premiums would skyrocket, as well as contract prices with city. Better to have first party fire insurance here, since it is cheaper to compensate injuries this way. Otherwise, consumer pays twice: once for insurance and once for increased water prices. One detriment: lack of deterrence (now water company can be negligent without fear of liability, but the city can deal with this in the contract)

· Court concerned about mass tort repercussions: massive liability

a. Applicability of §324A: Liability to third person for negligent performance of undertaking if: (a) failure to exercise due care increases risk of harm; (b) undertaking to perform a duty owed by the other to a third person; (c) harm is suffered because of reliance by other or third person upon the undertaking.



Risk: insufficient water pressure 



Geistfeld: similarity to risk creating scenarios above: if you create risk, you




     are negligent.

b. Examples of commissions of wrong:


Surgeon not sterilizing instruments


Car company not making proper inspections

· Has the wrongdoer launched a force or instrument of harm or stopped where  inaction is at most a refusal to become an instrument for good? 

 c. Note cases:

Note 1: Con Ed case. Note need for directness/foreseeability test. Intermediate  
  
    position of only making water company pay when claims are 
 
 
    underinsured or uninsured.   


   Note 4: Safety inspections and insurance companies. If insurers held liable for            
    injuries, separate from workman’s comp, insurers might not make safety    
    inspections. 

· Note major overlap between Geistfeld’s rationale in products liability and Moch case. Points: safety tax/consumer bears twice; injurer v. victim (also a theme in joint and several liability); breach of duty to foreseeable plaintiff; privity; mass tort repercussions; risk-creator takes loss. 

Special Relationships
Restatement §315 

No duty to control conduct of third person as to prevent him from causing physical harm to others unless: 

(1) Special relationship between actor and third person imposes duty on actor [therapist/mental patient]

(2) Special relationship between actor and other which gives the other a right to protection [landlord/tenant]

· Liability for nonfeasance limited to special relationships.

· Note case of disc jockey was not nonfeasance, but misfeasance, so §315 not applicable.

1. Landlord/tenant
Landlord has duty to tenants because only he can control common areas and has power to provide necessary protection. Not saying landlord is an insurer.

Kline v. 1500 Mass. Ave Apt. Corp
· Overall theory: since the ability of one party to provide for his own protection has been limited by his submission to the control of the other, a duty is imposed upon the one in power to use reasonable precautions to protect him from injury which can be reasonably anticipated.

a. Standard of care is one of reasonableness (not 1959 standard in Kline). 

b. What is role here for foreseeability; proximate cause?

MTLN intruder was someone outside building in Kline.

· Forseeable is defined by probable and predictable, rather than possible.

· Prior criminal activity need not be shown if its forseeable  

c. Micro Policy issue here of lower rent vs. higher safety, as well as difficulty in organizing tenants that creates flaws in bargaining process. In B<PL analysis, tenants pay for B through increased rent. 

d. Macro Policy issue of free market v. liability on poor people. If landlord is held liable, rents increase and poor move out to less safe cheaper housing. Eventually, poor may become homeless. The “regulated” apartments become too expensive. While law would be enacted to benefit a class of people, big picture effects are negative. 

· Policy arguments here show that protection of tenants is complicated. 

· Possible solution is to make safety more affordable; lower the standard of care just enough to keep the rent from increasing

e. Note cases:

Note 1: isn’t this a role for contract?

Note 2: Others held liable: colleges/students; common carriers/customers (in the context of bus drivers); condominiums/owners; NOT shopping malls/employees, even though mall had exclusive control of common area. 

Note 3: Case with contrib.neg of only 97% allowing 3% recovery.

2. Psychologist/patient
D fails to control risk; since he has duty due to special relationship, he is held liable. 

Tarasoff v. Regents of University of CA
a. Balancing Test to determine when therapist need to warn: must warn when specific individuals are threatened (here the breach of confidentiality makes less sense). Courts are split as to whether must warn public at large.

b. Therapist need not accurately predict behavior. Negligence standard. Must use a reasonable degree of skill when evaluating actions of patients.

c. Role of statutes: legislature had already addressed issue and policy was disclosure over breach of confidentiality.

· Note parallel here to negligence per se

· Theme here of FEEDBACK EFFECT (Moch, Tarasoff). Controlling risk by disclosure to potential victims affects relations with third parties. Less or more risky world? If patients no longer can trust therapist, frustrations may lead them to attack world at large, vs. warning world when risk may not occur and safety of potential injurer placed in jeopardy.    

Chapter 9: Products Liability
Keep in mind:

(1) Expansions in modern product liability have been rejected by the judiciary so that the new trend is to favor the defendants.

(2) Implied warranty of merchantability for products arose at common law in actual contracts of sale. Today, however, torts system is used to obtain products liability, rather than contract law. Rather than alter the distinct role of contract by loosening privity and technical limitations that can bar recovery, and concerning oneself with the “benefit of the bargain,” instead of compensating for injury, the tort system was changed. McCabe v. Liggett (1953) (defective design in Lucifer Lifetime coffee maker) (litigation under contract warranties had to defeat privity)

· UCC §2-318: Manufacturer cannot waive warranties (whether express or implied); warranties extend to all reasonable users, consumers or those injured by product. All foreseeable users  

· Henningsen v. Bloomfield (1960): Drastically reduced privity requirement in warranty cases. 

A. Evolution of products liability doctrine

1. Privity

General assumption that in order to maintain an action for negligence, P must show he contracted directly with D (privity). No 3rd party recovery.

Winterbottom v. Wright (England, 1842): Driver of mail coach injured when coach broke down from disrepair. Couldn’t sue Postmaster General (absolute bar to liability), so sued D, who had contracted with the post office to keep the coach in good condition. P couldn’t recover in tort or contract since he lacked privity. D’s original duty or repair arose out of contract; that duty only extended to post office (other contracting party).

a.
Limited foreseeability: privity used because it was difficult to foresee all injuries. Unlimited liability might bar company from entering into contract (similar to Moch (Waterworks case), but not as difficult as Moch to foresee injuries ).

b.
Historical development: exceptions to doctrine. Negligence suits permitted without privity where personal injury occurred from a “latent defect” or situation was “imminently dangerous to life or limb.”  

2. Negligence
MacPherson abolished the rule of Winterbottom in a case where a negligently made product caused personal injury.

MacPherson v. Buick Motor Co (1916) Buick sold a car to a retail dealer. Dealer sold it to plaintiff. Due to defective wheel spokes, car collapsed and injured P. Appeared that Buick could have discovered the defect by reasonable inspection. Q: Did D owe a duty of care to anyone besides immediate purchaser? Holding by Cardozo: Privity rejected when product reasonably certain to place life and limb in peril if negligently made. Negligence action may be brought without privity if following requirements are met:

(1) Knowledge by D of probable danger
(2) Knowledge by D of shared danger (persons other than buyer)

(3) Natural and ordinary use of product (to satisfy causation).

Repercussions of MacPherson:

a.  Duty to control risk exists when unreasonable risk created by D and foreseeable that injury could follow from risk.

b. Contractual duty extended to tort duty (e.g. manufacturer breach of implied warranty applies to eventual user) 

c. If privity, contract governs consumer rights, rather than torts (or P could take advantage of 1/2 price specials)

3. Strict Liability
· Greatly expands liability since almost all injuries caused by product

· Only works correctly for defective products, since proximate cause could otherwise interfere with appropriate application 

· At the time of Escola decision (strict liability for defective product), res ipsa used to argue products liability. Doctrine of res ipsa was misused, particularly when strict liability is a lot better for products liability. Pouncey (p. 781) is good example of use of res ipsa in product liability.

Escola v. Coke of Fresno (1944) Coke bottle exploded in hand of waitress. Traynor held: manufacturer incurs absolute liability when a defective product causes injury. Manufacturer strictly liable for negligence in producing product. Rationale not limited to defective products. 

Justifications for strict liability:

a. Activity-level effect/deterrence/loss minimization
Consumers have imperfect information; they are somewhat ignorant of risks and will still buy products in ignorance of risk. Only SL will deter manufacturers from producing products with high risks. Manufacturer in best position to minimize losses arising from use of its products. SL will

(i) lead to safer products (Decrease BL)

(ii) address problems of proof (res ipsa--P need no longer attempt to prove that D’s negligence MLTN caused injury)

b. Loss spreading  

Pass insurance costs along to customers, rather than letting the loss fall on a few unlucky people. Rationale applies to all products that cause injury, not just defective products. Only effective argument for loss spreading is insurance: if everyone had to have their own insurance for injuries caused by products, this would be regressive insurance (everyone pays same charge). 

(i). Rationale works for vaccinations where vaccine reduces risk prior to introduction of vaccine.

c. Corrective justice 

Loss should be placed on party who created risk, rather than sufferer

Problems with Strict Liability
a. Raises cost to consumers

· Geistfeld thinks SL does not always work efficiently. Because consumers pay for SL in the price of the product (injurer’s cost passed onto victim), if they have already have compensation for injuries through insurance, additional costs that tort system imposes results in a safety tax. Trade-off between too much liability, that results in excess costs, and not enough liability, which won’t create safer products. 

b. Limits individual freedom: can’t choose level of safety

B. Restatement §402A

· If product is defective, regardless of level of care you took, you pay

· Written to deal with construction defects: exploding coke bottles, nails in cakes. Here there is an obvious definition of defect, as opposed to an independent notion of defect, as in design defects. 

· Restatement did not comment on ability of injured bystanders to sue original manufacturer, but case law has since adopted this position. 

Restatement Summary: 

§402(a) Seller strictly liable for harm caused to ultimate consumer, user or property if  product sold in a defective condition unreasonably dangerous to the user, the consumer or his property. Irrespective of due care or any contractual relation.

Comment (f)

· Forced reliance by consumer on manufacturer due to modern marketing and intricacies of product safety. (origin in Greenman v. Yuba case, Justice Traynor)

· Injured consumers are powerless to protect themselves due to informational limitations. If no strict liability, price competition would cause manufacturers to make less safe products.  

Comment (g): Defective condition

Burden of proof that product was in defective condition at time it left seller is on the plaintiff.

Comment (i): Unreasonably dangerous

Rule applies only when defective condition of the product makes it unreasonably dangerous to the user or consumer. Product must be dangerous beyond consumer expectations. 

Comment (j): Warning

Warning must be given in order to prevent the product from being unreasonably dangerous. A product defective due to inadequate warning depends on notions of reasonableness of warning: negligence standard. Where warning is given, seller may assume it will be read and heeded.

Comment (k): Unavoidably unsafe products

Sellers of unavoidably dangerous products are not to be held to strict liability for unfortunate consequences attending their use. Negligence standard for medical supplies, e.g. vaccines, new/experimental drugs. 

Comment (m): Warranty

Rule is not governed by UCC, nor is it affected by limitations on the scope and content of warranties. 
Comment (n): Contributory negligence 

Contributory negligence of P is not a defense, when the negligence consists in a failure to discover the defect or guard against it. However, assumption of risk is a defense for defendant; if P discovers risk, is aware of danger, and proceeds unreasonably to make use of the product, P will be barred from recovery. 

(1) Scope of §402 (A)
a. Economic loss

Economic Loss Rule: prohibits tort recovery when a product damages itself. No personal injury or damage to any property other than itself.
Casa Clara Condo v. Charley Toppino (1993) (holding that when concrete supplied to homeowner contained excess salt that caused concrete to crack, homeowner cannot recover for purely economic losses from a concrete supplier under a negligence theory). P found tort remedy attractive because it permits recovery of greater damages than contracts and may avoid contract conditions. 

· Economic loss is best left for contract arena, since contracts can handle expansion of privity between supplier and contractor, and because P can argue for “benefit of the bargain:” expectation damages.

· If economic loss is excluded from torts:

aa. Will still have some safety incentive (deterrence).

Still can’t make defective product with impunity; will have tort damages for most cases that involve non-economic loss.

bb. Will avoid disparity in damages

Tort damages under a pure economic loss would be regressive, given the great disparity in damages to the different plaintiffs. (GM v. Mom & Pop shop)

cc. Need for foreseeability calculations

Unpredictability for manufacturers and insurers: pure economic loss is greatest unpredictability in torts.
· This is a boundary problem: how to apply for computer part vs whole computer, or machine within factory assembly line--where machine damages itself and then causes economic loss?

· Mere risk of future harm is not sufficient grounds on which to predicate tort claims (e.g. asbestos)   

(2) Proper Defendants under §402(A)

Retailers, not just pharmacists, should be kept out of strict products liability (subject to exception), since they cannot affect the safety of the product.

· Notion of if you can influence safety of product, you are liable

· Retailers do not obtain additional deterrence by imposition of strict liability; pharmacists have true strict liability--no idea of drug defects.

· Avoidance of retail liability when possible was subject of House/Senate bills last Spring

· Another Boundary Problem: products v. services

· Related topics: successor liability (p. 779); used and reconditioned products (p. 778).

Murphy v. E.R. Squibb & Sons, Inc. (1985)

(holding that a pharmacy is not strictly liable for sale of product with alleged defect--DES)

a. No strict liability if a service is provided, rather than a product sold. Distinction between service provider and seller is that P can contract with D for services for proper level of protection. 

b. Not in public interest to subject pharmacists to strict liability because the availability of prescription drugs at economic prices outweighs any possible advantage to consumer.

· Geistfeld notes that to hold pharmacists liable is not efficient, since the liability cost (insurance) is passed onto consumer. A pharmacy might not buy drugs from a new company, for fear that they cannot indemnify them: not “sufficiently solvent.” This could limit supply of new drugs to market.

C. Product Defects: Construction Defects
Definition: product deviates from manufacturing design specifications and performs inappropriately. 

1. Burden of Proof is on P to prove injury resulted from a product condition that was “unreasonably dangerous” and which existed at time product left manufacturer’s control.

2. Use of res ipsa to prove strict liability


Able to infer construction defect with res ipsa because product malfunctions


(a) MLTN injury wouldn’t happen without a construction defect.

(Change first part of inquiry from MLTN wouldn’t happen w/o negligence) 



(b) Exclusive control by D


(c) No plaintiff’s contribution

· §402(A) permits powerful application of strict liability rule because negligence of the defendant is immaterial to relief
· Restatement 3rd follows case law: P can recover in construction defect cases w/o specifying particular defect responsible for harm, as long as other causes of harm can be excluded. 

3. Examples

Pouncey v. Ford Motor Co. (1972) (holding that evidence presented to show that radiator fan blade which broke and injured/disfigured P was caused by metal defects was sufficient to infer manufacturer negligence) Unforeseeable risk causes injury. Lack of knowledge by consumer gives duty to Ford. 

· Indicates that an enormous amount of evidence is required to identify product’s defect and its casual connection to P’s harm. 

Recent cases: Planters Peanuts: Burden of proof on P, but P need not identify particular product defect. 

D. Product Defects: Design Defects
Design defects are not self-defining; product was manufactured deliberately in this way so that design specifications themselves are defective. Because an independent notion of design defect is needed, a B<PL analysis is required. P must show unreasonable risk. Still then, the defect is not open and obvious, so negligence should be used as the standard. 

Types of design defect cases:

(1) Structural defects (most durable design not required)  

(2) Absence of safety features (Micallef, Barker)

(3) Suitability for unusual purposes (foreseeable misuse, car cases) 

1. Consumer is aware of risk, but is allowed to recover because he is not aware of alternatives to control risk (B in B<PL is precaution that is available, e.g safeguard). P consenting only to reasonable risks, not unreasonable risks, such as an unsafe design. 

· An open and obvious defect does not mean you won’t be able to recover; depends on alternatives available to control risk. D will have to prove that P did not use reasonable care.

Micallef v. Miehle (1976): Printer chasing hickey gets hand crushed. Court held that manufacturer could not avoid liability for lack of protective railguards merely on the grounds that the danger of getting too close to the machine was obvious to the plaintiff and other pressmen.

2.  Design must be considered in reference to product and to “foreseeable use” of product. Standard is negligence: reasonableness.

Volkswagen of America v. Young (1974) (holding that where “intended use” of automobile was not only to provide transportation, but also reasonably safe transportation, manufacturer was liable for defect in design which the manufacturer could have reasonably foreseen would cause or enhance injuries on impact)

· Geistfeld noted that in determining whether vehicle is unreasonably unsafe in an accident, it can only be compared with other vehicles of similar type. e.g. Volkswagen van with engine in rear, convertibles.

3. Application of Negligence concept to design defects

Q: how to define unreasonably dangerous, as related to defective?


(a) Consumer Expectations Test (similar to CUSTOM)

A product is defective if it fails to perform as safely as an ordinary consumer would expect. At issue is safety of product when used in intended or reasonably foreseeable way.

(i) Consumer expectations is a floor. Because justification for negligence tort will rely on consumers underestimating risk and demanding insufficient safety, this is an unreliable test. B will be too low for P.

(ii) Test doesn’t question whether product should have been made/marketed at all. O’Brien v. Muskin (1983) (should pool have been made in first place since the liner was vinyl and not latex?) Disapproval voiced of decision for P since this is an activity level change (strict liability) and B<PL does not apply.

(iii) Although consumer expectations test may not provide enough safety, often used in practice because of difficulty in applying RUT (juries can’t decide B<PL very easily). E.g. Linegar v. Armour of America (bulletproof vest)

(iv) Rejected in Mexicali Rose (chicken bone in enchilada). Since D only strictly liable for foreign contaminant and only negligent for natural contaminant, this is more of a construction defect. 

· Geistfeld calls this a defensible alternative in an imperfect world

· Note that we also rely on custom in medical malpractice area for some of the same reasons: problem with jury evaluation of medical standard and severe consequences of mistake


(b) Risk-Utility Test (DOMINANT)
Jury weighs factors (B<PL) to determine reasonableness of manufacturer’s conduct in placing the product on the market. (Barker v. Lull Engineering, 1978 -- Shifted burden of proof to defendant).

Factors: gravity of danger, relative need for product, likelihood of injury, availability of affordable and safer alternative design. . .( keep in mind that need to be aware of risks that arise from redesign).

(i) Claim that this test results in greater safety. 

(ii)  Difficult to apply. Juries are second-guessing manufacturers. Can juries make better decisions on average than manufacturers?

(iii) Tremendous repercussions of mistake
 An entire product line can now be defective due to a “design” flaw. This is an enormous cost; unpredictability can cause manufacturers to leave business or increase prices by a substantial amount. 

(iv) Virtually impossible today to establish that a given product is defective, no matter how it is designed. Strict products liability is not applied. Instead must show safer design given product type. Don’t use RUT to decide if product should be on market (e.g. total cost/total benefit--1st prong). 

· Is a great test in principle, but in practice, problems of application to jury and consequences of mistake cause custom to be used.

(c) Reality
There is still a role for consumer expectations test, since market forces are the basis for determining if a product should be on the market at all. Consumer deciding if the benefits of a convertible outweigh the costs. Default is that consumers have enough information to purchase products. If consumer choice is limited by applying RUT at 1st prong, certain types of products (convertibles) will not be available; repercussions are too great since the chances of mistake are quite severe. Risk utility test is then used by courts to show safer design given product type (assess product B<PL). 

4. Other applications

(a) Product modification: Is a product alteration made after a manufacturer has shipped the goods a superseding cause sufficient to relieve manufacturer of tort liability for design defects? Courts have held that manufacturer cannot escape liability for foreseeable misuse or abnormal use if the actual use proximate to the injury was foreseeable. Look for:

 (i) objectively foreseeable

(ii) proximate cause

(b) P’s foreseeable misuse
Ability to recover under products liability criticized as creating “moral hazard” by increasing probability that accident will occur. Also creates an implicit transfer of wealth from careful to careless drivers.

(c) State of the art
Question of whether manufacturers should be liable for defect at time of sale or time of trial? Concern that if state of art frozen at time of sale, no incentive to make products safer. However, this is really unfair.  

Now--negligence standard used. Whatever technology is feasible at time of accident governs liability.

(d) Subsequent improvements
Evidence of subsequent design changes can not be admitted to prove either negligence or strict liability. Fear that manufacturers will be less likely to take subsequent remedial measures.

(f) Guns and marketing of dangerous, nondefective products
Assume §402(A) applies only to products, not activities. Role of legislature to mandate that manufacturers act as insurers against damages produced by dangerous products. However, liability  for “Saturday Night Specials” (useful for criminals) has happened. 

E. Duty to Warn
Logic: product must be unreasonably dangerous. Something that is unreasonably dangerous is not foreseeable to the consumer. Let the consumer know of the risk, risk becomes foreseeable. Therefore, product is no longer unreasonably dangerous.

· Looseness of duty to warn standard is vulnerability of §402(A). Lax standard leads to problems.

(1) General rule: Manufacturer has duty to warn ultimate consumer, unless significant third party intermediary. Exception: vaccines, where parents consent to risk (most significant class of exception cases)

· P bears burden of showing that risk in question was known, or should have been known to the relevant manufacturing community.

(2) Major difference from doctrine of informed consent 

Doctrine of Informed Consent
Similar duty relationship (manufacturer-patient/doctor-patient)

a. Doctor informs you of material risks involved in procedure/medication (doctor-patient) that might change patient’s mind.

b. Doctor can use discretion (otherwise waste time, energy, and possibly deter patient from appropriate procedure/medication)

However, under DC doctrine, must show causal connection between ability to disclose and injury. “Lack of information caused my injury.” Causal connection not needed in duty to warn. 

Under Duty to Warn: 

P enforces warning for all consumers by showing product defective (regardless if P is in a class that wouldn’t have changed her mind)  

a. Show that some people would have chosen not to take drug

b. Show P was injured by risk in question

c. P recovers

IRREBUTABLE PRESUMPTION OF CAUSATION 

(partially due to choices available/there are other options)

(3) Prescription Drugs

MacDonald v. Ortho Pharmaceutical (1985) (holding that manufacturer of oral contraceptives should have warned consumer explicitly of risk of stroke)

a. General rule: the more information the better because it might matter to somebody. Duty to warn of all risks

b. Rule Repercussions: While the courts think “the more the better” is the best argument, there are downsides:

(i) While doctor tailors advice to limit information overload, if the manufacturer blankets the customer, the customer won’t make the decision on the right basis due to overload. Information costs inherent in court’s interpretation of duty to warn.  

(ii) Additional information might deter consumer since they may think particular effect is worse than death. (e.g. blood clot causing stroke and brain damage, but not death)

(iii) Tremendous scope of liability, particularly to ridiculous claims. Any warning might not be effective enough.

Summary of Consequences of liability:
1. Lose products w/ large benefits because manufacturer can’t afford insurance

2. Raising costs of products on market

3. No deterrence/not paying for safer products

4. Consumers have less knowledge of risk and need a filter for relevant information.

 c. Must assume people will read warning
d. P need not show causation

e. Other examples

· Pharmacists--not subject to duty to warn/not qualified to make judgment. 

· Grey area of when a warning should be given (beer, mineral oil examples). Does circumstances of case call for a duty to warn at all?

· Theory that even good warnings should not respected when cheap design alternatives are available to protect product users.  

(4) Prescription Drugs: Negligence standard
Brown v. Superior Court (Abbott Labs)(1988) (holding that negligence standard , rather than strict liability, should govern manufacturers of prescription drugs, as long as drug was properly prepared and accompanied by warnings of dangerous propensities that could be reasonably scientifically knowable). Concern about public interest and availability of drugs, as well as innovation. 

· Still have duty to prepare drugs properly under negligence standard. 

· Still subject to duty to warn if product is “unavoidably dangerous” and not a “unavoidably unsafe product.” (Comment k). Some courts have accepted a RUT for prescription drugs.

· Concern with unavoidably dangerous products: warnings for asbestos (depends on state of knowledge), hepatitis (negligence standard for blood transfusions), DES (no pre-conception torts/causation problem), AIDS (negligence standard) 

(5) Reforming Mass Torts
How to fix problem caused by vaccine liability without crashing tort system.

Recall that 15 deaths caused by polio per year, prior to introduction of vaccine. Now, 10 deaths per year, but presumption that vaccine caused it.  Since all 10 now sue manufacturer, manufacturer of vaccine pays for costs of 10 deaths while actually reduced deaths by 5. This cost may outweigh benefit to manufacturers of saving 5 people since either costs are raised or they will go out of business.

Geistfeld says to not rely on individualized justice and matching injury without manufacturer (one-to-one manner) to make manufacturer pay. Can avoid concept of individualized justice and increase efficiency by adopting following test. Tort system does not currently work this way, but is going away from concept of individualized justice--matching.

· TEST: Product must reduce risk (the risk of the same harm you were 

          causing)

· If so, group plaintiffs (reverse of Sindell, where D were grouped, but similar justification: “market as a whole injured me”) and apply group justice. No overall injury caused by vaccine. Avoid causation problem, manufacturer doesn’t pay.   

(6) Warnings: State/Federal Law
a. Presumption against Federal Law. If State law exists, Federal law does not preempt, unless explicitly instructed by Congress.

· Cigarettes: Congressional statute preempts duty to warn and any tort claims, otherwise mass tort liability
b. Federal law that mandates certain minimum standards of labeling will preempt a state law tort claim.

c. Argument against preemption:

(i) Can meet any federal labeling standard, yet must also meet state law labeling standards too, or subject to state tort liability.

(ii) Court in King v. Dupont rejects this argument. Through its rejection, court is saying that tort law is only about compensation.

F. Plaintiff’s Conduct

1. No Defense for D

· failure to discover danger

· independent negligence, if manufacturing defect was a proximate cause

2. Defense to strict liability for D

· Assumption of risk

a. Open and obvious danger test

b. P must appreciate the risk

c. P must have known of an alternative

d. P chose the riskier product because it was cheaper (bullet proof vest case).

· Abnormal use or misuse (depends on foreseeability--cannot be reasonably foreseeable). “Duty” approach to misuse problem; burden of proof probably falls on P. 

3. Comparative negligence statutes

Loss should be assessed equally, in proportion to fault (Li principle). In comparative fault regime, P’s recovery under strict liability reduced to the extent that his lack of reasonable care caused the injury. (Note here that design defects are really a negligence standard)

Daly v. General Motors Corp (1978) (holding that P’s failure to use reasonable care to prevent injury in a car crash (was drunk, did not use seatbelt, door not locked) reduces recovery when car door defective due to door latch)

(a) Separate defense of assumption of risk is abolished in strict liability actions. Defense will only reduce, not bar, plaintiff’s claim.

(b) Application of comparative fault principles will not reduce a manufacturer’s incentive to produce safe products, since there is no way a manufacturer can predict, in a particular case, that a potential plaintiff will be contributorily negligent.

(c) Jurors are capable of determining fair apportionment of liability.  

G. Restatement Third
Retraction on §402(A). States different defects and different liability for each. 

(1) Construction (manufacturing) defects: Strict liability unless natural contaminant (chicken bone in enchilada), then just negligence standard.

(2) Design defects: Negligence

Foreseeable risks of harm posed by the product could have been reduced by the adoption of a reasonable alternative design by the seller (risk-utility test). 

(3) Warning defect: negligence

Product defective because of inadequate instructions or warnings when foreseeable risks of harm posed by the product could have been reduced by provision of reasonable instructions or warnings by seller, and omission of the warnings rendered the product not reasonably safe.

· Whatever rules apportion damages between P and D in other cases should carry over to product liability actions (e.g. comparative negligence). All forms of P’s failure to conform to standard of care should be presented to trier of fact.

· Contractual limitations/disclaimers do not bar or reduce otherwise valid products liability claims.

· Mere fact that a risk presented by a product design is open and obvious and thus satisfies expectations does not prevent a finding that design is defective. 

· Prescription Drugs: Negligence standard for prescription drugs explicitly included. Also provides for liability for narrow class of design defect cases for prescription drugs where the foreseeable risks of harm caused by the drug greatly exceeds the benefits (application of RUT).

· Restricts liability of retail sellers of drugs and medical devices to cases of manufacturing defects or failing to exercise reasonable care in preparing/labelling/instructing/warning about drug.

· Duty to warn:  P bears burden.  

Chapter 16: Misrepresentation

A. Fraud (intentional tort)


1. Must satisfy 5 elements: 



a. misrepresentation (puffing doesn’t count) 



b. scienter (reckless counts, but honest mistakes don’t--depends on basis)



c. intent: to misrepresent a material element (objective standard) 



d. justifiable reliance (causation)




reasonable person in P’s shoes



e. economic loss (if actual injury, put other another intentional tort)

2. Disclosure

Buyer under no obligation to reveal knowledge based on general market conditions (publicly available); also depends on custom of the trade (e..g. termites). However, cannot actively conceal defect. Plain concealment is not fraud. 

B. Negligent Misrepresentation


1. Must have privity (or could lead to unlimited liability, like Moch)


2. P must be a member of a class who is foreseeable

� Offensive battery is discussed underneath physical harms, although it really belongs within emotional and dignitary harms.


� The law of large numbers applies to the coke bottle phenomenon. It is a statistical probability that increasing the number of acts increases the probability that an act will occur. 


� See also “Consent,” under Defenses to Intentional Torts (much more detailed)  
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