INTENTIONAL TORTS

CHAPTER 1

I.  ASSAULT :   Harm to a person

     A. Act:  Volitional, external movement by defendant (no unconscious or 
reflex action)


- Words alone usually insufficient

     B. Intent:  Requires intent to inflict harm or cause fear
   C. Apprehension:  Reasonable fear of an imminent harmful contact

II. BATTERY :   Harmful or offensive contact, or invasion of personal space

     A. Intent:  If act is unlawful, intending to do act is unlawful (Vosburg v. 
Putney).  If you intend harmful or wrongful contact, you're liable for 
all the consequences, even if you don't anticipate them [like S.L.]


- Children can be liable for intentional torts

        -  Transferred intent: harm to 3rd party, court imposes fiction that 
   
   you intended to harm the actual victim.


- Trespass - as long as I intend to be on that land (whether or not 
  
   I think it's mine), I am responsible for any damage I do, because if  
   it were my land, I'd pay for the loss anyway.

III. DEFENSES 

     A. CONSENT:  Dignitary right to be free from invasion of your body, so 
without consent, there is a battery.


- 3 questions: 1. Is there any consent? (surgical operations)




    2. Does it cover the contact in question? (football game)




    3. Is it effective according to the law? (boxing match) 


1. Surgical Operations:  if no consent, doctor is liable for battery


    a. Informed Consent - not just general, blanket consent.  [Where 
  
        there is no consent at all, there is battery; when consent is not 
  
        "informed", you can have negligence.]


    b. Emergency Rule - in an emergency, court imposes "implied 

consent": what a reasonable person would consent to, if there is 

a risk of delay - DOCTOR'S PRIVILEGE


    c. Substituting Consent - when a person is unable, there has to be 

"clear and convincing evidence" that a person would have 

chosen one way or another - witness must have close 


relationship to victim (i.e., parent)


  2. Athletic Injuries: consent to participation in violent sports like 
     
      football is not a blanket consent to all acts and injuries.  Acts 
   
      beyond the nature and purpose of the sport are usually done 
   
      without consent.


  3. Effective Consent:  Public policy concerns don't allow members of 
      a class of persons protected by the law to consent away such 
   
      protection


      - illegal boxing matches: promoter held liable, to put a cost on the 

activity, and to protect boxers. Law intended to protect boxers, 

so under that statute, consent wasn't an effective defense.

     B. NON-CONSENTUAL DEFENSES:  If defendant's actions are valuable to 
society, we don't want to impose a penalty on that activity.


1. Insanity:  If no clear intent, no battery; insane person cannot act, 
  
    since act is volitional.  Yet public policy holds insane people liable 
    for their torts, because they can form the requisite intent:



a. Intent to cause contact important, not reasons you intend



b. People in charge of crazy people should be more responsible



c. Innocent victim should not have to bear the damages



d. Burden of determining mental capacity in civil cases


2. Self-Defense:  You have an interest in your safety, so there is the 
 
   privilege of self-defense (because compensation after the fact 
  
   does not protect your safety interests)


     a. Reasonable force - in cases where a reasonable person would 

believe there is imminent danger, you can use reasonable force 

to protect yourself - the amount needed to protect yourself, 

nothing more.


     b. If 3rd party is injured:  actor not liable if he was being 
 

reasonable, because self defense should not be discouraged. 


     c. Same arguments and limitations extend to defense of others.


3. Defense of Property:  Property interests much lower than personal 
    safety, so the right to protect by force shifts a little.


     a. To protect your property, you can use reasonable force if:



- you first give a warning - moliter manus imposuit



- if warning is given, and trespass continues to happen, he 

  could be seen to have consented to the use of force.


     b. Extent to which force can be used depends on community 

values of property interests.


     c. Spring guns



- primary purpose: deterrence, not injury



- need notice



- okay if privileged to use force if you're there



- dangerous in the case of police, firemen, etc. on property


 4. Recapture of Chattels:  Right to preserve the status quo justifies 
  
     use of force to keep possession, not to take possession away from 
     someone else.


     a. There are dangers in self-help, so if you have possession, you 

can use reasonable force to protect it; but if you don't, resort to 

the courts.



- Unless you are in "hot pursuit"


     b. implies:  warning, and that force is not excessive


     c. need: 1) possession, 2) purely wrongful conversion or no legal 
 
         claim, 3) reasonable force, 4) hot pursuit


     d. public order and public peace greater concern than private 
  
         right or occasional hardship


  5. Necessity:  Society give the privilege to trespass on another's 
  
      property when it is necessary to prevent harm to person or 
  
      property.


      a.  But if you cause damage to the other's property, you are liable 
          for it.



- this force you to weigh if it's worth damaging other's 


  property to save yours.


      b. Law of General Average Contribution: in an emergency, treats 

cargo as if everyone owns the total, as incentive to minimize 

economic loss.

STRICT LIABILITY v. NEGLIGENCE 


CHAPTER 2

I.  In cases where there is no fault:  CORRECTIVE  JUSTICE

       - Under negligence, the victim bears the loss. 

       - Under strict liability, the actor bears the loss.

II.  Strict Liability:  Non-natural uses of land

     A. Fletcher v. Rylands:  A landowner is strictly liable when he brings 
onto his land an unnatural, artificial device that causes something to 
escape from the land and harms another's person or chattels.

     B. American treatment of Rylands: 


1. Civilization depends on artificial control of the land


2. "Natural" not defined by use of nature, but by community 
 
 
    practices of the land.  (Reservoirs in Texas)



- If there is common practice by the community, the risk 
  
   
  of loss is reciprocal, and strict liability would serve no  
 
  
  purpose as payments would cancel each other out.

     C. Effect on behavior:  Cost/Benefit Analysis


1. Powell v. Fall:  If you use a dangerous machine, you should pay for 
    any damage that results.


    a. If the machine is profitable, you can pay for injuries from your 
       gains.  But if you don't make enough to cover losses, it is too 
  
       high a risk and should be suppressed.


    b. Forces you to ask:  Are the benefits greater than the risk to the 
       public?

III. Negligence: when strict liability shouldn't apply, negligence determined

      by foreseeability of damage (want the other party to act as you would)

      1. Stone v. Bolton: Cricket beneficial activity. Balls escaping grounds 
was not foreseeable, even though it had happened before.  Merely 
determined possibility, there needs to be greater degree of risk to 
justify the use of greater care.


      2. Forces the question, What kind of care should a reasonable man 
take?

IV. Strict Liability v. Negligence:  When deciding between strict liability      
and negligence, consider whether people should consider 
undertaking the activity at all (S.L.), or rather if they should just be 
careful with that activity (neg.)

NEGLIGENCE

CHAPTER 3

I.   Prima Facie Case



A.  Duty of care


B.  Breach of that duty


C.  Breach caused the harm in question


D.  Damages

II.  The Reasonable Person


A. Standard of Care that must be exercised is that which the average 
    reasonable person of ordinary prudence would follow under the 
  
    same or similar circumstances.  


B. External and objective standard.  Even if you use your best 
 
 
    judgment, you may not be morally culpable, but you may be 
 
    legally at fault because your acts fall below the standard of care a 
    reasonable person would make.  [But there are exceptions]



- this is like being held strictly liable for amount my actions 
 
           cannot live up to reasonable person standard.


C. Physical infirmities:  Social policy:  We don't want to discourage 
  
   certain person's activity in society, so we don't impose objective 
  
   reasonable "normal" person standard on them.



1. Blind held to their own standard; we don't want to hold them 

   strictly liable for their blindness.



2. Old people discouraged from driving, so held to standard as 

   defendants; but not from being passengers, so not held to 

   standard as plaintiffs in cases of contributory negligence.



3. Minors are judged by what is expected of people of like age, 

   intelligence, and experience.




- In cases of "adult activity" like driving, children often 


  held to adult reasonable care standard.


D. Beginners and experts



1. Beginners are held to same standard as competent person, to 

   force them to weigh the risks of engaging in the activity in 

   situations where he may be a danger to himself or others. 

   (like S.L. for inexperience)



2. Experts are usually held to higher standard of care because it 
   
   costs them less to achieve the ordinary standard.  Forces 

   them to expend maximum resources.


E. Mental Capacity:  Difficult to determine, so held to same standard 
  
   as person with ordinary intelligence.



1. Insane person held to same standard of reasonable care as 

   sane person, except where malice or intent is necessary for 

   cause of action.



2. There is no negligence if a person is inflicted with sudden, 

   unforeseeable delusion

III.  Calculus of Risk:  As circumstances change, the "reasonableness" of an 

       activity may change.

A.  Hand Formula:  B = P L


B - Burden (cost of prevention)



P - Probability of accident



L - degree of Loss


    - When  B < P * L ,  you're negligent for accident


    - When  B > P * L ,  you're not



1. Assumes actors are risk-neutral



2. P has to show B < P L at the margin



3. efficiency is achieved




a. negligence without contributory negligence




b. strict liability with contributory negligence; so P won't 


    go over the line because they'll be hit with liability



4. better to use a little more care than less; nobody can do B< P 

    L exactly; so a little more care may protect you from huge 

    liability



5. neg. encourages over-activity, because you only pay when 

    you're at fault; S.L. forces you to keep activity level down 

    because you realize the more you act (or produce) the more 

    accidents will happen



6. in cases of imperfect information S.L. puts liability on person 

    who can best figure it out


B.  Strict Liability also applicable to Hand formula; protecting myself 
     from costs forces me to use same standard of reasonable care 


     (B = P L), and therefore protects others from accidents.


C.  But negligence still depends on causation; whether B would have 
  
     prevented the accident in question.

IV. Custom:  What is usually done may be evidence of what ought to be

      done, but what ought to be done is fixed by a standard of reasonable 

      care, whether it is usually complied with or not.


A.  Business custom already assumes B=PL determinations



- but this assumes efficient markets, and lets industries 


  regulate themselves through "common practices"


B.  So courts step in to correct inefficiencies by allocating more 
  
     resources for safety precautions, by forcing a standard of care 
 
     that is not its custom.



- wages: W + P L -> forces employer to increase safety or pay 

   higher wages; if employees have equal bargaining power


C.  Exception - Doctors


1. They rely on reputation, so they are already motivated 

   enough to take due care; no need to make them "efficient" in 
            the economic sense.  Outside regulation may result in 


   "defensive medicine" which is inefficient use of resources.



2. Industry regulates itself, it is judged by its custom, not by 

   what laymen may think should be done.



3. When they are not held to "common practice" (like 


    disclosure), it imposes no great burden on them (only over-

    disclosing); then patients still have to prove causation from 

    lack of disclosure



4. Duty to disclose all relevant (material?) risks




- unless it forces patient not to choose beneficial 



   operation




- no informed consent = neg.; no consent = battery

V.   Criminal Statutes:  Can give a legislative expression of standard of 

      reasonable care, even without civil remedy provision; if not criminally 

      liable can still be liable in tort


A. Statute establishes negligence per se when: PROTECTIVE



1. It is intended to protect a class of people from injury



2. Plaintiff was a member of that class



3. Injury was of the type the statute protected against 


   (Causation: breach caused injury in question; even when 

   "public safety" statute, causation may still be a problem)


B.  Otherwise, just evidence of negligence (although both produce 
  
     similar results):  ADMINISTRATIVE



1. Licenses protect against unskilled doctors.  But when doctor 

    or driver is unlicensed, plaintiff must still show this caused 

    her injury.



2. Lack of license may be evidence of incompetent doctor or 

    driver, because if they were competent they would get a 

    license.



3. But this is conclusatory, not prima facie, evidence (statute 

    protects the public from unskilled doctors, not unlicensed 

    ones) -> would make unlicensed an insurer


C. Policy: eliminates uncertainty of "reasonable care" standard, by 
  
    using legislative standard



1. So statute after the fact or one not passed is evidence of neg.



2. Dram statutes -> bartenders

VI.  Judge and Jury:  Judge finds law; jury finds fact


A.  If a reasonable jury can only decide the case one way, there is no 
     reason for it to go to the jury.


B.  Jury instructions ideally should be specific, but due to the 

  
     uniqueness of every fact pattern, the jury receives general 
   
  
     instructions, so they end up finding a combination of both fact 
  
     and law.

VII. Proof of Negligence:  Plaintiff must show preponderance of the 

       evidence - 51%, and has burden of proof


A. Res Ipsa Loquitur - sets up circumstantial evidence that a jury 
  
    could decide that the defendant, more likely than not, was 
 
  
    negligent - establishes a permissible inference, or a presumption 
  
    of negligence, or at least shifts the burden of proof.  


    
1. To create an inference of negligence from circumstantial 

    evidence, plaintiff needs to show 3 elements:



   (i). Accident is the kind that would not ordinarily occur 


without someone's negligence.




- more likely than not, > 50% of those types of accidents 


  are due to negligence [Prob(injury/neg.) > 




  Prob(injury/due care)]



   (ii). The cause of harm was under exclusive control of the 

         defendant.




- constructive possession over instrumentality; non-

           delegatable duty (public safety)




- new owners must inspect, because now in control



    (iii). Plaintiff in no way caused the accident or voluntarily 


  brought about the harm (no contributory negligence).





- can use custom to determine this



2. Res Ipsa does not apply when plaintiff has direct evidence of 

    negligence



3. Res Ipsa shifts burden of proof from plaintiff to defendant, 

    who is often the only party to have actual first-hand 

    

    knowledge of the accident



4. Multiple Defendants:  no one has exclusive control over the 

    situation.




a. Often used to break the "conspiracy of silence" of the 


    group, where NOT ALL ARE NEGLIGENT




b. But there must be a contractual relationship between 


    the defendants, you can't hold someone liable for the 


    actions of another with whom they had no relationship.




c. Because of exclusive control, you need all defendants in 


    court

PLAINTIFF'S CONDUCT

CHAPTER 4

I.   Contributory Negligence:  Plaintiff's conduct a "substantial factor" in  

     contributing to the harm that he suffered, and therefore he is totally 

     barred from recovery.


[courts made it explicit, even though it doesn't give incentive to 
protect your own safety, because they were making factual causation 
determination anyway]


A. Plaintiff must use reasonable care



1. reasonable care for his own safety rather than safety of 

    others - you don't have to assume others will be negligent




- no duty to protect property from neg. of another



2. plaintiff is assumed to have used reasonable care, if there's 

    no evidence otherwise (like he's dead)



3. burden is on defendant to prove cont. neg. caused P's injury


B. Justifications for complete bar:



1. If plaintiff had used reasonable care, accident wouldn't have 

    happened



2. Plaintiff cannot be allowed to benefit from defendant's 

    negligence by "casting himself" on the dangerous condition




a. But people don't need an economic incentive to protect 


    their own safety.




b. With B< PL, all defendant has to show is that he took all 


    cost-justified precautions, so he doesn't need the 


    defense of contributory negligence.





- defendant can always escape liability by using 



   reasonable care, so don't need another inquiry



3. Coase's theorem - comparison of P's and D's relative costs to 

    prevent the accident, where P's are cheaper, he is cont. neg.


C.   D(neg.) + P(neg) = accident


      D(neg) + P(r.c.) = no accident


      D(r.c.) + P(neg) = no accident


      D(r.c.) + P(r.c.) = no accident



1. if P had used reasonable care, there would be no accident



2. but when D uses reasonable care, there also would be no 

    accident, so when both are neg., why only blame P, by 

    barring his recovery?


D. Limitations on Contributory Negligence



1. Causation: P's lack of due care must have created the 


    particular risk from which he was injured (i.e. failure to 

    heed warning about one thing, injured from another)



2. Not a defense to intentional [or reckless] torts



3. Violation of statute: 




a. If intended to protect class of people, cont. neg. usually 


   no defense (child labor laws)




b. If intended to establish standard of care, cont. neg. is a 


    defense, because purpose of statute affecting D's 


    behavior not frustrated



4. Common law -> you can do what you want with your 


    property


E. Seatbelt defense: wearing a seatbelt would not prevent the 
  
  
    accident, just help mitigate damages; unfair because plaintiff 
   
    would bear the entire burden of accident; unjustified burden on 
 
    courts when it won't have deterrent effect.


F. Avoidable consequences:  plaintiff barred from recovery for the 
  
   damages that could have been avoided - damages, not liability, 
  
   doctrine; difficult to determine.

II.  Last Clear Chance:  doctrine used to get around the unfairness of the 

      victim bearing all the costs (in contributory negligence)


A. Sequence of events: the party who had the last opportunity to 
  
    avoid the accident, notwithstanding the negligence of the other 
  
    party, is solely responsible for it


    D neg. -> P contributory neg. -> D last clear chance = D liable



- used especially where plaintiff was (a)helpless [and D knew 

   or should have known of the condition] or (b)inattentive [and 

   D actually knew of P's condition]

III. Assumption of Risk:  Plaintiff voluntarily encounters a known danger 

      and thereby expressly or impliedly consents to take the risk; 

      defendant relieved of liability



A. Depends on choice: assumption of risk involves a voluntary choice; 
    the choice must be real and not one that could infringe on your 
  
    legal rights (i.e., not being able to leave your house because of 
  
    neighbor's dog; by leaving you don't assume the risk, no 
  
  
    reasonable alternative)



- analogous to workplace injuries


B. Injury must be from a risk of which you were actually aware.  



1. You can be cont. neg. for not discovering risk of which 


   reasonable person would have been aware - objective 


   standard



2. But to assume the risk, you must be aware of the particular 

    danger involved - subjective standard



- analogous to amusement parks


C. PRIMARY v. SECONDARY:



1. Primary - plaintiff's conduct not negligent




a. NO DUTY - P's assumption of risk relieves D from duty 


    of care by consenting to the activity




b. P consents before participating in the activity




c. not objective standard, because "implied consent" is 


    subjective determination




d. usually socially beneficial activities, enjoyment from 


    activity is like hazard pay



2. Secondary - plaintiff unreasonable in assuming the risk




a. CONTRIBUTORY NEGLIGENCE - D owes P a duty of care, 


   and breaches it, but P voluntarily assumes the risk




b. P consents after D acts




c. costs of engaging in activity outweighs the benefits, 


   also subjective standard

IV.  Comparative Negligence - liability is based on fault, so the amount of 

       fault should determine the extent of liability (equitable   

       proportionment of damages)


[juries were doing it anyway, by reducing the amount of damages 
when the plaintiff was partially at fault]


A. Pure comparative fault v. 50% rule:



1. pure: plaintiff can collect even if he was more negligent than 

   the defendant, he receives a percentage in proportion to D's 

   fault



2. 50% rule: plaintiff can collect only if his negligence was less 

   than that of the defendant.


B. Does not apply with strict liability



1. In comp. neg. we compare fault; S.L. has nothing to do with 

    fault, so there we can't compare P's fault to D's liability, like 

    apples and oranges



2. But with comparative fault your conduct creates a risk, so 

   does having a reservoir on your land; so you can compare 

   risks in both's behavior.


C. Comparative fault is a doctrine to prevent unfairness of all-or-
  
    nothing liabilities, so previous doctrines whose purposes were to 
  
    get around the all-or-nothing unfairness are now absorbed.



1. Last clear chance is absorbed; would only result in windfall 

    to plaintiff




- but is helpful to determine causation, and therefore 


   could still be valid



2. In Li v. Yellow Cab Co., CA court claimed secondary 


    assumption of risk was analogous to last clear chance, and 

    therefore should also be absorbed.  But with primary, where 

    there is no breach of duty by the defendant, it still acts as a 

    complete bar and therefore is not absorbed.



3. Distinctions between primary and secondary




a. only duty/no duty




b. in fact primary and l.c.c. are more analogous, because 


   both involve no duty to protect others, and one party 


   can take advantage of the other's negligence




c. so when we absorb secondary into comparative fault, 


   we are not compensating for injury; all we are doing is 


   compensating plaintiff for the defendant's prior 



   unreasonable risk creation, by allowing P to partially 


   recover





- because breach of duty occurred prior to consent




d. primary: no info problems; you consented because you 

             wanted to, so you are totally barred




    secondary: you shouldn't have consented, but there 


    may be info problems, so not totally barred

V.  Joint and Several Liability:  Joint tortfeasors either act in concert or act 

     independently but cause a single indivisible injury to the plaintiff. 

     Joint tortfeasors are jointly and severally liable for the damage they

     cause


A. If not all defendants are in court, plaintiff can collect from one the 
    entire amount, no matter what his relative fault.  [Even in 
   
     
    cases where non-defendants (like P's parents) were partially at 
 
    fault]


B.  The single D is treated as the group of tortfeasors, and it is up to 
  
    him to collect from the others



1. This transfers the risk of insolvency from the injured 


    plaintiff to the defendant



2. While unfair (under comparative fault) because one 


    defendant is faced to pay more than his share of fault 


    (making him insurer), it is fair in that the wrongdoer bears 

    the risk of insolvency



3. Comparative fault gives neg. P something he wouldn't have 

    gotten under traditional defenses, so maybe insolvent D 

    should be divided by all parties, including P




- don't want to make P pay, but don't want to make D 


   insurer, either


C. Contribution: defendant who gets stuck with the liability can sue 
  
    the others to get reimbursed for their share of liability.  



1. common law recognized no such right for tortfeasors



2. how liability is divided up depends on jurisdiction




a. comparative fault usually requires indemnity based on 


   portion of fault




b. other jurisdictions may still use pro rata (equal share) 


   standard, no matter what relative fault



3. problem results when P settles with one D for less than his 

    level of fault




a. when settling D drops out, his amount of liability 


    should be taken out




b. but we don't want to discourage settling

CAUSATION

CHAPTER 5

I. Causation: Relationship between defendant's conduct and plaintiff's harm

A. Cause in fact v. Proximate cause



1. If D did not cause injury in fact, he is not liable.  But even if 

    he did cause the injury in fact, he is not liable unless he was 

    the proximate cause of the injury



2. Cause in fact is a question of fact for the jury.  Proximate 

    cause is a question of law, not concerning facts; and it 


    involves considerations of policy - it comes into 



    consideration only after cause in fact is established.



3. Plaintiff has burden of proof as to both

II.  Cause in Fact:  Did defendant's conduct cause the injury in question?


A. "But for" Rule:  If the injury to the plaintiff would not have 
  
  
     happened "but for" the act or omission of the defendant, such 
   
     conduct is the cause in fact of the injury.



- example: Driver A's omission to give turn signal is not a cause 

  of an accident when driver B was not looking and wouldn't 

  have seen it anyway.  Driver A is negligent, but not signaling 
   
  was not the cause of the accident in fact.


B.  Cause in fact stems from the way you define the defendant's 
  
     negligence.  If you define it narrowly, though harder to prove 
  
     neg., easier to prove cause in fact.  The broader you define 
  
  
     negligence, the tougher it is to prove cause in fact.


C.  Probable Cause: Requires "more likely than not" standard; need to 
     prove that D's negligence was at least 51% (preponderance of 
  
     evidence) likely the cause of the injury in question



1. Drug cases - only way to prove causation: out of x people 

   who took the drug, there were x number of injuries; % 

   

   determination.  Rarely is it 51%, so "more likely than not" 

   standard problematic (expert testimony)



2. Testimony of other victims often irrelevant - just because 

    there is a correlation doesn't mean there's causation.



3. When P dies, burden of proof shifts to defendant to prove he 

    was not negligent


D. Lost chance of survival (Herskovits) -> prevents D from getting off 
    the hook when P has a less than 50% chance of survival



1. 51% relieves doctors from liability in all cases where patient 

    has a less than 50% chance of survival




- 49%, you get nothing -> undercompensated




- 51%, you get 100% -> overcompensated





- evens out?



2. If you define negligence as: D caused 14% loss of chance of 

    survival, 100% likely.  Total breach = 14%; total cause = 100%



3. So reduced chance of survival is actionable; P doesn't have to 

    prove a probability of survival with correct diagnosis



4. Compensation for the risk of injury; like compensation for 

    prior risk -> secondary assumption of risk.



5. But how do you compensate, for value of loss of 5 years of 

    life, or lost chances: 14% of 5 years



6. Compensation for future risk is problematic


E. Acts of God - defendant is not liable for damages that would have 
    happened even if he had not been negligent, like "Acts of God", for 
    which no one is responsible


F. Concurrent causes - strict application of "but for" fails if each cause 
   by itself would not have been sufficient, and also when each cause 
   by itself would have been sufficient to bring about the result 
  
   (because then D's can use each other to get off)



- in such cases, each is held individually responsible if it is a 

  "substantial factor" in bringing about the harm


G. Alternative liability - two individual actors create indivisible 
  
    accident (Summers v. Tice, hunting accident)



1. Need to link defendants together to satisfy "more likely than 
             not" standard.  But no contractual relationship, so link in that  
             both created the risk that caused plaintiff's injury




a. Shifts uncertainty to the defendants, like Ybarra





- unlike Ybarra, where only one D was negligent, 



  here both are negligent, but only one caused the 



  injury in question




b. Plaintiff was injured by the risk created by the 



    defendants


H. Enterprise Liability: where the actual tortfeasor is unknown, the 
   
    burden of proof could be shifted to all the actors in an industry (or 
    enterprise) that controlled the risk, if P shows one must have 
  
    caused the injury.  (Concert of Action)


I. Market Share Liability - (Sindell rule) Defendants are grouped 
  
   together, not in "concert of action", but rather because of the 
  
  
   similarity in their risk creation



1. Defendants are only liable for their market share; if only 75% 

    of market is in court, P can only recover 75% of total 


    compensation



2. Market share a substitution for portion of risk creation. If 

    your product is twice as dangerous, but you only have 10% 

    of the market share, you should be liable for 20% (total risk 

    created)

III. Proximate Cause:  Used to determine the extent of the defendant's 

      liability after actual cause in fact is determined.


A.  Direct consequences:  when there is no intervening force between 
     the defendant's negligent act and the harm to the plaintiff


B.  Foreseeability, 2 views



1. D's act will be considered the proximate cause only if under 

    the circumstances when he acted, the consequences were 

    reasonably foreseeable



2. When injury was a direct result from D's act, foreseeability is 

    important only in determining whether there is negligence; 

    if the injury follows in an unbroken sequence of events, the 

    defendant will be liable for the consequences regardless of 

    the remoteness of the injury.


C. Limits on remoteness: Policy demands a limit be placed on liability, 
    so courts limit proximate cause to immediate (non-remote) 

  
    consequences. (i.e., the "one house" rule in spreading fires, 
  
  
    example of courts "drawing a line")


D. Violation of a Statute: statute does not establish negligence per se, 
    P has to prove that the risk that the statute was protecting against 
    was the cause of the injury; statute must be designed to protect 
  
    against injury suffered



1. Risk theory - recovery is only possible for harms "within the 

    risk" created by D's negligence




- Cause in fact test: isolate the unreasonable risk, pull it 

  
   out, and see if the accident would have happened 


   anyway




a. hypo: can of nitroglycerine falls on foot, doesn't 



    explode, but causes injury.





- take out risk of explosion, (assume it's a can of 



   water), and D cannot be held liable -> no cause in 



   fact




b. defendant is negligent because he created an 



   unreasonable risk of harm, so he is only liable for the 


   risk that made his conduct unreasonable





- isolate the risk that created the injury


E. Intervening v. Superseding forces: 



1. Intervening forces are foreseeable as part of the risk 


    created, so they help define D's duty up front



2. Superseding forces are not foreseeable, and cause the 


    accident



3. A third party's actions may be either - if they're foreseeable, 

    D is liable for the injury that result




- infants and incompetents don't break the chain


F. Rescue - danger invites rescue, it is a natural response.  So it is 
  
   foreseeable that when you cause an injury (to yourself or others), 
   
   there will be an attempt to rescue, the consequences of which you 
   are liable



1. Rescue of rescuers foreseeable



2. Don't need a real danger, apparent danger which would 

    cause a reasonable person to act is sufficient



3. Doesn't have to be an immediate rescue; rescuer doesn't have 

    to be acting on impulse


G. Direct consequences test: (only in cases of direct, unforeseen 
 
    causes) - Polemis 



1. You are strictly liable for any direct consequence of your 

    negligence. 



2. take the world as you find it, whatever its preexisting 


    conditions




- "Eggshell Skull" rule: you take the plaintiff as you find 


    him, and are liable for any injuries you cause, whether 


    or not you expected them -> does not affect behavior, 


    is not foreseeable



3. Foreseeability has to do with determining negligence, not 

    proximate cause -> foreseeability to determine neg., 


    directness to determine damages


H. Duty owed only to foreseeable plaintiffs (Palsgraf)



1. Defendant owes a duty of care only to those persons to 

    whom the average reasonable person would have foreseen a 

    risk of harm under the circumstances; not a question of 

    proximate cause




- [R.R. is common carrier, owes "highest degree of care"]



2. Plaintiff must be in the foreseeable class of persons, [injury 

   must be of the general sort risked.]


3. Broad definition of risk (i.e., "physical injury"), easier to show 

   breach of duty up front


I. Placing plaintiff in a position of peril: defendant is liable until the 
  
   situation has returned to normal, and not for coincidences that put 
   the plaintiff at the time and place of another injury


J. Foreseeability Test: first there has to be a duty to prevent a 
  
  
   foreseeable risk to a foreseeable plaintiff, then you are only liable 
   for damage that is of the general sort that was risked by D's 

  
   conduct -> foreseeable injury



- better for affecting behavior, corrective justice


K. With proximate cause, D will try to throw in lots of details; P will 
   
    try to limit details to limit superseding causes

AFFIRMATIVE DUTIES

CHAPTER 6

I. Affirmative duties:  As in intentional torts, the act of the defendant must 
be the external manifestation of his will, i.e., volitional movement, in 
order to support a cause of action based on negligence.  However, 
liability in negligence can also be based on the failure or omission of 
the defendant to act if he is under an affirmative duty to act.


- Generally, there is no legal obligation to come to the aid of others.

II. Duty to Rescue:


A. Misfeasance v. Nonfeasance



1. Misfeasance = acting negligently, always liable for it



2. Nonfeasance = failing to act, common law: never liable




- don't want to impose on person's liberty


B. Legislative imposed duty to rescue -> reciprocality is a strong 
  
    argument for duty to rescue



1. Impose a small fine so people will only act when it is a 

   "minor inconvenience" to them; best attempt to draw a line 

    between when you want people to act or not.




- have to draw a line somewhere, don't want to punish 


   the rich for not giving to charities



2. Restitution: gives an incentive, not a punishment, to rescue




- but this would create a class of would-be rescuers; 


  meddlers looking for compensation clogging up the 


  courts


C. If you create the risk, whether or not you were negligent in doing 
    so, you are out of the realm of nonfeasance, because you did 
  
    something by creating the risk, and therefore you have the duty to 
    control that risk; if not, you are liable for a misfeasance


D. "Good Samaritan" doctrine: Even if you are under no duty 

   
    to take affirmative action in the first instance, if you 


   
    undertake assistance and are thereafter negligent in what 

   
    you do or don't do, you can be liable. 2 interpretations:



1. Restatement: Once you undertake a rescue, you can back out 

    only if you don't leave that person worse off than before




- does not punish for undertaking a good, incentive



2. Once you undertake a rescue, you have assumed a duty, and 

    you can't back out at all




- imposing a duty to rescue when you can, but acts as a 


  disincentive to rescue



3. Crack in the "no duty" doctrine: you have an affirmative duty 

    not to hinder a person giving aid to a third party

II. Duties of Owners and Occupiers:  3 categories of plaintiffs that define 

    the defendant's duties: invitee, licensee, and trespasser


A. Trespassing Adults: Enter the land at their own risk; therefore the 
    owner is not liable for injuries to trespassers, even if caused by 
   
    the owner's lack of reasonable care



1. In some jurisdictions, if a trespasser is known (generally) or 

    foreseeable, or has been tolerated by the owner, the 


    trespasser rises to the level of licensee

    

2. Dangerous condition abutting a public way imposes a duty; 

    no trespasser


B. Trespassing children: Children are liable for their intentional torts, 
    but in trespass cases the children may not understand property 
  
    rights or realize the consequences of their acts. To get around this 
    unfairness, courts have used exceptions:



1. "Willful and wanton" misconduct by the owner make him 

    liable for injured trespassers, though this rule often doesn't 

    fit the situations in question



2. Attractive Nuisance: If you put something on your land that 

    could be attractive to children, you have a duty to protect 

    their safety if they do trespass.  This brings D's actions into 

    the realm of misfeasance.  (Good Humor man) Limits:




a. attractive nuisance has to in fact cause the injury




b. must be an artificial condition, children should know 


    the dangers of natural conditions




c. owner knows or has reason to know (recklessness)




d. burden is slight as compared to benefits B < P L


C. Invitees: owner has duty of reasonable care, includes duty to 
  
    inspect for dangers



1. old rule -> owner gets a benefit from your presence.



2. new rule -> owner is holding out his property for the 


    public to enter, there is an "implied representation" 


    that it will be safe (esp. with businesses)


D. Licensees: Social guests have consent of owner; don't impose a 
  
    higher standard with regards to them than a member of your 
  
    family.  If you know of a danger you must warn about it or make 
    it safe; if you do not know, and could not know even if you used 
  
    reasonable care, you have no duty to do anything more.



1. Police and firemen are licensees, because they may be on 

    your property at time when you can't protect their safety



1. Rowland v. Christian, throws out classifications, uses general 

    principles of negligence to determine the owner's duty




a. treating trespassers same as others problematic




b. you don't want to impose a duty to fence off you land, 


   since this imposes a social cost (i.e., not being able to 
  
    
     
   cut through a field) that is not justified

III. Gratuitous undertakings: certain relationships, due to their nature,

      impose liability on a defendant to act (or not to act)


A. Volunteers: mix of contract and torts law;  one person's trust (i.e., 
    with his goods) is consideration for careful management



- once the volunteer had undertaken the activity, he has a duty 

  to take care, or else -> misfeasance


B. Reliance on a Volunteer: if you establish a custom of due care, and 
   people rely on that custom, that imposes a duty.



- if P relies on your voluntary good deed, and is injured 


  because of it, you are liable


C. Restatement on gratuitous undertakings § 323:


   
- If you undertake an activity, and then perform it negligently, 

   you are liable if:




a. you increase the risk of harm, OR



b. there is reliance on your undertaking



- When you are harmed by a promise -> §90 of Contracts



  When you are harmed by negligence -> §323 of Torts (does 

   not require reliance)


D. Duty to 3rd Party (§324): Impact of 3rd party recovery on the 
  
    original contract starts chain of consequences that is unfavorable



- even if recovery can be allowed under tort analysis, maybe 

  better settled by insurance (Cardozo)

IV. Special Relationships:  A third party is not liable for the actions of a 

     tortfeasor, unless the 3rd party has a special relationship with the

     tortfeasor or the victim - CONTROL implicates liability


A. Landlord/Tenant: Landlord has a duty to protect the safety of his 
    tenants from foreseeable dangers (including acts of 3rd parties)



1. Bargaining position is favorable to landlord, so consent by 

   tenant is inefficient, because cannot adequately bargain for 

   safety



2. people will pay for the amount of safety they want, but 

    there should be a minimum standard




- don't want to go too far; when you hit the landlord, he's 


  going to pass it on to tenants



3. [Kline - landlord originally had higher safety precautions; P 

    may have relied on them, and if it was cost effective then, it 

    must be now]



4. but loss spreading not enough of an argument for liability



5. No "one-free-assault" rule for landlords

V. Psychotherapists: Courts put safety concerns above doctor-patient 

    privilege


A. Psychotherapist has a duty to warn all persons foreseeably 
  
  
    endangered by his patient, with respect to the risks that make his 
    conduct dangerous



- duty to warn one person stronger than a general threat to the 

  public, where the warning has little effect on behavior 

  

  (information costs), and a general warning to the public 

  amounts to many breaches of the doctor-patient privilege that 

  may not be worth it (so limit duty to warning police)


B. Psychotherapists cannot confine patients, so they have to bring in 
    a third party (police), which also breaches patient's confidentiality, 
    but is worth it if person is dangerous



- Giving a gun back, however, is misfeasance and not 


   nonfeasance

TRADITIONAL STRICT LIABILITY

CHAPTER 7

I. Strict Liability v. Negligence: threshold questions:



1) Can strict liability affect behavior in a way negligence can't?



2) Is this an activity I want to control in this way?


 - Strict Liability forces consideration whether or not to undertake 
    
    the activity up front (esp. in cases where total cost > total benefit).  
    Once the activity is undertaken, there is no difference in standard 
    of reasonable care (B<PL)

II. Trespass and Conversion: Once you violate the owner's strict right of 

    possession, you are liable for any consequences, regardless of intent.


A. Trespass -> protects possession interest, with damages, you get 
  
    value of the loss of use of the property or chattel (goods back + 
  
    damages)


B. Conversion -> protects ownership interest; in damages, you recover 
    the value of the property lost. (what the goods were worth)


C. Battery is trespass to person, once I intentionally make contact 
  
    (like intentionally being on the land), I am liable for all the 
  
  
    consequences


D. Trespass is interference with your land(has to cause damage), [or 
  
    else no unjust enrichment]

III. Animals: you are strictly liable for keeping vicious animals


A. If animal is not "wild", but just a pet, if you know he has 
  
  
    dangerous propensities, you are strictly liable anyway [unless the 
   
    plaintiff was trespassing or committing a tort]



1. "One bite" rule: dog gets one free bite before you are liable 

    because only then do you know of the danger.  Statutes have 

    been enacted against this common law rule



2. Forces you to consider whether or not to keep a pit bull at all 

    (neg. doesn't do this)



3. Natural use (community practice) a consideration: in Burma 

    everyone has elephants, so there are reciprocal risks; in the 

    U.S., you would be strictly liable for keeping an elephant



4. Assumption of the risk is a defense if, for example, you leave 

    food out for bears


B. Zoos: will have vicious animals no matter what, so strict liability 
  
   will have no effect on undertaking the activity; and negligence is 
  
   applied, with a high degree of care required



1. negligence will force you to take due care with them; but so 

   will strict liability, plus with S.L. you might consider whether 

   or not to put zoo in populated area, etc. -> long-term 



   considerations



2. If animal escapes without any fault of zoo . . .




- under S.L. -> zoo pays




- with neg. -> victim pays



3. So liable for neg. inside the zoo; S.L. for animals that escape


C. Liable for trespassing livestock



- fence in, fence out: depends on locale, benefit to society; 

   courts don't usually impose

IV. Ultrahazardous Activity:  Ultrahazardous activities are those abnormal 

      to the area, which necessarily involve a risk to persons, land, or 

      chattels which cannot be eliminated by the use of utmost care


- Posner: "By imposing strict liability, we give the actor incentive, 
  
   missing under negligence, to experiment with methods of   
  
  
   preventing accidents that involve not greater exertions of care, 
 
   assumed to be futile, but instead relocating, changing, or reducing 
 
   the activity giving rise to the accident"



- S.L. encourages safety R & D


A. Restatement (Second) of torts § 520:



1. Uses strict liability when we can't say it was negligent just to 
             get into the activity in the first place; § 520 has no use when 
             engaging in the activity was negligence per se [-> activity 

    must have some social benefit?] 



2. Can't hold Government strictly liable; we assume gov't is 

    reasonable



2. Considerations:




a. high degree of risk




b. likelihood of great harm




c. can't eliminate risk with reasonable care




d. not a matter of common usage





- if common, not going to affect behavior, just going 



  to set up compensation system




e. inappropriateness of place where it is carried on




f. value to community is outweighed by its dangerous 


   attributes



   - summed up as activities which the actor should weigh its 

     benefits before undertaking



3. Limited to only those injuries that arise from the risk 


    created, not for every possible harm that may result




- not liable for thin-skinned ("egg shell") plaintiffs


B. Restatement § 520 A: strict liability on airplanes for ground 
   
  
    damage



1. forces airplanes to pick less populated routes



2. negligence would be difficult to determine


C. Query of § 520: How will holding the defendant strictly liable 
  
   affect his behavior?



1. If the risk can be controlled with reasonable care, use 


    negligence



2. If we want to force him to take a long-term view as to safety 

    measures, use strict liability (encourages R & D)



3. Just because evidence is destroyed, no justification for §520 

   (res ipsa)


D. Causation: With strict liability, we should restrict liability to the 
  
    results we are protecting against, activities that we want to deter



1. limited to "realm of anticipation" -> reasonably foreseeable



2. Degrees of causation:




a. causation not as strict for intentional torts, because 

 
   behavior is more morally culpable; it more dramatically 

 
   strays from social norms. 




b. negligence is less culpable, so less likely to find 



   liability; so consequences don't have to be foreseeable, 


   just a direct result 




c. strict liability is the least culpable, no fault required, so 


   we limit consequences to those that are foreseeable 


E. Plaintiff's conduct: 



1. Contributory Negligence not a defense to strict liability, so 

   actor must include costs of all accidents in his cost/benefit 

   determinations



2. Assumption of Risk (plaintiff consents) is a total bar to 

   recovery, because we only want to control D's imposition of 

   risk uncommon in the community



3. Plaintiff's extra-sensitive activity (of his land): exposes D to 

   liability for a greater risk than he created; so liability is 

   limited to what was foreseeable (no "eggshell skull")

PRODUCTS LIABILITY

CHAPTER 8

I. Development


A. Privity Requirement:  Courts used to require privity of contract 
  
    between the plaintiff and the defendant as a pre-condition to a 
  
    finding of liability.  Unless the injured plaintiff was the buyer, no 
    recovery could be had, either in tort or in contract.


B. MacPherson v. Buick Motor Co., Defendant created an unreasonable 
    risk of harm to foreseeable parties, and plaintiff was injured by 
  
    the risk -> sounds like standard torts problem



1. chain of contracts involved in car manufacturing make 

    privity requirement unreasonable, so imposed a rule of 

    negligence on the manufacturer, even though there was no 

    privity between the parties



2. reasoning behind privity requirement was that the parties 

    can protect themselves through contract.  With mass 
  
 

    manufacturers, this is not the case.



3. Consumers should demand safety of the product through 

    contract, but this was not happening, so court mandated a 

    new contract term -> that product is safe



4. Tort rule imposed an extra cost on manufacturers, who 

    passed it along to consumers; so consumers were paying for  

    a "safety guarantee" through higher prices



5. Today MacPherson is still the rule: you can sue manufacturer 

    for negligence if § 402A doesn't apply



6. Limited not by privity, but by foreseeability


C. Strict Liability in tort - Escola v. Coca-Cola Bottling Co., court 
  
  
    applies res ipsa, which is like strict liability, because defendant 
   
    never gets off the hook; so concurrence says let's call it what it is 
  
    -> strict liability



1. Loss minimization: Theory is that strict liability will lead to 

    safer products.  But actors use B<PL in both S.L. and neg., so 

    it's not going to affect behavior with regards to reasonable 

    care



2. Difference is in unavoidable accidents: with S.L., 



    manufacturer pays; with neg., consumer pays -> CORRECTIVE 

    JUSTICE



3. But compensation alone not enough to justify tort rules; strict 

    liability regulates market behavior




a. When all manufacturers are liable for all accidents that 


    result from its products, safer products will have lower 


    insurance costs, so safer products will have lower 


    overall prices, so consumers will automatically choose 


    the safest products




b. With negligence, consumers can buy the level of safety 


    they want, but they are not well informed; so they end 

 
    up buying the cheapest product, which usually is least 


    safe




c. Producers have information to control safety through 


   their control of manufacturing, won't use it unless liable



4. Loss spreading: all consumers pay insurance costs through 

    prices, so S.L. spreads loss better than one person bearing 

    the loss




- but this assumes consumers don't have insurance, and 


   getting money through insurance is cheaper (95¢ on the 


   dollar in-pocket) than going through the court system 


   -> in efficient method of compensation


D. Strict Liability in warranty - If product doesn't perform as it's 
  
    supposed to, manufacturer is strictly liable.



1. "implied warranty" -> consumer is third party beneficiary of 

    contract between manufacturer and distributor



2. Contract recovery is problematic:




a. Privity problems




b. Too many technical restrictions (statute of limitations, 


    etc.)




c. Damages are limited to expectation damages



3. To apply contract law to recover, it would have to be 


    modified too much; tort (S.L.) is better

II. The Restatement (Second) of Torts §402A:  Consumers are powerless in 

     contract transactions; so manufacturers are liable in tort, because 

     consumers rely on their representation that the product is safe


A. Ambiguities: 



1. "unreasonably dangerous" defects (comment i)-> sounds like 

     negligence (but goes to product, not manufacturer)




- in fact, design defects are judged by negligence 



   standards



2. Warnings (comment j):  inadequate warnings also imply 

    negligence standards



3. Bystander recovery - although not the beneficiary of any 

    warranty, he can claim he was hurt by a process that was in 

    no way his making; he can't be accused of misusing the 

    product, or knowing its dangers




- stems from doctrine of ultrahazardous activities



4. Dealer liability: (comment f)




a. imposes a duty to be responsible for products sold; 


    may be the only D available; can protect himself 



    through contract with manufacturer




b. but often on equal footing with consumer; sells many 


    products, can't know the risks of all of them



5. Successor liability -> if one company takes over another, they 

    should assume liability for the other's products, because 

    contractual relationship with consumer doesn't change




a. but when it does not add any safety benefit, just 


    compensation




b. so only in cases that it would result in safer products



6. Used products: no connection with manufacturer; not strictly 

    liable, unless you recondition the product, because that is 

    only case where tort can control behavior



7. Services (like pharmacist) -> not strictly liable, no control




a. but maybe they should have more control




b. S.L. would result in higher drug prices


B. Tort or Contract?



1. Warranty is sufficient in cases where parties can adequately 

    protect themselves (i.e., two commercial parties, pure 


    economic loss)




a. Not the case of a purchaser not having the power to 


    protect himself, and getting taken advantage of




b. not disparity in size of parties determinative; 



    informational disparity is what is protected against in 


    tort



2. Arguments against contract recovery aren't applicable in 

    cases of economic loss



3. With contract, you can buy the level of protection you want, 

    so the inequity of the "one size fits all" tort remedy is not 

    there



4. Once you impose tort liability on manufacturers, they can't 

    limit their liability through contract (warranty)



5. Economic loss is unlimited liability; you can determine # of 

    consumers, but cannot possibly foresee amount of total loss



6. Damages can be mitigated (for example, you can get another 

    ship)



7. If product subjects people to danger, however, should be 

    handled through tort; but courts don't want to speculate on 

    what might have happened

III. Product Defects


A. Construction Defects: defect in the way product was made, 
  
  
    manufacturer didn't intend the result.  Easy to figure out defect; 
  
    situations that 402A was made for



1. If defect is not determinable -> modified res ipsa




a. more likely than not occurred, not due to negligence, 


    but just by manufacturing defect




b. exclusive control -> happened at the plant (defective 


    when it left manufacturer's hands)




c. no contributory negligence; P had no part in accident



2. foreign v. natural substances (food preparers)




a. foreign substances come from outside, strict liability 


    forces food preparers to keep such substances out




b. natural substances can be controlled with due care, so 


    are governed with negligence




c. "reasonable expectations" create a duty, because 



    plaintiff relies on the preparer, and doesn't go looking 


    for defects.  Or creates a duty by B<PL, where B is 


    consumer expectation




d. 402A -> consumer cannot inspect (powerless); no 


    matter if you use reasonable care, there will still be 


    defects, so like imposing strict liability




e. when "defect" cannot be pinpointed, we use negligence 


    instead of strict liability, even though preparer "didn't 


    intend it"



3. Producer is strictly liable for unreasonably dangerous 


    defects; so plaintiff must show 1) there was a defect, and 2) 

    it was "unreasonably dangerous" -> i.e., it fell below 


    consumer expectations




a. But "unreasonably dangerous" language is superfluous, 


    because consumers don't expect defects.  The language 

             therefore doesn't add anything, and it could mislead a 


    jury




b. So with a construction defect, all plaintiff needs to 


    show is:





(i) there was a defect, and





(ii) plaintiff was injured by it 


B. Design Defects:  product came out just as manufacturer intended, 
  
    so product is defective because design itself caused unreasonable 
    risk of harm; "unreasonable" defined by B<PL, so if defined by 
  
    negligence standards, should use rule of negligence


      • strictly liable for defects, defects defined by negligence, so 

you're strictly liable for negligence



1. Liability limited to intended use, which includes foreseeable 

   ways in which it's going to be misused -> manufacturer must 

   include this in his cost/benefit analysis




a. when liability is limited by intended use, gives the 


    manufacturer an idea as to what risks should be 


    controlled




b. but this is implicit transfer of wealth from careful to 


    careless people; subsidizing idiots



2. Obvious design defects: there is no informational problem for 

    the consumer, so there is no basis for imposing liability




- but there must be cost effective alternatives available 


   (that the plaintiff knows about), so he can control the 


   risk



3. Consumer expectations: knowledge of the risk is not enough, 

    plaintiff also needs knowledge of alternatives to preclude 

    liability



4. Defining design defects: Barker test 2-part test




a. If it falls below consumer expectations (developed 


    from implied warranty) -> liability floor




b. when benefits fall below the risk of injury (B<PL)



5. Difficult for P to prove design defects, so courts shift burden 

    of proof onto defendant to prove it wasn't defective (Barker)




a. results in more lawsuits, because it's easy to allege 


    defective design




b. equivocal; if jury makes a mistake, it's costly, because 


    defendant will change his whole product line




c. so many jurisdictions don't allow juries to make 



    cost/benefit analysis





- juries can only decide negligence on consumer 



  expectations [4(a), supra], so we don't get the extra 



  measure of safety [4(b)], but that's okay if we're 



  not making mistakes against manufacturers



6. Industry standards: defined by "state-of-the-art"




a. Defined at time of the trial; might not have been 



   feasible to manufacturer at the time of production





- so doesn't affect behavior -> pure compensation





- like holding manufacturer strictly liable, which is 



   what products liability is called, so courts often 



   impose dumb rules like this




b. Can also be used as a defense for manufacturers



7. Statutory regulations: set minimum, not optimal standards




- if you regulate an industry, you usually end up working 


   in that industry, so standards are never too strict



8. "Abnormally Dangerous" products (like guns) -> you assumed 

    the risk



9. Evidence: if manufacturer makes changes after injury, is not 

    admissible as evidence of negligence




a. don't want to discourage making safety improvements 


    while lawsuit is pending




b. but they would probably make it anyway


C. Duty to Warn:  product needs to be "unavoidably dangerous" 
  
   (402A comment k), so defect not in product itself, but in deficient 
   
    warning of product's dangers [assumes warning will be read and 
  
    heeded]



1. Prescription Drug Rule: manufacturer must give warnings to 

    doctor, or other "learned intermediary", who then passes on 

    warnings to patients.  Warning to doctor is sufficient, 


    because patients rely on his advice, rather than written 

    warnings, anyway




a. No strict liability for duty to warn for prescription 


    drugs (Brown rule) when D doesn't know or shouldn't 


    know of risks, because difficult to determine design 


    defects, and jury trials would have inconsistent results





- but this is the case for all design defects, so we're 



   giving prescription drugs preferential treatment 



   (because of social utility?) (keeping cost down?)




b. If warning to doctor is inadequate, injured patient can 


    sue manufacturer for negligence




c. Mass vaccinations: no doctor involved, duty to warn is 


    on manufacturer; same as the pill, patient makes 


    independent choice, doesn't rely as heavily on doctor

2. Foreseeability: duty to warn for general types of injury that 

    are foreseeable (i.e., flammability of perfume)



3. Obvious warnings: no duty to warn for dangers that are part 

    of "common knowledge"



4. Remoteness: when risk of danger is so small, warning 


    wouldn't affect behavior anyway, so there's no duty



5. Form of Warning: cannot mute the risk (through fine print, 

    etc.), must adequately express the danger



6. Information Costs (defense): you want to get across as much 

    information as you can; but the more warning you put on a 

    product, the less effective they are (space on label is a scarce 

    resource)




- most courts don't see this defense, think it's just the 


   financial cost of putting more words on a label



7. Causation: plaintiff must show if he had adequate warning, 

    he wouldn't have taken the drug




a. most courts assume causation when warning is 



    defective -> irrebutable presumption of causation





- justified by "private attorney general" reasoning




b. unlike informed consent, which rarely goes to jury, 


    because all you have is word of doctor and no 



    presumption of causation. 





- here, you have written warning by manufacturer 



  and presumption of causation, so almost always 



  goes to the jury




c. fear of liability is so great, manufacturers are reluctant 


    to put socially beneficial products on the market




d. courts only weigh individual costs with individual 


    benefits; don't take into account positive social 



    benefits, like that if I am vaccinated, I don't get 



    smallpox, and also I don't spread smallpox to others



8. In duty to warn cases, plaintiff almost always wins, so there 

    needs to be a limit on liability (i.e., information costs)



9. Duty to warn what he (doctor) knows




- what if unavoidable, and warning is given; do you 


   assume the risk even if you had no choice?


E. Defenses: limit liability -> CAUSATION



1. Traditional Tort -> "more likely than not" standard




- defendant 51% likely to have caused injury, plaintiff 


   gets 100%; does D pay too much?




a. still can avoid liability by using due care




b. causation & juries can limit liability




c. if 49%, D pays nothing -> evens out




d. reciprocality-> every actor is P sometimes; D sometimes



2. Drug manufacturer cases -> difficult to determine negligence 

    (of warnings, etc.), so errors are likely, and manufacturer 

    cannot always avoid liability through reasonable care




a. This results in overdeterrence:




    not B < P L; 




    but B < (P + P*)L, where P* is possibility of jury error




    therefore, B increases, and prices for product are too 


    high




b. Also not necessarily true that defendant's negligence 


    caused the injury -> we have to deal with percentages





- with "more likely than not" standard :





   if 30% likely due to D's neg. -> D always gets off





   if 70%, D pays for all injuries





- sometimes too much liability, sometimes too little, 



  but always unfair




c.  Instead, manufacturer should only be liable for the 


     risk he created, or the actual injury it caused





- should pay for percentage of responsibility





- if 70% of brain damage cases manufacturer is 



  responsible, it should pay each claimant 70% of 



  total



3. This is what COMPARATIVE FAULT does, and what MARKET 

   SHARE does -> compensating for risk-creating activity




- recharacterizes damages to get around the "more likely 

  
  than not" standard



4. No contributory negligence for failure to discover defects; 

    consumers shouldn't have this duty



5. Also, with design defects, if you run a red light, product is no 

    less defective

VICARIOUS LIABILITY

I. "Respondeat Superior" -> employer liable for employee's negligence


A. "Motive" test:



1. if employee is acting for the benefit of the employer, 


    employer is liable (like agency)



2. if conduct is motivated through personal motives, employer 

    not liable




- unless workplace atmosphere caused the behavior 


   (sexual harassment cases)



3. employer not liable for "frolic and detour" of employees



4. but employer is liable for small deviations from employee's 

    duties




- risks of employment contract also include personal 


   characteristics and mistakes of employee


B. Control: cases of independent contractors, courts look to amount of 
    control over the independent



1. also look to plaintiff's view -> hospital subcontractors



2. non-delegatable duties: for social benefit, some duties are 

    not delegatable




- if risk is characteristic of activity itself, hospitals should 


   not be able to delegate risk, or contract out of liability


C. We want to pin liability on activities that create risk



- enterprise creates some risk by doing business, so we don't 

   want them to escape liability for it


D. Form of Strict Liability (like construction defects)



1. When you profit from an activity, you should be liable for 

    occasional defects that arise even when you use due care




- so employer is liable for his employee's acts even if he 


   used due care in hiring them



2. Vicarious liability achieves the outcome of establishing a 

    new term in employment contract (that employer will be 

    liable for employee's acts)

MISREPRESENTATION

I.  

