I.
3 Types


A.
Intentional


B.
Negligence



1.
Duty



2.
Breach



3.
Causation



4.
Damages


C.
Strict Liability

II.
Intentional Torts

A.
Assault


1.
Intent to do the act (not necessarily hostile)



2.
Apprehension of harm (fear)




a.
must be threat of imminent harm




b.
doesn't matter if harm can be carried out as long as 



causes fear



3.
Must include some action


4.
Not included:




a.
Conditional threats 




b.
mere words


B.
Battery


1.
Harmful contact - (doesn't have to be phys. injury)




a.
Intent doesn't matter - even if good




b.
intent transfers - intended victim doesn't matter




c.
contact can be with posession held by person



2.
Act causing battery must be wrong or unlawful



a.
ex. Dr. without consent



3.
Defenses:




a.
Emergency Privelege - allows drs. to act in 




emergency




b.
substitute consent - unconscious, children,mentally 



ill



4.
Consent cannot override statutes designed for protection


C.
Trespass to land


1.
Intent to be on land



2.
Knowledge of ownership irrelevant



3.
Strict liability applies


D.
Defenses to intentional torts



1.
Consent



a.
is there consent (implied or actual)




b.
does consent cover the contact




c.
does the law recognize the consent (ie children, 



mentally ill, statutes designed for protection - 



boxers)



2.
Emergency medical treatment


3.
Insanity (NOT A DEFENSE)



a.
same standard as sane person




b.
strictly liable for dmgs.




c.
intent for contact, not damage is key



4.
Self-defense



a.
can use reasonable force if in imminent danger




b.
burden of proof on D




c.
insane can't use unless real




d.
sometimes innocents will be hurt (can sue person 



who caused self-defense to be used)



5.
Defense of property



a.
only use force to meet force




b.
must give notice of defenses (deterrant vs. weapon)




c.
no great bodily injury if no life threatened



6.
Recapture of goods



a.
only use reasonable force if:





1.
possession by owner





2.
pure wrong taking (no dispute over item)



7.
Necessity




a.
preserve human life




b.
if damages result from necesity, you are 




responsible - decide if saving property is worth 



possible dmgs.




c.
Law of General Avg. Contribution





1.
property of many involved, share cost of loss

III.
Overview of Neg. vs. Strict Liability

A.
Neg. - pay for fault



S.L. - pay regardless of fault


B.
Neg involves using due care



- only responsible if not using due care



- ex. swinging stick accidentally hitting someone; no liability


C.
S.L. used to deter people from engaging in an activity


1.
if benefit < than costs, not worth doing



2.
if benefit > possible loss, cost is liability



3.
if people will conduct activity regardless of cost, S.L. is 


not appropriate (not affecting behavior)


D.
Neg. deals with what precautions are needed once engaged in 

activity



1.
just have to use due care to prevent forseeable risk



2.
take preventive measures to reduce risk based on 



what the reasonable person would do



3.
take into acct. chance of event & seriousness of result




B<PL   Burden < Probability * Loss


E.
Fletcher v. Rylands


1.
S.L. for "non-natural" (uncommon) uses of land



2.
Neg for "natural" (common) uses of land



3.
based on community standards

IV.
Negligence - Duty, Breach, Causation, Dmgs.


B < PL

A.
Reasonable person is key to due care - varies by situation



1.
cause of action must be tied to characteristic which 


distinguishes from normal person to alter standard



2.
only change standard if social reasons to do so



3.
Ask if deterrance desired by society




a.
children to child standard when doing kid things





- adult standard when driving - deterrance




b.
don't excuse elderly when driving - deterrance




c.
beginners held to reasonably skilled standard



4.
hold people to min. level of conduct even if not capable


B.
Precautions



1.
Base on expected ordinary use for products


C.
Custom sets limits for neg. - not always used



1.
often used for medicine (very technical)


D.
Informed Consent


1.
drs. must disclose material risks to patients (might alter 


decisions)



2.
liable if nondisclosed risk causes harm (if material)



3.
reasonableness standard



4.
allows patient to make decisions about procedures



5.
custom does not apply


E.
Negligence per se


1.
Violation of a statute can be evidence of neg. per se




a.
Statute must create duty of care to specific group(s)




b.
Breach leads to risk




c.
Injury caused by breach




d.
P must be in group protected by statute



2.
Statute defines what is acceptable



3.
can be excuses



4.
look to purpose of statute


F.
Proximate Cause


1.
if actions reasonably and forseeably lead 3rd person to 


cause harm, can be neg. (i.e. bartender)



2.
must est. causation


G.
Defenses


1.
Insanity



a.
if knew of condition, no excuse




b.
if sudden mental incapacity (like heart attack), no 



liability



2.
Contributory neg.


3.
Saving a life - no liability unles extreme risk involved


H.
Res Ipsa Loquitor


1.
infer negligence based on event occurring, not conduct



2.
shifts burden of proof to D to disprove neg.



3.
policy basis: party with access to facts bears burden



4.
Rules:




a.
risk created under possession or control of D 




(eliminates others as having caused event)




b.
P didn't create risk




c.
accident would not normally occur unless neg. 



exists




d.
can show D had non-delegable duty



5.
Exceptions to use:




a.
when P is a guest of D (prevents collusion)



6.
P not required to eliminate all other possible causes




a.
must show more likely than not that D was neg.



7.
Res ipsa de facto is a form of strict liability




a.
hard to disprove



8.
Inspections must be reasonable



9.
Groups: if connected by contractual or other binding 


relations, can be tied together (often used in medical 


cases)




a.
can't bring in extra D's or not enough D's




b.
use more likely thannot standard



10.
base neg. on forseeability and reasonable care

I.
Duty & Breach must be established with respect to each 

party before deciding causation



1.
can't transfer breach of duty



2.
Palsgraf

V.
Contributory Negligence

A.
P partly at fault (no due care)



1.
accident would not have happened if P used due care



2.
reasonable care must directly affect accident


B.
Causation must exist


C.
Burden of proof on D to prove contrib. neg.


D.
Exceptions:


1.
No contrib. neg. if statutory prohibition involved



2.
Property owners can use their land as they want



3.
no "seatbelt defense"


E.
Doctrine of Avoidable Consequences


1.
no recovery for dmgs. which could have been eliminated 


by reasonable conduct (applies to post accident 



injuries)


F.
Last Clear Chance


1.
If D knows (or should know) that P could not avoid 


accident (even if contrib. neg.), and takes no action to 


prevent injury, D is liable



2.
D has last clear chance to avoid injury



3.
D fully liable


G.
Assumption of Risk


1.
P willingly assumes risk defeats recovery



2.
Exception: if choice involves giving up a legal rt., no 


assumption of risk; can't give up legal rt.



3.
Higher salaries can be risk premiums - voluntary 



assumption of risk



4.
if activity is obviously hazardous, risk assumed



5.
Test: reasonable person's awareness of risk in the 


circumstances

 

6.
2 categories




a.
Primary A of R: P aware of risk before beginning 



activity





1.
D not liable; warned P in advance





2.
unreasonable risk but no duty





3.
applies to firemen and police





4.
P chooses benefit of risk




b.
Secondary A of R: P not aware of risk until after 



starting activity (proceeds anyway)





1.
P's actions become contrib. neg.

H.
Comparative Negligence


1.
based on fairness; divide loss between responsible parties



2.
fault determines liability




a.
some juris. allow recovery only if P's fault < D's



3.
A of R



a.
primary - no duty, no comp. neg.




b.
secondary - use comp. fault





1.
even if no injury, exposed to risk



4.
Last Clear Chance - use comp. fault (D breached duty to 


P; P contributed)




a.
some argue LCC more similar to primary - no 



recovery because P breached duty




b.
see notes 10/18 if necessary



5.
certain activities duty is reduced by nature of activity




a.
ex. sports




b.
participation=implied consent  B>PL



6.
Joint & Several Liability - Multiple D's




a.
created to deal w/ risk of insolvency




b.
P can sue any D and get full recovery




c.
D can then try to recover from other D's




d.
still apply comp. fault (ex. all D's are 75% at fault)






- can sue any D for 75% dmgs.

VI.
Causation - link between neg. and injury


A.
Cause-in-fact: neg. was the actual cause of injury



1.
had D used reasonable care, no injury



2.
key is how injury is defined



3.
must show probability (more likely than not) that 


injury would not occur if no neg. (not reasonable test)




a.
don't have to eliminate other causes



4.
can use experts


???
5.
Herskovits (pg. 377)



6.
"But For" Test - but for the act of neg., injury wouldn't 


happen



7.
a.
if D neg. but injury would happen thru natural 



causes anyway, no liability (ex. act of God)




b.
If 2 D's neg., both fully liable




c.
If D ned and one unknown cause, D is liable



8.
Indivisible injuries: D fully liable



9.
D's - unknown who caused injury



a.
burden of proof on D's to disprove fault




b.
all liable unless disprove




c.
group D's together based on similarity of actions




d.
D bears cost of uncertainty




e.
must have all possible D's in ct.



10.
Market Share Liability 



a.
not all possible D's present




b.
must have majority of market represented in ct. 



(more likely than not correct D in ct.)




c.
D's can countersue other D's




d.
Sindell Rule: multiple D's in same market





1.
P can recover % of dmgs. represented by % of 




market share in ct.






a.
some cts. allow 100% recovery





2.
market share substitutes for creation of risk





3.
use when D's as a group created risk


B.
Proximate Cause: neg. caused a forseeable risk of injury 

(natural consequence of act)



1.
determine breach of duty first



a.
limited to forseeable group of people




b.
limited to unreasonable risk of conduct 





(forseeability)




c.
key is how duty is defined


2.
establish cause-in-fact first; further limits cause-in-fact



3.
2 approaches (varies by juris.)




a.
Directness test: neg. immediately causes injuries





1.
not liable for "remote" dmgs.





2.
based on time and space





3.
forseeability does not matter, as long as dmg. 




is direct consequence of neg.





4.
after immediate time period over, use 





forseeability test





6.
ex. liability would exist for (b3 below)




b.
Forseeability test: 





1.
Risk Theory - only liable for forseeable 




harms within risk created by neg.





2.
supervening causes, no liability if not 





forseeable





3.
liable only for expected danger






a.
ex. explosive falls on someone & injures






b.
not liable beacuse risk was explosion, 





not falling




c.
difference is only with direct, unforseeable risks



3.
statutes: liable only if dmgs. are something statute 


designed to protect




a.
may est. cause-in-fact but not have prox. cause



4.
Danger invites rescue



a.
if risk leads to injury, liability extends to rescuer as 



well as victim (forseeable)



5.
Thin Skull Rule: take the victim as you find him




a.
preexisting conditions still lead to full liability even 



if dmgs. are worse than expected because of it




b.
applies even if unforseeable

VII.
Affirmative Duties

A.
imposes liability for not acting


B.
Moral duties do not lead to legal duties



1.
No duty to rescue (some states have modified this)



2.
No duty by landowners to protect a trespasser




a.
even if children/infants



3.
No good samaritan rule


C.
Duty to Control Risks


1.
if risk created (even non-neg.), duty to control risk


D.
Duty to rescue those you harm - must use reasonable care



1.
can't prevent 3rd party from giving aid


E.
Duty of Owners


1.
based on category




a.
invitee - duty by inviting; assumed to be safe





1.
have limited liability for sporting/recreational 




activities




b.
licensee (consent) - protect from hidden dangers





1.
treat same as self or family





2.
don't need to fix, just make aware





3.
private residences are always licensees




c.
trespasser - no duty



2.
Attractive Nuisance Doctrine - exception to trespass 


rule




a.
if children attracted by something dangerous, D 



liable for preventing harm




b.
applies only to artificial (not natural) conditions


F.
Reliance by parties



1.
if P reasonably relies on D's actions and is exposed to 


harm, liability exists



2.
includes gratuitous undertakings if causes detriment to P


G.
Undertaking Services


1.
Must perform w/ reasonable care once services 



undertaken



2.
similar to §90 in Contracts




a.
need reliance for K, only need breach of reasonable 



care for tort recovery

 
H.
no liability for nonfeasance (ex. utilities not acting)


I.
Special Relationships


1.
creates duty between parties



2.
ex.
landlord to tenant, employer/employee, 



hospital/patient, carrier/passenger,etc...



3.
key is control (usually by contract)



4.
drs. in cases of specific danger, can report on patients

VIII.
Strict Liability

A.
Always ask if it is desirable (deterrance)


B.
Animals



1.
S.L. for naturally vicious animals or animals proven to be 


vicious (forseeability)



2.
Rationale: forces people to decide whether to get animal 


to begin with



3.
Zoos - not s.l. (use neg.)




a.
s.l. for escaped animals


C.
Ultrahazardous or Abnormally Dangerous Activities



1.
§519 - strict liability for abnormally dangerous 


acts.




a.
even if due care used




b.
harm must be of kind that makes activity 




dangerous (forseeable)




c.
only use if neg. not obvious




d.
must establish duty & risk



2.
§520 - defining abnormally dangerous activities 



(factors)



a.
high risk of harm





b.
likelihood that harm will be great




c.
inability to eliminate risk by due care




d.
not common activity (in community)




e.
inappropriateness of location of activity




f.
value to community vs. dangerousness



3.
makes actor choose in advance whether to conduct act




a.
if behavior not affected, use neg. & due care



4.
Aviation - s.l. for ground damage, not midair damage


D.
Defenses to Strict Liability:



1.
Assumption of risk - bars recovery



2.
contrib. neg. - not a defense unless knowing & 



unreasonable subjects self to risk



3.
if dmg. due only to extra-sensitive P, no s.l.

IX.
Products Liability - §402A

A.
Moved away from early reliance on privity to allow direct 

action vs. manufacturer (can use neg. or 402A)


B.
Rationale:



1.
more incentive to minimize defects - safer products



2.
man. can spread cost by raising price



3.
product comes w/ built-in insurance



4.
consumers don't have equal access to info. (can't assume 


risk)



5.
consumer relies on manufacturer


C.
Implied warranty eliminated need for privity


D.
§402A


1.
Unreasonably dangerous defective products creates 


liability if:




a.
seller is in business selling such products




b.
expected to and does reach consumer without 



substantial change




c.
applies even if due care used




d.
applied even if consumer did not purchase from 



seller or have a contract with seller



2.
Comments:




a.
does not apply to occasional vendors (ex. selling 



cookies at bake sale)




b.
P has burden of proof of defective condition




c.
abnormal handling defeats liability




d.
dangerous means beyond contemplation of 




ordinary consumer




e.
Directions/warnings: must warn of "hidden" or 



"unknown" dangers; not expected in product





1.
no warning for obvious, excessive use, 





long-term use





2.
seller can assume warning will be read




f.
"K" - Unavoidably unsafe products




1.
Drugs, vaccines




2.
not unreasonably dangerous if directions 




and warnings are provided





3.
social benefits outweigh dangers





4.
no strict liability





a.
dmgs. limited to increased risk caused 





by drug, not total dmg.






b.
ex. drug might cause brain dmg.; other 





causes as well; compensate for > risk






c.
proportional liability (comp. fault)




g.
can't disclaim liability thru disclaimers or contracts




h.
contrib. neg. not a defense




i.
assumption of risk is a defense


E.
Bystanders are also allowed to recover


F.  **
always determine if using 402A adds to safety or is just 


for compensation

G.
402A does not apply to pure economic losses between 


commercial parties (use UCC)


H.
Applies to retailers, not providers of services (use neg.)



ex. pharmacies


I.
Applies to retailers and manufacturers


1.
best able to negotiate w/ manufacturers


J.
Used products - seller not strictly liable; manufacturer is


K.
Successor liability - varies by juris.



1.
advantage - can't escape liability by selling Co.



2.
disadvantage - doesn't always provide safety benefit

X.
Products Liability - Product Defects

A.
Construction/Manufacturing Defects


1.
Strict liability applies



2.
use 402A


3.
deviates from intended product (obvious defects)



4.
show defect and injury


5.
if product destroyed, use modified res ipsa to get 


402A strict liability




a.
show accident would not ordinarily occur unless 



defect existed



6.
applies to foreign/unnatural substances in food




a.
natural substances, use neg.


B.
Design Defects


1.
came out as designed but is defective



2.
use negligence & B<PL




a.
is fixing defect (B) < probability of loss




b.
what were consumer expectations



3.
intended use helps define reasonableness



4.
shifts burden of proof to D



a.
P shows injury




b.
D must then show product could not be made 



better cost effectively so that B<PL



5.
Obvious design defects




a.
liability based on whether cost effective means of 



fixing exists



6.
err on side of D otherwise entire product lines have to be 


redone



7.
State of the art: defined at time of manufacture




a.
can be used to show feasability of alternate design



8.
Regulations: use as minimum standards; can impose 


higher liability than regs. call for



9.
Subsequent fixes to product




a.
can't use for cases before fix but can use for future


C.
Duty to Warn


1.
stems from 402A - must warn about unreasonably 


dangerous products




a.
strict liability if warning found defective


2.
mainly drugs - uncontemplated risks




a.
can be considered unavoidably unsafe product 



under comment K to 402A




b.
still liable for inadequate warnings



3.
lack of adequate warning can lead to liability




a.
content or style



4.
usually duty is from manufacturers to drs.; sometimes 


extends to patients




a.
mainly when lack of comm. with dr.




b.
ex. mass vaccinations, bith control pills



5.
Warnings must concern forseeable events




a.
not remote



6.
if common knowledge, no warning needed



7.
Factors to weigh:




a.
total warning - would more hurt existing info




b.
public good & social benefit (ex. vaccines)




c.
cost of adding warnings



8.
must show causation



a.
would warning have changed behavior

XI.
Vicarious Liability - "Respondeat Superior"


A.
employers strictly liable for actions of employees



1.
based on forseeability & actions arising out of 



employment


B.
Test: Control



1.
liable for forseeable actions


C.
Frolic & Detour Rule: liable for small detours, not major ones


D.
Personal (no v.c.) vs. work related vicarious liability



1.
sexual harassment - depends if employer was neg. & if 


actions were personal or fostered by atmosphere


E.
Independent contractors


1.
issue is control, not contract

F.
Subcontracting


1.
can't escape liability this way


G.
can't escape inherent risks of business

XII.
Misrepresentation

A.
defeats consent

B.
deals w/ non-phys. harms (usually $)


C.
no privity required

D.
§525 - Fraud


1.
Intent to deceive


2.
justifiable reliance


3.
P must suffer dmgs. (causation)


E.
reckless misrep. = fraud; neg. misrep not


1.
opinions can count (based on level of knowledge)


F.
Causation: 1. reasonable person would rely or 2. D knows P 

will rely


G.
Buyers should expect "puffing"


H.
Misrep. of law



1.
pure law not actionable



2.
mixed fact & law are actionable (law connected to 



situation)


I.
Silence is not fraud


1.
unless special relationship exists


J.
§551



1.
Only required to disclose facts basic to transaction

K.
If socially useful, no disclosure



1.
insider trading not useful


L.
Damages


1.
Expectation - gives P benefit of bargain; acts as 



deterrance



2.
don't use diff. in value - no deterrance


M.
Neg. Misrep.


1.
if knowledge that info will be distributed to specific 


people, liability exists




a.
contrib. neg. applies


2.
if general distribution of info., no liability



3.
both are pure econ. loss - use privity


4.
Fed. Securities Law - impose stricter duty




a.
no contrib. neg. w/ statutes



5.
don't want overextensive liability

XIII.
Damages

A.
Types


1.
medical expenses



2.
lost wages, etc. (future awards)



3.
pain & suffering


B.
based on past & future losses

C.
Purpose: compensate & punish

D.
B<PL (L=dmgs): if l too low, D uses less care; if l too high, 


overdone


E.
case-by-case except where done with schedules


F.
Pain & Suffering


1.
more for injury than death (no p & s)



2.
must be aware of loss; conscious



3.
loss of life's pleasures


4.
very subjective



5.
some states have caps on $



6.
deterrance

G.
Future awards


1.
based on indiv. characteristics & time value of $



a.
$ today > $ tomorrow




b.
reduce dmgs. up front (discount factor)




c.
not taxed


H.
Medical expenses


1.
can only recover for direct expenses




a.
ex. can't get $ to raise child from failed vasectomy


I.
Mitigation of dmgs.



1.
duty exists to min. dmg. by P



2.
based on behavior P would take if injury caused by self




(D not paying)



3.
B<PL


J.
Collateral Source Rule


1.
can recover even if ins. policy exists



2.
acts as deterrance



3.
ins. cannot be entered as evidence (its collateral)


K.
Wrongful Death


1.
based on statutes (2 types)




a.
Dependants of P can sue for loss of 





support/consortium




b.
Estate can sue for loss to estate



2.
if P dies during trial, survival statutes allow someone to 


fill in



3.
if P dies after suit, can sue again


L.
Punitive Damages


1.
intent - use punitive for deterrance




a.
no deterrance if only pay for actual dmgs.

I.
Intentional Tort


A.
Assault & Battery



1.
eggshell skull


B.
Defenses



1.
consent

4.
property



2.
insanity?

5.
necessity



3.
self-defense

II.
Neg.


A.
B<PL or

B.
duty & breach thru



1.
special relationship
5.
gratuitous undertaking



2.
affirmative duty

6.
custom



3.
res ipsa


7.
licensee



4.
statute


C.
Causation



1.
multiple D's - grouping




a.
market share




b.
joint & several



2.
cause-in-fact



3.
proximate cause




a.
forseeability




b.
directness


D.
Damages


E.
Defenses



1.
contrib. neg.



2.
last clear chance



3.
assumption of risk

III.
Strict Liability


A.
Trespass


B.
Animals


C.
Abnormally dangerous activites (§519 & §520)

IV.
Products Liability


A.
Neg.


B.
Implied warranty


C.
Strict liability



1.
construction




a.
402A




b.
comments




c.
defendant



2.
design (like a neg. inquiry, B<PL)




a.
hypothetical alternative




b.
risk utility




c.
consumer expectation



3.
Duty to warn



4.
Defense




a.
misuse by P




b.
informed consent
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