Contracts Outline 


First: separate out who promised what to whom

Then ask for each:

I. Is this the type of promise we enforce? 

A. Is it a bargained-for exchange? (RK 71)
We want to know because this goes to the heart of why we enforce promises in the first place: 

-     Social benefit: we want to enable transactions over time

(Pareto efficiency: if it’s a bargained-for exchange, probably someone is better off and no one is worse off)
· Will (further autonomous individual will to K; we assume that when free-thinking adults make deals, it’s because they want to)
· Reliance (we expect and want people to be able to rely on promises made as part of bargained-for exchanges)

· Morality (it’s the right thing to do to keep your word – this isn’t any more true of bargained-for exchanges than any other promise, but still a reason)
1. Is there consideration? 
We want to know b/c this is what defines a bargained-for exchange

Consideration serves same purpose as covenant: evidentiary and cautionary; quid pro quo of exchange: from debt
a. Reciprocal inducement: 

i. consideration must be sought by, in exchange for (RK 71)

ii. but we’re not worried about reading your mind (RK 81 – doesn’t have to be the sole inducement)

b. Court will NOT assess value/fairness (Hamer, RK 79)

i. Exceptions: 

1. if what you’ve bargained for is so ridiculous that we think you’re just trying to make a gratuitous promise enforceable, no good (RK 79 – no nominal b/c we don’t believe it’s sought by in exchange for)

2. unconscionability/adhesion (below)

c. Unilateral (promise for performance – Hamer) v bilateral (promise for promise)  – both OK (RK 71; RK 79 – both parties don’t need to be obligated)
d. No gratuities (Kirksey) – they’re not bargained-for exchanges
Why not? b/c worried about fraud/trickery; value ability to change our minds - emphasis on Por. 

Not as strong a social efficiency need for enforcement (gifts can be given in the moment)

But: discount theory, prob w/not having covenant
i. Conditions of acceptance =/= consideration (Kirksey, Tiffany’s)
e. Past consideration is no consideration (Feinberg, Mills)

You can’t bargain with something that’s already happened
f. Something you’re already legally obligated to do isn’t consideration (Miller)
Again, not a legit bargaining chip
g. A moral obligation isn’t consideration (Mills)

i. Exception: moral obligation + material benefit + subsequent promise (Webb)
2. Is it illusory? 

if yes, there’s not really consideration, so it’s not a bargained-for exchange – still could be remedy  under reliance or restitution
a. A promise is illusory if the performance of your promise wouldn’t be consideration (RK 75) 
b. Options: 

i. A promise w/options (promise to do one of several things) is not okay if you leave yourself the option of just backing out of the K or doing nothing (Strong, RK 77); but they are okay if:
ii. Each option alone is sufficient consideration.. (RK 77)

iii. ..or the option that’s not consideration depends on a condition that could go either way (Mattei, RK 77)
iv. In looking to see if options make the promise illusory, we’re going to read the K reasonably – ie, exclusive dealing ( best efforts (Wood, UCC 2-306, 1-201(20))
v. debt exception: a promise to pay an existing debt is not illusory for lack of consideration (RK 82)

B. If it’s not a bargained-for exchange, is there another remedy available?

Meant to soften the harsh effects of not enforcing gratuitous promises, or promises that for whatever reason wind up not being enforceable as bargained-for exchanges

a. Is there reliance ( promissory estoppel? (RK 90, Ricketts, Feinberg, Bacardi)
Pee remedy – undo unjust detriment 
detriment – from assumpsit
rests on the reliance and moral obligation theories of Ks 

Definition: promise ( act/forbearance + reasonably expect + detriment  + injustice (RK 90)
i. Damages: 
we’re just trying to make them whole, not create K
1.  “remedy may be limited as justice requires” (RK 90)

a. usually reliance, but can be expectation expectation (Bacardi, Sullivan, Naval)

b. Is there a quasi-K ( restitution? 
Por remedy  – undo unjust enrichment (benefit – from debt)
Unjust + enrichment 
i. Direct relationship (Callano) – restitution isn’t a way to transfer an obligation to pay to a 3rd party 
Perhaps retention of a benefit you didn’t seek out isn’t unjust.. 
1. but then, sometimes we do let you get away w/that.. (Paschall’s)

ii. Expectation of compensation (Pyeatte) – we’re only willing to imply a K if you basically thought there was going to be one (otherwise, you’d just have been giving them a gift)
iii. No thrust-upon benefits (no squeegee guy) – we don’t think keeping those is unjust, and those aren’t business tactics we want to promote
1. Doc’s exception – incapable of contracting + medical professional (Cotnam) – we assume everyone would ask to have their life saved
iv. Exhaustion requirement? (Callano) – depends on jurisdiction 
v. Return benefit: measure as cost OR value (RK 371), whichever is less
II. Has a K been properly formed? 

· We want to get to manifestation of assent to the same thing

· We want to know if each of the elements of formation is satisfied because if they’re not, we think it may not really be a bargained-for exchange; we want to make sure nothing funny is going on (no one’s getting tricked) and we want to make sure people realize what they’re getting into; we want to make sure we really got to meeting of the minds
· If the K has been properly formed, K remedies are available; if it hasn’t been properly formed, we have to look at other remedies 
A. Is there manifestation of mutual assent? (RK 17)

We care about assent b/c we’re only willing to bind you if you agreed to be bound

- will theory: we want to further your will in making the promise – that falls apart if you didn’t really assent;
but we’re only concerned with the manifestation of your assent b/c practicality 

(we can’t  expect the court or the other party to read your mind); 


So, assent has an objective and a subjective component:
1. To determine assent, courts look to the objectively reasonable interpretation of your manifestation of subjective intent (Lucy)

Subjective component: 
we do care about what you thought, we want a meeting of the minds; 

but a purely subjective standard is basically unenforceable and unfair to the other party;

so you  need _manifestation_ of subjective state 
Objective component: problematic but necessary

runs counter to will theory (the whole idea of Ks is that they’re private , the court will bind you to what you want to do)

also problematic b/c

1. does objective even exist? We’re inventing it and then writing it into the law - circular
2. isn’t it race-coded majoritarianism? transfers transaction costs to non-mainstream actors (Kastely)
2. Did both parties assent to the same thing? or are there different meanings attached by different parties? 
a. If you assented to different things (or if you’ve assented on terms that are so indefinite that you could be talking about different things), courts can’t enforce it, so there’s no K (Raffles, RK 20); 

b. But we want to give you incentive to make sure you assent to the same thing, especially if one party’s in the know and the other isn’t, so - penalty default rule: speak up, or we’ll assume you’ve assented to the other party’s meaning (RK 20, RK 201)

3. Do we really need assent?
a. Relational Ks: too much made of assent, we can weave a K out of the parties’ relationships (Linzer)
B. Is there an offer?

· We want to know if there’s an offer  because offer + acceptance is the usual form of manifestation of mutual assent (RK 22), which we know we need for the reasons above, but the moment of offer and acceptance don’t have to be clearly defined (RK 22)
· An offer is the 2nd to last stop on train of K (RK 24)
· It’s only an offer if a nod of the head (acceptance) would seal the deal; we don’t want to let negotiations turn into offers
· Offeror is master of the offer

a. Components of an offer: 
i. intent to be bound (Owen, Harvey, Fairmount Glass, Oglebay);
we don’t want to risk giving offer status to statements made in the course of negotiations b/c that would make negotiating impossible;

 if it’s not clear that the alleged offer is an assent to be bound, the offer can’t fill it’s role as half of the usual form of manifestation of mutual assent
ii. sufficient terms for breach and remedy (RK 33) 

courts have to be able to enforce it if the offeree assents

1. but, some open terms are okay as long as you meant to K and there’s a basis for enforcement (Fairmount Glass, UCC 2-204(3))

a. court will fill in price (Toys)

b. but NOT quantity

c. and not time frame? (Bacardi)

b. Ads aren’t usually offers, but can be if they are “clear, definite, and explicit” enough (Lefkowitz)

C. Is there acceptance?

We care about acceptance because we need to know you assented;
And the other party needs to know you’ve accepted so they (and the courts) know there’s a K – this is why we’re concerned with notice
a. Is the form of the acceptance OK? 

i. Default rule is any form of acceptance is okay (RK 32), but 

ii. The offeror can specify/require a certain form of acceptance (RK 30); but

1. Silence is not okay unless it’s been established as a means of acceptance within an ongoing business relationship (Massasoit Whip, RK 69)

iii. formation by conduct okay (RK 22-2, UCC 2-204)
b. Is notice required?

We need to make sure the offeror knows she is bound/ a K has been entered into
i. Acceptance by performance: you don’t need notice unless performance isn’t immediately obvious (RK 54, UCC 2-206, Ever-Tite)
1. but, it may be reasonable to infer from the nature of the transaction that notice isn’t required even if performance isn’t obvious (Carbolic)

2. UCC 2-206 and RK 54: flipsides of the default rule, but basically the same

ii. Acceptance by promise: notice is generally required (RK 56) 

1. unless the offeror learns of acceptance “seasonably” (RK 56)

2. but the offer can dispense with the requirement (Int’l Filter)

c. Was the power of acceptance still there when you accepted? 

If it wasn’t, there’s been no meeting of the minds and no K

i. Default rule is the power of acceptance is continuing (RK 35); but,

ii. The power of acceptance is terminated by: (RK 36)
1. rejection, 

if you reject, we expect the offeror to go ahead and make other plans
a. manifestation of intent not to accept is a rejection (RK 38), and so terminates your power of acceptance

b. a new offer counts as a rejection of the old offer (Minneapolis RR)

2. lapse, 

it’s not reasonable to expect the offer to stay open forever
a. offer lapses when stated, or in a reasonable time (RK 41)

3. revocation, 

offers are revocable (RK 42, Dickenson, Ragosta) because holding an offer open exposes the offeror to risk, and we don’t want to do that unless she receives something for that risk
a. if offeree learns of offeror’s definite action inconsistent with her intent to K, it counts as a revocation (RK 43)

b. an offer is NOT revocable IF: 

i. option K: if acceptance by performance has already begun, the offeror is estopped from revoking the offer, but acceptance is still conditional on offeree’s completion of performance (RK 45)
1. option K for part performance ONLY for unilateral promises
a. (if you start performing in a bilateral promise, it counts as your acceptance and return promise, not an option k)

2. preparation for performance doesn’t count as having begun performance (Ragosta)
ii. or, if the offeree has reasonably relied on the offer (RK 87, Drennan)

we don’t want to chill negotiations, so pre-K liability is rare; but, we do want to protect reasonable reliance 
1. without detrimental reliance, no estoppel (Holman)

iii. or, if there’s consideration for the promise to hold the offer open (RK 87)

if there’s consideration, there’s a second bargained-for exchange; the offeror is getting something for his risk, so we’re okay with it
4. death, or 

5. the non-occurrence of a condition (see below..)

D. Is the K between merchants?

If so, we have to look at the UCC rules that apply only to Ks between merchants – check to see if any of the three apply.. 
UCC is more likely to find that there is a K than the RK

a. Offer: Was there a firm offer? (UCC 2-205)

Between merchants, we allow firm offers if properly documented (covenant-y) and for no more than 3 months
b. Acceptance: Acceptance in any form including formation by conduct is okay in a K for the sale of goods (UCC 2-204)

c. Battle of the forms (between merchants ONLY)

UCC 2-207: basically saying, if you meant to be bound we’ll bind you, and here’s how we’ll sort out the terms when you’ve sent forms back and forth with different terms 

UCC 2-207 was meant to change the traditional rule (RK: mirror image (Ardente) ( last shot doctrine) because the last shot doctrine was not particularly efficient or fair

Proposed revision: basically just 2-207(3); no different/add’l

So, if it’s unclear what’s in the K b/c one or more form Ks, you ask:

i. Was a K formed? 
1. an acceptance or confirmation is an acceptance, unless

a. acceptance made expressly cond’l on acceptance of your terms – which means that you’re unwilling to proceed w/out your terms (UCC 2-207(1), Carpet Mart)

i. but it’s not enough to say “expressly cond’l”, you’d better stand on your terms (C. Ioth)
we don’t want to let everything drop to 2-207(3)

2. even if there’s technically no K, if everyone’s acting like there is one (ie, performing), a K has been formed (2-204, 2-207(3), C.Ioth)
ii. What are the terms:

1. if a K has been established through the exchange of documents with different and/or additional terms? (UCC 2-207(2))
a. if you have a non-merchant, different/add’l terms are OUT!

b. Additional terms become proposals that are deemed accepted unless

i. The offer expressly limits acceptance to terms of the offer 

ii. They materially alter it (Carpet Mart)

This is the interesting bit; what counts as materially alter? See UCC 2-207 notes.. 
iii. Objection is or has already been given

c. Different terms: not dealt with! Bad statute.. so:

i. knockout doctrine (Northorp): different terms fall out, replaced with gap fillers
ii. or, could be treated same as add’l terms (Posner)
2. if a K has not been established through documents, but HAS been established through performance? Then the K consists of (2-207(3)):
a. terms on which the parties agree, and
b. gap-fillers

3. if it’s a shrinkwrap K? 

a. these aren’t technically under 2-207 because they’re not between merchants

b. notice outside, terms inside is okay (ProCD)

but doesn’t this create an assent problem?  
E. Oral K ( statute of frauds?

An oral K may be invalid b/c statute of frauds (requires certain types of Ks to be in writing); 

Reasons for the statute of frauds are evidentiary (practicality) and formality (covenant)

(not to mention historical..)
courts don’t like it, and so look for ways to get around it.. 

a. Types of cases within the statute of frauds (RK 110): 

i. marriage, 

ii. year, (Goldstick) 

if it’s at all physically possible to perform within a year, no matter how improbable, the year requirement is not met
iii. land, 

iv. executor, 

v. goods > $500, 

vi. surety 

b. Requirements of the writing: (RK 131, UCC 2-201)

i. Signed

ii. Identify subject matter

iii. Show a K has been made

iv. Show w/reasonable certainty that the K included the unperformed promises

v. Collection of correspondence okay

vi. Between merchants (UCC 2-201): 

1. terms not necessary except quantity
2. confirmation counts (even if not signed)
c. Estoppel from asserting no K b/c statute of frauds if (RK 139):
i. Part performance (Johnson Farms)
ii. Reliance/injustice (Monarco)
iii. Balancing test.. 

III. Interpretation? 
What do you do when you’ve clearly got a K but there’s disagreement about what it says, because someone says there’s either an explicit or implied additional agreement/term?

· we’re reluctant to accept additional explicit agreements, b/c you should have included it in the first place

· but we’re a little more willing to consider implied agreements/meanings, b/c they might be part of your will/intention, and by definition it’s more logical that you wouldn’t have written them in
A. Is a party claiming there’s an additional explicit agreement beyond what’s included in the written K?

 (Parol Evidence Rule)

Generally we’re reluctant to change the four corners of the agreement, so usually we bar you from even introducing evidence of other terms if you’ve got a final K

We want to respect your will to create a final K, and


We don’t want to deal with the evidentiary problems

If it’s an explicit (as opposed to implied) other agreement, we feel like you should have put it in there in the first place.. 
1. will the evidence of that additional agreement be allowed to be introduced into evidence? (RK 215)
a. Is the alleged additional agreement prior or contemporaneous?

i. Agreements _after_ the writing are okay (RK 215), though you may hit a modification problem.. 
b. Is it a writing?

c. Is it an integration? (RK 209)

i. If it looks like an integration we’ll assume it is unless you prove otherwise

d. Complete or partial? (RK 210)

i. complete – no add’l terms (RK 213-2)

ii. partial – only no conflicting terms (RK 213-1, 216-1, UCC 2-202)

iii. how do you know if it’s complete or partial?

1. Four corners rule (Gianni)

2. look at the parol evidence itself and the circumstances (Masterson), and ask:

a. Would it naturally (RK 216-2) / necessarily (UCC) be included in the agreement?

3. Merger clause 

iv. BUT, for both complete and partial, course of performance can change the K (UCC 2-202-a)

e. Fraud, mistake: separate problem

f. Totally separate agreement – also different.. 

B. Is a party claiming an implied term or interpretation?
The court is willing to supply terms/ assign meaning based on relationships (or as a penalty default)


We won’t let implied terms override the express terms

But sometimes we will let behavior (course of performance) establish waiver of the express terms
The UCC is more willing to write in terms than the RK

1. Under the RK: 

a. Duty to act in good faith – what RK??

i. Can show you how to read a term (Dalton)

ii. But if you can’t point to an express term that’s been violated, you’re out of luck (Burger King)

iii. there’s no duty of absolute candor - not a fiduciary relationship (Market Street)

iv. But you’re still allowed to exploit your superior knowledge, as long as you don’t take deliberate advantage of a known oversight (Market Street)

b. if a term was omitted, the court will supply it (RK 204);
i. (kind of implies that we could incorporate a term based on, say, usage of trade, but it isn’t explicit..)

c. if there were different meanings, there’s a penalty default (RK 201)

i. about aligning incentives, and good faith

ii. (so maybe if the other party knows you’ll see something one way because it’s the industry standard, this could kick in?)

2. under the UCC:
a. Every K requires good faith (UCC 1-304)

i. Which is defined as honesty in fact and observance of reasonable commercial standards (UCC 1-201-20)

1. scope of the industry for reasonable commercial standards/usage of trade can make a big difference (Nanakuli)

b. K terms can also be added based on course of performance, course of dealing, and usage of trade (UCC 1-303, 1-304)

i. hierarchy: express terms, course of course of performance, course of dealing, usage of trade

1. but, express terms can be waived if you don’t stand on them

2. and better yet, the trick is to toy with your reading of the express term, to make it consistent with the implied term (Nanakuli)


c. when you’re trying to figure out exactly what the express terms mean (playing with the reading of the express terms), what you’ve been doing (“parties’ action”) is the most instructive (Nanakuli)

IV. Relief from promises? 
Sometimes even when it looks like we’ve got a valid K, the courts will still choose not to fully enforce it: 

· fault: because the circumstances when the K was formed interfered w/autonomous ability to enter into beneficial Ks
· capacity, duress, concealment, adhesion, unconscionability
· no fault: because something in the world has changed/you’ve learned something new 

· mistake, impracticability, frustration of purpose

· remedy: voidable + restitution, but no reliance -  unless reliance (non-party’s fault)/risk allocated (no fault)

·  it’s difficult to undo Ks!

·  If there was fault, we’re less worried about adverse consequences to the party at fault,

· but it gets harder to make it right when there wasn’t fault b/c someone’s going to be left holding the bucket..

A. Did a party not have the capacity to K? (RK 12)
Double-edged sword: capacity is an excuse, but also incapacitates beneficiary of that excuse 
1. Generally we assume that you do have the capacity to K; but

a. infants never do: bright-line rule (Kiefer)

i. except for necessaries (Kiefer)

b. sometimes for other reasons (ie, intoxication) we’ll say you didn’t

i. these are more fact-based, not bright-line

ii. and the bar is high! (Zehmer)

2. if you didn’t, 

a. the K is voidable by the capacity-less party

b. but restitution may still be available

B. Modification under duress?

Problem is failure of assent
1. duress (RK 174)/undue influence (RK 177) ( voidable (RK 175)

a. improper threats = duress (RK 176)

2. modification is okay if there’s a reason, like changed duties (RK 73) or new circumstances (Schwartzreich, RK 89) 
we want a reason b/c w/out one, we suspect duress
a. but one-sided modification under duress, w/no reasonable alternative isn’t (RK 175, Alaska Packers)

i. RK 73: sees it as a consideration problem

ii. UCC 2-209: doesn’t use consideration as a proxy, just says must be in good faith
b. even if modification wouldn’t be okay, rescission + new K is (Watkins)
i. but don’t we need consideration for the rescission?

C. Concealment/Misrepresentation?

Nondisclosure is okay, b/c we realize you’re trying to turn a profit and we want to give you incentive to use your superior information, and we basically expect everyone to look out for their own best interests; but concealment and misrepresentation aren’t b/c failure of assent
1. “bare” nondisclosure is generally okay (Swinton)
a. but nondisclosure is not okay if: previous assertion/half truth (Kannavos), relationship, knowledge + good faith (RK 161)

i. nondisclosure + knowledge is the flipside of unilateral mistake (RK 153)

ii. we’re stricter w/the line once you’re in a K (Market Street) than in formation, when you’re negotiating (Kannavos) 

we expect you to do your homework on the front end and try to get a good deal, but once you’re in a K, you shouldn’t still be maneuvering for advantage

2. fraudulent OR material (RK 162) misrepresentation (RK 159) or concealment (RK 160) ( voidable (RK 164) if induces assent (RK 167)

a. fraudulent or material: either unilateral non-trivial mistake, OR trickery

3. opinion (RK 168) usually can’t be misrepresentation (RK 169)

a. UNLESS special relationship or special knowledge (Arthur Murray, RK 169)

D. Adhesion K? Unconscionable?
· Adhesion K and Unconscionability: in theory different doctrines (b/c unconscionability only looks to substantive fairness, but adhesion Ks look to process and substance), but in practice they’re very similar; you probably want to tell a story of procedural AND substantive unfairness for both

· Adhesion K: how does the modern adhesion K (there’s no real negotiation or bargaining power, antithetical to our  traditional idea of bargained-for exchange) work w/our traditional notions of K? (Kornhauser)

· We recognize that adhesion Ks are efficient in modern consumer society
· But, b/c this situation is so different from the standard bargained-for exchange, we’ll actually look at the content of the K for fairness (which we don’t usually do..)
· We’re basically trying to make sure the market works fairly (RK 211): we’re forcing people to make Ks clear and transparent enough that the marginal buyers will keep everyone honest
· Unconscionability: not much black letter law, mainly policy, malleable standards; basically same doctrine/concerns as adhesion Ks
· We worry about: unintended consequences, paternalism, antithetical to traditional notion of not judging value on either side
· So: unconscionability decisions are relatively rare

1. Generally we think adhesion Ks are okay (O’Callaghan, RK 211)

a. We’re not really worried about whether or not you knew about/read all the terms (RK 211) – we recognize you’re not going to negotiate

i. but we will read the K as a normal person would read it, so don’t bother w/fancy lingo (RK 211)

b. But we’ll toss out clauses if:

i. You sneak in unreasonable stuff (RK 211)/there’s market failure + unfairness (Henningsen)/it’s contrary to public policy

1. without market failure/lack of options, we won’t toss it 

ii. problem w/just tossing out clauses: unintended consequences

c. RK doesn’t require procedural _

2. (if it’s not obviously a K – multipurpose – we’re worried about assent (Klar)) – move this??
3. Unconscionability reserves to the court the right to not enforce the K just because it’s substantively not fair

a. you need a story of unequal bargaining power/market failure + unfair terms (Walker-Thomas)
i. RK 208: just substantive unfairness, doesn’t require procedural unfairness 

b. court can do pretty much whatever it feels like to fix it (RK 208, Walker-Thomas, Star)

i. UCC: requires that you give parties the chance to prove it wasn’t unconscionable (UCC 2-302)

E. Mistake, Impracticability, Frustration of Purpose?

All three have the same structure: something unexpected and w/out anyone’s fault happens (or you both realize something); when that happens, we allow rescission (voidable but not void); UNLESS the risk of loss was (explicitly or implicitly) allocated


Cases turn on: whether the risk of loss was allocated

(Unilateral mistake gets taken care of under misrepresentation (material but not fraudulent); here we’re just concerned w/mutual mistake)
Hard to figure out what to do w/these cases b/c they’re in equipoise and no one’s at fault.. 

Three theoretical perspectives on what to do w/these no fault cases: windfall, least cost provider, productive information
· Windfall: let chips stay where they fall (Krell)

· Least cost avoider/insurance: assign risk of loss to party best able to prevent, so they’ll be more careful (remember, even if risk is yours by default, you can always: get more info, or explicitly allocate risk/get insurance)

· Productive information: encourage people to acquire expertise by allowing them to profit off of information they’ve gone to an expense to learn (diamond case); isn’t relevant if you’re not dealing w/cases where you’ve gone to expense to get info (Swinton)

1. mutual mistake, impracticability, frustration of purpose ( voidable unless risk allocated (RK 152, 261, 265)
a. tests:

i. basic assumption (Krell), or

ii. fundamental identity (cow), or
iii. really impracticable

1. somewhere between more $ and LOTS more $ (Transatlantic)

iv. basically the same under the UCC (UCC 2-615)

b. how do we undo a K? (Renner)

i. restitution but no reliance (RK 158, 272, 377)

c. how do we decide if risk has been allocated? (RK 154)

i. Relevant but not dispositive: foreseeability, insurance, custom (Transatlantic)

2. Unilateral mistake is different (RK 153) b/c there’s fault.. 

IV. Breach? 
We’re looking at different tiers of breach and their consequences
We basically want to see how important the thing you didn’t get was, and how close you came to getting it; we’re not going to let you off the hook for your performing _unless_ you didn’t get something really central to the K, and what you got wasn’t even close to what you bargained for. 

In general, we’d rather you keep on performing and work it out in the end; but if the other party really clearly isn’t going to perform, then we don’t want you to sit on your hands; it’s all about efficiency.

A. Is there non-compliance with a term of the K?
1. is the term a condition? (RK 224)

conditions are a way for the parties or the court to give a term extra special importance (that’s why if we think you’re trying to use conditions for harassment we’ll excuse forfeiture, because it’s not really important to you)
conditions protect the special term with sequencing: they make the extra special important term something that has to happen first, before another performance is due; so, if it doesn’t happen, you’re off the hook

conditions are a way of allocating risk (either explicitly – express – because you decide to allocate the risk that way; or implicitly – constructive – because we feel that’s how the risk reasonably should be allocated)

a. is the term an express condition? (ie, is it written into the K?)
If there’s an express condition, the parties have explicitly allocated the risk of non-occurrence, and we’re reluctant to undermine that, despite the harsh consequences 

i. If so, it must be met before performance is due (Luttinger)
ii. But, there are some mitigating doctrines (b/c harshness):

1. we still might dodge it if forfeiture would be disproportionate (RK 229) 
a. courts don’t like to apply this, but we will if it looks like you’re trying to penalize 
2. prevention: if you keep your condition from occurring, you don’t get to not perform
a. If it’s your condition and it’s under your control, you have to exercise “reasonable efforts and good faith” to make it happen (Luttinger)

3. interpretation: if the language is unclear, we’ll try to interpret as a duty rather than a condition (Jacobs, RK 227)
4. waiver: you waive by performing without objecting if the condition hasn’t been met (McKenna)
a. so if the time rolls around and the condition isn’t met, you have the choice of either having a fit, or performing anyways; if you perform anyways you’ve waived the condition and it’s now just a duty 
b. for repeat performances, you can revoke your waiver into the future (not into the past) UNLESS reliance
b. is the term a constructive condition? (ie, does one thing logically precede the other in the K?) (RK 234)
courts created to get around the problem of independent promises for when two things really do need to happen sequentially; the condition is created by the court, not explicitly in the K (although if the parties explicitly delineate the sequence of events in the K where it’s not obvious, that’s also kinda allocating the risk, so thinking of it as court-created isn’t quite right..)
i. if so, the preceding performance is a condition of the latter (Kingston)
ii. but, again we have mitigating doctrines (b/c harshness)

1. substantial performance 
a. substantial = essence of the K (Plante)

b. damages for breach still available (for gray area between “substantial” and “expectation”)

2. divisibility (Gill)
3. restitution (Britton)
a. damages in restitution for gray area between no performance and “substantial”

b. aggrieved party has option: return part performance if possible, or if not (ie, labor K), pay restitution for part performance (Britton)

2. is the term a duty? (if it’s not a condition, it’s a duty)
a. Sue for breach

b. the term can be BOTH a condition and a duty (Constable)

B. Is there non-compliance with the whole K?

Nexus between constructive conditions and material breach: usually we look at constructive conditions when the breach occurs/is dealt with at the end of the K (we’re cleaning up the mess after everything has happened already); material breach deals with noncompliance with breach part way through the K, before the other party has performed, to see if “self-help” by withholding performance is appropriate
1. is there breach AFTER performance was due?
This can be after PART of the performance was due
a. Is the breach material (or only partial)? (RK 241, Walker)
If you guess wrong, you’re totally screwed; we’re okay w/that result because we want to give you every incentive to keep performing and work it out w/cash later 

i. If so, you’re relieved of your duties (RK 237)
1. ie, you stop performing AND sue for breach 

a. but if you stop performing because you think the other party’s breach was material and it wasn’t, then YOU”VE materially breached (Walker)

2. you’re expected to give the breaching party a chance to “cure” the breach before bailing on the K

ii. if not, you have to keep performing
1. and then sue for damages
2. is there anticipated breach? (anticipatory repudiation?) (ie, a repudiation NOT accompanied by a breach)
a. if so, aggrieved party can sue right away, and duties are discharged (Hochster, RK 253)
why? We don’t want to make you sit on your hands until performance is due, it’s inefficient
i. UCC: adds option that you can wait for a bit (Hochster, UCC 2-610) only under UCC? Then why Hochstra??
ii. UCC specifies that repudiated duty must “substantially impair value of the K”; no equivalent language in RK
b. Repudiation can be retracted unless reliance (UCC 2-611)

3. assurances (UCC 2-609)

a. can be demanded when reasonable

b. if not given ( repudiation

IV. Damages? 
Expectation damages are the usual measure b/c we want to put you in the position you would have been in had the K been performed. 

Damages rules: designed w/social welfare in mind (unlike, say, liability – ie, torts – designed w/optimal care in mind) (this is why we don’t do punitives) 
why not more than expectation damages, why not disgorge profits? b/c we want efficient breach


sometimes we will make you disgorge profits for policy reasons (Snepp)

we want to warn against bad gambles (you’re on the hook if you guess wrong and there’s no surplus..)

coase theorem: put legal rule where transaction costs to negotiate are lowest

is that the goal? To get parties back to the negotiating table instead of breaching? 

Law and econ phase II: get to maximum efficiency of reliance/optimal reliance

A. Intro  

1. Expectation Damages

a. Where you would have been less where you are (Naval)
2. Reliance Damages
a. Where you were less where you are (Sullivan)

3. Restitution 

a. Unjust enrichment 

B. Specific Performance

We don’t often award specific performance, for historical and practical reasons; assumption is damages 

On the other hand, maybe more specific performance would realign incentives in a good way (Lintzer)
1. Specific performance: only available if damages are inadequate (RK 359, UCC 2-716)

a. Damages can be inadequate b/c uniqueness, or hard to measure, or can’t collect (RK 360, UCC 2-716)

b. if damages are inadequate, weigh costs and benefits of specific performance v inadequate damages (Sara Creek)

2. NO specific performance

a. For service Ks (Wagner) b/c we don’t like slavery

b. Or if the K terms are uncertain (RK 362)
c. Or, impossibility (RK 266)

i. (But you’re not totally off the hook just b/c impossibility (RK 267))

C. Expectation Damages

1. Measure

We have several different ways of measuring the expectation interest; they’re parallel for buyers and sellers, and are basically designed to give you your profit and your net expenses; they give you options on how to proceed 

a. RK: 

i. formula (RK 347)

1. fixed costs don’t get deducted (Vitex)

2. and, it doesn’t matter if your expectation costs exceed your actual loss (Tongish)

ii. Or, reliance (if you chose) (RK 349)

iii. restitution if we’re somewhere in the middle(RK 373)
1. measuring restitution (RK 371)
b. UCC: 2-703: seller; 2-711(1): buyer

i. Cover (s 2-706(1); b 2-712) (Laredo Hides)

ii. Or, market price (s 2-708; b 2-713)

1. but you can’t get the market price and keep the stuff (2-709), duh

2. we’ll give you a little leeway on the “time of tender” in determining market price (UCC 2-723)

iii. incidentals: anything reasonable (s 2-710; b 2-715)

1. you don’t get incidentals if they result from your failure to cover when you could have (we’re giving you incentive to cover..)

iv. specific performance (s 709, b 716)

c. lost volume seller

i. have to prove it’s not cover: capacity + buyer, maybe + profitable

ii. presumption is, it’s cover, b/c biz usually operates at max capacity

d. efficient breach

i. only efficient if you still make money AFTER paying expectation damages! (Tongish)

ii. we want to warn against bad gambles.. 

e. losing k 

i. if you’ve finished performing, you can’t get more than the k price (RK 373)

ii. but if we’re somewhere in the middle it’s harder to sort out, b/c cost curve usually isn’t flat

2. Limitations 
a. You have to mitigate damages if you reasonably can (Rockingham, RK 350)

Basic efficiency argument
i. But you can keep performing IF that’s going to let you mitigate (UCC 2-704(2))

ii. Also, we’ll cut you some slack on service Ks (Shirley McLane)

iii. UCC: builds in incentive to cover by not allowing incidentals if they result from your failure to cover when you could have

b. Construction Ks: unique prob w/measuring loss in value (Jacob & Youngs, Groves, Peevyhouse)

Efficiency/we don’t like waste; but, we also want to give you what you wanted if you really wanted it.. 
i. Damages are diminished value; can be cost to remedy if not disproportionate 

ii. Court just tries to assess if you really want performance or if you’re just looking for a windfall..  

iii. Solve this problem with specific performance ( private negotiation (Lintzer)

1. problems: transaction costs and bilateral monopoly 

c. we’ll only give you damages that you can measure w/reasonable certainty! (RK 352)

3. Consequential Damages

What we allow v what we don’t: perhaps goes to optimal reliance
a. We’ll give them to you b/c we want to make you whole 

b. But only if they’re foreseeable, either b/c reasonable, or b/c both parties know (Haxley, RK 351)

c. we don’t do emotional distress (Brown, RK 353)

d. and we don’t do opportunity cost (usually..)

4. Liquidated Damages
No penalties in Ks!
a. Stipulated damages clause: okay for liquidated damages, but not okay as a penalty (Wasserman’s, RK 356, UCC 2-718)

i. Actual OR anticipated count as reasonable for liquidated (UCC _and_ RK)

b. Can’t do penalty, but _can_ do incentive
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