


a) Consideration

i) Purpose of consideration

(1) Distinguishes legally enforceable contracts from mere gift promises

(2) Creates evidentiary proof that the parties intended to have a binding contract

(3) Serves as a cautionary tool to the parties involved in the promise

ii) Benefit/Detriment Element of Consideration

(1) Consideration is established if the promisee undertakes a detriment or the promisor experiences a benefit as a result of the contract

(2) Forbearance of a legal right constitutes a detriment to establish consideration

(a) Hamer v. Sidway
(i) Facts: 

1. Uncle promised nephew $5,000 to refrain from detrimental legal activities until his 21st birthday

(ii) Rule:

1. There does not need to be benefit to the promisor to constitute consideration. Detriment to the promisee is enough to establish a valid promise.
2. Whether the promisee benefited from the detriment is irrelevant if he gave up a legal right based upon the promise

iii) Gratuities

(1) Gift promises do not constitute consideration for the enforcement of a contract

(a) Kirksey v. Kirksey
(i) Facts:
1. Plaintiff moved onto brother-in-law’s land at his invitation and he eventually kicked her off and she had to go live in a shithole.
(ii) Rule:
1. A mere gratuity does not constitute sufficient consideration for the enforcement of a contract
2. A gratuitous promise is not legally enforceable despite there being a detriment to the promisee—the detriment does not count as consideration
iv) Restatement on Consideration
(a) § 71:Consideration as Bargained for Exchange
(i) To constitute consideration, a performance or a return promise must be bargained for
(ii) It is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise
(iii) The performance may consist of
1. an act other than a promise, or
2. a forbearance, or
3. the creation, modification, or destruction of a legal relation
(b) § 79:Adequacy of Consideration/Mutuality of Obligation
(i) Establishment of consideration eliminates necessity of:

1. Benefit to the promisor 

2. Loss to the promisee

3. Equality of things exchanged 

4. Mutuality of obligation

(c) § 81:Consideration as Motive or Inducing Cause
(i) Allows consideration to stand even if promisor/promisee are not induced to make the promise because of the promise itself
(ii) As long as promise was bargained for, it doesn’t matter whether that consideration induced the making or is inducing performance.

v) Familial promises are not legally enforceable

(1) Policy reasons

(a) familial promises are considered gifts unless substantial circumstances argue otherwise 
(b) historically, family issues considered private or it litigated at all where generally  

(2) Miller v. Miller
(a) Facts:

(i) Husband and wife created a contract where husband agreed to pay wife a yearly salary to do housework and not bitch.

(b) Rule:

(i) Where promisee’s detriment is a natural (legal) course of duty, the promise to do it is gratuitous

(c) § 73: Performance of a legal duty
(i) Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration, but a similar performance is consideration, if it differs from what was required by the duty in a way which reflects more than a pretense of bargain.

vi) Past consideration is not consideration
(1) An event that has already occurred cannot be bargained for

(2) Where there is no bargained for exchange, there is no consideration

(a) Feinberg v. Pfeiffer Co.
(i) Facts:

1. Company promised Mrs. Feinberg great retirement package, if she stayed indefinitely, and so she stayed a couple of years longer than she’d planned to because of the new incentives, and then she retired and then because the promisor had died, the company began cutting down her payments.

(ii) Rule:

1. A contract made based on past consideration is not legally enforceable as there was no bargained for exchange and thus no consideration.

(b) Mills v. Wyman
(i) Facts: 

1. Guy takes in sick kid, father promises to pay for expenses, kid dies, father doesn’t pay, guy sues him for expenses.

(ii) Rule:

1. Fulfillment of a moral obligation does not constitute consideration.

2. Past services do not constitute consideration

3. Also, services were directed at the son not the father, so father has no obligation

(c) Webb v. McGowin
(i) Facts:

1. Guy risked life to save wooden block from falling on his boss’ head. Boss promised him biweekly payments for his help, which stopped after boss died.  

(ii) Rule: 

1. Moral obligation based on past performance which conveyed a material benefit to promisor is sufficient consideration for enforcement of a promise.
a) Illusory Promises
i) Definition
(1) An illusory promise is a promise which doesn’t really promise anything since the promisor is not committing to anything even though it may appear as though he is.

(2) There is no consideration for illusory promises

(3) Strong v. Sheffield
(a) Facts:

(i) Uncle lent woman’s husband money. She signed a promissory note for the security of the money and the uncle said he wouldn’t take it back right away but whenever he wanted—there was nothing committing him to the new contract, there was no time limit, etc. 
(b) Rule:

(i) There was no promised forbearance in this case so there is no consideration.

(ii) When the promisor leaves himself unbound by the contract, there are no grounds for the enforcement of the contract. 

(4) Restatement on Illusory promises
(5) § 71: Illusory and Alternate promises
(a) A promise or apparent promise is not consideration is by its terms the promisor or purported promisor reserves a choice of alternative performances unless
(i) each of the alternative performances would have been consideration if it alone had been bargained for, or

(ii) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration
(6) Sometimes “good faith” test will be read into seemingly illusory promises
(7) Mattei v. Hopper
(a) Facts:

(i) Defendant said he would sell plaintiff land within 120 days of down payment if plaintiff found titles to the satisfaction of the defendant. Defendant decided to back out within 120 days.
(b) Rule:

(i) There was a satisfaction clause in the contract

1. Satisfaction having to do with commercial value

a. Reasonable person test

2. Satisfaction involving fancy, taste, or judgment

a. “good faith” test
b. UCC 1-201 (20): honesty in fact and the observance of reasonable commercial standards of fair dealing. 
3. A promise conditioned on satisfaction is enforceable because there isn’t an arbitrary standard for satisfaction.

(8) Wood  v. Lucy, Lady Duff Gordan
(a) Facts:

(i) Lady Duff Gordan was a fashion designer who gave Wood the exclusive right to market her designs.  She marketed some stuff herself and he sued her for breach of contract.  She said there wasn’t an enforceable contract because the plaintiff didn’t bind himself to anything. 

(b) Rule:

(i) That the plaintiff made a reasonable effort to market her designs was sufficient consideration for the enforcement of their contract.

(ii) Promise to use reasonable efforts is sufficient consideration

(c) Exclusive Dealings
(i) UCC 2-306 (2):  A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of good concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the good and by the buyer to use best efforts to promote their sale.

(ii) output requirements, etc., measured by “good faith” standard (2-306 (1))

a) Reliance
i) Definition:

(1) When promisor’s promise induces forbearance on part of the promisee
(2) Creates Promissory Estoppel
(a) When promisor is estopped from breaking his promise because it has induced reliance from the promisee.

(3) Generally reliance is the basis for enforcement of promises in four cases

(a) Family promises

(b) Promises to convey land

(c) Promises coupled with gratuitous bailments

(d) Charitable subscriptions

ii) Ricketts v. Scothorn
(1) Facts:

(a) Grandfather promised Scothorn a certain amount of money because he didn’t want her working. She quit working but had to wait for him to die to get the money because it was in estate, so got a job for a while, but when he died she was not given what he had promised her, so she sued the estate.
(2) Rule:

(a) Because plaintiff relied on her uncle’s promise, defendant is estopped from asserting that there is no contract

(b) The promise induced action which could have been foreseen when promise was made, and action was induced because of reliance on that promise. 

(c) Had there been no promise, no action would have been taken, and therefore promise is enforceable. 

iii) Feinberg v, Pfieffer revisited

(1) Facts:

(a) Same as before—cut off lady’s retirement plan that had been promised her, her second argument was that she’d relied on that pension.

(2) Rule: 
(a) The plaintiff relied on the promise and refrained from finding other employment because of that reliance. 

iv) Restatements on Reliance
(1) RK 1ST 90:

(a) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character in the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise
(2) RK 2nd 90:

(a) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if justice can be avoided only by enforcement of the promise. The remedy granted by breach may be limited as justice requires. 
(b) A charitable subscription or a marriage settlement is binding under Subsection 1 [see above] without proof that the promise induced action or forbearance.
(3) Differences between new and old RK 90

(a) The “definite and substantial character” is left out of the new RK
(b) New RK 90 also puts a limit on recovery as “justice requires”
(c) New RK also adds line about marriage settlements and charitable subscriptions
(4) Similarities?
(a) Both RK 90s establish that not all gift promises will be enforced
(b) Promises that induce promisee to rely on them to his detriment will be enforced if it would be unjust for them not to be enforced.
v) Cohen v. Cowles Media Co.
(1) Facts:
(a) Dan Cohen informed reporters of the arrests and conviction of the opposing candidate for lieutenant governor. The newspapers had promised to keep Cohen’s identity confidential, but the editors overruled that promise. When the stories were published, Cohen sued for breach of contract.
(2) Rule:
(a) Court upheld damages for breach of contract since Cohen had relied on a longstanding tradition of confidentiality in journalism and remedy for damges was the only way in which injustice could be avoided.
vi) D & G Stout, Inc. v. Bacardi Imports, Inc.
(1) Facts:
(a) Stout was a liquor distributor which was beginning to lose its thunder. It was going to sell but decided not to because it thought that Bacardi would continue using Stout as it supplier, since that’s what Bacardi kept on saying. After Stout said no to selling to the person that was offering to buy them out, Bacardi decided not to stay with Stout. Stout was forced to sell to another purchaser for a much lower price. 

(2) Rule:
(3) Where reliance upon a promise is foreseeable and reasonable, the injured party may recover damages for the amount in which they were harmed by relying on the contract 

a) Restitution
i) Definition:

(1) Recovery based on the prevention of unjust enrichment

(2) Seeking to put the aggrieved party back in the same position they were in before they entered into the contract

ii) Callano v, Oakwood Park Homes
(1) Facts:

(a) Callano owned plant nursery and was contracted to plant shrubs for a house being sold by Oakwood to Pendergast. Pendergast died without paying for shrubs. Callano sued Oakwood for the price of the shrubs, claiming that two parties were in quasi-contract and Oakwood was unjustly enriched.
(i) Quasi-contract
1. a.k.a. constructive contracts

2. class of obligations which are imposed or created by law without regard to assent of party bound, on the ground that they are dictated by reason and justice

3. obligations arise not out of consent to being bound but from ideas of natural equity

(2) Rule:

(a) Recovery on the theory of quasi-contract, was developed to provide a remedy where none existed.

(b) Here court found there was a remedy that would lead to equitable justice—suing the estate for the price of the shrubs, and not Oakwood.
iii) Paschall v. Dozier
(1) Facts:

(a) A daughter tells a contractor to build a bathroom in her parents’ house, her parents consent, but then she’s bankrupt and can’t pay him. He sues the parents for the price of the bathroom. The lower court dismisses the case and Paschall (the contractor appeals).  

(2) Rule:

(a) Since benefit was to be incurred on a third person with whom the contractor had no contract, all remedies against the person with whom contracted dealt with must be exhausted before recovery can be held against third-party for unjust enrichment.

(3) How is this different from Callano?
(a) In Callano there was another means of recovery

(b) Third party knew of the contract

iv) Cotnam v. Wisdom
(1) Facts:

(a) Two physicians performed an emergency operation on guy who was injured in a streetcar accident. Guy died and then his estate wouldn’t pay because he wasn’t conscious and couldn’t assent to the procedure. Physicians sued. 

(2) Rule: 

(a) This was a quasi- or implied contract

(b) When physicians or nurses render services for infants, insane persons, drunkards, people rendered unconscious, theory of implied contract sustains recovery for this type of assistance.

(c) In general, we are not going to make people liable for a service which was thrust upon them except for situations when such thrusting is done by medical personal to save their lives.

(3) How can we reconcile this case with Mills v. Wyman, and Webb v. McGowin?
(a) In Mills, the benefit was thrust upon the son

(i) There was no benefit to the father because he didn’t get any services

(b) In Webb, the benefit was thrust upon the boss

(i) Boss retained benefit which was thrust upon him

(ii) He also promised to pay
(4) Restitution is required when there is tacit consent to benefit being conveyed.

v) Restatement On Restitution
(1) RK 371:
(a) If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either

(i) Cost avoided
1. The reasonable value to the other party of what it would have cost him to get it from someone else in the same position
(ii) Benefit received
1. The extent to which the other party’s property has increased in value or his other interests advanced.

vi) Pyeatte v. Pyeatte
(1) Facts: 

(a) Husband wanted to go to law school so his wife supported him for three years and the deal was that she would go to school after he graduated and he would support her. After he was done he decided he wanted a divorce. She sued him for restitution.

(2) Rule:

(a) There is no restitution upon dissolution of marriage if both spouses are contracting to do usual and incidental activities of the marital relationship.

(b) If there is an agreement between the spouses and an extraordinary or unilateral effort by one spouse conferring benefit to another, restitution is appropriate.

(3) Hard to know where to draw the line for this rule.


a) Damages
(1) Law is concerned mainly with 
(a) relief of promisees 
(b) to redress breach
(c) NOT with punishment of promisors
(d) To compel performance
(2) Relief granted to the aggrieved promisee should generally protect the promisee’s expectation 
(i) The position the promisee would have been in if the promise had been performed.
i) United States Naval Institute v. Charter Communications, Inc.
(1) Facts:

(a) Naval was the assignee of the author’s copyrights for “Hunt for Red October,” and sold those rights to Charter communications/Berkeley publishing to publish the book in paperback, but not until October 1985. Charter got the paperbacks out in late September, causing the amount of hardbacks sold to decrease and costing Naval profits. Naval sued Charter for breach of contract.

(2) Rule:

(a) The objective behind contract remedy is compensatory, not punitive

(b) Naval was only allowed compensation for what it would not have lost but for the breach of the contract

(i) Only the profits from customers who never planned to buy the hardback even if the paperback date had been kept.

(c) When there is no proof as to precisely what would happen if the promise was performed when compared to what happened when it wasn’t it is not error to lay the uncertainty at the door of the wrongdoer who altered the proper course of events, instead of at the door of the injured party. 

ii) The Economics of Remedies

(1) Efficiency

(a) Resources should be allocated efficiently at all time

(b) If in a contract, resources are not being allocated efficiently, may be more beneficial to breach 
(2) Pareto Efficiency

(a) Benefit one actor without hurting another 

(b) Efficient breach is cool if forces intentional breachers to internalize costs before courts get involved 

(c) We want to prevent bad gambles 

(i) Make companies internalize the costs of non-performance early when they think about breaching promises 

(ii) Want self enforcing system (otherwise expensive) 

(iii) Only want to break contracts when there will be pareto efficiency 

(3) Coase theorem 

(a) All about transaction costs – doesn’t matter who law says should win or lose 

(b) Transaction costs in getting to efficient outcome 

(i) Ought to pick rule that fosters negotiations most easily 

(ii) Benefits least cost avoider

iii) Sullivan v. O’Connor
(1) Facts:

(a) Plaintiff was an entertainer who wanted to get nose job. Dr. promised her a good nose in two operations, it took three and her nose looked like shit. Operations also hurt. 

(i) What would damages look like under each damage remedy?

(ii) RK 371:  look at costs avoided/benefits received.

1. Restitution
a. Out of pocket expenses

b. Take away the benefit that was incurred by the promisor

c. Should it be $0 since Dr. was not unduly benefited—he made good faith effort, no malpractice, etc.

2. Expectation
a. What the person would have received if promise had been kept

b. What patient’s nose was compared to what it would have been

i. Cost of hospital procedure, and pain and suffering of third operation
3. Reliance
a. The different in the value of her nose, pain and suffering, all three procedures

b. Possibly lost chance or loss of opportunity costs.

(2) Rule:

(a) Plaintiff can sue for the third operation

(i) Pain and suffering as well as out of pocket expenses

b) Specific Performance for breach of contract
c) Punitive damages for breach of contract
d) Arbitration

a)  Assent
i) Problems with subjectivity and objectivity

(1) Do we look to the actual words assented to, or to the intent behind them?

(2) There are problems with both approaches


(a) Subjective test

(i) Can’t prove someone’s intent

(ii) Inefficient

(iii) People might reinterpret what they though

(b) Objective Test

(i) Hard to know if anything can truly be objective

(ii) Sometimes subjective principles (majority standards) are written into the law and passed off as objective which may not be applicable as objective to all situations
ii) Lucy v. Zehmer
(1) Facts:

(a) The Zehmers wrote and signed a memo saying they would sell Lucy their farm for $50k. Lucy offered them $5 to seal the deal, but Z’s refused and said they were kidding. Lucy sued for specific performance.

(2) Rule:
(a) Mental assent of the parties is not requisite for formation of a contract
(b) If the words or acts of one of the parties have one reasonable meaning manifesting an intent to assent, it doesn’t matter what may be the real and unexpressed state of mind.

(3) Court seems to be sympathetic to looking at subjective factors, but in an objective way.

(4) Restatement on Manifest Intent:
(a) RK 17
(i) The formation of a contract requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration

iii) Exceptions to the Manifest Intent Rule

(1) The promisor will not be bound if

(a) The promise is insufficiently serious

(i) E.g. Leonard v. Pepsico
1. The case in which Pepsi advertised that you could get a jet for a certain amount of Pepsi points.

(ii) Statements were made between intimates or for social purposes

1. e.g. A deal that is enacted as part of a script of a play on stage…

(iii) Optimistic statements made by doctors

iv) Misunderstanding (more on misunderstanding)
(1) Raffles v. Wichelhaus
(a) Facts:

(i)  There was an agreement between plaintiff, a cotton seller, and defendant, a buyer of cotton, that plaintiff would sell defendant cotton when it arrived from India on a ship called the Peerless. There turned out to be 2 ships called the Peerless and defendant refused to purchase the cotton from the Peerless the plaintiff claimed he had meant.

(ii) Rule:

1. There has to be meeting of the minds for assent.
2. There was no meeting of the minds so there was no assent to the formation of the contract. 

v) Restatement on Misunderstanding:
(a) RK 20
(i) There is no manifestation of mutual assent if the parties attach materially different meanings to their manifestations and

1. neither party knows or has reason to know about the other’s meaning, or

2. each party knows or has reason to know about the other’s meaning

(ii) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if
1. that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party, or

2. that party has no reason to know of any different meaning attached by the other and the other has reason to know the meaning attached by the first party.
b) Offer

(1) Def: 

(a) An act whereby one person confers upon another the power to create contractual relations between them

(b) Must be an expression of will or intention

(c) Must be assent, and there must be certainty of terms
(d) RK 24
ii) Statement of price

(1) General rule is that a mere statement of price is not an offer

(a) Owen v. Tunison
(i) Facts:

1. Owen wrote to Tunison asking if he would sell his property for $6K, and Tunison wrote back saying he could sell it for no less that $16K. Owen writes back saying he will buy it and has sent the money. Tunison refuses to sell and Owen sues.
(ii) Rule:


1. Statement of the minimum price required to buy was not an offer.

(b) Harvey v. Facey
(i) Facts: 

1.  Harvey asked Facey to sell him some land.  Facey stated lowest price. Harvey agreed to buy it and when Facey refused to sell, Harvey sued for specific performance.
(ii) Rule: 

1. Statement of lowest price does not constitute an offer. 
iii) Fairmount Glass Works 
(1) Facts:

(a) Plaintiff asked Fairmount to quote price on glass mason jars. 
Fairmount said the price was X amount “for immediate acceptance.

Plaintiff sent a letter of acceptance but Fairmount said they couldn’t do it. Plaintiff sued. 
(2) Rule:

(a) Where an offer can appear to be a mere inquiry into the price of goods, if there is some “magic word(s)” (the magic words here were “immediate acceptance”) manifesting the intention of the parties to create an offer and acceptance, a valid contract is formed

iv) Advertisements

(1) General rule is that advertisements are not offers
(2) Are invitations by the seller to the buyer to make an offer to purchase

(a) Lefkowitz v. Great Minneapolis Surplus Store
(i) Facts:

1. Store printed an ad for a sale they were having saying Black Lapin Stoles worth $139 were being sold for $1 on a first come first serve basis. Leftkowitz was the first one to arrive and wanted the stole, but store refused to sell It to him saying there was a house rule that it was for women only. 
(ii) Rule:
1. If something is promised in positive terms, clearly and explicitly, for something that is requested, there is an offer. 

v) Why are contracts sometimes indefinite?

(1) Businesses don’t want to be locked into anything

(2) Want court to determine outcome

(3) Forecasting problems

(4) Don’t have lawyers

(5) Lack of assent

(a) In this case we have to be careful about enforcing these kinds of contracts

(b) Both UCC and RK offer guidance as to what must be looked at to determine assent

(i) UCC 2-204 (3)
1. Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy
(ii) RK 33 (3)
1. the fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance
(iii) UCC seems to be saying that if there’s a reasonable degree of certainty then there is assent, RK seems less inclined to say that.

(iv) Both need offers with manifest intent and sufficient definiteness, enough to determine breach and offer remedy

vi) An offer doesn’t stay open forever  (more on that later)

(1) Termination of an Offer
(a) Ways an offer can be terminated

(i) lapse of time

1. if acceptance is not given within a reasonable amount of time, offer can terminate

2. if acceptance is not given within specified amount of time, offer can terminate

(ii) Rejection by offeree

1. Terminates the ability to accept the offer

(iii) Revocation by offeror

1. Offer can be revoked at any time before acceptance

a. See infra for Time of Acceptance for more info
2. Demonstrates that the power of offer and acceptance is a process that involves risk to both the offeror and offeree

c) Acceptance
i) Def.
(1) Voluntary act of the offeree whereby he exercises the power conferred upon him by the offer, and thereby creates the set of legal relations called a contract

ii) International Filter Co. v. Conroe Gin
(1) Facts:

(a) Int’l Filter wrote letter to Conroe who acting through their manager, made a proposal to order a filter. Int’l filter offered them filter for $X and said it would be a contract when approved by purchaser and by their own executive officer. Conroe accepted on the same day. Int’l Co OK’d the deal and sent Conroe letter saying thanks and to talk about $$$. Conroe tried to take back the deal and plaintiff sued for breach.

(2) Issues:

(a) Whether Conroe’s acceptance letter was an offer or acceptance.

(b) Whether Conroe was required to be given notice that Int’l had also accepted, making it a contract

(3) Rule:

(a) Requirement for notice can be dismissed through the language of the contract
(i) If contract doesn’t address requirement of notice to complete it, notice of acceptance is required

(b) Form of notice can take whatever form prescribed or adopted by the parties

(i) Doesn’t have to have the same form as that mandated of acceptance by the offer.

(4) Friedman’s interpretation

(a) In this case, Conroe was the offeror, since Int’l salesman couldn’t authorize, they had to wait for okay of the boss. 

(b) Since acceptance is the last station of contract and the okay of the boss was required for the contract to take place, it would make Conroe’s signature take next to last place which is offer.

(5) Friedman’s argument against the outcome of this case

(a) Conroe was the offeror

(b) Final letter to Conroe talking about prices was modification of the offer which nullifies old offer and makes new one
(c) Ambiguous terms 

iii) Notice of Acceptance

(1) By promise

(a) Offeree must “use reasonable diligence” to notify offeror of acceptance.  (RK 56)

(2) By performance 

(a) Notification only necessary if offeree has reason to believe offeror won’t know about acceptance.

(b) The offeror learns of performance within reasonable time

(c) Need for notification can be waived (RK 54)

iv) Evertite Roofing v. Green
(1) Facts:

(a) Ever-tite entered into a contract with Green to re-roof their house. Proposal became binding either when the officer signed contract or they performed. They had to wait for financing to be approved by bank before they could do anything.  In the interim Green hired another contractor. 

(2) Analysis:

(a) Similar to Int’l Filter in that the Green’s are the offeror.

(i) It was up to Ever Tite to accept or not.

(ii) Could accept either by performance or by signature from officer

(b) Acceptance happened when they began loading trucks with the intention to re-roof

(i) Because that was the beginning of performance

(3) Rule:

(a) Acceptance by performance is valid form of notice when commenced within a reasonable period of time.

(b) Where a time of acceptance is not specified in a contract, reasonable time of acceptance must be allowed depending on the circumstances of the case 

(c) Commencement of a performance by the offeree terminates the offeror’s ability to retract the contract without incurring liability. 
(d) See RK 54 (2)(b) 

v) Notice in Unilateral Contracts 

(a) Unilateral vs. Bilateral contracts 

(i) Bilateral contracts 

1. exchange of promises

2. Both parties are bound by the contract

(b) Unilateral contracts 

(i) Promise by offeror in exchange for performance by offeree

(ii) Neither party is bound until performance is begun

(c) Differences

(i) Offeree may prefer unilateral contracts 

1. He becomes bound to his promise in the bilateral contract

a. Creates liability if he changes his mind

2. can choose to perform or not perform without liability in unilateral contract

3. Unilateral contract has the risk of being revoked

a. On the other hand, offeree is not bound to perform
(2) Carlill v. Carbolic Smoke Ball Co.
(a) Facts:

(i) CSB offered a reward to anybody who got sick despite using their product for two weeks according to the instructions. Carlill used them and got sick. She sued and got damages, and Carbolic appealed.

(b) Issue: Did she have to give notice of her acceptance?
(c) Rule:

(i) Acceptance based on performance is sufficient without notification 

(ii) Unless the offer stated that notification of acceptance was required

(3) Bishop v. Eaton
(a) Facts:

(i) Eaton says that if Bishop gets loan for Harry, Eaton will pay him back. Bishop accepts the offer and gets loan. When he is not paid he sues. He is in Illinois and Eaton is in Nova Scotia.

(b) Rule:

(i) Notice of acceptance by performance should be given when the act is of such a kind that offeror would not know of the acceptance within a reasonable time.

(4) So the general rule is:
(a) In a unilateral contract (where acceptance is made by performance), you do not have to give notice of acceptance unless the offeror will not know about it within a reasonable time
vi) Acceptance through silence
(1) General rule is that silence does not constitute acceptance
(a) Even offeror who is master of the offer cannot specify silence as means of acceptance

(2) BUT silence can constitute acceptance in certain situations

(a) when there’s a relationship between the parties created through repeat conduct

(i) (relational contracts)

(b) goods are accepted and not returned within a reasonable period of time for rejection

(i) Hobbs v. Massasoit Whip Co.
1. Facts:

a. Seller sent buyer eelskins like he had in the same way four or five times and they had been accepted and paid for. This time buyer held onto them for a while and did not pay.
2. Rule:

a. Silent retention amounts to acceptance when a previous relationship has created a duty on one party to either accept sent goods or return them
b. Acceptance of the goods (and offer of the person sending them) can be found through silence and retention for an unreasonable period of time.

(ii) Oglebay Norton Co. v. Armco, Inc. 
1. Facts:

a. Parties had contracted to ship iron ore and outlined how the price would be calculated.  That method was no longer available, nor was the default method, so Armco said that it no longer had to be bound (agreement can’t be satisfied).  The court decided it a different way.

2. Rule:

a.  Long-standing relationships between parties may be used to establish parties’ desire to be bound by a contract, and the court has the authority to determine reasonable rates to clarify terms.

d) Termination of the Power of Acceptance
i) After a party has made an offer there are 4 ways in which that power can be terminated
(1) Lapse

(2) Revocation
(a) (by offeror)

(b) (it is offerors who revoke and offerees who accept or reject)
(c) Offeror’s death or incapacity
(d) Offeree’s rejection.
ii) Lapse

(1) After some period of time, an offer lapses.  
(2) If no period is specified, then it lapses after reasonable amount of time.
(a) Akers v. J.B. Sedberry, 

(i) Facts:

1. Akers, while in a conference with his boss Sedberry, orally offered to resign. Sedberry ignored his offer and continued with the conference, but a few days later she wired her acceptance. He sued for breach of contract and won. 
(ii) Rule:

1.  Ordinarily an offer made in a face to face conversation continues only to the close of the conversation and cannot be accepted afterwards.

(b) Loring v. City of Boston
(i) Facts:

1. The City of Boston had run a weeklong ad in newspapers offering a $1000 award for the apprehension and conviction of any persons setting a fire to any city building. Three years later there was a fire in Boston, and Loring with the reward in mind, pursued the incendiary to New York, arrested him, returned him to Boston, had him indicted and proved that he started the fire, and then sued the city for the money.
(ii) Rule:

1. Unreasonable amount of time had passed since when offer was made


(3) RK 41:
(a) Lapse of Time

(i) Offeree’s power of acceptance is terminated at time specified in offer, or if not specified, after reasonable amount of time.

(ii) Reasonable amount of time depends on circumstances

(iii) Offer sent by mail is seasonable accepted before midnight on the day it is received.

iii) Revocation

(1) Option Contracts
(a) A promise made by an offeror that effectively limits the offeror’s power to revoke 
(b) Usually express directly or indirectly a fixed period during which the offeree must “pick up” or exercise the option.
(c) There are three ways an option contract can be created:
(i) Consideration
(ii) “Firm offers” under the UCC
(iii) Reliance by the offeree
(d) Purpose:

(i) reduces some of the risk for offeror

(ii) if an offer is unequivocally left open once the offeror extends it, the offeror would be at the risk of market forces

(e) Ways of terminating option contracts 

(i) Lapse of time

(ii) Death causing impossibility of performance

(iii) Subsequent illegality of performance/promise

(f) Option contracts cannot be terminated by:

(i) Revocation

(ii) Death of the offeror or offeree

(iii) Rejection by the offeree

(g) Courts are skeptical of option contracts

(i) make sure that the offeror really intended to keep the offer open

(ii) don’t lightly assume that the offer is meant to be left open

(iii) look to see why the offeror would want to take that risk of not keeping options open
(h) The general rules

(i) an offer can be revoked at any time prior to acceptance

(ii) The power to accept is terminated once the offeree learns that the offeror has revoked the offer

(iii) Can learn through notice or inconsistent conduct (see Hoover)
(iv) If an offer is left open, there has to be consideration to support the promise to keep it open

1. Consideration can be money or a return promise

(i) RK  87 
(i) Option Contracts

1. Option contracts created by the giving of consideration for the exchange of promise/performance within a reasonable time
(j) Hoover Motor Express Co. v. Clements Paper Co
(i) Facts:
1. Hoover made an offer to Clements to buy real estate. Offer had been made on November 19, and Clements’ vice-president (Williams) had been authorized to accept it in December, however he did not do so till January 13 when he called up Hoover and told him they were ready to go through with it. Hoover told him that he might not want to go through with it anymore. Clements later sent an acceptance
(ii) Rule:
1. Hoover’s remark to Williams on the phone told Williams that Hoover no longer consented to the transaction.
(2) Consideration in option contracts
(a) Dickinson v. Dodds
(i) Facts:
1. On June 10, defendant John Dodds signed and delivered to the plaintiff, George Dickinson a memorandum which said he would sell Dickinson his property for $800. Offer was left open until 9am on June 12. Plaintiff did not let Dodds know that he had accepted till after he found out Dodds might have sold to someone else. After he found out he tried to accept but Dodds said no so plaintiff sued.
(ii) Issue:
1. Whether Dodds could revoke before the time limit set for acceptance.
(iii)  Rule:
1. An offer can be revoked any time before acceptance.

2. The power to accept is terminated once the offeree learns that offeror wants to revoke

3. For the offer to be binding (“firm offer”) there has to be consideration
(b) RK 43:
(i) Indirect communication of revocation
1. Offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.
(3) Firm Offers
(a) Def

(i) An offer which has to remain open for a specified amount of time because there is consideration.
(ii) UCC contains a provision which enables an offeror to make an offer irrevocable by means of a signed writing in the absence of consideration
(b) UCC 2-205:

(i) Firm Offers: 

1. An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable for lack of consideration, during the time stated or if no time if stated then for a reasonable time
2. in no event must that period of time extend three months unless there is a form with that assurance supplied by offeree and signed by offeror
(c) Ragosta v. Wilder
(i) Facts”
1. Ragosta offered to buy Wilder’s property and sent a check for $2000 and began arrangements to get the necessary financing. Defendant returned the check saying that he didn’t want to tie up the property, but defendant made offer of his own saying that he would sell the fork shop and his property for $88,000, if plaintiff met him at the bank on certain day with said sum, providing it had not already been sold. Defendants revoked before that day and plaintiffs sued for damages.
(ii) Issue:
1. Whether the plaintiff’s financial costs constitute performance which acted as acceptance and made offer irrevocable.
(iii)  Rule:
1. There was no consideration (check was sent back) so offer was still revocable.
2. No equitable estoppel to enforce the offer if the elements of equitable estoppel are not satisfied

3. Performance tendered (merely getting financing) by the offeree was not the performance specifically requested by the offeror.

a. RK 45
i. Where an offer is to be accepted by performance, offeree can accept by beginning performance and at that point the offeror cannot take the offer off the table

ii. An option is created to complete the deal

iii. It cannot be revoked

iv. (Part performance of an offer which is to be accepted by performance renders an option contract.)
(4) Reliance and Option Contracts  (Pre contractual liability)
(a) Reliance on an offer can create an irrevocable offer

(i) Drennan v. Star Paving
1. Facts:

a. Sub-contractor gave plaintiff contractor a bid which plaintiff then used to get a building project. Sub then revoked before the plaintiff could verbally accept. Sub refused to work unless he got more money. Plaintiff sued for reliance damages.

2. Issue:

a. Whether plaintiff’s reliance on defendant’s sub-contracting bid created an irrevocable contract

3. Rule:

a. An offer that does not explicitly state that it may be revoked at any time is not necessarily revocable

b. Reliance on an offer may make it irrevocable

4. Analysis:

a. Strays from the way we have looked at revocability

i.  RK § 45 (above) and RK § 90 (if a promise reasonably induces action on the part of the promisee then there is a contract)

b. In this case there was no promise to contractor—was merely an offer which is a promise conditional on acceptance
i. Revocation was made before acceptance

c. Also, there was no part unilateral contract, or part performance.

5. Instead Court looks to new rule of reliance
a. RK 87 :
i. An offer is a binding option contract if it is written and signed and there is purported consideration and an exchange of fair terms
ii. An offer which the offeree should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does, is binding as an option contract to the extent necessary to avoid injustice.
(ii) Special Rules for Contractors who revoke

1. Holman Erection Co. v. Orville E. Madsen & Sons, Inc.
a. Facts:

i. Madsen a general contractor, used Holman’s sub-bid and listed Holman a subcontractor for a job.  When Madsen was awarded the contract it made subcontracts with other subcontractors. Holman learned that Madsen had listed Holman initially.  Holman sued Madsen alleging that Madsen had accepted its sub-bid. 

b. Issue:

i. Whether Madsen’s listing of Holman as a subcontracted constituted acceptance to Holman’s offer, thereby creating an irrevocable contract.

c. Rule:

i. Differences between general contractors and subcontractors
ii. General contractors are not bound to their bids, even though subcontractors are since subcontractors have more time to prepare, etc. 
e) Formation Under the U.C.C
i) § 2-204

(1) Formation of contracts 

(i) Contract can be made through conduct

(ii)  Don’t have to know when deal was made

(iii)  There can be a contract even if there is indefiniteness as long as you can figure out remedy and you know parties wanted to be in contract

1. UCC v. RK

a. UCC is less formal 

b. More favorable at finding agreements than RK

c. Only applies to sale of goods between merchants

ii) § 2-205

(1) Firm Offers / Options contracts 

(i) Offer signed in writing that gives assurance that it will be held open either for specified time or reasonable time if not specified, isn’t revocable because of lack of consideration

1. UCC v. RK

a. Common law usually holds that offer can be revoked at any time

b. Common law requires purported consideration (RK § 87) for irrevocable offers

i. UCC says you don’t need consideration, just need a signed document

iii) § 2-206

(1) Offer and Acceptance

(i) offer invites any type of acceptance that is reasonable unless it says differently

(ii)  when acceptance is through performance, if offeror isn’t notified of performance within a reasonable time, the offeror can treat the offer as having lapsed

1. ordinarily if you’re performing as acceptance you have to give notice

(b) UCC v RK

1. Rule is flipped in UCC 

2. In RK the rule is that there only has to be notice of performance as acceptance if the offeror cannot reasonably know of the performance

iv) Common law pre- § 2-207

(1) Mirror Image Rule

(a) Definition:

(i) Acceptance had to mirror terms of the offer for contract to be valid
(ii) anything varying from the terms of the offer is a rejection and counter-offer

(b) Problems rule created:

(i) allowed for injustices

1. party sending the acceptance, or last form, could often get out of the contract because the wording was different in the acceptance from that in the offer

2. similar to injustice possible through strict doctrine of certainty

(ii) allows parties to weasel out of contracts 

(2) “last-shot doctrine”

(a) Definition:

(i) When someone performs in response to an offer, the terms of the last offer are the final terms

(b) Favors the party who sends the last form

(i) Creates incentive to have a battle of forms

(3) Battle of the forms

(a) Corporations send offers and acceptances on standardized forms 

(b) Small variation in the forms cause the contract to fall under the mirror image rule

v) Cases involving battle of the forms
(1) Fairmount Glassworks
(a) Seeks to mitigate the harshness of the rule

(b) Facts:

(i) Fairmount seeks to repudiate the contract on the grounds that the inclusion of “first quality goods” w/ Crunden’s specifications changed the terms of the offer and was not an acceptance but a counter offer

(c) Ruling:

(i) Court looks to the conduct of the parties and rules that this specification was not a dependent clause of Fairmount’s revocation of the contract.

(ii) Does not specifically revoke the mirror image rule

1. “first quality goods” was general trade standard and well known

a. did not add anything new to the contract

2. says that where the terms, as used in the trade, has the same meaning as another term, and the parties act so as to give the terms the same meaning, the additional term doesn’t nullify the contract.

(2) Modern § 2-207

(a) Additional Terms in the Acceptance

(i) § 2-207(1)
1. Acceptance that occurs within a reasonable time still creates a binding contract even if it includes additional or different terms

2. unless the acceptance is conditional on assent to the new terms

(ii) § 2-207(2)
1. Between normal parties, additional terms are considered proposals 
2. Between merchants, additional terms are automatically included in the contract unless
a. acceptance is limited to the offeror’s assent to the new terms

b. the new terms materially alter the offer

c. the offeror gives, or has given, reasonable notice of objection to the terms

(iii) § 2-207(3)
1. Conduct of the parties can establish a contract even if none is established through writing

2. contract will consist of agreed-upon terms and UCC gap-fillers
(b) Questions raised by this provision:

(i) Is there a difference between additional and different terms?

1. No:

a. Was a drafting error

2. Additional and different terms should be treated the same way

(ii) Use § 2-207(2) in determining how to deal with both types of terms in a contract

1. Yes:

a. Different terms would knock each other out of the contract

b. Would move to § 2-207(3) and replace with gap-fillers

(iii) What does it mean to “materially alter” the offer?

1. terms that would result in surprise or hardship if incorporated into the contract

2. Examples

a. Clauses negating warranties

b. Clauses going against usage of trade standards

i. Ex: for percentage of on-time deliveries

c. Clauses limiting reasonable time periods for filing of complaints

(c) Proposed Amendment to 2-207
(i) Change

1. Removes all talk of additional and different terms

(ii) Defines terms of the contract:

1. any terms appearing in the records of the party

2. terms that the parties agree on, whether in the record or not

3. gap-filler terms supplied by the UCC

(iii) Effect



(iv)  
 nullifies § 2-207(2)

a. additional terms are no longer automatically considered part of the agreement

2. Shifts all additional and different terms to § 2-207(3)

a. Terms cancel each other out and are replaced by gap-fillers

(3) Cases about UCC contract formation

(a) Dorton v. Collins & Aikman Corp (CarpetMart)

(i) Facts: 

1. Parties had a course of dealing from 35 years of continued transactions. Carpet Mart brought and action against Collins when it learned that it sold them shitty carpets. Collins used a standardized acceptance of order form, which included a mandatory arbitration clause and Carpet Mart placed orders without protest to any of the terms.
(ii) Issue:

1. Whether the “acceptance subject to…” clause contained on Collins’ acknowledgment of order form materially altered the offer and created a condition that had to be expressly agreed to by Carpet-Mart.

(iii) Rule:

1. Where an offer with an additional term operates as an acceptance under UCC 2-207(1) and the material terms do not materially alter the contract so as to create undue hardship or unreasonable surprise on the other party, express consent to the additional terms is not required under 2-207(2).
(iv) Analysis:

1. under common law clause would be binding b/c of last shot rule.
1. Look to 2-204(1) to see if there’s a contract.

 



2. Was there a written confirmation? (207(1)) 


3. If yes, are there additional terms?

4. If yes, is acceptance expressly made conditional on assent to the different terms?

· The court is saying that it isn’t EXPRESSLY conditioned on acceptance if there are 7 different ways of acceptance including silence.  
· We ought to interpret the expressly made conditional by whether the offeree is unwilling to proceed with the action. 

· Materiality: UCC Comment 4: surprise or hardship; if we wouldn’t have been able to presume consent to the term. 

2. if the contract does not hold up under § 2-207(1), (if not expressly conditional) but conduct of the parties establishes that a contract exists, the additional terms are eliminated and replaced by gap-fillers

3. [but there is no gap filler provision for arbitration, so if it had dropped into 2-207 (3), the arbitration clause would have dropped out]

a. Case is remanded to see if 2-207 (1) was met—if there was seasonable acceptance through written confirmation

(4) Itoh v. Jordan
(a) Facts: 

(i) Itoh purchased steel coils from Jordan. Sued them for defective products. Jordan’s acknowledgment form had included a provision stating that the acceptance of the coils was expressly conditional on the additional terms (including the arbitration clause). Said buyer had to notify seller if terms were not acceptable. Itoh never responded to provision and paid for steel they had ordered.
(b) Court’s preliminary rules:

1. There was no contract with new terms since acceptance was expressly conditional on buyer’s assent and Itoh had remained silent

2. Contract falls under § 2-207(3) because parties acted as though there was a contract
3. Additional and different terms are replaced with UCC gap-fillers

(c) Issue:
(i) Whether the arbitration clause is a UCC gap-filler

(d) Rule: 


(i) Arbitration terms are not supplemental terms under UCC gap-fillers because they materially alter the terms of the contract. 

(ii) By submitting additional terms and requiring buyer’s acceptance of the terms, seller leaves options open to himself, but once he accepts the contract through performance he binds himself to the agreed upon terms and whatever gap-fillers may be supplied by the UCC. 

(e) Take away from this case:

(i) If you want to stand on your additional terms, don’t perform without getting express consent to them

(ii) If Jordan had held out until Itoh expressly assented they would have gotten arbitration 

(5) Northrop Corp v. Litronic Industries
(a) Facts:

(i) Litronic and Northrop entered into a contract. Litronic’s offer contained a 90 day limited warranty that was in lieu of all other warranties. Northrop’s acceptance contained an unlimited warranty but when they tried to return defective products, Litronic said no saying 90 days had lapsed.
(b) Issue:

(i) Whether different terms are treated the same as additional terms under the UCC

(c) Rule:

(i) The purpose of the UCC is to create conformity throughout contract law. 

(ii) When terms of each side conflict, they cancel each other out and are replaced by UCC Gap Fillers.  KNOCKOUT DOCTRINE.

a.( Prof Victor Goldberg suggests “best shot” rule – enforce all terms in one form based on overall assessment of their relative fairness.  Would force companies to create more balanced terms.)( What is this?
(d) Problem with this ruling:

(i) Court thinks a different ruling is more sensible.

1. Only rules this way for uniformity within the law
2. Thinks UCC 2-207(2) about additional terms should apply (accepted unless materially alter).  BUT, court must apply IL state law, and thinks they would use Knockout doctrine.

3. Bound by the law of the state b/c hearing the case under diversity jurisdiction 

(ii) More sensible ruling:

1. Different terms are equivalent to additional terms and follow the flow of § 2-207(1) to § 2-207(2)

a. are proposals to the contract and accepted through performance unless they materially alter the contract, are specifically defined as needed express acceptance or offeror rejects them

b. [this issue would be eliminated if proposed 2-207 were passed].

(6) ProCD Inc. v. Zeidenberg (Rolling Contract—can’t tell when acceptance happened).
(a) Facts: 

(i) Ziedenberg brought ProCD’s product in a store and proceeded to use it for commercial purposes which went against the license he accepted to. The license could not be found until purchase and use of the software. The license included with it an option for return and refund if the license was not agreed to. Ziedenberg argued acceptance happened when he bought product and terms were secret. ProCD argued acceptance was when he clicked I accept.
(b) Issue: 

(i) Whether the shrinkwrap license was a secret, post-acceptance condition imposed on the buyer after he had consented to the offer.

(c) Rules: 

(i) Acceptance here is agreement to the licensing agreement after the software has been used. 

1. Because there is a specific provision allowing for return if the license is not agreed to, Zeidenberg’s use and failure to return amounted to agreement after he had read the license. 

2. RULE: A buyer accepts goods under 2-606(1) (b) when he has the opportunity to inspect, and fails to make a rejection under 2-602(1).
a. Holds onto it without returning it within a seasonable amount to time.
(d) Controlling UCC here is 2-204(1). 

(i) Formation in General:


1. A contract for the sale of good may be made in any manner sufficient enough to show agreement including conduct by both parties which recognizes the existence of such a contract.

(ii) Since ProCD (vendor) is master of the offer, he sets limits on acceptance and what constitutes it.

(iii) B/c there is only one form, 2-207 doesn’t apply.

1. Friedman thinks this is obviously incorrect

a. See Dorton where there is only one form

2. Thinks that court wants to grant these types of contracts and uses whatever means necessary to do so

(e) Rolling contracts

(i) Shrink-wrap license is an example of one

(ii) Considered rolling b/c it’s hard to target the moment of assent

1. Was it when the purchase was made?

2. Was it when the package was open?

3. Was it when he clicked “I Accept”?
(f) Surrogates

(i) Is there some way we can think we have agents protecting our interests in these types of transactions?

(ii) For Zeidenberg the store could be surrogate, consumer reports, better business bureau, anyone who reads the terms and raises awareness

(iii) Firms can segment their markets by treating those who complain extra-favorably—eg giving free stuff so they don’t give bad reviews about their products

(g) Government agencies

(i) Controlled by firms?

(ii) Autonomy argument

(iii) Might not be good surrogates—might be too demanding about the terms of contracts.
f) The Statute of Frauds
i) Statutes of frauds basically address oral agreements that are not enforceable because they are not in writing. 

ii) Section 2-201 of the UCC is the contemporary version of the common law statutes of fraud.  

(1) UCC 2-201

(a) Subsection 1

(i) For Sale of goods worth more than $500 is not enforceable unless there is some writing sufficient enough to indicate such a contract has been in writing and signed.
i. [The required writing does not have to contain all the material terms of the contract…the price, time, place of payment or delivery, general quality of goods, or any particular warranties may all be omitted.  All that is required is that the writing demonstrates that the offered oral evidence rests on a real transaction.]
2. Only quantity has to appear in the writing
a. Writing is not insufficient because the quantity is not the one agreed upon
b. If quantity is understated, recovery is limited to the amount stated
3. Also, just because one party might not have “really” signed the contract doesn’t matter
a. The word “signed” includes any authorization which identifies the party to be charged
i. An offer to buy in a signed writing satisfies the statute in an action against the buyer
ii. An offer to sell does so in an action against the seller.
iii. A written offer that is orally accepted may constitute sufficient memorandum of the contract provided that the offeror is the party to be charged. 
(b) Subsection 2

(i) “merchants exception”
1. This basically makes a writing efficacious against a non-signer.
2. A merchant will not stand silent on the receipt of a message indicating his assent to an agreement he did not work
3. Silence basically will count as assent and the writing will be enforceable—the merchant should know better than to not submit an objection in writing.
(c) Subsection 3
(i) Contracts which do not satisfy requirements under Subsection 1 but are valid in other respects are enforceable if
1. goods made particularly for that buyer
2. party against whom enforcement is sought admits that contract for sale was made, but is not enforceable under this provision for beyond the quantity of goods admitted 
3. with respect to goods for which payment has been made or accepted or which have been received and accepted
iii) Individual states also have their own statutes of fraud

(1) New Jersey Has chosen to repeal most of their statutes in the way Parliament did. 

iv) Cases we studied falling into 2 main clauses of S of F

(1) The suretyship clause

(a) Basically deals with suretyship agreements in which one party agrees to answer for another’s debt or other obligation as a surety or guarantor. (e.g. the wife in Strong v. Sheffield)

(b) The suretors need to sign something for their offer to remain enforceable

(2) One year clause

(a) Basically anything that requires performance after a year has to be put into writing.

(b) Generally excludes things which can be performed within a year, and only covers those that “really cannot.”

(c) Can be limited

(i) In events where large scale development is planned that could happen within a year

(ii) By performance on the other side

v) Requisites of Recording and Signing
(1) “To satisfy the statute of frauds, a writing must contain the essential terms of the agreement it memorializes.”  Janus v. Sproul Va. 1995

(2) Writing must contain substantially the whole agreement and all its material terms and conditions, so that one reading it can understand from it what the agreement is, or contain the essential elements of a specific, consummated agreement. 

(3) Courts have held that the memorandum exacted by the statute does not have to be in one document. 

(4) It may be pieced together out of separate writings as long as one of them is signed or something.

(5) However, considerable leniency is shown in what constitutes signing. 

(a) UCC 1-209 (39)

(i) Signed includes any symbol executed or adopted by a party with present intention to authenticate a writing.  
vi) How to Approach Statute of Frauds?
(1) Is K within Statute of Frauds? (RK 110)
(a) If no then proceed with other K analysis
(b) If yes, (RK 131) have the requisites of Statute of Frauds been met?
(2) If no then you’re out of luck unless relief under a remedial doctrine available?
(a) If no, out of luck 
(b) If yes
(i) Part performance
(ii)  Estoppel (RK 139)
(iii) Unjust enrichment
(3) Statutes of Frauds are rules that require that certain kinds of contracts are made in writing.

(a) What are things that fall under statute of frauds?

(i) 6 different kinds of contracts

1. M- in consideration of marriage

2. Y-  not performable in a Year

3. L-  conveyance of interests in land

4. E-  Executor debts—where they take over the debts of the estate

5. G-  Goods that are valued at over $500 (In UCC 2-201)

i. This one is not from RK

6. S-   Sureties

i. Why do we care about surety K?

ii. because people might be overly anxious in signing for another (cautionary reasons)

iii. suspicious about others wanting to pay someone else’s debt

(b) Every state is different

(i) All of these may not fall under statute of frauds

(ii) Some states might give us additional things that aren’t included above

(iii) Some courts don’t pay attention to cases which fall under statute of frauds which can be performed within a year of the making

(4) REQUISITES:

(a) Generally speaking we need four things:

(i) Writing has to be signed by the person against whom the contract is charged

(ii) Writing has to identify the subject matter of the contract

(iii) Writing has to show that a contract has in fact been made

(iv) Has to show with reasonable certainty that the contract included the unperformed promises. 

(b) Writing can be more than one piece of paper—a collection of documents, so long as they are in an obvious way connected to one another, referring to the same transaction. 

(5) UCC 2-201

(i) Not worried that every term be exactly right, only quantity is an essential term

1. Contract will not be enforced beyond the quantity specified.

(ii) Also different from common law in that buyer has to send written objection if he doesn’t want what he is sent.
1. We want merchants to be careful and pay attention

vii) Cases Involving Statute of Frauds
(1) Johnson Farms v. McEnroe
(a) Facts:

(i) Want to sell Johnsons their land but want like-property in exchange, Johnson found a property half the size but couldn’t find any more. Deadline was coming up but Tom McEnroe, the son said that it was okay, his dad was on vacation but when he got back they would look for land together. Johnson Farms spent money platting a land because they thought deal was going to go through, but it doesn’t.

(b) Issue:

(i) Was this case within statute of frauds?

1. Yes because it was an oral agreement of conveyance of land.

(c) Rule: 

(i) Any court to can compel the Specific Performance of any agreement for the sale of real property in case of part performance thereof. The oral contract will be enforceable if part performance is recognized in land sales by any of, or a combo of, paying the contract price, taking possession of the property, or making improvements.
(d) Analysis:

(i) Generally part payment alone does not work as part performance.

1. Could be too small

2. But main problem of the case is that we don’t know what the oral agreement was

a. this could be the actual deal, we don’t know. 

(ii) Platting the land which they didn’t have, possibly shows us that there was the contract, so does the fact that the McEnroes approved through keeping money in escrow

1. Could have claim for reliance damages (for platting) and restitution damages (for overpayment)

(2) Monarco v. Lo Greco
(a) Facts:

(i) Natale and Plaintiff invested in agricultural property and asked son Christie to work on it then they would leave it to him. So he did, stayed home, didn’t pursue any other things, and added to the value of land.  Made wills going along with this agreement though they didn’t explicitly refer to agreement.  Natale changed his will before he died leaving his property to Lo Greco, his grandson
(b) Issue:

(i)  Whether plaintiff can rely on the statute of frauds to defeat the oral agreement that Natale had with Christie or whether she is estopped from doing so?

(c) Rule:

(i) statute of frauds does not apply when there is reliance on a verbal promise and the effect of applying Statute of Frauds would be injustice.  

(ii) The “reliance” that must be present is not a reliance that contract will later be put in writing, but reliance that contract will be performed.

(d)  RS § 139 – Statute of Frauds will be estopped if necessary to prevent injustice (stricter than RK 90).  In determining whether to apply, must consider:  

(i) Reliance

(ii) unjust enrichment (and restitution)

(iii) evidence: prove based on some prior agreement

g) Interpretation and Implied Terms

i) Rules of interpretation: 

(1) the statutes that are read into agreements to either allow or preclude admission
ii) Market Street Associate v. Frey
(1) Facts:
(a) MKA entered into a sale and leaseback agreement with GE trust.  MKA seeks to exercise their option under paragraph 34, which says that they can buy the property back for half the value, if they make an effort to secure financing, and the creditor doesn’t give consideration to their proposals for additional financing. Creditor did not know of Paragraph 34, and so rejected their proposal for financing. 
(2) Issue:
(a) Did Market Street have an obligation to inform the pension trust of Paragraph 34?
(3) Rule:
(a) If you believe there’s an oversight when exercising the contract, then have a duty of good faith to the other party to point it out.
(b) Can’t opportunistically and take advantage of a contracting partner’s ignorance over terms of the agreement. 
(i) (case was remanded to see whether MKA did business knowing the other guys didn’t know—i.e. in bad faith) 
iii) Dalton v. Educational Testing Services
(1) Facts:
(a) Discrepancy of test scores based on hand writing. Dalton had several options on how to proceed- could cancel score, take it again, show extra materials to ETS, etc. ETS accepted materials contesting discrepancy and dismissed them without considering them. Dalton sued for specific performance to release scores.
(2) Issue:  
(a) Whether ETS’s refusal to consider relevant material supplied by Dalton breached its contract with him and whether there should be specific performance to release his November scores.
(3) Rule:
(a) Duty to act in good faith can’t exceed what is in the contract. 
(i) Even though Dalton may have wished for something more than what was in the contract, but he is limited to the terms of the contract. All he can get by way of relief is that ETS may not act arbitrarily or randomly.
(ii) Specific performance in this case would be them looking at additional materials in good faith
1. no guarantee that scores will be released
iv) What is “good faith”?
(1) UCC § 1-304 

(a) Obligation of Good Faith

(i) every contract within the UCC has an obligation of good faith performance

(2) UCC § 1-201(20)

(a) Definition of good faith

(i) Honesty in fact

1. Internal to the transaction

(ii) observance of reasonable commercial standards of fair dealings 

1. Parties have to show they met the standards standards of fair dealing

v) BKC v. Weaver
(1) Facts:

(a) Weaver owned BK Franchise and BK allowed another one to be opened up really close to him. Sues for breach of contract because of lack of good faith.

(2) Rule:

(a) Where a party has, in good faith, performed express terms of contract, there is no cause of action for breach of implied warranty of good faith and fair dealing. 

(b) Good faith cannot alter the express terms of the agreement 

(c) Not a separate cause of action—can use it only to enforce the terms that are there!!!

(i) There was nothing express in their agreement which said BK couldn’t open up near his.

(ii) BK did not breach any specific contractual provisions

(iii) No breach of contract action exists for not acting in good faith unless an express term is not acted upon in good faith

vi) Nanakuli Paving v. Shell Oil
(1) Facts:
(a) Nanakuli and Shell had a continuous contract (N brought asphalt from S) which plaintiff (N) said defendant breached through failure to price protect when prices doubled one year. Price protection was a trade usage and also a course of performance between the parties as Shell had price protected twice before the incident in question when same thing happened to priced. However, Shell argues that the express terms of the contract govern. 

(2) Issues and Analysis:

(i) Whether Shell is bound by the trade usage of price protection?
(ii) Whether Shell’s previous actions constituted a voluntary waiver or an established course of performance?
(iii) Whether Shell had a good faith responsibility to give price protection?
(b) UCC 1-303 
(i) Defines course of performance
1. agreement involves repeated transactions between parties
2. acceptance of course of performance
(ii) course of dealings
1. sequence of previous dealings between parties
a. which establish common basis of understanding their expressions
(iii) usage of trade
1. any practice or method of dealing having such a regularity of observance in the trade so as to expect it to be respected 
a. existence of this must be proven by fact
b. if established in a code, then it is a question of law.
(iv) Hierarchy:  Express Terms ( course of performance ( dealing ( usage of trade. 
1. only arrange them as hierarchy if they cannot be reasonably construed as consistent with one another. 
2. may be used to give particular meaning to specific terms in the agreement
3. and may supplement or qualify terms of the agreement
(v) Evidence of usage of trade can’t be surprise to opposing party. 
(c) UCC 1-304
(i) Obligation of good faith

1. Every contract or duty within UCC imposes an obligation of good faith in its performance and enforcement

a. (but as we know from BK, GF is not a separate cause of action).
(3) Rule:

(a) Pursuant to the UCC definition of trade usage, Shell is bound

(b) Though Shell’s previous course of performance only consisted of two times, because these were the only opportunities for this type of performance, they create a course of performance

(c) Good faith for merchants is the following of reasonable commercial standards.

(4) RK 2nd v. UCC
(a) UCC is looks less favorably on additional terms than RK2nd.
i. Under UCC, all these may overrule express terms
(b) RK 201: Whose Meaning Prevails
(i) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.

a. Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

i. That party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

ii. That party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

b. Except as state in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

(c) RK 204: Supplying an Omitted Essential Term
(i) When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstance is supplied by the court.
h) The Parol Evidence Rule
i) What is the Parol Evidence Rule?
(1) Limits the sources a court may consider when finding the law of the contract
(a) Called into play when a contract has been reduced to writing after oral or written negotiations during which parties have 
(i) Given assurances

(ii) Made promises

(iii) Reached understandings
(b) In the event of litigation one party may seek to introduce evidence of the negotiations other than what is shown in writing

(i) Here party will be met with the parol evidence rule.

(c) Parol evidence is not limited to oral agreements!

(i) Also applies to

1. Writings such as letters or telegrams

(d) Not just about the type of evidence that can be excluded to prove a certain matter of fact

(i) precludes any showing of the ultimate matter of fact itself

ii) PAROL EVIDENCE RULE
(a) Reliability

(b) To preserve sanctity of contract/agreement

(2) Is it a writing

(3) Look to see that contract between them was final?
(a) “integrated agreement”

(i) RK §209

(ii) Use “four corners test”

(iii) If yes….

(b) Complete or partial? [RK and UCC are different!!!]
(i) RK §210

(ii) Would terms naturally be included?
1. If yes

a.  Then it is complete and Parol Evidence Rule applies

b. RK 213(b)

2. If no
a. RK 216 (b)

b. Then it is partial and Parol Evidence Rule does not apply

i. Are terms consistent? 
ii. If yes, then they will be included

iii. If no, then Parol Evidence rules applies

c. If it is partial can introduce new stuff about side argument which isn’t integrated

i. As long as terms are consistent
(iii)  UCC  2-202 more open to additional terms since it says can only disregard additional terms if it was CERTAIN they’d be included in the writing.

1. not naturally like the RK

2. So if a term might naturally be included therefore making it complete under the RK, may not be so under the UCC.

(iv) If you want a contract to be viewed as final you can put in a merger clause which says the contract is final—integrated or completely integrated.

(v) Exceptions to Parol Evidence Rule:
1. Cases where plaintiff claims fraud, accident or mistake. So you should ask this question first—if it was either of these cases then you have no Parol Evidence problem. If you don’t, then you start to see if there was a writing, etc.
2. RK 214 (d)
(vi) SEE ATTACHED FLOW CHART!!!

iii) Cases involving Parol Evidence Rule

(1) Gianni v. R. Russell & Co.
(a) Facts:

(i) Gianni enters lease saying that he wouldn’t sell tobacco in his little store in the building but can still sell candy and soda. Lessor allows other vendor to sell soda in the building and Gianni claims he had been given exclusive right to sell soda in the building although it wasn’t in the final draft of the contract.
(b) Issue:

(i) Whether additional oral agreements can be admitted to determine whether there has been a breach of contract

(c) Rule:

(i) Where a cause of action rests on an alleged oral agreement that addresses a subject also addressed in the written agreement, the written agreement is assumed to set forth the entire scope of the agreement relating to that subject.

(d) Analysis:

(i) Was there a writing?

1. Yes

(ii) Integrated?

1. Yes

2. In this case court takes a “four corners” approach—final expression of the will of the parties

(iii) Complete or Partial?

1. Would the term being claimed naturally be included in the written agreement? 

a. Yes… A right granted for a forbearance is naturally included if the forbearance is included; if one side of an exchange is included then the other side of the exchange would be included

b. Then it is a final completely integrated agreement.

c. Parol Evidence rule applies

d. No evidence of prior discussion admitted

(2) Masterson v. Sine
(a) Facts:

(i) Mastersons own ranch, which they want to convey to Sines (Mr. M’s sister) with the option of purchasing it back within 10 years. Masterson goes broke and then the trustee and Mrs. M wanted to buy back the ranch.  The Sines say they can only sell it back to a member of the family, and not the trustee. 

(b) Issue:
(i) Whether extra term of exclusivity (keeping the property in the family) can be added as parol evidence to the integration.

(c) Analysis:

(i) Was there a writing?

1. Yes

(ii) Was it integrated?

1. Yes

2. Court goes beyond the Four Corners Rule to determine this

a. Looks to circumstances at the time of writing the agreement

b. Looks to see whether the additional terms would have naturally been included

(iii) Was it complete or partial?

1. Partial

a. Court seems to think exclusivity term would not necessarily have been naturally included in the written agreement

b. Also goes with UCC 2-202 that they could not say it would certainly have been included

(d) Rule: 

(i) When a written agreement is silent on a matter, parol evidence may be admitted to establish the existence of a separate oral agreement if not inconsistent and wouldn’t mislead the fact-finder.

(e) Dissent:

(i) Is skeptical about allowing evidence in under Parol Evidence rule

1. thought it looked completely integrated

2. also seems to be a big fan of the four corners rule


a) Capacity
i) Definition
(1) What classes are considered by law to have less than full power to contract?

(a) Two categories of incapacity

(i) Minority

(ii) Mental infirmity

(iii) Courts sometimes consider level of drunkenness when contracting (e.g. Lucy v. Zehmer—court concluded he wasn’t that intoxicated).

ii) Minority

(1) Kiefer v. Fred Howe Motors. 
(a) Facts:

(i) Steven Kiefer a working husband and father, bought car from Fred Howe Motors, a few months short of his 21st birthday. He signed a contract saying that he was 21 years of age. After he turned 21, he went to return it and later sued for the price.

(b) Rule:

(i) The contract of a minor, other than for necessities, is either void or voidable at the minor’s option 

(ii) Equitable remedy would be rescission
1. usually restitution does not apply but here it would

2. he would have to return the car

(c) Analysis:

(i) Misrepresentation

1. some states would hold minor to contract because he lied

2. can be argued his misrepresentation was proof of his immaturity

(ii) Problems created by incapacity excuse:

1. double edged sword

a. gets people out of contracts but makes them incapable of being held to others

(iii) Necessities

1. Food, housing, education

(2) RK and UCC on Incapacity

(a) RK 12
(i) Cant contract if you don’t have legal capacity:

1. under guardianship (RK 13)

2. infant

3. mentally ill or defective

4. intoxicated
(b) RK 14
(i) Until beginning of day before person’s 18th birthday person has the capacity to incur only voidable contractual duties
(c) RK 15
(i) If a person has mental defect or illness he incurs only voidable contractual duties

(ii) Talks about it more in the RK
(d) RK 16
(i) Drunk person only incurs voidable contractual duties if other party has reason to know that because he is drunk

1. he cannot understand what the hell he is doing

2. he cannot act in a reasonable manner in relation to that transaction

b) Duress and the Pre-Existing Duty Rule
i) Duress is not about having no choice, it is about having no bargained-for exchange or no assent
(1) Because obviously if someone is holding a gun to your head you have a choice, but not necessarily one you assented to or one which arose from bargained-for exchange

ii) RK on Duress

(1) RK 174
(a) Physical Compulsion 
(i) If conduct that appears to be manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent

1. e.g. holding gun up to someone’s head
(2) RK 175
(a) When duress by threat makes contract voidable
(i) If a party’s manifestation of assent is induced by an improper threat by other party that leaves the victim no reasonable alternative, contract is voidable by victim

(ii) If a party’s manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value to or relies materially on the transaction
(3) RK 176
(a) When a threat is improper
(i) A threat is improper if what is threatened

1. is a crime or a tort or would itself be a crime or tort if it resulted in getting property

2. is criminal prosecution
3. use of civil process and the threat is made in bad faith

4. breach of the duty and good faith dealing under contract with recipient

(ii) Threat is improper if the resulting exchange is not on fair terms and 

1. threatened act would harm recipient and not significantly help party making the threat

2. effectiveness of threat inducing the manifestation of assent is significantly increased by prior unfair dealing of party making the threat
3. what is threatened is use of power for illegitimate ends 

iii) Pre Existing Duty Rule
(1) Cases involving pre existing duty rule

(a) Alaska Packers v. Domenico
(i) Facts:

1. Guys on the boat, who agreed to work for a certain amount of money, refuse to do so until employer promises to pay more. Employer has no choice; they are out in the middle of ocean, agrees to pay them more but when they get back to USA does not pay them the higher amount. They sue.

(ii) Issue:

1. Was modified contract enforceable?

(iii) Analysis:

1. Court treated this case as a consideration case rather than a duress case

2. While they mention that the packers tried to get a higher price by coercing the employer to pay more, the rule in this case was about consideration.

(iv) Rule:

1. When a party merely does what he is already obligated to do, he cannot request additional compensation by taking advantage of the other’s party’s necessity.  
2. Modified contract is without consideration when promisee will be doing the exact same thing it is already under contract to do

(v) Analysis:

a. Case seems to create Strong v. Sheffield problem
b. Could argue that there was consideration for the new price—the promise not to breach

i. Promise not to breach seems illusory also since they were bound by contract

c. Might have been consideration if they had taken on more duties…

d. Workers may have been the ones coerced into taking lower prices

i. Bargaining disparities
(b) Borelli v. Brasseau
(i) Facts:

1. Michael and Hilda Borelli were married. Michael suffered a stroke and needed around the clock care. He didn’t want to be taken care of by strangers. He agreed to transfer certain property to Hilda after he died if she took care of him. He did but didn’t leave all he said he would to Hilda. 

(ii) Rule:

1. “Personal performance of a personal duty created by the contract of marriage does not constitute a new consideration supporting the indebtedness held in this case.” Court refused to step into marriage

(iii) Dissent:


1. Public policy should not be confused with coerced altruism

2. she could have hired servants but was coerced by deathbed wishes.

(c) Schwartzreich v. Bauman Basch
(i) Facts:
1. S had contracted to work as a designer for BB for one year but employment was to begin S received a better offer to do similar work elsewhere.  When S told Mr. Bauman of this new development, Mr. B promised to pay a little more. They made up and signed new contract, and ripped old one up. After he came to work for B, he was fired. Sued for expectation damages.
(ii) Issue:

1. Whether there was consideration for new contract or whether it was illusory.

(iii) Rule:
1. A rescission followed shortly afterwards by a new agreement in regard to the same subject-matter would create the legal obligations provided in the subsequent agreement.
2. Court treats new terms not as a modification but as a new contract

(iv) Analysis:

1. Court avoids Alaska Packers by treating this as 3 separate agreements

a. First contract, rescission, new contract
(2) RKs on Pre Existing Duty Rule

(a) RK 73
(i) Performance of Legal Duty
1. Performance of legal duty owed to promisor which is neither doubtful nor subject of honest dispute is not consideration; but similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of bargain

a. Basically for performance of legal duty to be consideration, it has to be different from the original one

(b) RK 89
(i) Modification of Executory Contract
1. A promise modifying a duty under a contract no fully performed on either side is binding 

a. If modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made or

b. To the extent provided by statute or

c. To the extent that justice requires enforcement in view of material change of position in reliance on the promise

(ii) Basically saying that a contract modified by changed circumstances is binding

(c) RK gets rid of pre-existing duty rule in and of itself

(i) You can have modifications but there has to be a reason for changing contract

(3) UCC on Pre Existing Duty

(a) UCC 2-209
(i) (only applies to sale of goods)
(ii) Modification, Recission, Waiver
1. An agreement modifying contract within this article needs NO consideration to be binding

2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded except on a separate form

a. (can put in a clause saying its not modifiable)

3. The requirement of statute of frauds section (2-201) must be satisfied if contract is modified within its provisions

4. Attempt at modification or rescission might count as a waiver even though it does meet the 2nd and 3rd provisions

5. A party who has made a waiver affecting an executory portion of the contract may retract waiver by reasonable notification…unless the retraction would be unjust in view of material change of position in reliance on the waiver.
(b) For UCC 2-209 we look to good faith and fair dealings when making modifications, there doesn’t need to be consideration, and you can put in a clause that says no modification.

(c) Watkins & Sons v. Carrig
(i) Facts:

1. The plaintiff agreed to excavate a cellar for the defendant for a stated price. Soon after the work was commenced, solid rock was encountered. It was orally agreed that the plaintiff should remove the rock which was actually 2/3 of the stuff that had to be removed, at nine times the written contract price. Defendants refused to pay.
(ii) Issue:

1. Whether original contract was modified without consideration and so is not binding, or whether this a case of rescission and forming new contract?
(iii) Rule:
1. Changes made to contracts to meet changes in circumstances are valid when mutually agreed upon. 

2. As long as duty comes with new obligations which are not pretend, there is consideration

3. [UCC does not require consideration for modification of contract 

a. New contract is enforceable because owner gave up rights without protest
i. We do not find duress where there is no protest or evidence of protest].

(iv) Analysis:

1. Opposite of Alaska decision though it is the same kind of situation, because there is shown a change of circumstance which create new duty which is consideration

2. More like how it would be under 2-209 since there waiver would be sufficient

a. Defendant waived his right to performance under first contract

i. For terms of the second contract and plaintiff accepted

ii.  mutual modification

c) Concealment and Misrepresentation 
i) Definition
(1) General Rule

(a) RK § 164

(i) Misrepresentations must be fraudulent or material

1. material misrepresentations can be basis for voiding contract even if there wasn’t fraud

ii) The Levels of Misrepresentation

(1) Affirmative Misrepresentations/Assertions 

(i) Plain lying is not allowed

(2) Active Concealment

(a) Active concealment of something creates a voidable contract

(b) Same thing as lying

(3) Nondisclosure

(a) Only creates voidable contracts in rare cases:

(i) When you fail to correct something that has already affirmatively been stated

1. RK § 161(a)

a. Involves half-truths

b. When you’ve said something and it later turns out to be false but you make no effort to correct the earlier statement

c. When there’s a fiduciary relationship between the parties

i. A relationship of trust and confidence

ii. ex: lawyers, guardians

(ii) Where there’s a failure to correct a reasonable assumption that you know the other party is relying on

1. RK § 161(b)

a. Most controversial exception

(b) Why do we care about misrepresentation?

(i) No assent and meeting of the minds

(ii) Courts want parties to discover information for themselves when making a contract

1. but when a party is told something affirmatively, they are invited by the speaker to rely upon that information

(iii) Don’t want parties to reveal all information, though

1. This would create inefficiencies like contract costs

(iv) Courts don’t expect the seller to know what’s important to the buyer

1. Buyer’s duty to ask questions

iii) RK and Misrepresentation

(1) RK 159

(a) Misrepresentation Defined
(i) An assertion not in accord with facts

(2) RK 160

(a) Assertion/Concealment

(i) An action intended or known to be likely to prevent another from learning a fact is equivalent to an assertion that fact does not exist

(3)  RK 161

(a) When Non-Disclosure is Same as an Assertion/Concealment
(i) When he knows that disclosing fact is necessary of some previous assertion from being a misrepresentation or from being fraudulent and material

(ii) Where he knows that disclosing fact would correct other party’s mistake as to basic assumption on which they are making decision and withholding that fact would be in bad faith 

(iii) Where he knows that disclosure of fact would correct a mistake of the other party as to the contents or effects of a writing (see Market Street).
(iv) Where other person is entitled to know fact because of a relation of trust and confidence between them

(4) RK 162

(a) When Misrepresentation is Fraudulent and Material
(i) A misrepresentation is fraudulent where the maker intends his assertion to induce party to manifest his intent and maker
1. Knows that it is a lie

2. Overstates his confidence in the assertion

3. Knows that he doesn’t have factual backing for his assertion

(ii) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or maker knows it would be likely for recipient to do so. 

(5) RK 164

(a) When misrepresentation makes a contract voidable

(i) When assent is got through either fraudulent or material misrepresentation, contract is voidable by recipient
(ii) If a third party lies then contract is voidable by the recipient unless other party to transaction says they had nothing to do with it (like duress by third party).

(6) RK 167

(a) Misrepresentation as an inducing cause

(i) It’s and inducing cause if it substantially contributes to a party’s decision to assent

(7) RK 168

(a) Reliance on Assertions of Opinion
(i) Assertion is an opinion if it expresses a belief without certainty as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or other matters
(ii) If its reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret is as an assertion if

1. facts know to that person are not incompatible with his opinion or

2. that he knows facts sufficient enough to justify him forming it

(8) RK 169

(a) When reliance on opinion is not justified
(i) Reliance is not valid UNLESS

1. There is a  relationship of trust and confidence which recipient should be reasonable in relying on
a. Fiduciary relationship

(ii) The maker of the opinion has a special skill, judgment, or objectivity relevant to the subject matter

iv) Cases involving Concealment/Misrepresentation

(1) Swinton v. Whittinsville Sav. Bank
(a) Facts: 
(i) Plaintiff bought a house from defendant. D knew house was infested with termites but did not tell P. P could not readily observe termites—just visually. P later finds out termites are eating house. Plaintiff sues for damages. 

(b) Rule:

(i) Mere non-disclosure is not sufficient enough for incurring liability

1. Here, plaintiff did not ask right questions

2. Not defendant’s responsibility to figure out what plaintiff wanted 

a. No fiduciary relationship (RK 161d)

i. Could have been a torts action, but none for contract

ii. However it can be argued that under mitigating losses theory (i.e. windfall, etc. this was casually acquired knowledge so Swinton should not benefit from it…)

(2) Kannavos v. Annino
(a) Facts:
(i) Defendant converted house into 8 apartments even though it was in a zone where multi-apartment buildings were not allowed. Defendant advertised it could be used for those purposes. Kannavos bought it and when he found out, he sued. 
(b) Rule:
(i) When a party has made representations or assertions, they can no longer claim the rule of non-liability for bare disclosure
(ii) Are now bound to disclose fully and honestly their knowledge concerning the issue.
1. Liability for telling half truths 
2. If you know other person is relying on what you leave out, you could be liable
a. If she hadn’t advertised it in a certain way, would have been no liability
b. RK 161b
(3) Vokes v, Arthur Murray, Inc.
(a) Facts:
(i) Old lady takes dance lessons and ends up spending over $31K in less than sixteen months and she really sucks.  She sues to recovery alleging falsehood, undue influence, and suppression of the truth.
(b) Rule:

(i) Generally misrepresentation of opinion is not actionable
(ii) But misrepresentations of opinion by an expert are considered factual misrepresentations which can make a contract void
1. RK 169
(iii) If one has no duty to disclose facts, but does then he must state the whole truth.
(c) Related issues:
(i) “Puffing”:
1. Difference between puffing and misrepresentation, but hard to see where that line is and where it will be drawn
a. Obviously in advertising there is tons of puffing, what makes it fraudulent if it is, at all?

d) Adhesion Contracts

i) Standard Form Contracts

(1) Mass production of contracts
(a) Advantages
(i) Lessons of experience
(ii) One judicial interpretation for all

1. Reduce uncertainty and save time and trouble
(iii) Simplify planning and administration 
(iv) Make risks calculable 
(b) Dangers
(i) “contracts of adhesion”
(ii) One party may impose its will upon another unwilling or even unwitting party
(iii) Used by stronger party to dictate its terms against a weaker party
1. No opportunity to bargain 
2. Take it or leave it
3. Adherence or outright rejection
(iv) One party has time and advice to prepare 
1. other party might have no time to scrutinize it

(2) RK on Standardized Agreements (Adhesion Contracts)

(a) RK 211
(i) Standardized Agreements
1. When party to an agreement signs or otherwise manifests assent to a writing and has reason to believe these kinds of writings are used all the time, he adopts writing as an integrated agreement with respect to its terms

2. Such a writing is interpreted as treating alike all those similarly situated without regard to their knowledge or understanding of standard terms of the writing

3. BUT where the other part has reason to believe the party manifesting assent would not do so if he knew the writing contained a particular term, the term is not part of the agreement. 
(b) RK comments say pretty much that people aren’t going to read them—its an integration you are stuck with terms

(i) They’re going to be read in the way reasonable people would read them

(ii) If the other party thinks the first party wouldn’t agree to what they say then the term is going to be taken out

(3) Reasons we might want to strike certain terms of adhesion contracts

(a) Necessity

(i) Causing aggrieved party to waive substantive right

(b) Market Failure

(i) When there is a market problem that is making adhesion contract terms work negatively

(4) Cases involving Adhesion Contracts

(a) O’ Callahan v. Waller & Beckwith Realty Co.
(i) Facts:

1. Plaintiff slipped and fell on the paved courtyard between her apartment and the garage. She sued the defendant for negligently maintaining the premises. Defendant pointed to exculpatory clause is lease which said no liability.  

(ii) Issue:

1. Whether exculpatory clause should be stricken because of public policy or because of unequal bargaining power between two parties.
(iii) Rule:

1. When you a have a standardize contract, where a disparity in bargained power allows the stronger party to dictate terms to the weaker party and there is no opportunity to bargain over the terms, the resulting adhesion contract maybe voidable

a. Need to show a disparity in power and a lack of opportunity to negotiate terms to an extent that justifies the exclusion of the clause.

(iv) Analysis:
1. Could argue that clause should be struck down

a. public policy
i.  housing shortage

ii. disincentive for landlords to maintain premises

b. market failure
i.  same clauses in all leases 

ii. No bargaining power

iii. the market is rent controlled

iv. no competition

v. Defendant will argue rent control forces them to do this

vi. If it wasn’t rent controlled, they could charge more for not having clause

c. unreasonable choice of alternatives
i.  live there or live on the street

ii. Legislature should fix problem because they caused it

2. if they all have the same K there could be two reasons:

a. most efficient

i. best set of possible terms

b. collusive
(b) Klar v. H&M Parcel Room, Inc.
(i) Facts:

1. Guy lost parcel at coat check. Ticket stub had thing on it which said “Contract” and capped liability for losses. Guy sued for damages in excess of what “contract” said he could recover.

(ii) Issue:

1. Whether the liability limiting clause was valid?

(iii) Rule:

1. For an exculpatory clause to be valid, it has to be clear that the person who will have to bear liability has assented to it.

(iv) Analysis:

1. In this case even though word “contract” was on ticket stub it could not reasonably be assumed that it would have been read since the purpose of the ticket was to claim package

2. Concern about whether there is any assent

a. Could be a question of procedural unconscionability
i. The way in which the contract is made rather than the terms of it, which would be substantive. 

(c) Henningson v. Bloomfield Motors
(i) Facts:

1. Plaintiff purchased a car for his wife. 10 days after purchase, the steering wheel stopped working while she was driving it. Dealership argued that their liability was limited to defective parts claims not personal injury and plaintiff signed contract.

(ii) Issue:

1. Whether plaintiff’s personal injury claim was barred by exculpatory clause.

(iii) Rule:

1. Contracts that deprive the consumer of a right, where there is no reasonable alternative and a gross disparity of bargaining power, such that it is a take it or leave it situation, may void the contract as a matter of public policy

2. Cannot hide behind “legalese” to push unconscionable clauses on unwitting consumer

a. Lack of notice and assent in this case

b. RK 211 (3)

(iv) Analysis:

1. Problem with bargaining power

a. All car dealerships may use these forms

b. No choice unless he doesn’t want car

c. Take it or leave it situation

i. Like ProCD
ii. Arguably ProCD don’t feel as bad for plaintiff

2. Problem with notice

a. Procedural unconscionability

b. Not made clear to plaintiff that he would not recover for personal injuries

3. Problem with terms

a. Substantive unconscionability

b. Given inequality in bargaining power and the fact that there was no notice COMBINED with terms being hard to understand 

i. Actual terms were unconscionable as matter of public policy

e) Unconscionability
i) See this doctrine developing in Adhesion contracts material

ii) Definitions

(1) RK on Unconscionability

(a) RK 208
(i) Unconscionable Contract or Term
1. if a contract or term is unconscionable at the time the contract is made then the court may refuse to enforce contract, or may just strike out unconscionable term, or limit its application to avoid any unconscionable result.

(2) UCC

(a) UCC 2-302
(i) Unconscionable Contract or Clause
1. If it finds contract or clause was unconscionable at the time it was made, Court can refuse to enforce contract, or may enforce it without unconscionable clause, or may limit its application so as to avoid any unconscionable result

2. Parties shall be offered a reasonable opportunity to show how contract or clause is unconscionable when it appears to be so

(3) Substantive v. Procedural Unconscionability

(a) Procedural
(i) Unfairness or fault in bargaining process
(b) Substantive
(i) Unfairness or fault in bargaining outcome

1. i.e. unfairness of terms.

iii) Cases involving unconscionability

(1) Williams v. Walker Thomas Furniture Co
(a) Facts:

(i) Williams purchased a number of items from Walker Thomas rental store. When she defaulted on the payment of one item, the store repossessed everything she had bought over multiple years, as per terms of the contract. She didn’t pay and store sought action for recovery.

(b) Issue:

(i) Whether clause in contract can be struck down based on unconscionability.
(c) Rule:

(i) Where the element of unconscionability is present at the time of formation of the contract, the contract will not be enforced. 

1. Evidence of unconscionability

a. absence of meaningful choice. (procedural)


b. terms unreasonably unfair (substantive)
2. Since it was case of first impression court pretty much follows UCC 2-302

(d) Analysis:

(i) Problems with Walker Thomas
1. Encourages paternalism?

a. Shouldn’t have been selling stuff to poor people

b. In same vein though, maybe this is only way to do business

i. Have to cover their asses.

2. Reasons for terms

a. Could be either collusive or Pareto
i. No way to really tell.

3. Market failure discussion

a. If terms were so bad that other competitor could do better business there but didn’t want to then maybe we are looking at market failure

(e) Bottom Line: For a contract to be voided on the basis of unconscionability you have to tell a good story about how market isn’t working and how terms are deeply offensive (sob story about hard bargains is not enough)

(i) Procedural + substantive( unconscionability

(2) Jones v. Star Credit Corp
(a) Facts:

(i) Jones buys fridge and has to keep making payments on it. Has made payments three times in excess of fridge price when she defaults. 

(b) Rule:

(i) Court says contract waaay unconscionable and they had paid enough to cover costs and a reasonable amount of profit.

(c) This case basically illustrates a remedy problem in this types of contracts

(i) If they had paid full amount would Star have to give them money back?

(ii) If they hadn’t paid enough, how much would they have to keep on paying?

(iii) Where do you draw line?

f) Mistake

i) Mutual Mistake
(1) Definition
(a) RK 151
(i) Mistake defined
1. A mistake is a belief that is not in accordance with facts
(2) In olden days a defense of mutual mistake was not available to the defendant
(a) “TOUGH”
(3) Stees v. Leonard
(a) Facts:
(i) The defendants agreed to erect and complete a building for plaintiff. They built it twice but both times it fell to the ground.  Defendants claimed it was because of quicksand. Jury awarded damages to plaintiff.

(b) Rule:

(i) A party who binds himself to an express contract cannot be relieved of the duties therein unless through an act of god, the law, or the other party to the contract

(ii) TOUGH. Shit happens.

(c) Problems:

(i) Scissors effect???
1. Can’t breach because you have to pay damages

2. When performance becomes impossible you still have to pay damages

(d) Ways to prevent problems 

(i) Add clause allocating risk

(ii) Breach and pay damages

(iii) Get more information

(4) Sherwood v. Walker COW
(a) Facts:

(i) Walker says he’ll sell his barren cow to Sherwood for $80, and both parties believed the cow was barren. Sherwood sued for specific performance after other guy kept cow because she got knocked up.

(b) Rule:

(i) Owner got to keep cow

(ii) “a barren cow is substantially different from a pregnant cow.”

(c) Analysis:

(i) Puts a twist on mistake
1. court will grant rescission in the case of a mistake where the fundamental identity of contract item is mistaken
(5) Wood v. Boynton DIAMOND
(a) Facts:

(i) Lady sells rock to jeweler thinking it is lump of shit. Turns out to be bling bling. Lady wanted it back. Case dismissed.

(b) Rule:

(i) TOUGH

(ii) When there is no difference in the identity of what was contracted for, courts are inclined to allow the contract to stand in situations of mutual mistake.

(c) Problems:

(i) Was this mutual or unilateral mistake?

(6) Court began to move away from that approach since trying to make a distinction between mistakes about “substance” and mistakes about “quality,” doesn’t really work.
(7) More RKs on Mistake

(a) RK 152
(i) When mistake of both parties makes contract voidable
1. Where a mistake of both parties when contract was made as to basic assumptions on which contract was made has a material effect on agreed exchange of performances, contract is voidable by adversely affected party unless he bears risk under RK 154
2. To determine whether there is material mistake, account is taken of any relief by way of reformation, restitution, or otherwise.

(b) RK 153
(i) Where mistake of one party makes contract voidable
1. When mistake of one party at the time contract was made as to basic assumption on which he has made contract has a material effect on agreed exchange of performance that is adverse to him, contract is voidable by him id he does not bear risk of mistake under 154 AND

a. Effect of mistake is such that enforcement of contract would be unconscionable

b. Other party had reason to know of mistake or his fault caused mistake

2. (Kind of like Kannavos?) 

(c) RK 154
(i) When Party bears risk of mistake
1. Party bears risk of mistake when

a. Risk is allocated to him by agreement of parties

b. He is aware at the time contract is made that he only has limited know with respect to the facts to which the mistake related but treats his limited knowledge as sufficient (Could we argue Swinton this way?)

c. Risk is allocated to him by court because it is reasonable to do so.

(d) RK 158
(i) Relief Including Restitution
1. either party may have a claim for relief including restitution under the rules in RKs 240 and 376.
2. If the rules governed in this chapter along with the rules in Chapter 16 will not avoid injustice, court may grant relief on such terms as justice requires including protecting parties reliance interests.

(e) Renner v. Kehl
(i) Facts:

1.  Renners sold property to the Kehls who wanted to use it to grow jojoba plants—which they let the plaintiffs know about. Both parties though property had lots of water. After no water, buyers filed an action for rescission. 

(ii) Issue:

1. Whether contract could be voidable for mutual mistake and what remedy would look like.

(iii) Rule:

1. Mutual mistake of an essential fact is an acceptable reason for rescission of a contract. 

2. In rescinding a contract for mutual mistake, the parties are entitled to restitution damages but not reliance damages.

(iv) Damages:

1. trying to put parties back where they started

a. Court says buyers get down payment back but have to pay for rental price of land and give back land (RK 384)
b. Also buyers only get money for value they actually added to land

i. No reliance damages (RK 376)
(8) Other ways in which to think of mutual mistake/no fault cases (seen them before!)
(a) Windfall theory
(i) courts let chips stay where they fell 
(b) Least cost avoider theory
(i) risk of loss on the person most able to prevent the lost thinking it will force them to be more careful
(ii) Someone could always go out an get more info
a. would deal with a lot of the mistake cases
(iii) Or can always explicitly allocate risk of loss, or get insurance
(c) Valued Information
(i) If someone spent money of earning that information, if we deny them the fruits of that it would create a disincentive for people to get information about that
1.  e.g. jeweler case
a. But in Swinton there was no productive information….
ii) Impossibility/Impracticability and Frustration of Purpose
(1) Subcategory of Mistake
(a) Impossibility/Impracticability
(i) When turn of events has impeded performance

(ii) Doesn’t literally have to be impossible
1. Something that is so unreasonable to do that you don’t do it has the same effect as impossibility( impracticability, and is treated same way
(b) Frustration of Purpose
(i) Where turn of events has thwarted purpose of making contract
1. Damages awarded are generally restitution?
(2) Cases involving Impracticability/Frustration of purpose
(i) Transatlantic Financing Corp. v. United States
1. Facts:
a. Parties had a contract for the shipment of wheat from TX to Iran by way of the Suez Canal. Suez Canal was seized by the Egyptian gov’t and the ship had to go around Africa to reach Iran, greatly increasing the journey.

2. Issue:
a. Whether they get to recover costs for taking alternate route under impracticability?
3. Rule:

a. Three parts of test have to be met to establish impossibility
i. Contingency—something must have happened
ii. Risk not allocated—either by contract or custom
iii. Performance rendered commercially impracticable
b. Just because something was more expensive does not mean it was commercially impracticable.
4. Analysis:
a. Court said that the first prong was met—contingency occurred
b. Second prong was uncertain
i. Both parties could have avoided risk
ii. Either one was in a good position with information
c. Obviously costs were not so high they barred performance
i. Had they not performed at all, might have recovered recessionary amount
ii. Now wants that in addition to restitution
iii. Court says no way. 
(ii) Krell v. Henry
1. Facts:
a. Defendant agreed to rent a flat from the plaintiff in Pall Mall for days the coronation processions would go down Pall Mall. The contract did not refer to the coronation procession.  A deposit was taken, but after the King fell ill and the coronation was cancelled, defendant declined to pay the balance of the rent.
2. Issue:
a. Whether party can be relieved of performance due to frustration of purpose.
3. Rule:
a. If contract becomes impossible because of the non-existence of the state of things assumed by both parties as the basis of the contract, the parties are relieved from performance
4. Remedy:
a. Guy who is renting gets to keep the deposit
(b) RKs on Impracticability and frustration of purpose
(i) RK 261
1. Discharge by Supervening Impracticability
a. Where after contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non occurrence of which was a basic assumption on which contract was made, his duty to render that performance is discharged, unless the language of the circumstances indicate the contrary
(ii) RK 265
1. Discharge by Supervening Frustration
a. Where after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or circumstances indicate the contrary
(iii) RK 272
1. Relief Including Restitution 
a. N any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in 240 and 377. (Part Performance and Restitution)
(iv) RK 377
1. Restitution in cases of Impracticability, Frustration, etc.
a. A party whose duty of performance does not arise or is discharged as a result of impracticability of performance, frustration of purpose, non-occurrence of a condition or disclaimer by the beneficiary is entitled to restitution for any benefit he has conferred on the other party by way of part performance or reliance.
(c) UCC on Impracticability and Frustration of purpose
(i) UCC 2-615
1. Excuse by Failure of Presupposed Conditions 
a. Except so far as a seller may have assumed a great obligation and subject to the preceding section on substituted performance:
i. (a) delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made…
ii. (b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocated in any manner which is fair and reasonable.
iii. (c) the seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b),of the estimate quota thus made available for the buyer
(3) Force Majeure Clauses
(a) If a party know something that might prevent/impede its performance then it might introduce this type of clause
(i) Excuses party from performing if the anticipated impediment rises
(b) These clauses can’t be too general or over inclusive or they will be disregarded by the court. 
6)  
a)  Conditions and Mitigation

i) Definition
(1) RK 224
(a) Condition Defined
(i) A condition is an event, not certain to occur, which must occur, unless the non-occurrence is excused, before performance under a contract becomes due.
ii) Luttinger v. Rosen
(1) Facts:
(a) Plaintiffs contracted to purchase property from defendants, conditional on finding certain financing plan. They didn’t find rate they were looking for. Plaintiffs brought an action against defendants’ refusal to pay back the deposit.
(2) Rule:

(a) When a condition is not met, the contract is discharged

(i) A way to allocate risk

(ii) Defendant could offer to help but plaintiff didn’t have to take it

(iii) Only pertains to the one its meant to protect
iii) Third Party Satisfaction
(1) Usual test is one of honest, not reasonable satisfaction which has to be shown in good faith.

iv) Mitigating Doctrines for non-occurrence of a condition

(1) Prevention

(a) If you try and prevent a condition from happening you might be precluded from asserting its non-occurrence

(2) Waiver, estoppel, election

(a) Waiver

(i) A requirement that a condition may occur may be waived by the parties, or one whose duty is conditional may promise to perform despite a delay in its occurrence

(ii) RK 84
(b) Estoppel

(i) If a party, without consideration, waives a condition that is within the other party’s control before the time for occurrence of the condition can retract the waiver and reinstate the requirement that the condition occur unless the party has relied to such an extent that the retraction would be unjust. If there is such reliance, estoppel will preclude such reliance

(ii) RK 84 (1)
(c) Election

(i) If a party has waived a condition after the time for occurrence of the condition, the waiver cannot be retracted even in the absence of reliance. Election is a choice that is binding on the party who makes it, even without reliance by the other party

(3) McKenna v, Vernon
(a) Facts:

(i) McKenna undertook to build a movie theater under direction of an architect whose certificate of work done was to be the condition of each payment by Vernon who’d waived certificate in past but refused to pay McKenna remainder of money.

(b) Issue:

(i) Whether repeated disregard of a condition meant it did not have to be met this time?

(c) Rule:

(i) Repeated disregard of exact compliance with a provision in a contract can be deemed a waiver and may not be later challenged as to defeat the other party’s right of action.
(4) Sethness GreenLeaf v. Green River Corp
(a) A vendor who cuts buyer some slack even for 14 months does not thereby agree to forbear indefinitely

(b) If they did, vendors would lose incentive to cut buyers some slack

(i) How is this different from McKenna, maybe because performance had been completed in McKenna, so it would have constituted unjust enrichment?

v) Interpretation and Avoidance of Forfeiture
(1) Courts have traditionally preferred interpretations of contract language that avoid forfeiture. 

(2) Language that does not clearly make a promise conditional may be interpreted as not imposing a condition at all. 

(3) Interpretation cannot prevent forfeiture however if the drafter of the contract has taken pains to make clear that forfeiture is intended.

(Is this saying courts are more likely to read conditions as duties?
(a) Hicks v. Bush
(i) Facts:

1.  Hicks executed a completely integrated agreement with shareholders of another company under which the parties were to merge. Each party was to transfer a certain amount of shares. When Hicks sued the others for specific performance they argued the written agreement was came with parol condition which said there had to be certain amount of money raised before merger.

(ii) Issue:

1. Whether parol evidence can be admitted to prove the existence of a condition?

(iii) Rule:

1. Parol evidence to prove the existence of a condition is admissible.

a. Goes against what book said about it being completely integrated agreement

i. Could have been sloppy editing job

ii. Or court is saying admitting evidence of condition is an exception to parol evidence rule. 

vi) Constructive conditions of Exchange 
(1) Problems of performance and nonperformance that do not turn on express conditions
(a) Constructive conditions and material breach

(2) Conditional and Dependant covenants  
(a) Failure to render performance or to offer performance is an excuse for non performance of the other party’s duty 
(3) Independent and Mutual covenants

(a) Other party has to perform duty if performance is rendered or performance is offered regardless of whether or not it happens??????
(4)  Kingston v. Preston
(a) Facts:

(i) Apprentice is to take over the shop when master retires.  The master says that he needs to receive good security for the payment of money before commencing performance.  At the time of retirement, the master does not retire, and the apprentice sues.
(b) Rule:
(i) If the contracts are deemed conditional and dependent then the performance of one depends on the prior performance of the other, and until the first performance is rendered you are not liable

1. We know this one was conditional and dependant since plaintiff had to provide satisfactory securities for the master to retire.

a. Since he did not, master was not liable.

vii)    Time for Performance
(1) Parties may fix time for performance and if not court determines it

(2) When one thing has to be done before another, doing takes place before giving
(a) (in the absence of a contrary intention)

viii) Conditions v. Duties v. Both?
(1) A party can make something a condition, duty, or both

(a) If you make something a duty
(i) i.e. deliver this package tomorrow

1. if person breaches you have to pay but can sue for damages?

(b) If you make something a condition

(i) i.e. if you deliver this package tomorrow you get $10 extra

1. if package is not delivered tomorrow you don’t get damages, but you don’t have to pay $10

(c) If you make something a duty and a condition

(i) i.e. deliver this package tomorrow and if you do you will get $10 extra

1. if not done you can get damages and you don’t have to pay extra
(2) Jacob & Youngs v. Kent
(a) Facts:

(i) Plaintiff was contracted to build a house, one part of the contract was that piping used had to be manufactured by Reading Company, no one even the architect had noticed. When they do notice, they order plaintiff to redo all the pipes and to pay for it. Plaintiff asked a certificate saying work was complete, he was refused it, and he sues.

(b) Issue:

(i) Was specific brand of pipes an express condition or a duty?

(c) Rule:

(i) Cardozo says that it is a constructive condition, and that there was substantial performance, and that the measure of damages is diminished value and not the cost of performance.
(d) Analysis:

(i) If pipes were express condition they would get no money for substantial performance

(ii) Problems with this case

1. might think it was an express condition

2. either way he should be able to get pipes he wants

(iii) Why?

1. Cardozo seems to not want to grant owner what he wants because he thinks he is trying to be sneaky.

(e) Related RK

(i) RK 227 (2)
1. Standards of preference with regard to conditions
a. Unless the contract is of a type under which only one party undertakes duties, when it is doubtful whether

i. A duty is obliged on an oblige that an event occur, or

ii. The event is made a condition of the obligor’s duty, or

iii. The event is made a condition of obligor’s duty and a duty is imposed on the oblige that the event occur

b. The first interpretation is preferred.

2. Meaning? Courts are inclined to read conditions as duties.

(3) Plante v. Jacob
(a) Facts:

(i) Plante contracted with the Jacobs to build house but after a dispute between the parties Jacobs refused to continue payment and Plante did not complete the house.  He sued but owners said he’d put wall in wrong place which made room smaller.

(b) Issue:

(i) Whether Jacobs was entitled to compensation for substantial performance and if so what should he get?

(c) Rule:

(i) Performance met essence of contract so it was substantially performed.
(ii) Jacobs entitled to contract price minus damages to defendant caused by incomplete performance

1. either what it would cost him to fix it

a. if not too expensive

2. or diminished value rule

a. here they went with diminished value since costs to replace wall would have been high, and value barely went down.

(d) Related RK

(i) RK 234
1. Order of Performances
a. Where all or part of the performances to be exchanged under an exchange of promises can be rendered simultaneously, they are to that extent due simultaneously, unless language or circumstances indicate the contrary

b. Where the performance of only one party under such an exchange requires a period of time, his performance is due at an earlier time than that of the other party, unless language or circumstances indicate the contrary 
ix) Restitution 
(1) Britton v. Turner
(a) Facts:

(i) The plaintiff entered into a contract with defendant, to work with him for a year for $120, but the plaintiff left the defendant’s service without consent before a year was up. Defendant didn’t want to pay him for what he had done up to then.

(b) Issue:

(i) Whether plaintiff can recover for action work he had done even though he breached contract.

(c) Rule:

(i) Entitled to recover for partial performance in excess of damages incurred if D takes benefit from the work (restitution).

(d) Analysis:

(i) Seems to apply only to constructive conditions

1. Why do you need this doctrine for constructive conditions—wouldn’t substantial performance do the same thing?

a. No, because there can be performance that might not be substantial but you should still be entitled to restitution for partial performance also.

(e) Related RK
(i) RK 229 

1. Excuse of condition to avoid forfeiture
a. To the extent that the nonoccurrence of a condition would cause disproportionate forfeiture, a court may excuse the nonoccurrence of a condition unless its occurrence was a material part of the agreed exchange.

(f) Divisibility
(i) Almost like restitution and substantial performance combined.

1. Gill v. Johnstown Lumber
a. Guy got paid for only the logs he had actually delivered. If performance can be broken up, then you get paid for what you do.

b) Breach and Anticipatory Repudiation
i) Suspending performance and Terminating the Contract 
(1) Substantial performance looks at finished performance

(2) When you’re in mid-performance you’re looking at suspending performance and terminating contract.

ii) Cases dealing with breach and repudiation

(1) Breach

(2) Walker & Co v. Harrison
(a) Facts:

(i) Guy leases a sign and contract says the lessor is responsible for cleaning it. Gets shit on it and tells lessor to come clean up repeatedly. After he doesn’t, guy decides it is a material breach and won’t pay.
(b) Rule:

(i) If someone breaches a contract and that breach is material then other party can stop performing, but if that breach isn’t material, and you don’t perform, then you are in material breach and they can seek damages for the entire contract against you.

(3) Repudiation

(4) Hochester v. De la Tour
(a) Facts: 

(i) Plaintiff hired to be tour person for defendant for a year starting in June. Defendant repudiates, plaintiff finds job starting in August and sues for damages. 

(b) Issue:

(i) Does P have to wait till June to sue?

(c) Rule:

(i) Aggrieved party can sue right away for breach of contract

1. don’t want them sitting on their ass and collecting damages.

(5) RKs and UCC on Anticipatory Breach and Repudiation

(a) RK 241
(i) How to tell whether a breach is material
1. extent to which injured party will be hurt by benefit he expected

2. extent to which injured party can be compensated

3. extent to which party in breach will suffer

4. likelihood that party breaching will cure his failure (see if he gave assurances, etc).

5. extent to which breaching party’s conduct is aligned with good faith and fair dealing.

(b) RK 237
(i)  Effect on other party’s duties of a failure to render performance
1. Except as state in § 240, it is a condition of each party’s remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such performance due at an earlier time.

(c) RK 235
(i) Effects of Repudiation as breach on other party’s duties
1. when obligor repudiates duty before he has committed a breach by non performance and before he has received all of the agreed exchange for it, his repudiate gives rise to claims for damages for total breach.

2. when dealing with an exchange of performances, one party’s repudiation of duty to perform discharges other party’s remaining duties to render performance.

(d) UCC 2-610
(i) Anticipatory repudiation
1. Aggrieved party may

a. Await performance for commercially reasonable amount of time

b. Resort to any remedy for breach even though he’s told other party he will wait

c. Or he can stop performing and deal with what he has…?

(e) UCC 2-611
(i) Retraction of Anticipatory Repudiation
1. Until the repudiation of the party’s next performance is due he can retract is unless the aggrieved party has cancelled or materially changed his position or shown that he thinks it’s final.

2. retraction may by any method which clearly indicates party will perform but has to include any assurances justifiably demanded under UCC 2-609

3. retraction reinstates repudiating party’s rights under the contract with due excuse and allowance to aggrieved party for any delay caused by repudiation.

(6) Assurances

(a) RK 209
(i) Where Failure to give Assurance=Repudiation
1. When there are reasonable grounds to suspect nonperformance obligee  may ask for assurance of due performance and may if reasonable suspend any of his own performance till he gets it

2. if he does not get assurance of due performance within reasonable amount of time he may treat it as repudiation of contract
(b) UCC 2-609
(i) Right to Adequate Assurance of Performance
1. when reasonable grounds for insecurity arise with respect to performance of either party the other may in writing demand adequate assurance of due performance and until he receives assurance may if commercially reasonable suspend any performance for which he hasn’t received anything
2. between merchants the reasonableness of grounds for insecurity and adequacy of assurance is determined using commercial standards

3. acceptance of any improper delivery or payment does not prejudice the aggrieved party’s right to demand adequate assurance of future payment

4. if assurance is not provided in reasonable time- not exceeding thirty days, can consider it repudiation.
7) 
a) Measuring the expectation interest
i) How damages are calculated
(1) Expectation damages
(a) Money that can put the promisee in the position in which she would have been had the promise been performed. 
(2) A breach may affect the injured party in 4 ways

(a) Negative ways in a party is affected

(i) Loss in value
1. Causing a loss by depriving it of the expected return performance
2. Difference between the value of the performance that should have been received and the value of what was actually received.

(ii) Other losses

1. The breach may cause the injured party loss other than loss in value such as physical harm to party’s person or property or expenses occurred in attempts to salvage transaction
(b) A serious breach may give the party a choice—they may choose to stop performance and treat the contract as terminated. In these cases the breach may be beneficial

(i) Cost avoided
1. Breach may have a beneficial effect on the injured party by saving that party further expense that would have been incurred if contract had continued

(ii) Loss avoided
1. The loss party avoids by salvaging and reallocating some or all of the resources that otherwise it would have had to develop to the performance of the contract.

(c) The general measure of damages is:

(i) Damages= loss in value + other loss – cost avoided – loss avoided
a. OR

(ii) Damages= cost of reliance + profit – loss avoided + other loss
ii) RK on Damages

(1) RK 347
(a) In general
(i) Subject to limitations in 350-53, injured party has right to damages based on expectation interest as measured by

1. loss in value to him of other party’s performance caused by its failure or deficiency plus

2. any other loss, including incidental or consequential damages, less

3. any cost or other loss he has avoided by not have to perform 

a. (1st formula)

(2) RK 349
(a) Damages Based on Reliance Interest
(i) As an alternative to damages based on 347, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in breach can price with reasonable certainty the injured party would have suffered had the contract been performed 

1. (2nd formula—profit would be something he relied on getting also)

iii) UCC on Damages

(1) Parallel for buyers and sellers
(a) Buyers
(i) 2-711
1. Remedies

(ii) 2-712
1. Can cover

a. Find another seller

b. Buy from someone at whatever price you can get

(iii) 2-713
1. Damages
a. You don’t buy from someone else

b. Get difference between contract and market price

(iv) Buyers do not have to cover under UCC for remedy

1. but they will not get consequential damages which would have been obviated by cover (2-215)
(v) UCC wants you to cover—demonstrated by easier burden of proof for covering

1. Proving market price is harder (2-723)

(vi) Specific Performance 2-716
1. Rare remedy

(b) Sellers
(i) 2-703

1. Remedies

(ii) 2-706

1. Cover

a. Sell to someone else 

(iii) 2-708

1. Damages

a. Don’t sell to anyone

b. Get different between contract and market price

c. Sellers don’t get consequential damages for breach, only incidental…

i. sometimes try to show that consequential are incidental

(iv) UCC wants you to resell—demonstrated by easier burden of proof 

1. Proving market price is harder (2-723)

(v) 2-709

1. Specific performance

a. Rare remedy
(2) Cases dealing with Damages
(a) Laredo Hides Co, Inc. v H &H Meat Products Co., Inc
(i) Facts:
1. Laredo Hides contracted with HH to buy hides for a year. Laredo breached the contract and refused to sell them anymore hides. Because Laredo had contracted to supply hides to a third party, they had to buy them at market price which was considerably more than what they had contracted for. Sued HH for damages.

(ii) Issue:

1. Whether Laredo could recover for “covering” as well as consequential damages.

(iii) Rule:

1. Laredo could recover both for covering and consequential damages because HH breached contract.

2. There were two ways in which they could recover

a. They could recover damages incurred by making in good faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in substitution  for those due from the seller 

b. May have damages measured by the difference between the market price at the time the buyer learned of the breach and the contract price together with any incidental and consequential damages. 

3. [Laredo had gone with first option and that was justified].

(3) Limitations on Damages
(a) Avoidability

(i) RK 350
1. Avoidability as a Limitation on Damages
2. The injured party cannot recover damages for a loss that he could have avoided without an undue risk, burden, or humiliation

3. But the injured party is not precluded from recovery if he makes reasonable but unsuccessful efforts to avoid loss.

(ii) Virtue v. Bird
1. Facts:

a. P was making a delivery to D who was 6 hours late. P’s horses died from waiting in the sun. 

2. Rule:

a. P could not recover for damages because they could have been avoided.

(iii) Rockingham County v. Luten Bridge Co
1. Facts:

a. The county and the bridge company entered into a contract for the construction of a bridge, but county told the bridge company in not to proceed any further under the contract. Despite notice plaintiff continued and completed the bridge and sued for damages. 

2. Issue:

a. Whether plaintiff can recover full damages?

3. Rule:

a. Plaintiff has a duty not to run up costs

b. Can only get damages incurred as a result of the breach, not amount for completing

c. (would also get ALL of the profit he was contracted to make

i. Reliance theory?)
(b) Shirley McLain Case
1. Facts:

a. Has a contract to be in a movie called Bloomer Girl which they cancel and ask her to be in a different one. She says no and sues/

2. Rule:

a. Even though you have the duty to avoid damages generally, we are uncomfortable about making people perform services

3. But if you lose your job you have obligation to find another one

4. But you only have to do it if it respects you as a person.

(c) Overhead Costs (Fixed costs)

(i) Vitek Manufacturing Corp v. Caribtex Corp
1. Issue:

a. Whether overhead should be deducted from overall damages?

2. Rule:

a. Overhead should not be deducted from overall damages

b. Overhead costs are fixed and cannot be avoided.

i. Also one argument is that when the contract is breached price of overhead increases since you have less buyers supporting that overhead price.

(d) Losing Contract

(i) Definition

1. When it turns out you are actually losing money on each product you are manufacturing

(ii) If other party breaches and you have lost money in trying to provide them with what they wanted there are two options

1. Black letter law is split on this issue

a. Sue for Reliance 

i. RK 349
ii. Damages based on reliance interest, including expenditures made in preparation for performance or in performance, less any loss the party in breach could prove would have happened anyway

iii. So if they can prove you were going to lose money, you might not do so well, depends on the math

b. Sue for Restitution (RK 371 for gen. info)
i. RK 373 (2)
ii. Injured party has no right to restitution if he has performed all of his duties under contract and no performance by other party remains die other than payment of a definite sum of money for that performance.
iii. Can only work for partially performed contract
iv. Damages have to be capped at contract price since otherwise restitution damages would be higher than contract price (remember it is costing you more to make than you’re selling them for)
c. Makes no sense sue for expectation because this is a losing contract

(e) Loss of Volume
(i) Usually if you can sell product to someone else, no harm no foul, might get incidental damages, no profit

(ii) What if you were going to sell the product anyway, and you want profit for that contract, law says you have to prove that that is the case

(iii) We have a test to make sure

1. If you want the lost volume profit, have to show 
a. you had capacity to extra deal, 
b. and a buyer, 
c. and it would have been profitable to do that additional deal

2. However, we typically presume people are not going to be lost volume sellers—generally selling at maximum capacity

(iv) You don’t apply this rule when you’re dealing with individual laborers

1. Servant can only serve one master
b) Limitations
i) Cases involving limits on damages

(1) Tongish v. Thomas
(a) Facts:

(i) Tongish had contract to sell seeds to Coop for about $10K. Price of seeds goes up. Tongish breaches and sells to Thomas, Coop has made another deal with Bambino on which it would make profits. Coop sues for damages 

(b) Issue:

(i) Whether Coop gets damages based on the contract price of seeds, or the market price of seeds?

(c) Rule:

(i) Court says that Coop should get damages based on market price

1. discourages people from breaching in bad faith

2. if they breach they have incentive to do it in good faith

(d) Another way to look at this if it seems unfair:

(i) If price of seeds was down, Coop would be stuck!

(2) Jacob and Youngs v Kent
(a) See above. Damages limited to difference in value because there was substantial performance.

(3) Groves v. John Wunder Co.
(a) Facts:

(i) Contract to do something with gravel and then level off land. Contractor did the first part but left land looking like shit because flattening it would not add much to the value of property.

(b) Issue:

(i) Should plaintiff receive difference in value or cost to fix what he had contracted for?
(c) Rule:

(i) Court ruled that plaintiff should get cost of completion.
1. substantial performance will not always mitigate costs of breach

2. if defendant was concerned with cost of service v. amount it would have improved land, he should have charged more

3. autonomous parties make terms and they should be adhered to or adequate remedy must be provided.

(4) Peevyhouse v. Garland Coal and mining
(a) Facts:

(i) Mining company leaves without restoring land as per contract, owners sue. 

(b) Issue:

(i) Diminished value or cost of completion?

(c) Rule:

(i) In cases where cost of completion is essential not merely incidental to contract, and where economic loss would not be disproportionate to value added, there will be cost of completion

(ii) In this case the economic detriment to mining company would be insanely high and property value wouldn’t be increased much…also essence of contract was to strip mine, restoring land was incidental.

(5) How do we reconcile all these cases???

(a) In Jacob and Young maybe we can say Cardozo was suspicious, but in Peevyhouse it looked sincere…then again in Groves they didn’t spend money on regarding.

(i) Explanations of how these cases came out

1. Willful

a. In willful breach you have to pay cost of completion

i. Begs the question because sometimes we want willful breach when its efficient

2. Defendants are saying that plaintiffs are getting a windfall

a. Economic waste

i. Doesn’t make sense to make the defendant do something that is wasteful

3. Parties already assented to specific clauses, should get what they contracted for.

a. Courts aren’t in the business of assessing what things are worth to people

i. But then how do we explain Jacobs and Young?

(ii) Solutions?

1. You need a sensitive judge that is going to figure out whether we have a case where someone has a real desire or it’s a case where someone is standing on a technicality.

a. Is there any way of figuring out what party really wants?

i. Could just grant specific performance

ii. If plaintiff wants it, he’ll take it

iii. If he just wants the money, they’ll figure it out by themselves—the parties will have a negotiation

iv. Less wasteful

2. Problem

a. Bilateral monopolies again

b. Negotiations may fall apart

ii) RKs on Damages

(1) RK 348
(a) Alternatives to loss in Value of Performance
(i) Can recover damages based on rental value of property

(ii) Loss in value of market price of property

(iii) Cost of completing performance

(iv) Value of conditional occurring at time of breach

(2) RK 351
(a) Avoidability as a limitation


(i) Not going to get damages which you could have avoided.

iii) Specific Performance
(1) Making someone stick to the terms of their agreement

(a) Applied at court’s discretion

(i) Usually measure of relief when money damages are inadequate

(ii) See it most in LAND cases

1. each parcel of land is unique

2. parties can work it out by themselves

(b) Courts reluctant to grant specific performance when

(i) Requires court supervision

(ii) Hard to enforce
(c) We don’t enforce it in terms of personal services

(i) Cant force people to do something

1. Opera Singer
2. Contracted to sing in X’s theater, gets a better deal, X sues for specific performance. Court couldn’t make her sing, but stopped her from singing somewhere else!

(2) Walgreen Co. v. Sara Creek 
(a) Facts: 

(i) Walgreen wants injunctive relief for Sarah Creek renting to competitor. Hard for Walgreen to figure out damages because lease is for 10 years.

(b) Issue:

(i) Should court grant injunction – demanding specific performance?

(c) Rule:

(i) After weighing costs and benefits court granted injunction

1. Benefits:

a. Parties could decide how much it was worth

b. Less court costs

2. Problems

a. Bilateral monopoly

b. Time/private costs

(3) RKs and UCC on Specific Performance

(a) RK 359
(i) Adequacy of Damages
1. No specific performance or injunction if damages would be adequate

2. adequacy of damages for one part of contract does not preclude SP or injunction for contract as a whole

3. SP or injunction will not be refused merely because there is remedy for breach other than damages, but such remedy may be considered

(b) RK 360
(i) Factors affecting adequacy of damages
1. difficulty of proving damages with reasonable certainty

2. difficulty in procuring suitable substitute performance by means of money damages

3. likelihood that damages could not be collected

(c) UCC 2-716
(i) Buyer’s right to specific performance
1. when goods are unique or in other proper circumstances

2. may include terms like payment of price, damages, whatever court says

3. buyer’s right to replevin?
c) Consequential and liquidated damages
i) Hadley v. Baxendale
(1) Facts:
(a) Plaintiffs contracted with defendants to deliver a broken mill shaft to get it fixed. The delivery took time which delayed the mill’s operation and the plaintiffs lost a lot of profit and sued them for the profits.

(2) Issue:

(a) Are defendants liable for consequential damages?

(3) Rule:

(a) People should not be liable for damages for unforeseeable risks.

(4) Analysis:

(a) Ways to deal

(i) Business could have said there was too much risk

1. Could limit their liability once they know risk is there

2. Could charge more money or could insure


(ii) Burden goes on the least cost avoider - party with the most information

(iii) Frankness upfront is beneficial to the mill owner too

1. If they were upfront and shipper wouldn’t take it

2. Would encourage them to keep an extra shaft around

3. optimal level of reliance

(5) Proximate risks in contracts are harder to recover for in contracts v. torts

· RK 351
· Unforeseeability and Related Limitations on damages
· Don’t get damages you wouldn’t foresee as a probable result

· Loss is foreseeable if it

· alls within ordinary results, special situation which you would know

· Can be limited if it would be unjust to give them.

· RK 353

· Recovery for emotional distress 

· excluded unless accompanied by bodily harm

· RK 352

· Uncertainty
· Usually cant get any damages unless they can be established with reasonable certainty

· UCC 2-715

· Consequential Damages for buyers
· (2) only applies to buyers not sellers

· Sellers don’t get consequential damages under UCC only incidental under UCC 2-710

ii) Liquidation Damages
(1) Wassermans Inc. v. Township of Middletown
(a) Facts:

(i) Lease from municipality and municipality cancels early and there is a clause to take care of that. Lessee gets costs of improvements to property. For liquidated damages they get the average lost profits of the prior three years

(b) Issue:

(i) Whether they liquidation damages are appropriate.

(c) Rule:

(i) Liquidation damages upheld if they are reasonable forecasts of what injuries would be—either calculated ex poste or ex ante

(d) Analysis:

(i) Why do we like liquidation clauses?

1. Allows parties to specify the risk

2. Prevent inadequate judicial remedy

3. Freedom to contract however you want it

(ii) Problems

1. Damages can sometimes be in excess of the actual injury 

2. (to discourage breaching) Prevents efficient breach

· UCC 2-718 (1)

· May be liquidated in the agreement but only an amount which is reasonable in the light of anticipated or actual harm caused by breach, the difficulty of proof of loss, and inconvenience or nonfeasibility of getting adequate remedy. Too large damages= penalty and is void.
· Other sections are very specific

· RK 356

· Same rule but talks about bonds in section 2.
· If liquidated damages remedy is too big it can get struck down as a penalty and if it is too small it can be struck down as a penalty

· Solutions

· Can pay as you go

· Reward incentive

· Express condition
· But could be argued that it was a penalty clause
CONTRACTS OUTLINE





What contracts do we chose to enforce?





7)  Remedies





ASK STACEY





 Introduction to contract remedies





What promises do we enforce?





Bargained for exchange


Consideration


Will not enforce gratuitous or mere illusory promises


Moral obligations do not count as consideration


Unless there’s a material benefit


Past consideration is no consideration


Promises that reasonable induce reliance


Remedy is as justice requires


Damages for reliance can be less than expectation


Restitution


Will allow for restitution if there is unjust enrichment


Measured by what someone could reasonable expect to pay for benefit received.





Why do we want to enforce contracts:





Moral reasons—“fairness”


Mutual exchange/social welfare


Pareto Efficiency: Make at least one person better off without making anyone else worse off.  


Kaldor-Hicks Efficiency:  Cost-benefit analysis; impossible to value some things.


Reliance


Will theory


Unjust enrichment





Do we need to fill these in from pages 15-19 or so? Discussed in class?





Formation of Contracts





Contract may be void under § 2-207(1) b/c:


there is no definite expression of acceptance


acceptance is expressly conditional on assent to the additional terms


the more likely reason





General Rules about Offers


Where a clear, definite and explicit offer is made that leaves nothing open to negotiation,


 the offer is valid and acceptance of such creates a contract.


An offer cannot be modified after acceptance so as to create new conditions not contained in


 the original offer.


An offer that manifests assent must have certainty


Must be definite enough to know whether there’s a breach and, if so, what the remedy is





Need to go over this. I don’t get it!





Offer (assent + certainty)  (  Acceptance  (  Contract





 Interpretation





Restatements on Acceptance


RK  30


Form of acceptance


Offeror is master of the contract, specifies what forms of acceptance will work (promise, performance). 


If offeror does not specify method, then acceptance can be in any reasonable manner and medium.  


RK 32


Invitation of promise or performance


In case of doubt, acceptance considered to be invited in form of promise or performance


RK  53


Acceptance by Performance


Performance only OK for acceptance if offeror says. 


sections 2 and 3 discuss more things about this


RK 60 


Offer which states place/time/etc. 


If an offer states place/time/manner of acceptance, must be complied with for there to be acceptance, but if the place/time etc is just a suggestion, then other methods are permitted.


RK 62


Where offer invites either performance of promise


Where either performance or a promise is an invited method of acceptance, the beginning of performance is acceptance


and the part performance operates as a promise of full performance





Requirements to show misunderstanding § 20





Looking for something in your fact pattern that shows an “agreement” in addition to the one in writing                           


                             





Relief from Promises





Misrepresentation has to be of FACT not opinion UNLESS:


Fiduciary relationship


Trickery


Deal not done at arms length


Unequal opportunity /Superior knowledge 





Impracticability





Contingency?


Risk not allocated?


Commercially Impracticable?


 


Foreseeability


Doesn’t prove allocation of risk


Parties may not have thought to put it in contract


Least Cost Avoider


 Risk should be allocated to who can deal with it better


 SOLUTIONS:


--clause 


--allocate risk (insurance)


--get more information





6)   Performance and Breach





Three ways to mitigate the harsh effects of conditions:





Prevention





Interpretation





Waiver





UCC puts time limit on assurances
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