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  I.   Introduction to Contracts [1-2, 27-32]


A. Why Do we Enforce Contracts?

1. Economic Argument (it is efficient for ppl to exchange goods and services, in order for them to do so, they need to know that reciprocation will be enforced.)
a. Executory contracts – can not be simultaneously performed.  Enforcableness of contracts most important to parties of these sorts of agreements.

b. two ways of looking at welfare.

i. Pareto – can we make one person better w/out making anyone worse?

ii. Calder-Hicks – measure costs and benefits.

2. Moral Argument (it’s just not fair to take back a promise.)



B. Which contracts do we enforce?

1. There is a difference between morally enforceable (it’s mean not to do it) and legally enforceable (state is will to resort to force to fulfill) agreements.  Valid contracts are the second kind.  Case law tells us what is legally enforceable and what is not.  
a. Hamer v. Sidway (1891) (Good nephew) – any voluntary concession of liberties or rights is valid consideration which, in exchange for money, constitutes a valid contract.
    
 II.   Introduction to Contract Remedies [2-22]


A. Kinds of damages

1. Expectation – amount necessary to put P in post-performance-of-contract state.
 This is the standard for contract damages.



2. Reliance – amount necessary to return P to pre-contract state.
3. Restitution – returns what was given to breaching party
4. Punitive – added on to another form of damages to punish D.  VERY rarely used in contracts.
A. United States Naval Institute v. Charter Communications (1991) (early ppback shipping) – contract damages are compensatory, not punitive.  Measured by plaintiff’s loss (expectation), not defendant’s gain (restitution).
1. Efficient Breach – we want to allow ppl to get out of inefficient contracts.  Different from tort law, property law, etc.

2. When there is uncertainty in measuring damages, err on side of plaintiff. 
B. Sullivan v. O’Connor (1973) (bad nose to worse nose) – Reliance damages may be awarded in patient/physician breach of contract – put plaintiff  back in pre-contract position – as an alternative to expectation damages.
1. Hawkins v. McGee (crippled hand) – can not be compensated for pain and suffering that were an expected part of the agreement, but can be compensated for additional p/s.

2. Opportunity Cost – if this is calculated into reliance damages (and we can argue that it should be) then they will be much higher, no longer a middle of the road solution.

3. When would a P want restitution instead of expectation?  If values change after contract is made, but before enforced.  Thus, current value at time of damage award is lower than expectation.
    
III.   Enforceable Contracts
A.  Consideration and Bargain Theory [22-34; Restatement 2nd §§ 71, 79, 81]



1. Big Picture

a. Restatement:





i. RS § 71 (p254) – bargained for exchange.  

Performance may be:






~ an act

~ a forbearance (refraining from enforcing a right, obligation, or debt)

~ creation, modification, destruction of a legal relationship.
ii. RS § 79 (p258) – so long as there is consideration, contract exists.  Value of consideration does not matter.  The existence of gain to promisor/detriment to promisee is irrelevant.

iii. RS § 81 (p259) consideration can be only partially the “motivation” for a contract, we still consider it a bargained for exchange. 
b. Hamer v. Sidway (again) – consideration exists when promisor (Story 2d) gives up some right, regardless of whether this benefits promisee (Story Sr).
2.  Gratuitous Promises [50-52]
a. Kirksey v. Kirskey (1845)(old woman in the shoe) – gratuitous promises are not enforceable contracts.  Actions voluntarily taken in reliance on a gratuitous promise are not consideration.
i. “bargained for” – it is not enough that a promisor says “if you___ I will __.”  The promise must be offered in order to induce the promisee to perform what the promisor seeks, and then the promisee must perform.  Here, moving was simply a logistical necessity of accepting the gift.
3.  Past Performance; Moral Obligation [39-43; 44-49]


a. Feinberg v. Pfeiffer Co (1959) (secretary’s pension) – the promise of a gift/gratuity is not an enforceable contract.  Past performance is not consideration nor are  “not sought for” acts (continuing employment).

b. Mills v. Wyman (1825) (sick son, good Samaritan) – a promise based on a moral obligation is not legally enforceable.

c. Webb v. McGowin (1935) (falling man with heavy block) – when promisor has received a material benefit from past performance, then a promise based on his moral obligation is binding IF promisee has sustained physical injury in giving the material benefit.
i. this is a narrow exception carved out in order to get what court feels is right/sympathetic answer.

ii. RS § 86 – promise made for benefit previously received is binding when necessary to prevent injustice.  This codifies the McGowin rule.

3.  Resolution of Claims [34-39]

a. Fiege v. Boehm (1956) (pregnant in the backseat) – court will let settled disputes lie (enforce settlements) even if later evidence shows that settlement was entered into on bad information.
     
4.  The Exchange of Promises  [68-86]
a. Strong v Sheffield (1895) (smart wife, incompetent husband) – an illusory promise (I will not act until I feel like acting) is not consideration.
b. Eastern Airlines v. Gulf Oil (1975) (two tiered pricing scheme) – requirements contracts are definite enough to be binding so long as they are executed in good faith.
i. UCC § 2-306(1) – requirement (everything buyer needs) and output (everything seller makes) contracts are enforceable so long as there is GOOD FAITH: quantity is not “unreasonably disproportionate to any stated estimate or… normal/ comparable output.”  
d. Wood v. Lucy, Lady Duff Gordon (1917) (creator of fashions) – when a contract is “instinct with obligation,” consideration will be inferred and the contract will be enforceable.


B.  Reliance [86-102]



** maybe talk about williston v. corbin, 1st v 2nd restatement?**

1. RS § 90 – Promissory Estoppel when…
a. definite promise

b. reasonable expectation that it will induce action

c. (that action is of a definite and substantial character) – this element removed in 2d restatement.

d. does induce action

e. the result if reliance is not applied will be injustice
2. Ricketts v. Scothorn (1898) (Quitting Katie) – when a gift is promised to allow for some action, the taking of that action is not consideration and does not turn the gift into a contract.  However, reasonable reliance on a promise permits recovery in PE. 
3. Feinberg v. Pfieffer (part II) (again) – ceasing pension payments for someone who quit working when she WAS employable based on promise of pension, and is no longer employable, would create injustice, thus PE applies.
a. Hayes v. Plantation Steel (1982) – promise to provide pension, made after P announced retirement was not a promise inducing action, thus no recovery under PE.
5. Cohen v. Cowles Media Company (1992) (break of press confidentiality) – P who reasonably relied on promise of confidentiality when informing press can recover on PE grounds for breach of that promise even if it was not part of a legally binding contract.
6. D&G Stout v. Bacardi Imports (1991) (13th hour renege) – termination of an at will relationship, when P has relied on promise of its continuance, can generate a PE claim for income foregone on reliance on promise, but not for lost future earnings.
a. Ewing v. Board of trustees of Pulaski Memorial Hospital (1985) and Pepsi-Cola General Bottlers, Inc v. Woods (1982) – termination of an at will employment does not create a cause of action for lost wages.

b. Eby v. York-Division, Berg-Warner – preparation and moving expenses based on promise of a job offer ARE recoverable under PE. 



C.  Restitution for Unjust Enrichment [103-13; review 44-49]
1. Cotnam v. Wisdom (1907) (surgeons on street corner) – when a professional must render assistance to one who can not ask for it, but certainly needs it, that person must repay the benefit given to him.
a. this does NOT apply to all passing good Samaritans, but only to professionals who must perform professional duties, or to people who go to excessive lengths to aid incompetents (infants, insane people, drunkards, and the unconscious).

b. unjust enrichment often appears in cases of appropriation of ideas.  Eg -- I gave you that idea, you made thousands of dollars from it, you owe me. (Schott v. Westinghouse Electric Corp).
c. Implied in Fact contracts – created when circumstances dictate that parties intended to make a contract, but failed to specify it.  

d. Implied in Law contracts (Quasi-contracts) – legal fiction when there was no intention to make a contract, but law dictates that there is an obligation to repay for unjust enrichment,
2. Callano v. Oakwood Park Homes Corp. (1966) (dead guys shrubs) – quasi-contract (implied in law) can not be used to substitute one promisor or debtor for another.
3. Paschall’s Inc v. Dozier (1966) (defaulting daughter) – When the original contract is designed to benefit a third party even though the contract is not made with that party, we can make an exception if there is no possibility of recovering from the promisor. 

a. Callano and Paschall are from different courts.  Maybe they are consistent, maybe not.  Paschall is a better general rule.

b. how do we measure restitution damages?  RS § 371 (p339) – can be measured in price of services (a) or value of benefit conferred (b). 
4. Pyeatte v. Pyeatte (1982) (working wife) – where there is an agreement btn spouses and “an extraordinary or unilateral effort by one spouse” with no accompanying benefit flowing from the other spouse, then restitution can be awarded.
a. note: this is an exception,  in general, courts do not involve themselves in intra-spousal agreements.
b. non married people having sex are considered, for purposes of quasi contract, to be married.  The sexual relationship means all benefits conferred can be considered gratuitous.




5. Maybe talk about restitution damages?

D.  Reform [113-18; handout] – used to be that there was a method of enforcing “gratuitous promises” by writing under seal.  We get rid of that.  Now, even if you notorize something, it will not be enforced unless it has all elements of a contract (exception – wills.  We take them seriously).  Is this a hole in contract law?
Pillans and Rose v. Van Mierop and Hopkins – beginnings of skepticism about accepting “a writing alone” as binding.
IV.   Formation of Contracts


A. Philosophies on contract.

1. Hand (objective) – Contract is not determined by the personal intent of parties, it is about written down words and actions, which usually (happen to) represent a known intent.  Only exception is mutual mistake.  This philosophy dominates the restatements.
2. Frank (subjective) – intent must be considered… “meeting of the minds” theory. Also, this guy believed in legal realism.
A.  The Problem of Assent [119-30]

1. Lucy v. Zehmer (1954) (Drunk scribbling on receipt) – if a party’s “words or acts, judged by a reasonable standard, manifest an intention to agree, it is immaterial what may be the real but unexpressed state of his mind.”
a. court looks for “objective evidence of subjective intent,” so not completely based just on writing, but will not vacate  contract based on undiscoverable secret motives.

b. RS § 17, 18, 19 – “manifestation of mutual assent” required.  Must show objective evidence of meeting of the minds.
2. Leonard v. Pepsico (1999) (Harrier Jet) – a fanciful, unrealistic advertised offer that ‘no reasonable person could have concluded’ was serious is not binding.
3. Guiding principles in determining assent: freedom to contract (non-lawyers should be able to express binding intentions) and freedom from contract (standards must not be so lax that passing comments become contracts).

B.   Offer [130-41; 149-150]
1. RS § 24 – offer is manifestation of willingness to enter into a bargain.
2. Owen v. Tunison (1932) (will you sell me your store?) – general statements like those of an advertisement might be opening negotiations, but they are not offers.

a. Friedman thinks maybe this was an offer, dff from Harvey.
3. Harvey v. Facey (1893, Jamaica) (telegraph lowest cash price) -- statement of minimum price is not an offer to sell.
4. Fairmount Glass Works v. Crunden-Martin Woodenware Co (1899) (mason jars) – when a price quote says “for immediate acceptance,” or otherwise is written in such a way as to invite an acceptance/order in return, it is an offer.
5. Lefkowits v. Great Minneapolis Surplus Store (1957) (Mink stole cheap) – a “first come first serve” advertisement that is clear and explicit is an offer. 
a. this is an exception to general rule for advertisements, which is that they are invitations to buyers to make an offer to be accepted by store.
b. competitive bidding – request for bids is not an offer binding upon “acceptance” by lowest bidder.  It is, like an ad, an invitation for offers to potentially be accepted by the requester.
C.   Acceptance [151-56; 158-66; 170-79]
1. Offeror is master of the contract, specifies what forms of acceptance will work (promise, performance). RS § 30(1)
i. RS § 53(1) – performance only OK for acceptance if offeror says. 

ii. RS § 60  -- if an offer states place/time/manner of acceptance, must be complied with for their to be acceptance, but if the place/time etc is just a suggestion, then other methods are permitted.
a. if offeror does not specify method, then acceptance can be in any reasonable manner and medium.  RS § 30(2).  In case of doubt, acceptance considered to be invited in form of promise or performance. RS § 32.
b. Partial performance: where performance is an invited method of acceptance, the beginning of performance is acceptance, RS § 62(1), and the part performance operates as a promise of full performance.  RS § 62(2).
c. International Filter Co. v. Conroe Gin, Ice & Light Co. (1925) (filter for ice maker) – the requirement of notice of acceptance can be dispensed by offeror “if the form of the offer… shows that this was not to be required.”

i. who is the bad guy?  I.F. sends “proposal” that outlines the terms of the contract and invites an offer that will be conditional on “acceptance” by I.F. management.  Conroe makes an offer 2/10.  2/13, I.F. management writes “ok” on it.  2/14, I.F. writes letter confirming order.  2/28 Conroe says there was no notification of acceptance, thus no contract.  Clearly, Conroe is the bad guy, I.F. will win. 

ii. why no acceptance?  Court bases decision that there was no acceptance on Courtney Shoe Co. v. EW Curd & Son (1911) – statement that “your order will receive our prompt and careful attention” was not an acceptance.  (WHAT???)
2. Notice

a. for acceptance by promise, offeree must “use reasonable diligence” to notify offeror of acceptance.  RS § 56.
b. for acceptance by performance, notification only necessary if offeree has reason to believe offeror won’t know about acceptance.  RS § 54.  But, offeror can waive need for such notice. RS § 54(2)( c).
i. Ever-Tite Roofing Co v. Green (1955) (impatient roof owners) –acceptance by performance is valid form of notice when commenced within a reasonable period of time.

ii. Bishop v. Eaton (1894) (Help my brother) – notice of performance by acceptance is required where the offeror would have no reason to know that acceptance/performance has occurred. 

iii. Carlill v. Carbolic Smoke Ball Co. (1893, UK) – if offeror implies that performance without notice is sufficient, than there is no need for notice.

~ RS § 22(2) –we don’t need to be able to identify moment of acceptance (was it when she purchased the ball? When she wore it?  when she got the flu?) in order to find that their was acceptance. 
iv. Allied Steel and Conveyors Inc. v. Ford Motor Co. (1960) (second contract has indemnity clause) – acceptance is given at commencement of work with the knowledge of offeror, even if an official written acceptance arrives later.
c. acceptance can be by silence only in limited circumstances.  RS § 69
i. offeree takes benefit of the offer (1)(a).
ii. offeror has said that silence will be acceptance AND offeree meant his silence to be acceptance. (1)(b).
iii. previous dealings make it reasonable to expect that silence is acceptance (course of dealing). (1)(c).



3. Length of an Offer 

a. rejection/counter offer 





b. lapse of time– reasonable.




c. revocation by offeror 





d. death or incapacity of either party 



3. Termination of Power of acceptance

a. four ways by which power of acceptance is revoked. (list in RS §36)





i. lapse of offer RS § 41
~ if no time period stated, than “reasonable” length of time. (Loring v. City of Boston) (1844) (asking for reward 3 years after ad ran is not reasonable)
~ offers made face to face generally considered lasting only until end of conversation. (Akers v. Sedberry (1955)).






ii. revocation of offer







~ RS § 42 – o/r tells o/e offer is revoked.

~ RS § 43 – o/r acts in a way inconsistent with intention to engage in contract and o/e finds out.

~ Hoover Motor Express v. Clements Paper Co (1951) – statement that “we’re not sure we want to go through with in anymore” is a revocation.

~ Option Contracts: 

Dickinson v. Dodds (1876) (race btn revocation and acceptance) – option contract (agreeing to keep offer open for specified period of time) is only binding if there is consideration.






iii. o/r or o/e’s death or incapacity RS § 48.
iv. offeree’s rejection or counter offer RS § 38 – except if o/e says he will take it under further advisement.
~ traditional rule: mirror image – each new writing is a rejection and a new offer until there is an acceptance that is the mirror image of the offer.
~ this leads to “last shot” rule – the last writing before
 commencement of performance is the contract.
~ and this brings us to the battle of the forms….

D.   Battle of the Forms [186-90; 194-204; 210-23; UCC §§ 2-206 and 2-207,


       including proposed amendments (p. 182 )]
1. Minneapolis & St, Louis Railway Co v. Columbus Rolling-Mill Co. (1886) (back and forth ordering process) – each new set of terms is a new offer that rejects last offer. 

2. UCC § 2-207 
(1) rejects mirror image rule.  

(2) Recognizes that terms of contract can change over time, thus terms are not set at moment that contract is formed, additional terms in writing are considered proposals that are incorporated into the contract unless 
a. materially alters the contract (would create surprise or hardship for other side).


b. other side objects.
(3) conduct implying/assuming a contract will be sufficient evidence of the presence of a contract when there is no riting that establishes a contract.
3. Dorton (Carpet Mart) v. Collins & Aikman Corp. (1972) (didn’t use the good polyester) –  arbitration clause materially alters contract, thus it was not an accepted part of the contract, it was  rejected suggestion. 
4. C. Itoh & Co. (America) Inc. v. Jordan Int’l Co. (1977) (“we mean it” clause) – where no acceptance can be found (last writing was a counter offer) but parties act as if they are in contract, then we imply a contract and use UCC gap fillers to determine the terms. 
a. we mean it clause – says offer is not accepted unless stipulated changes are made.  if you really mean it, must wait for express acceptance of stipulated changes before beginning work.

5. Northrop Corp v. Litronic Industries (1994) (90 day warranty v unlimited warranty) – when terms of each side conflict, they cancel each other out and are replaced by UCC Gap Fillers.  KNOCKOUT DOCTRINE.
a. Prof Victor Goldberg suggests “best shot” rule – enforce all terms in one form based on overall assessment of their relative fairness.  Would force companies to create more balanced terms. 
b. posner (wrote opinion) prefers a rule that says all additional terms are different terms and vice versa, thus UCC 2-207(2) about additional terms should apply (accepted unless materially alter).  BUT, he must apply IL state law, thinks they would use Knockout doctrine.

6. ProCD v. Zeidenberg (1996) (warranty inside shrinkwrap) – acceptance of a shrink wrapped license occurs at beginning of use after license has been read, not at time of purchase.  Thus, if buyer uses software, he has accepted terms and is bound by them.
a. Hill v. Gateway (1997) (plain brown box) – contract terms inside box are binding even if outside of box does not say “additional terms inside.”
b. Brower v. Gateway (1998) – contract not accepted until “consumer has affirmatively retained the merchandise for more than 30 days” 

7. Venn Diagram Contracting – proposed change to 2-207: terms of contract are

a. Those in both record

b. Those agreed to by both parties, although not in the record.  How does this work?

i. Unofficial records

ii. Industry practice

iii. Performance (they’ve been doing the same thing for 30 years)

c. When there is dispute, gap filler from UCC.

8. contracts with non merchants: additional terms fall out unless expressly accepted.



E.   Firm Offers and Precontractual Liability [180-84; 223-30; 233-50]

1. When one Party wants to revoke

a. Ragosta v. Wilder (1991) (the fork shop) – bilateral contract offer does not become an option contract (binding on offeror) upon promise of performance, nor because of preparations for performance.  Offer is not firm (irrevocable) unless there is consideration.

b. RS § 45 – when acceptance is in the form of performance, option contract is created when performance begins.  
c. Drennan v. Star Paving Co. (subcontractor’s wrong bid) – subcontractor bids are binding on the subcontractor (option contracts?) once submitted to GC.
d. RS § 87 – defines irrevocable offer (either says in writing that it is irrevocable, or is irrevocable by statute) also, version of promissory estoppel for offers – just like § 90, except the “of a substantial character” part is still in.
2. When negotiations fail

a. Songbird Jet ltd v. Amax, Inc (1984) – “common grist of negotiations” are not recoverable.

i. Reliance damages are the money spent in negotiations to get the contract (the grist) and are not recoverable.  In general, only restitution damages are recoverable anyway – benefit given to defendant.  

b. Markov v. ABC Transfer & Storage Co. (1969) – in cases of misrepresentation or fraud in negotiation, wronged party can recover reliance damages.
3. Hoffman v. Red Owl Stores (1965) (escalating franchise price) – promisee can recover under promissory estoppel when promises made during negotiation were of such a nature as to induce promisee to act on them to his detriment.  Award is reliance damages.
4. Channel Home Centers, Division of Grace Retail Corp v. Grossman (1986) (Mr Good Buys take the space!) – where parties intended to be bound to negotiate in good faith and consideration was given, the agreement to negotiate is in itself a binding contract. (three part test on whether said contract is definite enough to be enforced)


F.   Definiteness [251-62]



1. RS § 33




2. UCC 2-204(3)
3. Toys, Inc v. F.M. Burlington Co. (1990) (lease renewal at prevailing rate) – the phrase “at the prevailing rate” in reference to rent in lease renewal is sufficient to demonstrate an intention of parties to negotiate in good faith, and thus an option contract.

a. how do we deal with price in a long term contract?

i. Leave price term open, UCC gap filler (2-305, “reasonable price at time of delivery” will fill in).

ii. Escalator clause (like in Eastern Airlines).
2. Oglebay Norton Co. v. Armco Inc. (1990) (long long term contract) – where parties has a clear intention to be bound, court will reinterpret (or rewrite) pricing scheme so that contract can continue.
V.   Statute of Frauds  
A.  Introduction [263-68; 272-74; 274 (bottom) - 76]

1. Written in 1677: venerable, yes.  Outdated and sort of arbitrary, also yes.

2. Statute of Frauds Defined – some contracts must be in writing to be enforceable.  Statute is slightly different in every state, but basically (RS § 110):




M arriage

Y ear or longer

 



L and sales

E xecutors of estates are going to be liable

G oods
S uretyship 
3. How is it enforced?  At minimum, there must be a writing signed by party being sued (RS § 131, also says the unperformed promise muct be specified with “reasonable certainty”). 

a. RS § 132 says that the contract terms can be scattered among multiple writings, so long as they reference each other and one has signature.

a. UCC § 2-201 (applies only to sale of good part of SoL) has more minimal requirements for terms listed in th writing – they will stick in gap fillers anyway.
4. FYI – England got rid of SoF.  Only we still have it.  originally created b/c in English system, parties could not testify, thus a concrete way to know whether K had been made was necessary.
5. back up plan – if someone is screwed b/c they had an oral K and thus can’t sue for breach under SoF, they can always fall back on a tort cause of action for deceit.



B. Surety:

1. Langman v. Alumni Association of UVA (1994) (with gift come debt) – where a party receives some benefit in exchange for taking on the debt of another, it is not a surety, but instead has assumed that debt as its own.  Therefore, SoF does not apply.
a. why SoF for Surety contracts?  b/c they are one sided – why do people become sureties?  No benefit to them, no way to tell from evidence that they intended it.  in a case where there is benefit given for assumption of debt, easier to deduce presence of a contract.
C. Year or Longer – only applies to contracts INCAPABLE of being performed in less than a year.

1. contract to make payments on debt over period of 5 years – not covered (could be done in one year if you won lottery).


2. employment contracts – covered.

3. contract to work for 11 months starting 2 months from date – covered.

4. contract to not work for competitors for 5 years – not covered (why?  Could die in 3 months, then would have performed in less than a year).
C.  Amelioration (relaxing the standard) [284-96]

1. Johnson Farms v. McEnroe (1997) (land for picky land) – verbal contract to extend orginal length of offer is binding when there is partial performance of the verbal contract.  Three part test:





i. payment






ii. improvements






iii. possession

a. why is this an exception to SoL? b/c the point is to prevent fraud (ppl saying contract existed when there was none).  If we have tangible evidence that K did exist (and partial performance is tangible evidence), but we ignore it b/c no writing, we are allowing fraud rather than preventing it.

b. there is also a reliance interest here – paid to have land platted, did not put money into escroe account (which would have been performance of orginal contract) b/c McEnroe said not to).
2. Monarco v. Lo Greco (1950) (grandson sues stepson) – statute of frauds does not apply when there is reliance on a verbal promise and the effect of applying SoF would be injustice.  The “reliance” that must be present is not a reliance that contract will later be put in writing, but reliance that K will be performed.

3. RS § 139 -- SoF will be estopped if necessary to prevent injustice.  In determining whether to apply, must consider:  


a. reliance

b. unjust enrichment

c. evidence

VI.  Excuses  



A.  Capacity
[300-05; 310-13]
1. Drunkenness: Martin v. Harsh (1907) – “to render a transaction voidable on account of the drunkenness of a party to it, the drunkenness must have been such as to have drowned reason, memory, and judgment, and to have rendered the party non compos mentis for the time being.”
2. Age: Kiefer v. Fred Howe Motors, Inc. (1968) (is daddy too young to buy a car?)  -- people under the age of 21 are not responsible for the contracts they make (except for “necessities”).  This rule must be changed by legislature if it is to be changed.





a. about this case….

i. dissent – cars for 20 year old parents who need to go to work are a necessity. 
ii. Kiefer signed a contract stating he was over 21.  isn’t there a fraud issue?  Adults are responsible for ensuring that they are not dealing with minors.

iii. in 1970’s, age of majority lowered to 18, so now there are fewer problems.

b. at first glance, good for the kids not to be held to their contracts.  BUT the result is that no one will contract with them.  This is why contracts for necessities are an exception, because minors might need to be able to get necessities.

c. dissafirmance – adults can dissafirm contracts signed as minors within a reasonable time.  But what is that?  

d. ratification – can also ratify after reaching majority.  Ie, by continuing to make payments.  

e. remedy – minor gets restitution for payments made, but also must return benefit received.

f. what about when “benefit” can not be returned? 
i. Scott Eden Management v. Kavorit (NY 1990) (child actor doesn’t want to pay manager) – privilege of infancy can not be used as a sword, contract amount must be paid for services rendered.
ii. Mitchell v. Mizerski (Neb 1995) (body work on minors car) – contract not enforced even though services rendered.  “although this result appears unjust to Mizreski, Nebraska law imposes such consequences upon adults who enter into contracts with minors, as a means to discourage such contracts.
3. Sickness/Mental Incapacity: Cundick v. Broadbent (1967) (the old man’s gone crazy!) – if mental defect was not so great as to be evident to those around the incompetent, take that as evidence he was sane enough to make contract (dissent says no, you are ignoring convincing medical testimony).
a. Cognitive mental incapacity: RS § 15(1)(a) – incapable of comprehending nature and consequences of transaction.
b. Volitional Mental Incapacity: RS § 15(1)(b) – with things like manic depression, drunkenness, only void if other party has reason to know of other person’s state.


B.  Overreaching – Duress. [324-38; 349-51]
1. the simple case – contracts made with gun to head (physically compelled by duress) are not valid RS § 174.
2.  financial duress – this is a little harder.  We have to use some form of “threat” in contracting (ie – “if you don’t agree to this term, I will not buy my goods from you!” or even “and neither will my family!”)  so, we say there must be an IMPROPER (what does this mean? See RS § 176) threat that leaves no reasonable alternative. 
3. Muscle threats – do this contract or I will eat your babies – are not allowed.  RS § 176.
4. Alaska Packers Ass’n v. Domenico (1902) (we won’t take you back unless…) – unilaterally beneficial alteration of a contract without NEW consideration for the alteration is not enforceable. 

a. Pre-existing Duty Rule – we use this as a proxy for “muscle threats.”  Since it is hard to prove that a muscle threat happened, but it is easy to prove PED, we assume that for someone to have agreed to pay more for a PED, there must have been a muscle threat.
4. Schwartzreich v. Bauman-Basch (1921) (better job offer, renegotiation) – when an existing contract is terminated by consent of both parties and replaced by a new contract, their need not be additional consideration.
5. Watkins & Son v. Carrig (1941) (drilling through unexpected rock) – changes made to contracts to meet changes in circumstances are valid when mutually agreed upon.
a. RS § 73 – performance of a legal duty (ie completing a contract) is not consideration, so since this contract was to remove anything, there was no consideration (now we will remove rock) for the increase in contract price.

b. this is trumped by RS § 89(a) – if the modification is fair and equitable, it is binding.

c. UCC 2-209 (only applies to sale of goods) gets rid of pre-existing duty rule all together.

 

C. Overreaching – Undue Influence.
1. Odorizzi v. Bloomfield School District (1966) (gay teacher) – seven part test for undue influence (this case sent back for finding of facts according to this test):

a. discussion of transaction at unusual or inappropriate time.


b. consummation of transaction in unusual place


c. insistent demand that transaction be finished immediately

d. emphasis on what will happen if not finished immediately


e. use of multiple persuaders.


f. absence of a third party advisor for servient party

g. statement that there is no time to consult third party advisor (lawyer, Fin advisor)

2. RS § 177 – contract entered into based on persuasion by someone who the influenced party thinks has his best interest in mind, but actually has ulterior motives is voidable b/c will has been overborn.


C.  Concealment and Misrepresentation [352-66]

1. Swinton v. Whitinsville Sav. Bank (1942) (did we forget to mention the termites?) – non-liability for bare non disclosure. 

a. exceptions, RS § 161
(a) – disclosure necessary to prevent misunderstanding of pervious assertion (???)

(b) – disclosure will correct mistake about basic assumptions of deal (failure to disclose is bad faith).

( c) – disclosure will correct mistake about a writing that evidences the agreement.
(d) – relationship of trust and confidence means mistaken party reasonably expects disclosure.
2 Kannavos v. Annino (1969) (illegally divided residence) – liability for inadequate/partial disclosure that fraudulently misleads the other party.
3. Vokes v. Arthur Murray, Inc (1968) (endless pursuit of the terpsichorean art) – misrepresentations of opinion by an expert are considered factual misrepresentations that void a contract made there under.  Further, if one has no duty to disclose facts, but does then he must state the whole truth.
a. RS § 159 –“misrepresentation is an assertion not in accord with the facts.”
i. scienter requirements – in contract (but not tort) misrepresenting party is responsible even if statement made innocently as long as the misstatement is material.


D.  Mistake [785-800]

1. Stees v. Leonard (1874) (building on quicksand) – “no hardship, no unforeseen hindrance, no difficulty short of absolute impossibility, will excuse him from doing what he has expressly agreed to do.”
a. Fried (prof and then justice) says this holding is “harsh and silly.”

b. possible justification – there was some confusion of facts… did they REALLY not know there was quicksand?

c. this court rejects argument that when a building contract includes specifications, then the builder need only build to the specifications, and is not responsible for weaknesses inherent in design (ie, its inability to stay up).  But other people like this argument.

i. United States v. Spearin (1918) (sewer construction) – contractor is not responsible for consequences of defects in the plans and specifications.

d. RS § 154(b) – when a party enters into contract knowing he has limited knowledge of facts, he assumes risk of a mistake based on those facts.  Is it builder’s job to test soil?
2. Renner v. Kehl (1986) (jojoba farm) – in cases where contract is voided by mutual mistake, damages are limited to restitution.  To allow reliance damages would be to unjustly shift all risk of mistake to one party.
a. RS § 152 – mutual mistake, material effect on contract, voidable.
b. why do we nullify contracts b/c of mistake?  There was no assent… the agreement revolved around a state of affairs that does not exist, can not just transport it into reality. 
3. Estate of Nelson v. Rice (2000) (he liked the frame) – where an estate didn’t check to see if the paintings were fake before selling them at a cheap price, they bore risk of mistake that they were actually expensive originals.
4. Wood v. Boynton (1885)– jeweler (Boynton) offers $1 for “pretty rock,” turns out to be a diamond.  Contract is upheld.
5. Sherwood v. Walker (1887) – cattle breeder (walker) arranges to sell sterile cow, then finds out she is pregnant.  Refuses to sell.  Court says contract void b/c pregnant cow as not the kind of animal they had agreed to exchange.
a. court in wood and walker trying to make a distinction between mistakes about “substance” and mistakes about “quality,” but it doesn’t really work.  That is why we abandoned this test in favor of the “material” test. 
6. The policy Argument: Posner says put liability for mistake on least cost avoider.

a. if (seller) could have gotten the information and just didn’t, then we are not going to let them benefit from the change in value caused by (buyers) efforts.  In cases where the roles are reversed (seller has info, doesn’t tell buyer) the same concept applies – information is not free, and we should not force contracting parties to give it all away.  Not fiduciaries of each other. 

b. in converse, look at cases is in terms of “value add” – where information had to be acquired at some cost, (buyer) added value to the mistaken object, it was his effort that changed value, he should get to keep it.
i. yale law school dean (name?) says that we should distinguish between cheap info and expensive info.  Valuing diamonds is expensive info, takes years of training.  Figuring out whether there are termites is not, thus that info should be shared.

E.  Impracticability  and Frustration [800-01; 805-15; 817-19; 823-30;


831-33; 848-49; 852-53]

1. Transatlantic Financing Corp v. United States (1966) (wheat around the world) – three part test for impracticability:

a. something unexpected happened (contingency)


b. risk of that contingency not allocated in contract.


c. contingency renders contract impossibly to perform.

Also, impracticability is NOT going to work when you are still making a profit (most you would get is restitution – cost of voyage.  If still got paid more than cost of voyage, you’re done). 
2. UCC 2-615 – “occurrence of a contingency, the non-occurrence of which was a basic assumption on which the contract was made” will make contract invalid.




a. increased cost of performance is NOT impracticability.

b. does not apply when the contingency is foreshadowed and is factored in (implicitly or explicitly) as part of risk of doing business.



3. Eastern Airlines Inc v. Gulf Oil (Part II)

4. Force Majeure clauses – put into contract to insulate you from liability for foreseeable but unpreventable event.

5. Krell v. Henry (1903) (Cancelled Coronation) – when the foundation of the contract no longer exists, the contract no longer exists.
6. RS § 265 – frustration
7. RS § 261 -- impracticability


F.  Unconscionability and Adhesion Contracts 


1.  Developing the Problem [367-79]
a. The Emergence of Adhesion Contracts: insurance companies first to use them, helpful b/c they take advantage of experience of past judicial decisions on same/similar contract:

i. reduce uncertainty


ii. simplify planning


iii. make risks calculable.
b. O’Callaghan v. Waller & Beckwith Realty Co. (1958) (lease during apartment shortage) – existence of a housing shortage is not sufficient to make an exculpatory clause in a lease contrary to public policy.  (rent control caused the problem, needs to be changed by legislature, not judiciary).
i. rent control is bad.  Why?  b/c it prevents people from making mutually beneficial exchanges (I will pay 50 more dollars per month if you take out the exculpatory clause) and makes landlords bad and inattentive since they are not being compensated for the level of care a tenant would want (and probably br willing to pay more to get).
ii. they explain 2 factors that could make exculpatory clause void:


~ pblic policy


~ relationship between parties
c. Klar v. H&M Parcel Room, Inc. (1946) (coat check claim ticket) – for an exculpatory clause to be valid, it must be shown that the liable party (bailor/person who left his coat) knew that there was a contract and assented to it.
d. Graham v. Scissor-Tail Inc. (1990) (promoter goes to unfair arbitration) – an adhesion contract will be voided if:

i. terms are contrary to reasonable expectation of parties (here, not true since plaintiff was a professional who dealt with similar contracts regularly)

ii. terms, even if expected, are unduly oppressive/unconscionable.  (here, they were since the arbitration was so biased).

2.  Common Law Solution  [380-97]

a. Henningsen v. Bloomfield Motors Inc (1960) (illegible and incomprehensible limited warranty) – for a contract to be valid, must show that it was “understandingly made.” Arcanely written boilerplate provisions can not be “understandingly signed” by average reasonable man, thus no assent.
i. public policy argument – perhaps, even if there ad been assent, this should not have been okay.  Perhaps courts (or a regulatory agency) need to be a little it in control of big heavy death machines.
ii. RS §211(3) – exception to “if you sign you are bound” general rule – if other party has reason to know that, if party knew about the meaning of the writing/presence of a particular provision in the writing, they would not sign, then writing is not valid.

iii. statutes have tried to deal with unintelligible adhesion terms in various ways, like requiring some things to be written in red ink, setting standards for captions and font sizes, etc.

b. Carnival Cruise Lines Inc v. Shute (1991) (must sue in florida) – party to an adhesion contract does not have to have read all terms in order to be considered to have assented (RS § 211(1)), so long as unread terms are not fraudulently hidden or unfair.  Forum selection clauses in adhesion contracts are valid.

3.  Institutional Choices [397-401]

4.  Unconscionability [400-16]
a. UCC § 2-302: unconscionable contracts can be voided.  Designed to allow direct voiding, rather than convoluted interpretation of other rules in order to get around unjust contracts.

b. Prof. Leff says two kinds of unconscionability:

i. Procedural – fault or unfairness in bargaining process, thus no assent.

ii. Substantive – fault or unfairness in bargaining outcome (terms).  

Procedural unconscionability is consistent with the bargaining theory, so generally accepted.  Courts more wary of dealing with Substantive uncons, b/c don’t want courts to be reviewing fairness of terms.  
i. role of SURPRISE – talking about surprise terms is a way of voiding bargaining outcome without using Substant uncon: there must have been proced. uncons. if such a term slipped in, thus the court is not reviewing terms for fairness, it is just ensuring assent. 

ii. Epstein says that all subst uncon does is “undercut the private right of contract in a manner that is apt to do more social harm than good.”

b. Campbell Soup Co. v. Wentz (1938) – something happens to carrot crop, court says that contract to buy carrots is “too hard a bargain,” drafted skillfully with buyer’s interests in mind.  unconscionable.

c. Williams v. Walker Thomas Furniture Co. (1965) (all purchases collateral for each new purchase) – contracts will be voided when they are unconscionable.  Unconscionable contracts demonstrate: 
~ absence of meaningful choice on the part of one of the parties. (procedural)

~ terms unreasonably favorable to the other party. (substantive)

i.  the problem with this decision – poor people need to buy things on credit, lenders need to have some way to recover, if we void contracts that reasonably insulate lender from default, then who will sell to the poor?  Thus, so much as decision is that lendees should be aware of terms (procedural), okay.  So far as decision is paternalistic (substantive, don’t sell stereos to poor people) it is bad. 
d. Jones v. Star Credit Corp. (1969) (cheap freezer costs katrillions) – disparity between “fair” price and price charged is sufficient evidence of an inequality in bargaining power that negates “meaningful choice.”


G.  Public Policy [423-25; 445-50] RS §178
1. Just blatantly illegal:

a. Bovard v. American Horse Enterprise – contract to buy pot-merchandising business is void b/c pot merchandise is illegal (there is actually a little bit of messiness here… when K originally made, not illegal, then became illegal).
2. Simeone v. Simeone (1990) – women are now considered equal bargainers, can’t hide behind the “I’m a dumb girl, thus didn’t understand my prenup” excuse. 
VII.  Interpreting the Contract




A.  The Parole Evidence Rule [555-66; 570-71]
1. Gianni v. R. Russell & Co. (1924) (exclusive soda if no tobacco sales) – Any term claimed as agreed upon in a preliminary oral agreement, that would logically have been included in written contract if it was an agreed upon term, will not be enforced.





a. RS § 213 – written contract discharges prior agreements.





2. how does it work, RS §§ 209-16.





3. Why do we do it?

a. want to make sure we are enforcing real terms (can’t just say “oh yeah, he also promised…”

b. ex ante effect – force parties to put all terms in final writing, make it easier for courts.




4. Masterson v. Sine (1968) (keeping the farm in the family)



B. Rules of Interpretation [571-73 (no notes); 574-85; 590-91 (notes)]

1. Frigaliment Importing Co. v. B.N.S. International Sales Corp. (1960) (definition of chickens) – there is a hierarchy of evidence in determining meaning of terms in contract:

a. (best) express terms

b. course of performance (what has happened so far in THIS contract)

c. course of dealing (what has happened over history of parties’ relationship)


d. usage of trade.

2. Raffles v. Wichelhaus (1864 UK) (two ships called peerless) – if parties use a term in an unconventional way, we use their meaning consistently.  If parties were using the term to mean different things, then there was no assent.  RS §§ 201, 220


C.  Filling Gaps [604-16; 641-48; 651-60]

1. Dalton v. Educational Testing Services (1995) (second SAT score) – good faith is an implied term of contract, but definition of good faith can not go beyond terms of contract (ETS still has the discretion that it part of the contract, but they have duty to use that discretion in a non-arbitrary way).
2. Burger King Corp. v. Weaver (1999) (franchise gets a neighbor twin) – where a party has, in good faith ,performed express terms of contract, there is no cause of action for breach of implied warranty of good faith and fair dealing.
3. Eastern Airlines Inc v. Gulf Oil Corp. (again) – parties actions under contract before the dispute are best indication of what they intended in the contract. (thus, if something about performance is bothersome to you, speak up right away). 
4. Market Street Associates v. Frey (1991) (forgotten contract clause) – duty of honesty and good faith is not a duty of candor.  Can exploit superior knowledge, but can not take deliberate advantage of an oversight by other party.
a. this case involves a 30 year lag btn formation of contract and act at issue.
b. here, plaintiff certainly followed express terms of contract, but it was ruled maybe bad faith.
c. on remand, Market Street is found to have acted in bad faith.
5. Nanakuli Paving & Rock Co. v. Shell Oil Co (1981) (pay how much?) – Usage of trade (both course of performance and course of dealing) and industry practice can be used to interpret express terms of a contract.
a. seems like judge in this case is not very convinced.  Does not say this is a RIGHT conclusion, only that it is possible a jury COULD come to this conclusion, and they did and he won’t overturn. 




b. friedman thinks the facts of this case don’t really support either of the claims (usage of trade, industry practice), and that shell should have won.
c. the lesson shell learns here is that if you are going to be nice twice, have to explicitly state that it is a temporary waiver of express terms, not an indication of your implied meaning of the contract. 

VIII.  Remedies



A.  Specific Performance [451-69]
1. A little background: in courts of law, damages only were awarded.  In courts of equity, specific performance was awarded.  We merged them, so now sort of get to pick which we use.  But in general court has been wary of specific performance.  (in UK, used it mostely for land, which was considered unique).  RECENT TREND: more leniency in awarding punitives.

2. UCC § 2-716: specific performance
3. Lumley v. Wagner (1852 UK) (diva sings for competition) – injunction will only be granted when damages are inadequate, such as when the contract was for a unique and irreplaceable good or service.
a. why not force her to uphold original contract (sing at the first place)?

~ we think that is servitude, we don’t like to compel people to do work they don’t want to do.
~ how could we supervise whether or not she sang adequately?
4. Klein v. PepsiCo Inc (1988) (second hand jet) – a jet is not a unique enough good to warrant specific performance in a breach of contract for sale. 
5. Laclede Gas Co v. Amoco Oil Co. (1975) (propane for double-wides) – Public interest can compel specific performance where it is unlikely that another party would be able to fill in for remaining duration of contract, and the contracted good/service is necessary.
6. Northern Delaware Industrial Development Corp v. EW Bliss Co. (1968) (get r done) – court is not going to order specific performance of a personal service contract that will be costly and time consuming to enforce.

7. Walgreen Co. v. Sara Creek Property Co. (1992) (new anchor has pharmacy) – we will allow SP in some cases of efficient breach when it will be easier to allow parties to negotiate privately to resolve cost of breach (cheaper, more accurate) so long as the cost of supervision by court, burden on third parties, and the risk of costs from bilateral monopoly do not outweigh. 
a. if transaction costs are ignored, then SP is almost always more efficient… but there are transacton costs.





b. bilateral monopoly – explain.


B.  Measuring Expectation [469-91]



1. the basic calculation:

a. loss in value (difference between value of what injured party should have received from contract and what he did receive, eg contract price of meatballs)

b. other loss (costs incurred while attempting to salvage transaction, possible harm caused from breach, eg time spent finding new buyer for meatballs)



c. cost avoided (amount not spent on further performance of injured party’s part of contract, eg amount not spent buying meat for meatballs)

d. loss avoided (amount that is recovered by reallocating resources that would have been used in performance… eg, selling the meat balls to someone else). 




So, our basic damage calculation is:





Damages = loss in value + other loss – cost avoided – loss avoided




2. Damages when buyer breaches:





UCC § 2-703 – sellers who are not going to get paid may






a. withhold delivery






d. resell and recover damages according to UCC § 2-706

i. UCC § 2-706 – resale must be made in good faith, can recover price difference plus incidentals, minus expenses (shipping, etc) saved.
~ UCC §2-710 – incidental damages defined.  Basically, the cost of finding a new buyer.
e. recover damages for non acceptance UCC § 2-708 or, in some cases, for the price UCC §2-709.

i. UCC § 2-708 – if seller chooses not to resell (or not to resell yet) he may recover the difference between K price and market price at time K should have been performed.

ii. UCC §2-709 – if can’t be resold (custom goods), then he gets “the benefit of the bargain” (??)
3. Damages when Seller breaches:

UCC § 2-711 -- general
a. UCC § 2-712 – Cover.  Buyer/breachee may make a good faith purchase of replacements in reasonable time, and recover from breacher the difference btn cover price and contract price.
b. UCC § 2-713 – if no cover, then difference between market price at time buyer learns of breach and contract price, plus incidental damages, less costs avoided.
c. UCC § 2-716 -- when good was unique, specific performance or replevin (court orders seller to give buyer his property).

d. UCC § 2-715 – incidental damages defined (costs incurred in finding cover, personal or property damage from breach).
2. Vitex Manufacturing Corp v. Caribtex Corp (1967) (duty-freeing cloth) – a percentage of overhead should not be included in the cost avoided portion of damage calculation. 
3. Laredo Hides Co. Inc v. H & H Meat Products Co, Inc (1974) (skin of our burgers) – if a breachee covers by making a reasonable purchase on the open market, then he may recover difference in price between price paid and contract price, and need not show the market price. 
5. RE Davis Chemical Corp v. Diasonics, Inc (1987) (big medical machine) – lost volume sellers must prove both that they could have produced and sold an additional unit, and also that it would have been profitable for them to do so.
a. UCC does not address/recognize lost volume sellers…. This is a common law doctrine, courts sort of creatively interpret/ignore UCC in order to use it.
7. United States v. Algernon Blair Inc. (1973) (halfway subcontractor) – even if breachee was going to lose money on contract, they can recover under quantum meruit for the value of services rendered.
a. RS § 347 – normal rule, seller/breachee receives loss in value + incidental loss – loss avoided. 

b. RS § 349 – alternative, seller/breachee gets reliance interest minus loss that would have been suffered.

c. RS § 371 – alternative, restitution damages, the amount spent performing the portion of contract that has been performed so far (even if it is above price that percentage of performance would have been under contract), so long as it can be shown that breachee was not acting inefficiently.  (IE market cost of partial performance).
i. some courts cap this, saying that recovery under 371 can not exceed contract price (eg, if one year contract is terminated in week 51, seller has spent way above contract price in performance).  Algernon Blair says no.


C.  Limitations [491-521]
1. Virtue v. Bird (1678 UK) (cold standing horses) – damages resulting out of breachee’s failure to mitigate will not be recovered from breacher.

a. RS § 350 – says same thing.

2. Rockingham County v. Luten Bridge Co. (1929) (he kept building) – a breachee must, so far as possible without loss to himself, mitigate damages from breach, and must not incur new damages after breach.
3. Tongish v. Thomas (1992) (expensive sunflower seeds) – UCC § 2-713 will be used to measure damages where breacher takes advantage of surge in prices to breach sale contract.
a. cf Allied Canner & Packers v. Victor Packing (1984) (all the raisins died) – if seller knows buyer has a resale contract, and does not breach in bad faith, then award limited to actual loss (so, like, profit that would have been made from  resale price).
b. how does this (drawing a distinction for damage awards based on good faith v. opportunism in breach) reconcile with cases like Naval Institute, which say that we do not award punitive damages in contract/want to encourage efficient breach?
4. Parker v. Twentieth Century-Fox Film Corp. (1970) (Shirley MacLaine Case) – damages for breach of employment are amount of salary minus amount that could have been gained from other employment with reasonable effort, if employer can show that other employment was comparable.

a. RS § 350 – defendant must make reasonable efforts to mitigate loss.
5. Jacob & Youngs v. Kent (1921) (reading pipe substitute) – damages for breach by defective performance can only be measured as cost of specific performance if that cost is proportionate to the difference in value between performance as requested as actual performance (latter also an acceptable measure of damages).   

a. RS § 348 – same principle.
b. this situation is rare, usually the cost of performance is lower than the dimunition in value (eg, house with only half a roof – certainly cheaper to just finish the roof), so we usually award cost of performance.

6. Groves v. John Wunder Co. (1939) (didn’t clear the gravel) – the owner’s right to improve his property is not trammeled by its small value, thus non performance of a construction contract must be the cost of performance, not the dimunition in value.
7. Peevyhouse v. Garland Coal & Mining Co. (move dirt at the end of lease) – where the contract provision breached was merely incidental, and the economic benefit of full performance is totally disproportionate to the cost of performance, recovery is limited to dimunition in value (limits Groves).  
D.  Foreseeability, Certainty, and Liquidated Damages [521-51]
1. RS § 352 – Certainty.  Damages will be limited to the amount that court can reasonably calculate from the evidence.
2. Hadley v. Baxendale (1854) (transporting the shaft) – damages can be awarded only for those results of the breach which are “fairly and reasonably contemplated” by the parties at the time of formation.
a. why?  If there are special circumstances, other party should know that so that they have opportunity to prepare (can say no, can use extra care, can insist on waiver, can get insurance).
b. there is some confusion with this case – did someone at mill actually say “this is our broken mill, we can’t do work until it is back?”  cause then they WOULD have been informed.

c. Sundance Cruises Corp v. American Bureau of Shipping – even foreseeable damages will not be awarded when they are so great in proportion to cost of contract that parties couldn’t possibly have intended such liability.
3. Delchi Carrier SpA v. Rotorex Corp. (1995) (sub-par compressors) – profit from unfilled orders is foreseeable, can be included in damage calculations.
a. Hendricks & Associates v. Daewoo Corp (1991) (reselling to champion) – less clear whether profit from future contracts are “foreseeable,” but in this case court said they were.
4. Kenford Co. v. County of Erie (1989) (land near non-stadium) – foreseeable losses will not be awarded where it seems clear that they were speculative business dealing (breached part assumed risk), and one party did not intend to assume liability.
5. Emotional Damages:

a. Brown v. Fritz (1985) (sewage under house) – emotional damages can not be awarded for breach of contract.  If breach is “outrageous,” then proper course is to seek punitives.  (not universally agreed upon, though all courts are hesitant to award emotional damages).
b. Lamm v. Shingleton (1949) (Mud in casket) – where the contract is of such a nature that emotional damages are a foreseeable result of breach, they are recoverable

c. Francis v. Lee enterprises (1999) (employment contract) – recovery for emotional damages should be determined based on the nature of contract, not the manner of breach.
6. Fera v. Village Plaza, Inc. (1976) – CAN recover lost profits from a future business, so long as you can provide definite evidence showing amount of profit you would have made.
a. churlstein disagrees with this, thinks juries can’t calculate things like cost of owner’s labor, mitigation in terms of owners money getting to be invested elsewhere, etc. 

7. Wasserman’s Inc. v. Township of Middletown (1994) (no more lease) – liquidated damages clauses will only be enforced if they are NOT punitive in nature. 
IX.  Performance and Breach

A.  Conditions and Mitigating Doctrines


[664-67; 672-73; 683-84; 685-695; 700-05]
1. Luttinger v. Rosen (1972) (high mortgage rate) – when a condition of contract is not met, contract is no longer binding. 
a. condition sifts burden from one party to another (before, buyer was worried about getting mortgage.  Now, it is sellers worry – if they don’t get mortgage, house has to go back on market).






b. RS §224 – condition defined.


2. Condition or Duty:

a. Constable v Cloberie (hypo based on 1626 case) – cargo owner wants to encourage ship owner to sail (with cargo) on next available wind.  If he makes it a duty, he gets damages (maybe lost interest since gets profit later?  Any change in market price?).  If he makes it a condition of part of the contract price (I will pay 10 percent more if you sail on next wind) then he doesn’t have to pay that part of price (but does not get damages). 
3. Conditions involving third party approval: make contract conditional on (usually an expert) approving of performance.

a. RaDec Construction v. School District No. 17 (1995) – court will disregard experts opinion as a condition if he exercises egregiously bad judgment in failing to approve.

b. Nolan v. Whitney (1882) – an unreasonable refusal by the third party to give approval dispenses with the condition.


4. Mitigating 
a. if you prevent satisfaction of your condition, you can not claim it’s non-occurrence as a justification for breach.

b. waiver – RS § 84.  renew promise to perform your part after one of your conditions is not met.  If happens ex-ante, can reinstate condition before time it is supposed to be performed, unless other party as relied on waiver, in which case estoppel “precludes retraction.”
d. election – if waiver happens ex post, t is election and can not revoked.  RS §84(1).
e. McKenna v. Vernon (1917) (architect didn’t check in) – if party makes payments all along, ignoring non-performance of a condition, can not the claim breach in the end and refuse to pay remainder.
f. Plante v. Jacobs (1960) (living room wall) – substantial (specific?) performance is not the same as perfection unless each detail is made “the essence of the contract.”  Court would much rather award damages than allow forfeiture of a contract. 
g. even if a condition is made explicit, courts will sometimes excuse it to prevent “disproportionate forfeiture.”  Hoosier Energy v. Amoco Tax Leasing.  Same thing in RS § 229.


5. When we allow conditions:
a. Hicks v. Bush (1962) (“get the money or no deal”) – if there is parol evidence of a condition consistent with the written agreement, we will enforce that condition.

i. barry says this is wrong – if the parol condition was essential to the deal, as they claim it was, than why wasn’t it in the final writing AND why are we still calling the writing a final integration.

b. Kingston v. Preston (1773) (insolvent apprentice) – where a contract is bilateral, performance by the other party is a condition for both parties.

i. this is a departure.  Before this, classic example was of dad who promised daughter and son-in-law to be that he would give them estate when guy married daughter.  Guy didn’t marry daughter, but sued for performance of the turning over business contract.  Court said yes, he got business and father would have to bring separate suit for damages for breach of his contract.  Both seen as independent actions.


B.  Breach and Anticipatory Repudiation


[720-21; 722-725; 760-66; 772]
1. Material Breach RS § 241.  if material, than justifies self-help in the form of suspension/termination of contract.

2. Walter & Co. v. Harrison (1957) (tomatoed billboard) -- breachees get to decide for themselves if they think breach is material, want to withhold performance.  BUT if court rules they are wrong, they are the breachers.
3. Cosden Oil & Chemical Co. v. Helm (1984) (speculating on petroleum byproducts) – when there is an anticipatory repudiation, “cover” price will be measured at time of announcement plus commercially reasonable add on time to find another seller.  NOT at moment of breach and not at time for performance.  
i. also here we sort of have a lost volume buyer – were trying to get as much as they could, so were additional purchases really cover?

4. assurance of performance RS § 251 and UCC § 2-609.  obligees are permitted to demand assurance of performance where they have reason to believe material breach will occur (most often, where seller finds out before delivery that buyer may be in financial distress).
