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I. Contract Interests

A. What is the Foundation of Contract Law?
1. Welfarist or utilitarian argument
a) Foundational premise

(1) The ultimate goal of collective action (politics) is to improve overall welfare of people in society.  
(2) Laws are simply means to further that goal - we should judge legal rules by how well they further that goal.  

b) Jeremy Benthem & utilitarianism

(1) Maximize overall welfare of society.  

2. Other competing theories:

a) Theocracy

(1) Should be ruled by theocracy - God's will.

b) Protection of Individual Rights

(1) Function of government is to protect individual rights - not allow the tyranny of the majority.  Protecting an individual's rights often conflict with the benefit of society as a whole.  
(2) Libertarianism - rules that protect individual liberties and property, without regard to relative standing of different members of society.

c) Part of Inherent Social Norms

(1) People have right to other norms or guaranteed social minimum of equality, even if it doesn't promote overall welfare of people.  
(2) Certain rights and liberties are sacrosanct that can't be violated.

3. Fuller's bases for liability:

a) Private Autonomy: 
(1) The law views private individuals as possessing a power to effect, within certain limits, changes in their legal relations.  The man who conveys property to another is exercising this power, so it the man who enters a contract.

b) Detrimental Reliance: 
(1) Recognizes that breach of promise may work an injury to one who has changed his position in reliance on expectations that the promise would be fulfilled.

c) Unjust Enrichment: 
(1) In return for B's promise to give him a bicycle, A pays B $5; B breaks his promise.  We may regard this as a case where the injustice resulting from breach relied on by promisee is aggravated b/c A has lost $5 and B has gained $5 unjustly.

B. What is an Efficient Breach?

1. Introduction

a) Most Efficient/Optimal Allocation of Resources 

(1) The efficient breach is based on reallocation of resources in the most effective way - by giving the breacher the bargaining leverage then they get the benefit of reallocation, rather than the non-breacher.

(2) Society's well-being will be maximized if resources are put in the hands of people where it will be most valued and most-used.  

(3) Efficiency -> overall welfare v. fairness and equity

(a) Initial allocation of resources in society -> diminishing marginal utility of income - all other things being equal, an incremental dollar in the hands of someone very poor is likely to mean more to them than in the hands of someone rich.

b) State enforcement of efficiency

(1) Economic analysis of law has focused on allocation of material resources among different members of society.  
(2) State has most power to control this area - easier for state to control distribution of material resources.  

c) Defense of Free Market

(1) If we let everyone trade like mad, goods and services, things will get better, as compared to original allocation of resources, until we reach a hypothetical end state - a pareto optimal state.

2. Legal Rules to Enforce maximum efficiency/use of resources:

a) Reservation Price:  How do we measure the value that people set on goods and services?  

(1) Buyer - Maximum price that people would be willing to pay if they had the resources available.  

(2) Seller - minimum price for which they would give up the goods.

b) Expectation Damages

(1) Expectation damages encourages people to make good on the contract only when it was economically efficient to do so.  

c) Restitutionary damages

(1) Overdeters breach since they will make out better. 
d) Reliance

(1) under-deters breach since people will make out less.

e) Voluntary

(1) People have voted  - I'd rather have her old car than $1000 and she'd rather have $1000 than the car.  Demonstrably better off by our willingness to engage in the trade.  Hypothetical swap has a pareto move - makes neither of us worse off, and at least one of us better off.  

3. Assumptions - possible holes in argument:

a) People know what they want

(1) They may actually end up worse off b/c they make bad decision, not based on rational choice - looking short term instead of long term.

b) Problem of externality:  
(1) The argument only extends as far as the immediate parties to the contract - conceivable that there are other parties to the contract that will be affected, and neither party to contract will have incentive to think of third parties affected.  Collateral affects are not taken into account.

4. Relation to appropriate measure of damages.  
a) Specific Performance

(1) If bargains are such a good thing, then law should protect them at all costs - specific performance, or setting penalty for breach so high.

b) Expectation damages

(1) Something has changed from the original contract to change the relative values of the goods or services in question.  Emotions or market value have changed.

(2) Expectation damages automatically sort out efficient breaches from inefficient breaches.  Creates incentives only for efficient breaches.

(3) Expectation measure of damages gives contracting partner full value of contract - financially indifferent to performance or breach.  

(4) Could think about stealing an opportunity cost - City Stores could have sub-leased to Sears for the higher lease cost.  

5. Limits on efficient argument:

a) Non-breaching party in as good of a position as breaching party to re-sell goods - reallocate resources - sell the car to someone else for a higher price.

b) Would-be breacher can costlessly negotiate their way out of the contract.

c) Assumes that breach is necessary, but you can achieve same objective without a breach

d) Assumes the values of goods from each side are transparent to both side themselves.  Know exactly what subjective value is to contracting party.

e) Assumes that the values of performance of non-breacher is transparent to courts - they will know how to calculate expectation values. 

f) We have a regime that fully compensates expectation damages - often falls short of compensating expectation damages.  To bring in line with efficient breach, could theoretically just correct this, but in practical application does not happen.

g) Efficient breach focuses on one very narrow question in assessing welfarist gains - what set of rules would incent the would-be breacher to make the optimal choice on whether or not to breach.  Then goes through analysis of optimal rules.  

C. Restitution

1. What is restitution measuring?

a) Seeks to measure the benefit that the breacher (D) has derived from contract itself.  
b) The object here is the prevention of gain by the defaulting promisor at the expense of the promisee; the prevention of unjust enrichment.
2. Damages

a) The P has in reliance on the promise of the D conferred some value on the D.  The court may try to force D to disgorge the value he received from P.
3. Case for Relief

a) Often awarded when contract has been voided, or when party cannot prove expectation damages.  

D. Reliance

1. What is reliance measuring?

a) That P has in reliance on the promise of the D changed his position.  
b) The object is to put him in as good a position as he was in before the promise was made.
2. Damages

a) Court may award damages to P for the purpose of undoing the harm which his reliance the D's promise has caused him.  

3. Case for Relief

a) The promisee who has actually relied on the promise presents a more pressing case for relief than the promisee who merely demands satisfaction for his disappointment in not getting what was promised him.

E. Expectation

1. What is expectation measuring?

a) To give the promisee the value of the expectancy which the promise created. 
b) The object is to put the P  in as good a position as he would have occupied had the D performed his promise.
2. Damages

a) In suit P may sue for specific performance and actually compel the D to render the promised performance to the P, or in a suit for damages, P may make defendant pay the money value of this performance.  

3. Case for relief

a) In passing from change of position to loss of expectancy we pass, to use Aristotle's terms again, from the realm of corrective justice to that of distributive justice.  
b) The law no longer seeks merely to heal a dsturbed status quo, but to bring into being a new situation.  It ceases to act defensively or restoratively, and assumes a more active role.  The legal relief in this case loses its self evident quality.

II. Offer and Acceptance
A. Definition

1. Procedure

a) Period of preliminary negotiation

(1) Exchanging communications of a more or less detailed nature about type of exchange of performances to which each would be willing to agree.

b) Offer

(1) A direct, complete proposal that a contract be entered into, providing for an exchange of defined performances.  Creates in the party to which that offer is addressed a "power of acceptance".

c) Manifestation of Acceptance

(1) The other party accepts in legally effective way.  May also counter offer, which may in turn be accepted by original offeror or rejected.  

d) Delay

(1) Offeree may delay too long in accepting so that power of acceptance created by offer has been terminated by 

(a) Time limit - explicit or implicit in offer.

(b) Offeror's withdrawal or revocation of offer.

2. Restatement
a) §17 Requirement of a Bargain — Need mutual assent and consideration.  Mutual promises are sufficient for consideration even if no money changes hands

b) §18 Manifestation of Mutual Assent — Each party needs to make a promise or begin to perform.  This, not “meeting of the minds,” is what’s necessary, but there is no definite test for this.

c) §22 Mode of Assent — Usually offer and acceptance, but can be fuzzy

d) §24 Offer Defined — Willingness to enter bargain and reasonably understood invitation

e) §25 Option Contracts — Limits promisor’s power to revoke an offer

f) §35 Acceptance — Offeree has power unless revoked under §36

g) §36 Termination — Power of acceptance terminated by rejection or counter-offer, time, revocation, death, or non-occurrence of condition

h) §37 Termination Under Option Contract — Does not fall under §36

i) §42 Revocation by Communication — Power of acceptance terminated by communication of intention not to enter into contract by offeror

j) §43 Indirect Communication — Definite action can satisfy §42

3. Uniform Commercial Code
a) §2-206 Offer and Acceptance — Offer is invitation by any reasonable means under the circumstances.  An order for goods is an invitation, and shipment is acceptance, but must be within reasonable time period.

b) §2-205 Firm Offers

B. Meaning of Assent

1. Objective Theory of Assent

a) Two theories of mutual asset:

(1) Subjective

(a) Meeting of the minds - both parties in their contract in their heart of hearts held the same true subjective assent to be bound to the contract - autonomy and will theories - not be bound to something that they haven't voluntary agreed to.

(2) Objective theory of assent:  

(a) Intent that parties manifest by objective evidence to be bound to terms of contract 

(b) You are bound even if you can get 20 bishops to testify as to the state of your soul that you did not intend to be bound.  "Intent does not invite a tour through Walter's cranium with Walter as a guide."

b) Manifestation of willingness

(1) §24 of Restatement: Manifestation of willingness

(a) Objective measure of state of mind, so made as to justify another person that his assent to the bargain is binding.  

(b) Courts will also look at context in which offer has been made - if there are continuing relationships that you have in the past accepted the same offer.  E.g. if you always go to same dry cleaner and then you leave your clothes there one day without speaking and they dry clean them for you - that would be an offer.

c) Problems with Measure Intent Subjectively

(1) Evidentiary reasons - very difficult to determine someone's state of mind when all you have is the always self-serving testimony of the parties.

(2) Subjective standard gives parties incentive to breach if contract is unfavorable to them.

(3) Objective theory really makes people think about terms and bargain for the agreement.  

(4) Reliance argument - want to encourage parties to rely on contract, and they can only rely if there's an objective theory of assent.  

d) Measuring Objective Intent

(1) Silence

(2) Inaction

(3) Oral arguments

(4) Written signature

(5) Reasonable person’s interpretation of contract

e) Exceptions to objective theories of assent:  

(1) Fraud and duress – no voluntary assent.
(2) Mutual mistake:  
(a) In the case of mutual mistake, they can try to hold parties to same subjective assent that they had at time of contract signing, e.g. if contract had misplaced a decimal point and cost was $1600 instead of $16000, then Rays will lose as long as court really believes both parties thought it would cost $16K.  

(3) Incapacity

(a) Mental or age incapacity - minors, etc.

(4) Unfairness/assymetric information 

C. Statute of Frauds

1. General

a) Statute of frauds was enacted to prevent people from creating fraudulent contracts and means that certain kinds of contracts must be in writing in order to be enforceable.  

b) Failure to comply with the statute of frauds means that the contract is unenforceable, even if contract met all other tests - consideration, assent, etc. 

2. Common law statute of frauds:

a) Contract of executor or administrator to answer for duty of his decedent (executor-administrator provision)

b) Contract to answer for duty of another (surety provision) – debt

(1) Some limitations on "answering for debt of another" - statement has to be made to creditor and signed, otherwise could be purely gratuitous gift.

c) Contract made upon consideration of marriage (marriage provision)

d) Compensation for services rendered in sale or purchase of business opportunities

e) Contract for sale or transfer of an interest in land - also includes leasehold in property (land provision)**

f) Contract that is not to be performed within one year from making (one-year provision)**

3. UCC Statute of Frauds:

a) Contract for sale of goods for price of $500 or more (2-201)**

b) Contract for sale of securities (8-319)

c) Contract for sale of personal property not otherwise covered under article 2- beyond $5K in value or remedy (1-206) (intellectual property, licenses, business interests)

4. Two problems with statute of frauds:

a) Underinclusive:  

(1) But compliance with statute of frauds is not enough to enforce it - need consideration, assent, and can't have been fraudulently induced - so it does not include all possible defenses to contract.

b) Overinclusive:

(1) Lots of oral contracts where parties truly believed they had an agreement, and then afterwards one party will seize on technical absence of written contracts to try to get out of contract even after one party has relied on contract.  

5. Questions to be raised in enforcement of statutes of fraud:

a) Is contract with statute - one of the types of contracts that needs to be in writing.

b) Is there a written statement or memorandum of terms that is signed by D? - can be initials rather than full signature - can often type or prestamped signatures, or names on letterhead will sometimes count as signature.  

c) If not #2, are there other factors, such as performance or reliance by P, which would invoke exception to signed agreement?

6. Exceptions to statute of frauds:

a) Where term of unemployment is unspecified and it is remotely conceivable that it can be completed within one year, it is not subject to statute of frauds.    

b) Contract for life employment, since contract will be terminated with death of the party, therefore not subject to statute of frauds.   Although courts are more going to subjecting this to statute.  

c) UCC §2-201 (3)(b): if D admits in pleading or court that contract was made

d) UCC §2-201 (3)(c):  Part performance by D - acts by admission by conduct that contract existed such as accepting or tendering payment or goods.  

e) UCC §2-201 (3)(a):  

(1) Specially manufactured goods - if only suitable for buyer, and seller, before notice of repudiation, as long as other circumstances where goods are for buyer, then contract will be enforceable.

(2) Existence of reliance damages is driving this -- the fact that goods are manufactured or tailored to someone, then it makes it more likely that other side has provided them since rational person would not produce goods noone wants.

f) Part performance by party seeking enforcement – P.

(1) Silence can be taken as evidence of D's thinking there was a contract.  

7. Limits imposed subsequently after Crabtree:

a) Signed writing must establish contractual relationship between parties

b) Unsigned writing must on its face refer to same transaction as set forth in signed doc.

D. What is an offer?

1. Types of Offers – validity
a) Specificity of Offer

(1) Offers not binding if made to whole world rather than one person in particular.  To whole world is taken to be an invitation to negotiate an offer, rather than an offer.

b) Offers made in jest

(1) If offerree should know or knows that offer is made in jest, then it is not a valid offer.

c) Preliminary negotiations

(1) Price quotes, RFQs are bases for preliminary negotations, not offers.

d) Newspaper ads:

(1) Generally classes as invitations to make an offer. (Restatement §26)

(2) But if ad says first-come first-serve, then that is often taken as binding offer.  
e) Auctions

(1) Unless item is explicitly advertised as without reserve, auctioneer may withdraw goods from bidding.
E. What is Acceptance?
1. Who may accept?

a) Only by person in whom offeror intended to create power of acceptance

b) Offeree must know of offer
2. Manner of Acceptance

a) Requirements
(1) Offeror is master of his offer:  Mirror image rule - the acceptance can only mirror the substantive terms of the offer, any deviation acts as a counter-offer.

(2) The offeror has indicated that acceptance to be valid must be rendered by particular place or time, then it must be consistent with that. 

(a) §30(2):  If offeror does not specify, then default terms apply.  Any offeror invites acceptance in any time, place, manner or medium reasonable in the circumstances

(b) §32: By promising to perform as offer accepts or by performing as expected.

b) Bilateral Contracts v. Unilateral Contracts

(1) Bilateral

(a) Accepted with return promise.  
(b) Offer accepted by beginning return performance

(i) Promises to complete performance by virtue of starting performance.  Each side to commit itself to complete performance in advance of performance. 
(ii) "If ...part of consideration requested in offer is given or tendered by offeree in response thereto, offeror is bound by contract, the duty of immediate performance of which is conditional on full consideration being given or tendered within the time stated, or if no time stated, within a reasonable time."
(2) Unilateral 
(a) Only accepted by complete performance.   Only one side commits itself to performance since other side only accepts when complete performance of the other side.  

(b) If both parties have begun performance, then both believe that contract is binding - courts will generally look to find a contract and do the best they can to extract its terms.

(c) If contract is executory on both sides, courts are left with problem - something that looks like an offer and something that looks like an acceptance.

(d) Courts sometimes do not allow promisor to revoke promise once substantial performance has occurred - part performance may furnish consideration for subsidiary promises.  Acting in reliance on offer may also serve as sufficient reason for making promise binding.
c) Option Contracts - §45(1) and Firm Offers - UCC §2-205
(a) Common Law requirements

(i) Consideration.
(ii) Option clause must be clear and unambiguous.  

(iii) In writing.    

(b) UCC Requirements
(i) Offer is by merchant – dealing in goods in question

(ii) Signed and in writing

(iii) Gives explicit assurance that offer will be held open, even without consideration.
(iv) Three month limit.

(v) Forms supplied by offeree – firm offer clause has to be separately signed by offeror.  

d) Acceptance by Silence

(1) Reason to understand – if offeror has given reason to understand silence will be taken as acceptance

(2) Benefit if services – offeree who silently receives benefit of services

(a) Had reasonable opportunity to reject

(b) Knew or should have known that provider expected compensation

(3) Prior conduct

(a) Prior course of dealing

(4) Acceptance by dominion

(a) Where offeree receives goods and keeps them.  

3. When acceptance becomes effective
a) Mailbox rule
(1) Effective upon proper dispatch – when sent, unless offer provides otherwise.

(2) Lost in transmission – depends on whether communication properly addressed.

b) Option contract

(1) Upon receipt by offeror, not upon dispatch
4. Acceptance varying from Offer
a) Counter-offer:  If offeree makes counter-offer, power of acceptance of original offer is terminated and counter-offer is treated as new offer.

b) Common law 
(1) Mirror image rule – offer has to mirror acceptance
(2) Last shot rule (battle of forms) – party who fired last shot – this constitutes offer.  

c) UCC §2-207
(1) Rejected mirror image and straight out last shot rule, and tries to find contract wherever possible

(2) Acceptance with changes - §2-207(1)

(a) Expression of acceptance or written confirmation acts as acceptance even if terms are additional to or different from those contained in offer, unless if expressly made conditional on asset to additional or difference terms

(b) Courts usually reluctant to apply section unless it is very clear in contract

(3) Additional term in acceptance becoming part of contract- §2-207(2)
(a) If both parties merchants, becomes part of contract unless

(i) Offer expressly limits acceptance to terms of offer (has to be very explicit)

(ii) Terms Materially alter contract

(iii) Notification of objection has already been given or will be given

(4) Contract by parties’ conduct – §2-207(3)

(a) If conduct recognizes existence of contract

(b) Terms are those which parties agree to, along with any supplementary terms (gap fillers)

(5) Acceptance silent

(a) If term in first document (offer) but not second, acceptance treated as covering all terms of offer.

(6) Conflicting terms – see detailed analysis

(7) Response diverges too much to be acceptance – too much divergence, no acceptance

(8) Confirmation of oral contract

(a) Additional terms – becomes part of contract unless

(i) Materially alters oral agreement

(ii) Party receiving confirmation objects to terms

(b) Different term – new clause probably not in contract

5. Precontractual Liability - §90, §45, and §87(2)
a) General differences

(1) Difference between §90, §45, and §87(2) are remedies - 

(a) §45 and §87(2): turn contract into irrevocable option contract, hence expectation damages, deem them to have accepted it, creating a binding bilateral contract on terms of the offer, for which normal remedy would be expectation damages.  

(b) §90 remedy is much more ambiguous in the remedies - reliance will normally be preferred remedy, but expectation and restitution may be allowed.

b) Reliance on an Offer - §87(2):
(1) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. 

(2) It basically supplies a default term in this situation where the contract is silent on revocation, to say that the offer is not revocable unless explicitly stated.  

(3) Situation usually doesn't occur b/c offeree can protect reliance interests by simply accepting the offer.  

(4) Problems with general contracting situations

(a) "offeror is master of his offer", so he can revoke at any time prior to formal acceptance.  

(b) Way for generals to protect themselves and their reliance interests:

(i) stipulate that subs have to keep offer open for at least one day after contract is awarded - create an irrevocable option contract.  

(ii) Conditional Bilateral contract - general commits themselves ahead of time to hire sub if it included sub's bid in overall bid, and sub commits to live up to their bid.

c) Reliance on a Promise - §90
(1) History

(a) Classical contract law developed bargained-for exchange as essence of obligation - reflected predominance of private autonomy in thought.  Downplayed reliance and unjust enrichment as bases for contract theory.  
(b) Promissory estoppel was considered to be a substitute for some missing element of contract theory based on unjust enrichment and reliance

(c) Became principal of last resort when courts couldn't use conventional contract analysis to produce recovery.  Now it has become a distinct and separate course of action.  
(d) Yet Gilmore claimed that S. 90 was antithetical to S. 75, which encapsulates bargained for theory of exchange in consideration doctrine, and S. 90, which embraces reliance doctrine.Requirements for Promissory estoppel:

(2) Requirements
(a) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee 
(b) Which does induce such action or forbearance  

(c) Injustice could only be avoided by holding offeror to his promise.
(i) If unilateral contract is made, and part of consideration requested is given, then part performance can serve to make offer irrevocable and can serve as consideration for subsidiary promise.

(ii) Reasonable reliance resulting in foreseeable prejudicial change in position provides basis for implying subsidiary promise not to revoke offer for bilateral contract.

(3) Typical §90 cases

(a) Contracts in the non-commercial setting (could have applied to Hamer v. Sidway)

(i) Usually only applied in non-commercial situation, since in the commercial situation, parties can protect themselves by accepting the offer or other means - bilateral contract, etc.  

(b) Franchisor/franchises negotiations.  
(i) Negotiations typically required protracted period of negotiation in which franchisee was asked to prove competence to be worthy, and jump through a number of hoops at considerable expense and aggravation. 
(ii) It happened a number of times that the franchisor would back out at some point into the negotiations since they had superior bargaining power.

(c) Asymmetricality in Parties’ positions
(i) Disparity in bargaining power or business acumen 

(ii) Asymmetric risks 
(iii) Disparity in knowledge

(iv) Losses are too severe
(d) Undertones of fraud or misrepresentation

(4) Criticisms of promissory estoppel:

(a) Some have claimed lack of success of estoppel in courts, some urge focus on relational principles in contract cases.  

(b) Estoppel can produce widely varied results - not objective or certain.  

(c) Assent-based theories of liability - do not look towards reliance in test of liability.  Promises enforced with only weakest showing of detriment or reliance.  

(d) But eliminating reliance weakens equitable justice argument for using promissory estoppel - to compensate those who have unfairly relied on promise.

(e) Some contend less than 10% success rate in promissory estoppel cases.  Although this is somewhat debated.

6. Implied In Fact Agreements

a) Marriage

(1) Determined by state law.  

(2) Two types of statutes:

(a) Community property

(i) Property that is subject to division is limited to property that is earned by spouses during marriage, and any earnings on money brought into marriage (investment money) or new earnings during marriage.  

(b) Equitable division

(i) All property is subject to sharing - ratios vary from jurisdiction to jurisdiction.  

(ii) Community property is presumptive 50/50.  

(iii) Majority of states no presumptive division rule and percentages are based on number of factors: 

(a) longevity of marriage, relative economic contributions, future need (employability of each spouse), child custody, etc.  

(iv) Regime is always a default regime - parties to marriage can always waive default rules and replace with some specific agreement.  But there are high procedural barriers to having agreement enforced, e.g. parties have to be represented by counsel, show party that waived rights understood rights at time she waived them.

F. Revocation

1. Terminating power to accept:

a) §41 of Restatement - Time:

(1) Offer's power of acceptance is terminated at time specified in offer.

(2) At the end of a reasonable time, if no time is stated.

(3) Revocation of offer sooner than reasonable time,  §36:

(a) Death or incapacitation of offeror

b) §42 and §43 in Restatement – manner of revocation

(1) Revocation of the offer at any time prior to acceptance - operates even when offeror said that she will leave it open for a period of time, good revocation as a general principal.  

(2) Revocation is effective when offeree receives direct or indirect notice of offeror's intention to revoke.

(3) Exception for binding option contracts- if you state in language strong enough and unambiguous enough that offer will be irrevocable, then you may convert it into a binding option contract.

(4) Outright rejection by offeree or by means of a counter-offer.

G. Analysis

1. Offer

a) First step is to ascertain at what point offer is made.

2. Acceptance

a) Acceptance does not amount to an expressly conditional acceptance simply b/c it contains terms that materially differ - most courts focus on language of acceptance - clear language indicating offeree's assent is conditional on offeror's agreement, or not.  

3. No Conditional Acceptance

a) If court concludes that offeree's response was indeed acceptance but not conditional one, court must in most cases go on to determine whether additional terms in acceptance have become part of agreement under 2-207.  

4. Conflict in Material Terms/Conditional Acceptance

a) Material terms are always supposed to be measured by ex ante differences - whether ex ante they would not have agreed about it, but in the real world courts that are faced with an ex post term that is being disputed, it will per se usually be considered a material term.  Conflicts about terms usually mean that terms are considered material.  

b) Terms that don't materially alter contract:

(1) Payment of interest on overdue invoices

(2) Clause enlarging seller’s exemption due to causes beyond his control

(3) Providing for inspection

(4) Limiting right of rejection for defects which fall within trade tolerance

c) Terms that materially alter contract:

(1) Losing party liable for attorney fees

(2) warranty disclaimers

(3) limitations of liability

(4) choice of forum and law clause

(5) arbitration clauses (sometimes)

(6) Clause requiring guaranty of 90% or 100% deliveries – cannery

(7) Requiring that complaints be made in time materially shorter than normal

(8) Non-materially altering terms

5. Material Terms that Conflict: - 3 possible approaches:

a) Treat different terms as included under aegis of additional terms in 2-207(2) - different terms would never become part of contract if they materially alter contract.

b) Offerror's terms control b/c offeree's different terms merely fall out - 2-207(2) cannot rescue since section applies only to additional terms.  Comment 6 does not apply since it only covers oral agreement, not writing agreement with different terms.

c) Apply knock-out rule - conflicting terms cancel each other and standard gap-filler terms supplied by UCC.

6. No Material Conflict in Terms

a) If term does not materially alter and offeror is silent on term, then it usually becomes part of offer.

H. Offer and Acceptance Case Law

1. Meaning of Assent

a) Ray v. Eurice & Bros. (P,very detailed,contracts w/ builders for house on spec)

(1) Builders had 20 years experience - very suspicious that they would be "taken in" like this, so there's no evidence of fraud or duress.

(2) Ongoing negotiations suggest that parties had discussed and negotiated terms, since original specs had been altered with pencil marks and then retyped with corrections.  Final plans were just amendment to what had been hashed out at earlier meetings.

(3) Mistake seemed to be unilateral rather than mutual, since P was very clear about what terms were.

(4) D signed contract and specs, and absent fraud, duress, or mutual mistake signed document binds you to contract and is outward expression of acceptance.

(5) If someone acts to justify others in believing that terms of writing are assented to and writing is accepted, he will be bound by law and equity.

(6) Private intent doesn't matter, since public, outward expression of intent is signing of contract.  Test is objective - what is written in contract.

2. Offer and Acceptance
a) Lonergan v. Scolnick (newspaper ad for land in Joshua tree – dispute about exist. of offer)

(1) Newspaper ad:  Not specific to one person, crucial terms missing - doesn't identify who has power of accepting, price is missing (if it were goods standard market price or standard dealings could be used, but with real estate and statement to world at large would be fatal).  Is a request for offer.  

(2) Letter to seller:  Indicates interest, but nothing is said that would create in seller to bind buyer to accepting - just inquiry - no terms stated.

(3) Mar 26:  Seller responds:  Describes property and gives directions - also said that it was a form letter.  Still a preliminary bargain - no legal significance.

(4) April 7, letter from P to seller: Asking where property was, and is escrow agent should I desire to purchase the land - would defeat any attempt to bind buyer since he is not accepting anything definitely.

(5) April 8 - stating that escrow agent is ok, and that if he wanted to buy land had to buy it fast or else it would be gone.

(6) April 12: D sells land

(7) April 14: P gets D's letter from April 8.

(8) April 15: P says wants land and opened escrow account.  

(9) P thinks that #5 - April 8 letter is offer and that #8 is his acceptance.

(10) Court interprets these communications as preliminary negotiations, and says no offer.  
b) Normile v. Miller (purchase of house by two different parties – counter-offer, etc.)
(1) Analysis:

(2) #1:  Valid offer

(3) #2: Rejection of offer, presentation of counter-offer, which is now new offer

(4) #3: No legal significance - neither accepted nor rejected

(5) #4: Binding sale to third party - not sufficient to revoke offer to Ps.  It is consistent with revocation of offer, but a revocation, to be accepted, must be communicated to offeree.

(6) #5: P was informed that offer was revoked - communication that "you snooze you lose" constituted notification of revocation.  

(7) #6: Since original offer was revoked, acceptance does not matter - no offer in place to accept.

(8) Counter-offer

(a) The counter-offer was not an irrevocable option contract - it was a rejection of original offer and became a new offer, and did not contain any language that made it an irrevocable option contract since the only language there was from P and was not incorporated into counter-offer since original language was an "agreement to purchase which expires at 5" and would have had to be converted to an "agreement to sell which expires at 5".  

(b) It might means that offer expires by its own terms - not an irrevocable option contract.  So even if it had been incorporated it still probably would not have been binding.  

(9) Validity of option contracts

(a) Court also takes the view that option contracts are not irrevocable unless there is valid consideration - they look somewhat at the seal as perhaps evidence, but still looking at Berryman v. Kmoch - need valid consideration.

3. Statute of Frauds

a) √  Crabtree v. Elizabeth Arden (promised raise never materializes, negotiations get ugly)

(1) Payroll cards

(a) Each of 2 payroll cards, signed by D, constituted memorandum under statute.

(b) Intent of payroll cards is immaterial - whether or not they were meant to evidence the contract

(i) signature and intent to authenticate info contained

(c) Writings contain all essential terms of contract except length of employment

(i) Parties to contract

(ii) Salary

(iii) Position

(iv) Length of employment laid out in unsigned memorandum is enough

(2) Statute of Frauds Evidence

(a) Statute of frauds allows for 2 or more documents that are connected to each other to be used as evidence, as long as documents are clearly connected to same transaction.

(b) Unsigned memorandum can be used since it refers to same transaction.

(i) One view is that signed document has to specifically refer to unsigned

(ii) Another view is that connection is enough if papers refer to same subject matter or transaction. - court adopts this viewpoint.

(iii) Parol evidence can be admitted to show connection between documents.

(iv) Since memo was prepared by D's secretary, it is evidence that D has assented to contents - was not fraudulently produced.

(v) "make good in 2 years" can only mean that length of employment was for 2 years - that is court's interpretation – can also use parol evid. to show meaning.

4. Battle of the Forms

a) Brown Machine v. Hercules (price quote for cool whip press nothing but froth)

(1) The first price quote (#1) does not constitute the offer.  An "offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it."

(a) General rule is that price quote is not an offer and is merely a suggestion to enter into negotiations.  Can constitute an offer if it is specific enough and all that is needed to form an agreement is assent to the price quote.

(i) This price quote had expired when Hercules sent PO (30 days).

(ii) The price quote said that Brown would contact Hercules to discuss quote and that quote was subject to Brown's final approval.

(b) No offer existed, since acceptance was conditioned upon Brown's final assent - did not create power of acceptance in Hercules.  

(2) The PO that Hercules sent to Brown constituted the offer since quote was not offer and PO did not create enforceable contract.

(3) Brown's PO ack. was valid acceptance of Hercules PO offer.

(a) An offeree's response to an offer operates as a valid acceptance of offer even though it contains additional or different terms, unless acceptance is expressly made conditional on offeror's assent.  If acceptance is made conditional, response acts as a counter-offer.  Conditional nature of acceptance must be clearly expressed in manner sufficient to notify offeror that oferee is unwiling to proceed without new terms.    

(b) Brown's terms were material terms - the indemnity clause was material enough to qualify as different terms.  Additional terms become part of contract unless 

(i) Offer expressly limits acceptance to terms of offer (which Hercule's did)

(ii) Additional terms materially alter it (which they did)

(iii) Notification or objection to terms has already been given or is given within reasonable time after notice is given.  

(iv) Indenmnity provision would have become part of contract only if Hercules expressly consented to terms, since PO limited terms to those in PO.  

(4) Hercules letter sent after PO ack. only assents to specs contained in PO ack.

5. Last Shot Rule

a) Roto-Lith

(1) Established mirror image rule, with consequence of favoring last shot 

(2) Created implied asset to terms of counteroffer by acceptance of goods.  Case has been widely criticized since established interpretation that was at odds with philosophy of 2-207, case was overruled in 1997.  Is not used in any jurisdictions currently.

6. Unilateral Contracts

a) !  Petterson v. Pattberg (P wanted to pay mortgage early to sell house)

(1) Revocation in this case was:

(a) Act inconsistent with contract - selling to a third party

(b) Notification of sale - when he told him he had sold it as soon as the guy knocked on his door.

(2) Acceptance in this case could only be through full performance, which implicitly meant that D would have to accept payment before offer could really be accepted through P's performance.

(a) Offer to perform - telling him he wanted to pay. 

(b) Tendering of performance - sticking the money out to him.

(i) Majority even suggests that they would expect even more - the D to accept the money - close his hand around the money.

(3) If this had been a bilateral contract, then Petterson showing up to pay the mortgage probably would have constituted performance and D would not have been able to revoke the contract..  

(4) Problem for P here is reliance - he had relied on unilateral offer and couldn’t protect himself against having it revoked.  Court views itself as helpless to be able to help P, since D slipped in I revoke just before P tried to accept.

b) √  Cook v. Coldwell Banker/Frank Laiben (offer made to real estate agent about bonuses)

(1) D: Offer not valid b/c no complete performance

(a) D claims that P had not completed performance by the time D revoked offer (Sept), since acceptance could only be completed at that point by remaining there to work until Dec., which was of course a physical impossibility.  The new offer required new condition - staying until Mar 1992.  

(2) P/Court:  Offer valid b/c of substantial performance

(a) Court’s Rationale is Section 45 theory - P started performance, earning over $32K in commissions by Sept 1991.  
(b) Once P began performance, D was bound to leave open for reasonable period of time to complete performance.  
(c) Court interprets reasonable period of time to essentially be end of 1991, since it could only be accepted on its own terms at that point.  

(3) P/Court:  Complete performance rendered on terms of original offer

(4) Split the difference possibility (not taken)
(a) Another option that they could have taken would have been to "split the difference" - only let her collect on those sales which she had performed while the first offer was still open.  And then any subsequent sales would be governed by terms of new offer.  
(b) Argument for this would be the basis for Section 45 - that after the offer was revoked, the sales that she made could not have been on reliance on original promise.  
(c) The argument against this is that the only way she can complete performance on the original offer is to remain with the company until December - she's stuck with the worst terms of the second offer - since the way she has to complete performance and even collect on first offer is to remain there.

7. Precontractual Liability/Revocation – Reliance on Offer and Promise

a) !  James Baird v. Gimbel Bros. (bid submitted for linoleum based on mistake – withdrawn later)
(1) Restatement of Contracts:  unless there are circumstances to take it out of the ordinary doctrine, if an offer is withdrawn before acceptance, acceptance was too late.  

(2) Reliance on offer

(a) Some argument that D should have known that P would rely on offer in his bid.  Would have been unreasonable hardship on P to lose contract solely based on incorrect linoleum bid.

(3) Manner of Acceptance

(a) Contractors did not suppose that they accepted offer merely by putting it in their bids, since contractor could have repudiated Ds offer and D could not have then sued for breach.  Therefore there was no mutuality of obligation  - no contract between them.

(b) The wording of D's offer - "prompt acceptance after contract awarded" - needs some sort of acceptance to be binding - would strain meaning to much to interpret this as firm offer.

(c) Contract would only become binding when P had promised to pay and take delivery of linoleum.

(4) Promissory estoppel:  

(a) Does not apply since this is an exchange offer rather than a gratuitous offer, and exchange contracts need consideration to make binding.  

(b) To extend doctrine of promissory estoppel to all exchange contracts would be to hold offeror, regardless of stipulated condition of offer, to the contract.

(5) Option Contract

(a) Was not an option contract, since no evidence that D meant to subject itself to one-sided obligation in offer.

b) √  Drennan v. Star Paving  (paving contract withdrawn after sub notified that gen won contract)
(1) Drennan has become the standard for this situation rather than Baird.  

(2) Subs making bid revocable/irrevocable:

(a) Subcontractors can make bids revocable by expressly stating that the bid is revocable, although in some cases it could still be held firm if it was sub's own negligence that caused it to underbid.       

(b) Although intentional lowballing could really be held to be more of a reason to hold sub to its bid than negligence, since intentional lowballing would mean that sub would definitely know that it would win and that general would incorporate into bid.  

(c) Situation like this produces one-way liability, but subs can still prevail in some circumstances against bid shopping or bid chopping.  CA public code prohibits these practices - sub whose bid is incorporated is the one who gets the bid, unless there are other mitigating circumstances. 

(d) How clearly sub indicates offer is revocable.  Comment e of §87, hints that if general is on clear enough notice that they are proceeding at their own risk, then it would help sub's case that their offer is irrevocable.  

(3) Damages

(a) Argument can be made that harm to general contractor by reliance on revoked bid is much greater than if contractor finds new sub, since sub could not have heavily relied on getting contract in the first place - submissions of bids are always hectic and last minute.

(b) Damages awarded are measure of expectation damages, since P "covered" the services of the paving with a new sub at a higher rate

(4) Problems

(a) Practices of generals doing bid shopping leads to subs submitting bids at the very last minute so that generals can't go bid shopping.  
(b) This has lead to commentators suggesting that the balance of power is tipped too far in general's side.  So they suggest saying that either neither side is bound or that both are bound.

c) √ Pop's Cones v. Resorts International (fro-yo contract goes cold)
(1) Problems for Pops 

(a) No "clear and definite promise" - no real offer that was extended.  So one could argue that Pops was not under section 90 theory.   

(b) So the court is kind of substituting promissory representations prior to an offer that leads the party on - enough to invoke 90 and survive summary judgment motion.  

(2) Precontractual Reliance on Promise - §90
(a) Told them to give up lease and move into storage

(b) Said that they were 95% there to reach an agreement.

(c) Repeated at end of year that they were very close to reaching deal - only one guy had to sign off on deal.  

(3) Implied Obligation of Good Faith

(a) You could argue that there was an implicit promise by D to act in good faith - that they would promise to continue the negotiations - bargain in good faith to resolve outstanding issues and close deal.  

(b) D stated that they didn’t foresee any other issues outside of negotiating to closing deal.

8. Implied In Fact Agreements

a) ! Marvin v. Marvin (domestic partner sues Lee Marvin after split)

(1) Court said that they would enforce explicit agreements between nonmarried partners as long as the agreement was not fully based on meretricious (sex) based considerations.    

(2) What to do when parties haven't entered into formal agreements:  huge cognitive dissonance in this area, since people usually don't want to discuss expectations or possible dissolutions.  If there is an agreement, most likely it is oral and not enforceable.  Very few cases fall under explicit agreements.  

(3) First decision to read affirmative rights into silence - in absence of express agreement to divide property, a party may assert a right to property legally owned by other party under two theories:

(a) implied in fact contract

(b) non-contractual idea like reliance or restitution

III.  Consideration and its Alternatives

A. Basic Doctrine of Consideration
1. A contract will not be enforceable unless it is supported by consideration.

a) Bargained for exchange (Holmes)

(1) A negotiation resulting in the voluntary assumption of an obligation by one party upon condition of an act or forbearance by the other, to distinguish gratuitous promises from contracts.  

(2) We have to have reciprocal conventional inducement, when one promise is made to induce a return promise on the other side.  There is a reciprocal inducement - the money as an inducement for not doing the bad things.  

(3) You purport to induce, even if it's not your own private motive - it doesn't matter if the uncle had been planning to give the money anyway, his purported motive was the inducement to suspend the legal rights.  

b) Benefit/detriment analysis: 

(1) The promisor has either secured a benefit for themselves in return for their promise, or impose a detriment on the other side.  
2. Functions Performed by Consideration

a) Evidentiary Function

(1) Providing evidence of bargained for exchange

b) Cautionary Function

(1) To make sure that parties think before they act – know what benefit/detriment they are conferring/giving up

c) Channeling Function

(1) To channel parties actual intent – make sure that which they want gets incorporated into contract
B. Mutuality of Obligation
1. Traditional common law

a) Very reluctant to enforce one-sided agreements - that they're not supported by consideration.  

2. Lopsided commitment problems:

a) Requirements/Output Contract - §2-306(1)
(1) Enforceable depending on the extent to which a requirements buyer is allowed to manipulate their input to respond to changed market conditions and vice versa for the seller.  §2-306 deals with this by saying the change can't be "unreasonably disproportionate" to past amounts.
(2) The court would not honor a requirements contract that explicitly allowed for large fluctuations in quantity.
(3) Expansions and contraction

(a) A shut-down by a requirement for buyer of lack of orders is permissible, but a shut-down merely to curtail losses would not.  

(b) Sudden expansion would not be included, but normal expansion undertaken in good faith would be within scope of section.  to look at is increase or decrease in market price.  

b) Exclusivity dealing – §2-306(2)

(1) Rescued by Best Efforts assumption if parties have acted in good faith.  
c) Option Contracts and Firm Offers – UCC §2-205
(1) Courts rescued option contracts (since one party not bound) by finding if optionee's rights were restricted in any way.  E.g. if you had right to buy a house, but you had to give one week's notice - that would be enough of a restriction to satisfy mutuality.  

(2) The part that deals with this is §2-309(3) deals with this - that reasonable notification be received by the other party.  If contract explicitly waives notification - is invalid if its operation would otherwise be unconscionable - will strike down that clause and leave rest of contract intact.  

d) Nominal Consideration

(1) Courts went way out of their way to tease consideration out of contracts - can even be very nominal consideration.   - See the Berryman case.  Landowner is not motivated to extend option to buyer b/c of the $10 - this is for cautionary and evidentiary reasons.  In Berryman - they go with hardline and say that contract fails for want of consideration.  

(2) If this does not constitute a bargained business agreement, then it suggests that it is purely an altruistic motive that they extend it in the first place.  

e) Satisfaction of the buyer provision:  UCC §2-311
(1) such as buyer shall buy x goods, but seller is supposed to deliver them in condition that is to the satisfaction of the buyer.  Looks like it gives the buyer the ability to walk out on the contract by saying they don't satisfy them.  Where parties have that obligation, you have to apply subjective good faith to judge whether the contract was valid or not.  

(2) Proof of bad faith is through objective evidence - most buyers have left paper trails or some other extrinsic evidence - would also be sufficient if buyer cannot explain the quality problems.  

3. Arguments courts use against enforcing:

a) No mutuality of obligation doctrine - illusory promise - Both must be bound or neither will be bound.  

b) Argue that there is no consideration either under benefit/detriment test or bargained for test.  

C. Bargain Element

1. Nominal consideration

a) Where consideration paid is so small as to be nominal, court maybe conclude that there is no real bargain present at all.  But if consideration big enough to suggest bargain, fact that it is inadequate is irrelevant.

b) Payment not made – payment must have been made for evidence of consideration.  

2. Past Acts – Restatement §86
a) Generally no consideration for past acts b/c the promise is made in return for detriment previously suffered, so there is no bargain and no consideration.  

b) Narrow exception for past consideration not constituting promise:

(1) Past debts – enforced by most states even though no consideration or past statute of limitations.  Most states require signed writing.  

(2) Reaffirming prior promise that is not itself binding b/c of technicality.  

(3) Promises that pay for services rendered and where prior negotiations were not possible - such as emergency services.  Situation in which there was no opportunity to negotiate - life or death.

c) Reasons to enforce promise for past acts

(1) Worried about valuation problems - how much one person values their life vs. what the person had to give up in return.  

(2) An individual autonomy part, since at one point someone expressed a desire as an autonomous self to provide money.  

3. Donative Promises

a) Purely donative promises are generally not enforceable.

(1) Evidentiary problems: 

(a) Serious problems of proof - since promise is informal and gratuitous, it might be too easy for P to convince jury that promise was made.

(b) Difficult to distinguish promise from statement of present intent.

(2) Charitable Contributions

(a) In charitable contribution cases, if there are any preconditions or restrictions to the gift, then the court can find it legal.  Most famous case is Allegheny College case - Cardozo held that promise was enforceable b/c request that memorial fund be named after her was sufficient bargained for consideration.  
(b) Unless there's a strong quid pro quo gift - strong self interest on side of donor, then courts usually treat it as a gratuitous promise.
(3) Precondition to Gift

(a) Even if a donative promise has an act required to receive it – coming to pick it up or other nominal considerations – it is still a donative promise and does not constitute consideration.

(4) Not a Result of bargaining between parties

(a) Requirement that obligation has come about through exercise of deliberate will - that it is not an emotional reaction, as donative promises may be - expressing a fleeting emotion of gratitude or love.

(5) Change of Circumstances
(a) Obligation created by donative promise may later be excused by acts of promisee amounting to ingratitude or other personal circumstances.

(b) The person may no longer have the money and be able to deliver on promise.

(6) Fails benefit/detriment analysis and no reliance can be reasonably induced

(7) Public Policy

(a) In order to meet public policy of wanting to let people make charitable promises, you have to let people renege on them.  People are imperfect altruists - if you commit them right there, then you may scare them away from future promises.  

(b) But you give them an escape hatch - a non-legally binding first step, and then as a matter of guilt, take the legally binding second step of executing the gift.  To force your future self to be a "good person."  

(c) When we try to enforce this legally, then we destroy the generosity and the good feelings inherent in that gift itself.  

b) Possibilities for legally binding gift:

(1) Promissory note - not legally binding without consideration

(2) Promise under seal - most states have made seals no longer legally binding

(3) Executed Gift

(a) Once a gift has been executed - delivered by the donor with intent to make a gift and accepted by donor - it is irrevocable.  This is a function of property law rather than contract law - transfer is then treated as irrevocable.  There has to be some moment of ownership of property transfer - set it at the physical transfer of the property.  
(b) The only exception is gifts made in contemplation of death - if the person then recovers his health.  

D. Detriment Element

1. Forebearance of legal right

a) Requirements (Second restatement says either will do)

(1) Must be valid legal right - must have reasonable basis for support (objective).

(2) Honest subjective belief that you have a claim.  Promise must be made in good faith.  Claim must be bona fide (subjective) 

b) What constitutes a reasonable basis of support?  

(1) Is it based on intelligence of person himself or reasonable person standpoint?  

(2) Williston - "must not be entirely absurd in fact from reasonable man, nor obviously unfounded in law to one who has an elementary knowledge of legal principles."

2. Pre-existing duty

a) If party does or promises to do what he is already legally obligated to do or forbears something which he is not legally entitled to do, he has not incurred detriment.

3. Modification of duty

a) Common Law

(1) If modification of contract only confers unilateral benefit/detriment, not enforceable.  

(2) Second Restatement – exception where modification is fair and equitable in view of circumstances not anticipated by parties when contract was made.  

b) UCC §2-209(1)

(1) Abolishes pre-existing duty rule – modifications need no consideration, but there must be good faith.

E. Alternative Bases for Enforcement w/o Consideration
1. Reliance and Promissory Estoppel
a) Equitable estoppel:  

(1) Applies when one party has made a misstatement of fact - when party has made misstatement of ownership, misstating true date of expiration of life insurance policy, etc.

b) Protection against injustice referred to as detrimental reliance.

c) Change of position

(1) Enough of a detriment to invoke promissory estoppel.  Change of position, even if for the better,  can still be held to this test - a promotion can mean increased stress, anxiety, etc.

d) Motive

(1) Should the motive for giving the promise matter?  E.g. gratitude for past service or as an inducement to retire?  Not really....perhaps if it is made publicly and somehow affects promisee's ability or thought of relying on promise.  

2. Restitution - Restatement §370 and §371 

a) Restatement person who acts without other's knowledge or consent to save property or life, is entitled to restitution only if:

(1) He was in lawful possession of property and services or expenses were not made necessary by breach of duty to other

(2) Necessary to render services before communication with other could occur - emergency situation

(3) Person had no reason to believe other didn't want services rendered and was impossible for other to give consent.  

(4) Person intended to charge for services or keep property for his own if identity of owner not discovered

(5) The property saved has been accepted by owner.

b) Implied contract (even though could be unjust enrichment)
(1) Bargaining would have ensued

(a) Law determines that if more time had been available, parties would have come to an agreement - the law is interpreting the future intentions of the parties.

(2) Transaction costs would have been too high

(a) The law looks at the transaction costs associated with negotiating prior to action, and if the transaction costs are very high - loss of life or valuable property - then it allows that action can be performed before negotiation and thus compensated, but if transaction costs are low

(b) If agreement could have been reached prior to action, then action should not have been performed before negotiation and actions will not be compensated.

c) Most important part of restitution analysis is probably the benefit to other person - if it is clear that the benefited party would have paid for what they got if they had had time to negotiate.
d) Damages:

(1) You could calculate damages based on restitution, reliance, expectation, a number of ways to calculate damages.  Generally courts look to restitutionary method of damages in restitution theory of liability, but may also use reliance or expectation.

(2) Restatement §371 

(a) (a) reasonable value to other party of what he received - what it would have cost to obtain it from others 

(b) (b) extent that party's property has been increased in value.  

(i) Where there is a large competitive market for the services, they will often choose option a - the market cost.  Often comes up in domestic or business partnership cases.  

(ii) Could argue for increase in value when services are unique and not easily substituted.  

(iii) Also try to think what parties would have negotiated if they had negotiated prior to lawsuit - the Mag-lite case where the woman did not negotiate for her services, and was only compensated for market value of services rather than value to D - could have gone under value to D, trying to determine what she would have negotiated for.

F. Case Law

1. Promissory Notes and Gratuitous Gifts
a) !  Dougherty v. Salt (boy’s aunt promises to give him money when he’s older)
(1) Testimony in disproof of value of "value received" comes from P's witness, since reveals that note was voluntary and unenforcible promise of an executory gift.

(2) Child was not a creditor and aunt was not paying a debt.

(3) Nothing is consideration that is not regarded as such by both parties.

2. Forebearance of Legal Right
a) √  Hamer v. Sidway (uncle offered money for nephew to refrain from smoking and drinking)

(1) Any suspension or forbearance of a legal right at the request of another is sufficient consideration to sustain a promise.  

(2) Consideration does not mean that one party to a contract has to profit so much as it might mean that one party may abandon or limit a legal right in the present in return for what is promised.

(3) There was effectively a trust created when the uncle did this - held for the benefit for the nephew.
b) √  Fiege v. Boehm (woman forebears suit for bastardy, man later finds out he’s not father through blood tests and discontinues support).
(1) Consideration:

(a) But compromise of doubtful claim or relinquishment of pending suit is good consideration

(b) It is sufficient that parties entering into contract thought at the time that there was bona fide question between them.

(c) There was honest subjective belief that the claim was valid.  

3. Precondition for Gift

a) !  Plowman v. Indian Refining (laid off workers promised severance and then cut off)
(1) Precondition to Gift

(a) Coming by to pick up checks was a nominal consideration - mere trivial precondition to Ps being able to receive the checks.  

(2) No Legal Right

(a) Since employee contract was "At will" then employee had no legal right that was suspended.
(3) Past Acts are not consideration

(a) Past performance at plant could not constitute it since it was not bargained for in agreement.  

(4) Moral duty to employees did not constitute consideration.

(5) Possible bargained for consideration on part of employer:

(a) You could argue that making employees picking up checks increases employee morale.

(b) Having employees mixing with older employees at the time they pick up the check for training.
(c) Matter of Public Relations - better for them to retire quietly rather than have some big deal.

(d) Other legal benefits had been waived - unemployment benefits contributed to at rate of how many employees they lay off.  Also if any other benefits had been waived.
4. Past Acts

a) √  Webb v. McGowin (guy averts killing man with bale by jumping with bale)
(1) Narrow exception for past consideration not constituting promise:

(a) Reaffirming prior promise that is not itself binding b/c of technicality.  

(b) Promises that pay for services rendered and where prior negotiations were not possible - such as emergency services.  Situation in which there was no opportunity to negotiate - life or death.

5. Exclusivity Dealings
a) √  Wood v. Lucy, Lady Duff-Gordon (designer sewn into exclusive marketing contract tries to unstitch herself)
(1) Contract was to use his best efforts to market designs and hence earn money.  This is now codified in 2-306(2), although this would not have covered it since it’s licensing contract rather than sale of goods.  

(2) The essential test for this is good faith - whether parties have performed in good faith.  If he had not performed any duties, then she could perhaps say that he had breached his implied obligation since he had acted in bad faith.

6. Requirements Contract

a) √  Eastern Airlines v. Gulf Oil (Gulf was to supply Eastern with all its oil at certain hubs, then oil embargo occurred and Gulf wanted to raise prices, where price was fixed to particular index)
(1) The contract was created on mutual benefit - steady buyer for Gulf oil, steady supply and fixed price for Eastern.  Eastern was bound to buy in certain cities from Gulf - would have had to given up airline route entirely to get out of contract.  

(2) There was good faith in negotiations - buyer has require a reasonable quantity based on past performance, and seller has to supply reasonable contract.  

(3) Court could objectively determine volume of goods provided for under contract by reference to objective evidence of volume of goods required.  Eastern and Gulf had been meeting to determine estimates, so the estimate of quantity - negotiations - had been going on between the parties for the full length of the contract, and on a monthly basis during the embargo.  

7. Promissory Estoppel – lack of consideration

a) Kirksey v. Kirksey (woman leaves home to move in w/ bro-in-law, then he kicks her out)
(1) Moral duty and gratuitous - no consideration.

(2) P gave up no "legal" right and P conferred no "legal" benefit on D.  There was no legal consideration and thus no bargained for exchange.

(3) Leaving her home and moving could be though of as precondition to gift.  

(4) Dissent:

(a) There was consideration (or detriment) - loss and inconvenience in moving 60 miles, leaving her land, and moving to D's.    
b) √  Greiner v. Greiner (mother promised to give son land, then reneges b/c of other son)
(1) Elements of estoppel.

(a) Promise/conduct reasonably inducing:   

(i) Mother gave promise to Frank for land and acted upon the promise.  

(ii) Frank also acted upon the promise to his detriment, abandoning his property and making repairs and improvements to the land.

(iii) Promises need not be specifically worded or written - conduct is enough to justify intention.  She fulfilled intention up to formal matter of executing and delivering the deed.

(b) Detrimental Reliance:

(i) Frank moved to land and began working to make improvements.

(c) Injustice:  

(i) No other way to rectify situation – he doesn’t have other land.  

(2) Promise initially unenforceable b/c no quantity of land specified.  But when quantity was specified - 80 acres, became enforceable.

c) √  Wright v. Newman (gave child support to child he knew wasn’t his, then withdrew it)
(1) Legally enforceable obligation to provide child support can be based upon parentage or contract.

(2) Elements of estoppel.

(a) Promise/conduct reasonably inducing:   
(i) Signing of birth certificate & giving of surname.

(b) Detrimental Reliance:
(i) She doesn't find the real father and sue him for child support and holds him out to be the real father.  
(ii) Also reliance on part of child.

(c) Injustice:  
(i) After 10 years, very difficult to find real father and sue him for support.  

(3) D voluntarily assumed duty of support for 10 years, and cannot terminate that right when he has held himself out to be father.  Has some moral obligation, and public policy dictates that he keep it.

(4) Law does not require P to try to mitigate damages caused by reliance on promise - she doesn't have to go to best efforts to now find and sue father so that D can escape promise.

d) √  Katz v. Danny Dare (guy who got hit on head accepted pension plan & left, then revoked)
(1) Appeals court found that P did not want to retire, and that 13 months of negotiations proved that D was not going to fire him - if they wanted to, they could have.  So this means that P now has given up right - the right to work and to receive salary, in exchange for pension.  P has relied on the promise to his detriment.  

(2) Elements of estoppel

(a) Promise/conduct reasonably inducing:
(i) Promise of pension benefits, and P could voluntarily accept or reject.

(ii) Court omits the piece of reasonably expecting or knowing that they could rely on promise.  But that element is here as well.

(iii) There is no legal obligation to pension, but promise was made and P acted upon it to his detriment.  You do not need to show that P gave up legal right in order to enforce the promise.

(b) Detrimental reliance

(i) Gave up job (and $10K less per year) in reliance on promise (and benefit to D by not having to incur having him around to cause problems).  

(c) Injustice 

(i) No other way of rectifying situation and P cannot get full-time job.  

(3) Bargaining

(a)  Also some evidence of bargained-for agreement- negotiated pension plan for 13 months.  

8. Option Contracts

a) !  Berryman v. Kmoch (guy offers option to purchase land, then revokes it before accepted)
(1) Consideration still must exist in option contracts. Option needed to be conditioned upon performance of certain acts, but D was not required to do anything to purchase the land 

(2) Motive

(a) D confuses motive of Berryman to sell the land with consideration.  Am. Jur. Contracts "The motive which prompts one to enter into a contract and the consideration for the contract are distinct and different things...These inducements are not...either legal or equitable consideration and actually compose no part of the contract. "

(3) Promissory estoppel not met

(a) This was an option contract, and Kmoch knew about option contracts and drew this one up, and was familiar with real estate - knew that there was no consideration and could be withdrawn at any time and thus could not expect to reasonably rely on promise.  

(b) Acts which D did conferred no benefit on P or P's land.  D's acts were detrimental reliance, but not of benefit to P.

9. Restitution

a) !  Glenn v. Savage (P wants comp for recovery of building materials when house collapsed)
(1) No legal liability to pay for building materials saved, since 

(a) D did not request that materials be saved - was voluntary act on P's part

(b) D, after P saved materials, did not promise to pay P.

(2) World abounds with acts of that kind, done upon no request; but would more abound with ruinous litigation, and the overthrow of personal rights and civil freedom, if the law was otherwise.  

(3) Bartholomew v. Jackson - "P performed service without the privity or request of D, and there was, in fact, no promise express or implied...the law considers the service rendered as gratuitous, and therefore forms no ground of action."
b) √  Ventura v. Titan Sports (smack-down on sale of The Body’s likeness on VHS w/o payment)
(1) Restitution interest

(a) P is entitled to intellectual property rights from his performances

(b) D benefited by P's services.  

(c) D's rights limited by P's publicity rights determined by MN state law.  It would essentially represent a tort - taking his likeness without his consent - has legal right to prevent others from using it.

(2) Pre-Bloom period: MN law says that where express contract exists, there can be no implied contract with respect to same subject matter, e.g. where contract is silent, assume that quantum meruit is available for items about which contract is silent.  Since videotape royalties for commentators (covered for wrestlers) was not in WBA contract - pre-Bloom period, P entitled to royalties for that period.

(3) Post-Bloom period: P entitled to avoid fraudulently induced contracts and recover reasonable value of royalties:

(a) Quantum meruit may arise under fraud, and not all elements of fraud have to be proved in order to claim it - materiality, inducement, justifiable reliance, and damages.

(b) D said that royalties only paid to featured performers, and this was wrong - royalties paid to non-featured performers during same period of time for a number of videos.  

(c) P relied on fraudulent statement when he entered contract and would not have entered into contract if he had known true situation.  

(d) P suffered damages.

(4) Damages claim: 

(a) Expert relied on reviewing thousands of contracts to determine damages and looked at average royalty rates for videos - ranged from 3.5% to 7%.  It is common practice to introduce evidence of transactions involving other substantially similar articles.
IV. Interpreting Contracts

A. Default & Penalty Terms
1. Default Terms

a) Definition

(1) Standard set of contract terms that cover incomplete contracts that do not specify all terms.  Contract large is by and large a set of default rules, rather than specified ones.
b) Reason for supplying default terms

(1) Soft mandatory term

(a) Push it towards a kind of desired term that benefits society.  But we don't care enough about it to make it mandatory.  
(b) Upholds a majoritarian view - contract what majority would want.  Try to give people what we want them to have.  

(2) Decrease transaction costs

(a) Both ex ante (in negotiation and drafting) and ex post (in litigation when contract is incomplete).  
(b) There is also an efficiency argument - decreasing court time and litigation.

(3) To go towards completeness

(a) Vindicate what the parties themselves would want.  

(4) Encouraging contracts

(a) Allows for contracts to be more easily entered into - the boundaries for making one are lower, to encourage people to make contracts.

(5) Penalties

(a) Penalize parties for their silence, thereby forcing them to speak.

c) Determining the default term

(1) Majority practice

(a) We could tailor the default rule to the type of industry, as well as the contract at hand - goods or services.

(2) Most complicated version of term

(a) Reduce the transaction costs of creating a contract. 

(b) Then parties can contract around it simply, even though that default may be the minority rule.  

(c) Picking the cheapest term to contract around.
2. Immutable Terms

a) Generalized duties that come with contracts that cannot be waived.
b) Duty of good faith - cannot waive it.  Parties are entering into contract with good faith.

c) The effect that we're trying to produce is make the term a given part of contract, b/c we think it's fair or efficient.  We can judge the effectiveness of a mandatory term by the outcome - how often it does produce the results desired - how often is it incorporated (directly or indirectly) into contract.
3. Penalty Defaults

a) Reasons for penalty defaults

(1) Forcing parties to share information

(a) With the courts and other 3rd parties

(b) With each other – strategic information

(2) Force parties to explicitly incorporate certain terms into contracts

(a) Means we shouldn't pick the most popular term, but instead the least popular term, to make sure that the parties write it into their contract.

b) Examples:

(1) Quantity

(a) Place a zero quantity rule so that people will always incorporate quantity into contracts.  

(b) Costly to supply term ex post since it is much cheaper ex ante.  This forces them to reveal information for third parties, like the courts, satisfying statement #1.

(2) Marriage/Domestic Partnership agreements

(a) Forcibly divide property 50/50 - default rule forces them to specify other rule in prenuptial agreement to say that each retains their own property - the parties would have to reveal the property that they possess. 

(b) If the default rule were everyone keeps his own property, then the person could keep the property without having to reveal any information.  This forces the parties to reveal information to each other, satisfying property #2.
B. Interpreting Meaning of Material Terms: UCC §1-205, §2-208, Rest. §201, §202
1. General Principles

a) There is no contract if there is a complete difference in material terms in the contract - that both parties did not have the reason to know meanings of material term 

b) Whenever there is a substantially performed contract, courts will always find a contract and try to sort out differences b/c without enforcement of contract substantial injustice would result.  

c) Modern contract law generally takes an objective view to the contract - whether objectively they could have reasonably been understood to assent to each other's terms.  Same objective standard applies to interpreting terms of contract.  

d) UCC Rejects lay-dictionary and conveyancer’s reading of commercial agreement.  Meaning is determined by language of parties and by actions in light of commercial practices and other circumstances.

2. Different meanings to material terms - Restatement §201: 

a) §201(1):  Where parties attach same meaning to word, same stupid belief about different meaning, then as long as they agree it will be enforced.

b) Exceptions:

(1) §201(2)(a, b):  Where parties have attached different meanings to terms, it is interpreted in meaning attached to A, if at time agreement was made that party, A didn’t know or had no reason to know about B’s meaning, but B knew or had reason to know about A’s meaning.
(2) Interpreted in terms of buyer's honest subjective belief - if the seller knew the confusion existed, then seller had easy way to protect himself by clarifying use of term.

3. Conflicts between express terms and usage – UCC §1-205

a) Express terms trump course of dealing and use of trade

b) Course of dealing trumps usage of trade

c) Usage of trade is not admissible unless notice is given to other party

d) Trade usage cannot trump mandatory rules of law (statute of frauds), but are to be applied only to default rules – interpreting what parties agreed to – background and meaning of language and framework of common understanding.  

e) Language of contract commonly construed in favor of non-drafting party

4. Extrinsic Evidence to interpret meaning of material terms - §202 and §1-303 (2001) and §1-205(pre-2001)
a) Prior course of dealings - §202(5) & §1-303(b) & §1-205(1)
b) Course of performance - - §202(5) & §1-303(a) & §2-208

c) Common trade usage - §202(5) & §1-303(c,d) & §1-205(2,3)

d) Generally prevailing meaning (if exists) - §202(3)(a)

e) Technical terms within technical field - §202(3)(b)

f) In light of circumstances and purpose of parties - §202(1)

C. Parol Evidence Rule- §2-202, Restatement §209-§218
1. Classical view
a) If a contract was viewed as complete, parol evidence was not admissible, since courts took the strict objectivist view – the contract was to be interpreted objectively, by its words.  

b) No evidence will be admitted that would change material meaning of contract or terms

2. Modern view

a) Some courts will still require some ambiguity in contract before they will admit parol evidence.
b) Words never have a plain meaning in and of themselves - language is multi-variant in and of itself (multiple definitions in a dictionary).  If you are trying to figure out what parties actually wanted, you can't look at them in isolation, and have to look at them in context of what parties wanted.  
c) Courts will use extrinsic evidence, subject to the parol evidence rule, to interpret a contract.
3. Application of Rule

a) Applies to all evidence: oral, written, past conduct, etc.

b) Applies Only when there is a written contract that purports to be final expression of agreement.

c) Knocks out (bars)

(1) Prior or contemporaneous evidence that

(2) Varies terms of main contract

(a) Completely integrated contract - where parties evidence intent supply all relevant terms of deal

(i) Word vary is interpreted to mean evidence that contradicted or supplemented contract

(b) Partially integrated contract  - written contract covers only some terms of deal

(i) Word vary is interpreted to mean only contradictory evidence, does not prohibit supplementary info

4. Exceptions to PER:

a) Interpretation of contract

(1) Ambiguous terms that need additional evidence to explain them.

b) Precondition to contract

(1) Evidence that shows that contract would not have been made if pre-condition was not met.

c) Collateral agreement - Restatement §216(2) and UCC§ 2-202(b).
(1) Additional information that would certainly not have been included in the contract.  

d) Fraud or misrepresentation 

(1) Can be introduced to void contract.

D. Implied & Mandatory Terms, §2-313 - §2-316; §2-309, §2-719, §1-203, §1-102
1. Implied Warranties - §2-313 - §2-316
a) Classical View

(1) Default regime or warranty was caveat emptor - extended even to situations where parties advertised or described good as having certain qualities.  
(2) Description of something does not create an implied warranty - you have to explicitly warranty it to be that thing.

b) Modern View

(1) If you want to waive warranties, burden is on seller to explicitly waive warranty in contract.

c) §2-314: Implied Warranty of Merchantability: 

(1) (3) Unless excluded or modified, other implied warranties may arise from course of dealing or usage.  
(2) (2)(c) fit for ordinary purposes of use  
(3) (2)(b) fair average quality within description.  

d) §2-315: Implied Warranty of Fitness for a Particular Purpose:  

(1) Thompson - if seller knew buyer was going to use wood for a particular purpose - something that required higher quality - then buyer can win as long as it can show it was relying on seller's expertise in picking wood and seller knew of purpose.  
(2) Buyer is implicitly employing seller not only for goods, but also to pick out goods for buyer's purpose.

e) §2-316:  Sellers may disclaim §2-314 and §2-315: 

(1) But they have to do so explicitly - right to waive is covered in (2).  

(2) Language must mention merchantability and must be conspicuous.  

(3) If buyer has examined goods and found no issues, then warranty is waived.  

f) Implied Warranties of Habitability:  

(1) These are adopted in a number of jurisdictions, and landlord cannot waive these.   

g) §2-313:  Adopts very liberal view of what it takes to create an express warranty 

(1) (a) any affirmation of fact or promise which relates to goods and becomes part of bargain.   

(2) (b) any description of goods creates warranty that goods conform to description.

2. Mandatory Terms - §2-309, §2-719, §1-203, §1-102, Rest. §205
a) §2-309 (3): Notification of Termination of Contract

(1) Obligation to provide notification may not be waived if effect would be unconscionable.

b) §2-719 (3):  Limit of Consequential Damages

(1) May not limit consequential damages if effect of that waiver would be unconscionable.  Damages to humans are prima facie unconscionable.  

c) §1-203 & §1-102 (3),  Rest. §205:  Good faith and fair dealing.

(1) Parties can channel meaning of good faith through contract - cannot completely waive good faith, but can contract for certain things that may otherwise not be good faith.

(2) Good faith is vague in nature - parties can say things in contract that it does or doesn't mean certain things - it is impossible for parties to spell out full meaning of good faith.  

(3) Conduct that is bad faith may well be within letter of contract but not spirit of contract - the expectations of the parties. 

(4)  There are large costs attached to parties trying to be more specific about good faith - just creates another set of literal requirements that invite other side to invade it.  

(5) Meaning of good faith in any contract is a question of judicial interpretation.    

d) Usury clauses 

(1) Can't charge interest above a certain rate.  

e) Consumer protection laws

(1) Gives consumers a cooling off period for certain transactions - right to back out of contract.

E. Case Law

1. Interpreting Material Terms

a) Frigaliment v. B.N.S. (what is the meaning of chicken?)

(1) Course of performance - parties conduct in the course of dealings.  

(a) Buyer accepted first shipment, yet complained about fowl.  Seller telegraphs to ask whether they should stop second shipment, and seller telegraphs back that they had to complete second shipment since they had to supply to buyers.

(b) Buyer choose to use English term chicken, although buyer testifies that they used chicken since they thought it meant young chicken in English.  But court doesn't look to this since buyer said that when it meant chicken, it said any type of chicken, and that chicken meant Huhn (general chicken in German).

(2) Common trade usage

(a) Expert brought in by P to testify as to definition of chicken was not credible since in his own contracts, he always specified broiler to avoid confusion and protect himself.

(b) D was new to trade, and if there is conflicting trade usage, then they will not be responsible for knowing this unless the meaning is so universal and strong so that D could not have known about it.

(c) D also introduced evidence that others in trade thought term chicken was more general usage.

(3) Language of contract.  

(a) D's argument:  The contract refers to gov't gradings of chicken, so gov't definitions of chicken would be thought to apply.  

(b) P's argument: contract only referred to gov't grading and inspection of chicken, not gov't definition of chicken.

(c) P said fact that buyer contracted to get small chickens and large chickens, and since small chickens are only broilers and fryers, large chickens must be broilers and fryers too.  Court doesn't buy this since if there are two types of large chickens, then you can't assume that you're talking about the better of them.

(4) Market Price argument:  

(a) Contract price for large chickens was $.33/lb, and P knew that market price for young chickens was $.35 - $.37/lb, then they should have had reason to know that D would not enter into agreement for losing money and not making profit on chickens.

2. Parol Evidence

a) !  Thompson v. Libby (was there a warranty on the logs sold?)

(1) Has no merger clause - would be strike in contemporary view.

(2) Contract was no patently incomplete - covers most other terms.  Court takes a very broad view of when there is a completely integrated contract.  Can't introduce evidence that supplement or varies terms of contract since it is a completely integrated contract, and warranty would be supplemental evidence.

(3) Court rejects three grounds of exceptions:

(a) Argument that language itself is unclear - not ambiguous language.

(b) No allegation of fraud or misrepresentation

(c) Collateral evidence - view warranty as collateral term.  This contract does not meet collateral evidence, since warranty is not clearly distinct from contract - would usually be one of the terms of the sale and not a separate and independent contract.  So evidence is not admitted.  

(4) Could argue that you would want to look at usage and standard course of dealing to see if warranty would typically be included in contract.

b) √ Nanakuli Paving v. Shell Oil (paving contract in HI, oil price ups, no price protection given)

(1) Parol Evidence

(a) Evidence of usage:

(i) Price protection routinely practice by all suppliers in small market and therefore was known to Shell at time when they made the agreement.

(ii) Realistic necessity to operate in market and vital to P's ability to get large gov't contracts and Shell's continued business growth.

(iii) Price protection constituted intended part of agreement, as term is broadly defined by Code, between P and D.  
(b) Trade Usage:

(i) Price protection was not written into any other contracts with other suppliers, and not by competitors of P either, but it was routinely practiced.  

(ii) Chevron's contract with competitor was allowed in - Chevon also did not include price protection, but still routinely practiced it with competitor of P.  

(iii) Admits usage evidence as long as it does not directly contradict.

(2) Contract Interpretation

(a) Price protection is consistent with express price term:

(i) UCC says to look beyond contract to usage and context of agreement to interpret contract.

(ii) Other courts reconcile trade usages with contradictory express terms where prior course of dealings and performance shows intent to incorporate usage.

(iii) Court interprets price protection as exception to price term – supplemental, so it does not negate or conflict with price term.  Court said that contrary term example would be if P had set the price.

(b) Waiver of course of performance:

(i) Single instance does not constitute course of performance

(ii) Shell felt need to bargain in their course of performance with P for price protection, indicating that P was legally entitled to some form of it.

(iii) Performance for waiver of rights only exists when acts are ambiguous.

(3) Arguments against court’s decision

(a) This contract had a merger clause, so we would presumptively treat it as complete.    
(b) Court errs by saying that usage is always admitted, but it is not always admitted - comments to 2-202 goes to admissibility as well, rather than just when it applies.

(c) Could interpret price term as market price - fluctuation with market price.  So negation of price term could be fixed price - locked in price.  So you could also interpret price protection as a direct negation, since it was locking in a fixed price for the bid.  

(d) Could read court's decision as shifting burden of proof as shifting to D - strong custom of industry to interpret a term a certain way, so it's D's burden to show that this industry usage is explicitly waived in contract.  

c) √ Columbia Nitrogen v. Royster (opening own phosphate plant and reselling w/o fixed qty – requirements contract, then cost of phosphate plummets, but buyer stuck w/ high price)

(1) Principles established by case

(a) Court is almost looking at this like a requirements contract rather than a fixed contract, even though qty and price term is fixed.  Normal commercial understanding of this - base price with escalation clause, is that it absolutely negates decreasing prices.
(b) Test for admissibility of parol evidence is not completeness of contract but rather whether parol evidence is consistent with express terms.

(c) This case essentially shows that usage and course of dealing can be admitted to interpret or change terms even though, in this case, the usage is almost directly contradictory to express terms in contract.
(2) Parol evidence:

(a) Course of dealings evidence 

(i) Columbia and Royster on prior contracts had wide deviations in price and quantity.

(b) Trade usage

(i) General trade usage was that qty and price terms were projections and not fixed amounts.  

(3) Contract Interpretation
(a) Contract analysis:

(i) Contract did not specifically exclude course of dealings or usage

(ii) Contract was silent on price and qty variations in declining markets

(iii) Default clause only deals with failure of buyer to pay for deliver phosphate, not rejected before delivery.

(iv) D argued that contract was explicit about minimum price and minimum qty - means that price will not drop - risk shifts to buyer if price drops and that was written into contract.   
(v) Court argues that to determine whether buyer has defaulted, court must look at usage and course of dealing to decide this.  

(b) D's contention that merger clause should exclude parol evidence since it says that no verbal understanding will be recognized:

(i) Course of dealing and usage are not the same as verbal agreements - UCC distinguishes between them.  2-202 distinguishes between supplementing written contract with additional terms and with usage and course of dealing to interpret or supplement contract.  

(ii) UCC places no limitation on usage and course of dealings with regard to complete and exclusive statement clauses.

(iii) UCC assumes that usage and course of dealings are to be admitted unless the contract explicitly excludes them - they are like default terms.

3. Mandatory Obligation of Good Faith and Fair Dealing
a) √ Locke v. Warner Bros. (Clint locks Locke out of house and of movie business)

(1) Lack of Good Faith

(a) Locke had 2 witnesses testify that  WB did not want to work with her and wouldn't take her seriously - that they wouldn't even look at her projects on their merits b/c of Eastwood.  

(b) WB failed to disclose real intentions - assymetric nature of contract - that WB had no real intention of work with her when they signed the contract.  Real idea behind good faith is candor.

(2) Pay or Play clause not a defense

(a) Court reads pay or play clause to reserve discretion to judge projects on merits, but doesn't read it to say that Locke has waived all to have WB work with her at all in good faith.  

(b) WB could have expressly written into contract that WB has no obligation to review on merits any projects that Locke brings to her, or go further to say that current intention is not to review them seriously on the merits.  

(c) Could channel interpretation here...Locke presumably would not have accepted this contract b/c what she really wanted was the chance, a meaningful opportunity to work as  directory to advance her career.

(3) Damages:

(a) What Locke really loses is a chance - the opportunity to have chance of professional development.  

(b) To look at damages you could look at similar deals at other studios.

(c) What she could have gotten out of Clint if she had known what the WB deal was really about.  

(d) The time - the three years that she lost working with WB - she could have invested her time elsewhere.  

(e) Opportunity costs - she may have lost more due to the fact that other studios may have been less likely to work with her.

(4) Way to protect yourself against bad faith charges: 

(a) Up your level of behavior - working in good faith.  

(b) Or letting parties know of your real intentions of how you are planning to act.  

b) √ Dupont v. Pressman (conflict of interest brought up to boss, boss campaigns to fire him)

(1) Lack of good faith

(a) Company has violated good faith by firing him even after learning of the misrepresentation.  

(b) Pressman was fired b/c middle management manipulated upper mgmt to fire him through deceit and fraud.  Pressman is materially injured b/c they would not have fired him but for these misrepresentations.  

(c) Pressman has lost reputation - false reports could be used to hurt him in next job.
(2) Limitations on at-will employment:

(a) Public policy - can show that termination is violation of recognizable public policy.  

(b) Race, ethnicity, gender, etc. are wrongful grounds for termination.  

(c) Refusing to break the law

(d) Being a whistle-blower

(e) Failure to respond to sexual advances.

(f) Based on employer's desire to pay benefit due to employee - pension, bonus, 

(g) Induced employee to take job and give up employment and misrepresents that job will last for a period of time, and then terminates or lays off the employee - if you've lead the other side on, then that's a sufficient basis for relief - violated implied covenant of good faith or section 90 promissory estoppel claim.  

(3) At will employment

(a) State law varies between juris - recognizing good faith limits to at will employment, but construing limitations very narrowly - still protecting employer's broad discretion to fire at will without compelling reasons.  Puts pressure on contract to determine whether contract is at will or just for good cause.

(b) Dislike, hatred or ill will is alone not cause of action for wrongful termination.  

V. Policing the Contract/Defenses

A. General

1. What party seeks to change

a) Rescission of contract

b) Change terms of contract - performance term, etc.

2. Defenses for breach or rescission of contract:

a) Process for entering into contract was unfair (procedure)

(1) Arguments that other side used bargaining tactics that were unseemly or inappropriate.

b) Substance of contract was unfair.

c) Internal incapacity of giving assent

(1) Was incapable of meaningfully assenting to contract.  
(2) Defenses require that party has no reasonable comprehension of obligation they were undertaking or no capacity to stop themselves from entering into contract.
(a) Mental illness

(b) Drunkenness

(c) Being underage - a minor

(i) Rationale is unfairness

(a) Should not bind someone to something that they were not in a position to meaningfully consent. 

(b) Since party could not objectively manifest assent. it doesn't require other side to know of your incapacity.

(ii) Gives the party the right to void the contract now that they have full capacity or to continue with contract.  

(iii) Ratification:

(a) Requires it to be in writing in case of a minor.  

(b) Manifest intent to be bound by word or conduct once you have reached age of majority it is enough.

(c) Court held that minor had ratified ongoing contract (skydiving services) by their conduct when they continued to use services under original contract once they reached age of majority.

3. Damages

a) Fact that contract is ripped up does not mean that this is the end - the party rescinding contract could still potentially owe restitution damages.

B. Duress and Undue Influence

1. Undue Influence

a) Core of it is when you can't think clearly and you are just substituting someone else's judgment for yours - just agree to whatever the person says.  The argument is overpersuasion - a factor of how incapacitated someone is and how much pressure the other party is exerting.

b) Factors distinguishing poor decisionmaking with real undue influence

(1) Time, place, manner of discussions

(2) Circumstances

(3) Other party saying that no third party judgment can be had - not time for a lawyer.  

(4) High pressure tactics.  

2. Duress 

a) Classic duress case is where robber comes up and says your money or your life, but duress can also be economic duress – forcing someone out of business unless they accept your contract mod.    

b) Differences between duress and undue influence:

(1) Undue influence uses legal tactics 

(a) Extreme pressure, whereas duress is unlawful.  

(b) Common law duress was limited to threat of conduct that was by itself illegal.  In 1920s, court began to expand duress to include any threats that were wrongful - leave individuals without a reasonable alternative.  

(2) Lack of choice for different reasons 

(a) Undue influence is that your will is overborn - can't think clearly.  

(b) Under duress, you could still think clearly, but don't have a choice - no irrational choice made.  

(c) The problem with duress is that you are confronted with set of lousy choices - paradox is that the more evil the alternative the choice, the more voluntary the choice is to go with the lesser of two evils.  Problem with duress has to do with universe of choices with which you are presented.

C. Concealment and Misrepresentation

1. Classical view
a) Caveat emptor – both sides must beware.  Kannavos case follows that standard w.r.t mere nondisclosure – nonliability for bare nondisclosure.  
b) Individual autonomy – is responsible of individual to do due diligence.  
2. Modern trend

a) Put burden on parties to disclose info based on certain circumstances. 
b)  It varies state to state and depends on certain factors.
3. Factors determining obligation to disclose superior information

a) Whether it is buyer or seller

(1) Law strongly favors buyer, even if buyer knows that goods are worth more.  

b) Existence of fiduciary duty

(1) Imposed on party with superior information.  
(2) Comes up usually when party is explicitly employed in some other role with party in question – trustee, agent, lawyer, etc.  
(3) But this has been extended to other situations where there is no explicit relationship, but where seller knows that buyer is implicitly relying on seller for certain aspects of deal.

c) Whether defect in question is latent or easily detected.  

(1) Contaminated wells – latent defect that can warrant rescission.

(2) License for business cannot be renewed.

(3) Failure to disclose that house was site of multiple murders in the past – had material effect on value of property.

(4) Contract for employment for teacher at Catholic University – rescinded when found that person was an apostate priest.  

d) How seller came by that information – whether it was by effort or by accident.  

(1) Efficiency

(a) Disclosure is usually better, but question is under what circumstances is general proposition not true.  
(b) The only time it should be a virtue is when parties have invested serious time and money into acquiring info, since their interest should be protected, as well as their incentive to investigate.  

(2) When seller has the info, courts tend to waive this a little less than others.  

e) Nature of contract

(1) Insurance contracts in particular are under high obligations of disclosure, property contracts.  

D. Unconscionability

1. Procedural Unconscionability
a) One party didn't know what was in contract - least controversial since it is just extension of notions of good faith and fair dealing such as the Hand case where exclusion was inserted - deliberate sharp dealing.  
b) Inequality of bargaining power over terms of contract - little meaningful choice as to terms:

(1) Absence of bargaining power can be reason not to enforce contract - some courts use this.

(2) Llewellyn - takes the view that no boilerplate language can be reasonable - go to the system where these terms are knocked out and supply default terms which represent what the parties would have put in if they had bargained for them.

c) First party drafting contract has heightened duty to disclose terms of contract.
(1) Clear disclosure: If term in contract goes against reasonable expectations of other side you need to get clear disclosure.

(2) Affirmative assent - if it violates reasonable expectations. This applies to parking ticket stubs, claim checks, etc. that waive all rights to suit - the vendor needs to get affirmative assent such as initialing the check.

d) Types of Procedural controls:  

(1) A number of statutes have cooling off periods - money-back guarantees.

2. Substantive Unconscionability
a) Problems

(1) Problems that arise when state steps in to substantively regulate terms of contract - either ex ante or ex post during judicial proceedings.  

(2) State can regulate basic terms of deals - price controls on usury laws, rate regulation of public utitlities, price controls on commodities.  It is usually regulating collateral terms of deal rather than underlying contract itself.

b) Objectives of State substantive regulation:

(1) Efficiency justification

(a) May be trying to give parties what they jointly want in contract but for whatever reasons of market failure have been unable to negotiate themselves through contract.  
(b) State is not trying to redistribute wealth, but trying to deliver a particular package of rights that consumer would have wanted at whatever price market would have exacted.  
(c) Costs seller more to give buyer higher set of collateral rights, so seller imposes this as part of cost and in theory should be indifferent as to whether these collateral terms are imposed or not.  

(d) Seller happy to meet buyer's desires, but some market obstacles prevent buyer and seller from reach real agreement.  So argument for state intervention is to overcome problems of market failure and mandate optimal package that buyer would really want.   Simplest defense of mandatory terms - vindicating what both parties would have agreed to if they had bargained costlessly.  

(e) Problems with efficiency justification:

(i) But how do we know what consumers really want - what mandatory terms to include - what happens if we get wrong - we may hurt party that we really want to help.

(ii) Doesn't explain why we make them mandatory - doesn't explain why we don't let parties contract around term.  

(2) Distributional objectives:  
(a) Not trying to get parties to optimal bargain, but trying to get them to strike a bargain which effectively redistributes wealth.  Motivation for intervening in certain cases where term being controlled is price term - e.g. usury laws, warranty of habitability laws.

(b) Who ends up bearing cost of term?  And do they end up better off after they've borne portion of cost of term.  

(i) In some cases, noone bears cost in long run, e.g. redesign of product to meet safety standards - it may not cost more in long run, or employment clauses prohibiting sexual harassment or discrimination.  

(ii) Air bag example - costs seller $300 to put in bags, but consumers value it at $100.  Consumers will be better off if less than $100 is passed through to them.  But if they value it more than $300, then they will always be better off.  How much cost gets passed through depends on supply/demand elasticity of market.  Relatively rare for all consumers to be benefitted - particularly so in housing markets, in raising of rents.

(c) Limits to state using contract law to redistribute wealth

(i) Seller remains free to do what they want with other terms of contract.

(a) Can pass through higher costs through with higher price.  Could try to face this through other mandatory terms, but price controls have difficulties.

(ii) Parties to contract are free to exit from contract entirely - if terms are so unattractive parties may not do business at all.

(a) May end up hurting people you're trying to help.  

(b) Some fits between mandatory terms and class of consumers you're trying to help depends on market.  Warranty of habitability may be good fit for lower income housing population.

(3) Paternalism:  
(a) Not trying to give consumers what they want or richer, but trying to give them something they ought to have whether they want it or not.  
(b) Make factor into broader calculation of social costs - air bag saves more lives and thus less social costs on all of us - that people are not necessarily taking into account in their individualistic decisions.

c) Types of Substantive Unconscionability

(1) Lemon laws for used cars,

(2) Caps on interest rates - prohibiting usury.

(3) Length and terms of long term consumer contracts.

(4) Bars sellers from waiving or limiting liability from defective products.

d) Highly regulated industries:

(1) Securities laws - relationships between shareholders.

(2) Employee/employer relationships - minimum wages, max overtime, strikes, etc.

(3) Housing - landlord/tenant - rent control, warranty of habitability.

(4) Insurance - substantive and procedural aspects.

3. Policing unconscionability

a) Legislatures impose most controls on terms of contracts.  

b) Reason why legislature is in better position than courts to enact consumer protection laws:

(1) Mandatory term is enacted prospectively - lets people know what they should do.

(2) Better fact finders, accountability to consumer groups, more resources to determine what people want.  More resources to control people's behavior.  

(3) Court's decisions are always limited by exact facts in the case - litigation is so costly that it is useless to consumers in small ticket transactions.  

(4) Although legislatures are still not able to anticipate all fact scenarios - certainty and flexibility through legislation, by case-by-case analysis is more precise.  

c) Unconscionability in judicial system tends to operate at margin where states have not enacted controls.  

d) Some statutes regulate procedural aspects of contract, like disclosure requirements - insurance contracts written in plain English and certain font.  

4. Common law unconscionability

a) Gives courts right to intervene in contracts they deem grossly unfair that don't fit in the other areas of misrepresentation, fraud, etc.  
b) Some such common law have existed for a long time - Williams case arose before adoption of UCC in DC.  

5. UCC unconscionability – §2-302:

a) Court has discretion to delete unconscionable clauses and regulate as it sees fit.  
b) Fairer to view this provision as a kind of continuation of common law tradition - acknowledging that judges have long had discretion to determine whether contract is unconscionable.  
c) Relatively few cases where judges have struck down based on unconscionability.

E. Case Law

1. Duress and Undue Influence

a) √  Odorizzi v. Bloomfield School District (guy fired for being gay after arrested and then resigns)
(1) √ Undue influence in resignation
(a) P was incapacitated by exhaustion and emotional draining of arrest and could not reasonably assent to contract.

(b) Didn't have any time to consult lawyer

(c) Position of much greater power - pressuring him while he was in incapacitated state.

(2) !  Duress

(a) Could evaluate this as a duress claim - he doesn't have a large universe of choices, since his contract with the school board is that they have to fire him if he is homosexual, since it is against the law.  

(b) Court takes narrow view of duress - that it is limited to illegal action, since schoolboard may have to fire him under their regulations.  Under traditional analysis he is out of luck.  

(3) !  Mistake:  
(a) Resigns since he believes that he will be convicted - conventional analysis is that mere fact that you enter into settlement agreement that future facts will be such does not give you right to get out of it when future facts are not that way.

b) √  Alaska Packers v. Domenico (packers arrived in AL & refused to work w/o raise)
(1) Duress

(a) No voluntary waiver of breach of original contract

(b) Lack of choice on part of super – he had to submit to demands or else suffer tremendous economic consequences

(2) Lack of Capacity

(a) Super told didn’t have authority to make changes to contract

(3) No consideration

(a) Alteration to contract was w/o consideration on part of company – they didn’t get anything more from wage increase – fisherman had already obligated themselves to do work.  
c) √  Kelsey-Hayes Co. v. Galtaco (selling castings, wants out of business, so ups contract price)
(1) Economic duress

(a) Leaves Kelsey no other reasonable alternative, since there is no other supplier to cover.

(b) Kelsey is facing large damages if it does not accept D’s deal

(c) Buyer has to put seller on notice of protest against price increase

(d) Judged by conduct – whether in bad faith – focuses on coercion.  

(2) One-sided modifications of existing agreements

(a) Common law - presumptively invalid

(b) UCC - presumptively valid
2. Concealment and Misrepresentation

a) √  Kannavos v. Annino (did not disclose that property was zoned only for single-family dwelling)
(1) Concealment/misrepresentation
(a) Advertisement was as investment property for apartments

(2) Duty to disclose

(a) If party makes reference to info, they are bound to give honest info

(b) Half-truths are as misleading as whole truths

(c) Zoning info was easily discoverable, but when they revealed some info, they were bound to reveal full info.  
b) √  Hill v. Jones (non-disclosure of termite infestations leads to holey issue)
(1) Concealment

(a) Buyer noticed ripple in floor and asked, seller said it was water damage

(b) Sellers had had home treated for termite damage, but never disclosed to buyers

(c) Inspector did not find damage, perhaps due to well-placed boxes over damage

(2) Duty to disclose

(a) Due to implied warranty of habitability, sellers have duty to disclose termite damage and nondisclosure is akin to assertion that fact does not exist

(b) Termite damage was materially fact affecting value or desirability of the property

(3) Fraud

(a) Cannot contract around fraud

(b) Parol evidence rule always admissible in cases of fraud
c) √  Market Street Associates (took advantage of lease clause to buy & get financing elsewhere) 
(1) Concealment

(a) Did not really want financing – just used it as ploy to trigger clause in contract that would allow them to buy for a low price.

(2) Duty to disclose

(a) Lessee was prevented from profiting on superior knowledge of contract terms.
(b) Cannot take deliberate advantage of oversight by contract partner concerning rights

(c) Actions done in bad faith – was opportunism.  

d) √  Vokes v. Arthur Murray (widow induced to take $1Ks of dance lessons wears out shoes)
(1) Undue influence

(a) They are taking advantage of her weakened state of mind - swooping down on unresisting person - high pressure sales tactics.  

(b) They come back with more and more sets of demands - constant battery to wear down resistance.  

(c) Higher susceptibility to sales techniques -a widow without other social resources - vulnerable person subject to high pressure tactics.  Arthur Murray has a higher duty of care in this case.  

(2) Misrepresentations

(a)  Some affirmative misrepresentations about what she was buying - the fake competitions and fake standard levels.  

(b) Balance of contract included large amount of hours that she could not possibly use - extremely long term contract.  

(c) They know that people generally lose interest in dance lessons before using up 2300 hours of dance lessons - a type of superior information.  Every time she gets nearer to using up hours the studio gets her to sign up for more - problem of substantive unfairness to duration of contract itself.  

(d) They had some sort of superior information about her ability that they didn't share with her.
(3) Sharp business tactics

(a) The fact that this was a regular and standard practice for them was also big influence on decision.

3. Unconscionability  and related defenses

a) √  Williams v. Walker-Thomas (furniture sale – repo of all if one payment missed)
(1) Facts

(a) Important terms hidden in maze of fine print
(b) Terms minimized by deceptive sales practices

(2) Unconscionability

(a) Terms of contract are to be considered in light of general commercial background and needs of trade

(b) Lack of bargaining power and no knowledge of terms of contract means no meaningful assent
b) √  C&J Fertilizer v. Allied Mutual Insurance (dispute whether burglary means external marks)
(1) Facts
(a) D’s agent did not know of burglary fine print definition – external marks

(b) Contract was standard form with fine print on burglary definition.

(c) Real meaning behind burglary definition was to distinguish inside jobs from outside jobs

(2) Unconscionability

(a) Insureds have little chance to bargain on contract terms – usually boilerplate language

(b) Insureds usually do not understand fine print on contracts

(c) Can’t expect people to consent to terms which are unreasonable or bizarre – presumptively invalid. Reasonable expectations of parties govern meaning.

VI. Justification for Nonperformance
A. Mistake

1. General

a) Argument is that state of affairs that parties assumed to have attained at time of contract was factually wrong.  
b) Parties were ignorant of certain material facts that were in existence and knowable at time of contract and materially affected value or consideration in contract.

c) Central question is to which party we are going to allocate unexpected loss - the buyer or seller.  

2. Application
a) The central purpose of contracts is to allocate risks concerning the value and cost of performance.  For this reason, courts look to contract to dictate who bears the risk and loss.  

b) Many courts will let losses lie whereever they fall under terms of contract.

c) Rescission of a contract due to mutual mistake is at the discretion of the court and is usually not granted only for difference in value or quality of goods - it has to go straight to the essence, the consideration of the deal.  

d) But a mistake can affect both the quality and nature of goods and the essence of the consideration and the difference turns on semantics.  Courts now don't really make this distinction - like the barren cow case.  Whether the essence of what they were selling was a barren cow and sold something that didn't fit this description, or just a contract for a cow, that didn't meet the expectations that the parties had.

B. Changed Circumstances

1. General
a) Parties are right about state of world at time of contract, but circumstances changed after that time to change value or cost of performance.  Parties failed to predict likely course of future events after contract.

b) Value of deal is entirely different than what either party expected and it would be unfair to enforce literal terms of deal under changed circumstances.  

2. Changed Circumstances in Market Value

a) Where source of change is in market value or cost of production, most courts do not permit change of circumstances defenses, even if parties did not contemplate shift in costs.  
b) Exception is where source of shift is itself some kind of force majeure that noone unanticipated - some unexpected world event rather than everyday fluctuations in costs of goods or commodities.  
c) Support for this view is given in Comment 4 of restatement - needs to alter essential nature of performance.
d) Part of reason why court denied Gulf's impracticability defense was that it was having its best year ever - much more likely to stick it with the loss if it can absorb it relatively painlessly in rest of operations.

3. Why allow defenses of changed circumstances?

a) Enforcing intent of parties in contract

(1) There are circumstances where parties didn't mean contract terms to hold come hell or high water.  

(2) If we could have posed the question to them ex ante if they thought seller was bound to pay for performance however low its value, their agreement was not meant to shift the risk that dramatically from one side or the other.  

b) Fundamental notion of fairness:  

(1) Don't know what parties thought since it's difficult to reconstruct people's ex ante positions ex post, but we will fix the problem to try to render a decent decision. 

(2)  Fried sees this as a gap filling principle - to try to fill gaps where they haven't explicitly allocated risk.

4. Definitions

a) Impossibility

(1) Performance under contract was physically impossible b/c someone or something necessary for performance had been destroyed.  

(2) Famous case is Taylor v. Caldwell - contract to rent music hall that burned down before performance.

b) Impracticability

(1) Situations where performance is physically possible, but has become financially prohibitive.  The gravel case would be like this - physically possible to remove gravel, but discovered to be prohibitively expensive to do so.  Performance has become much more onerous for party seeking to leave contract.

c) Frustration of purpose:

(1) Purpose that buyer of performance sought was frustrated. party trying to buy performance.  

(2) Krell v. Henry - rented rooms for looking out on coronation procession where worthless when kind got sick.  

(3) Seller could deliver property and buyer could occupy them, but the purpose was frustrated - value of performance had plummeted to zero.  

5. Requirements for changed circumstances:

a) Non-Allocation of risk

(1) If parties had already allocated risks in contract that party must bear the risk.

b) Unanticipated circumstances

(1) The circumstances had to be completely unanticipated, outside the contemplation of parties. 

(2)  Nonoccurrence of risk has to be basic assumption in contract.  Relevant sections in restatement are 261-265 of restatement.  

c) Material change in cost

(1) Change in cost of performance or value of performance must be material.

d) Clean Hands – No fault
(1) Party seeking rescission must have "clean hands" - be without fault - in the event that has come to pass.

C. Case Law

1. Mistake

a) ! Lewanee Board of Health v. Messerly (illegal septic tank causes stink about worthless property)

(1) Mistake made
(a) Ultimate problem didn't manifest itself until after sale, but physical problems existed prior to sale - had potential and likelihood of overflowing.

(b) The mistake here was that the property was income-producing - after the sewage problem was discovered, the property had no capacity to produce income and was essentially valueless.  

(i) This went straight to the essence of the deal - the consideration. The mistake here was a basic and not collateral element.

(2) Changed circumstances: 

(a) At time property was bought and sold and only became uninhabitable after sale.  

(b) Whenever changed circumstances were latent, you can try to argue mutual mistake.

(3) Loss allocated to buyer in contract

(a) The "as is" clause meant that risk of unknown factors fell to buyer, and that parties had agreed to this allocation of risk.  

2. Changed Circumstances
a) !  NIPSCO v. Carbon County Coal (had long term contract to buy low-sulphur coal at floor but not ceiling on price and fixed qty, but then price of electricity (regulated by gov’t) lowered. 

(1) Allocation of risk
(a) Judge argues that fact that contract was fixed price with just a floor and no ceiling reflected P's bet that fuel prices would go up rather than down and guaranteed them a supply of low sulphur coal.  
(b) P had assumed risk of prices going lower in consideration for fied supply of low sulphur coal.

(c) Cannot use force majeur clause to nullify risk that was one buyer expressly assumed in contract - impracticality cannot be made as to even which one party voluntarily assumed.  

(d) Gov't orders were known and foreseeable risk that should have been factored into contract.

(2) No impossibility

(a) Gov't action doesn't prevent NIPSCO from taking coal, it just prevents them from passing on cost to customers, so impossibility defense cannot be used.

(3) Frustration

(a) P tries to argue that the orders of the utility frustrated the purpose and didn't allow them to pass on costs of coal to their customers, but it is not contract defense under law of IN.

VII. Damages

A. Overview

1. Default Damage Rule

a) Expectation interest is usually the starting point for courts to determine damages.  
b) Restitution or reliance are usually only used as substitutes if court thinks expectation damages would give P too little or if value is too speculative to be determined.

B. Restitution

1. Principles

a) Seeks to measure what value P has conferred on D.

b) Restitution is a substitution for expectation damages when they are difficult to determine.

c) Species of expectation Damages

(1) What the D got for breaching contract is good estimate of what P would have gotten had contract been fully performed.  

(a) P expectation = D restitution.  Classic cases are when D steals opportunity that P had wanted for themselves.

(b) When an employee stops working for a company and markets an idea they developed while working for employer. 

(c) Employee could try to prove that company would not have done anything with it, but courts generally presume that it would have been worth what it was worth, and D is under burden to prove that it would not have been.  

(2) Value that D got under breach "belongs" to P.  

(a) D is an effect an agent of P, and any profits you make are supposed to be "entrusted" to P.   

(b) D could only do what he did on the time of P, so he was acting as your agent in doing whatever, and therefore owes P whatever he made.  

(c) Breaching party was trafficking in time and opportunities that it could only have gotten from breach.

C. Reliance

1. Principles

a) Seeks to put P in as good of a position as he was before contract was made.

b) When to use reliance?

(1) Reliance interest often is considered where expectation interest cannot be determined - if the outcome is too speculative as to be known or determined to at least put the P in the position where D had done no harm.  

D. Expectation

1. General
a) When the contract is fully completed, expectation damages must be used - the contract must be used to determine damages.  One possible reason for this is that it would be harder to determine market value.

2. Proof
a) Legal liability

b) Damages

(1) Causation

(2) Damages are reasonable

(3) All reasonable Mitigation has been done

(4) Damages were foreseeable consequence of breach

3. Availability of damages:  §346.  
a) The injured party has a right to damages for any breach by a party against whom the contract is enforceable unless the claim for damages has been suspended or discharged. 
b) If the breach caused no loss or if the amount of the  loss is not proved under the rules stated in the chapter, a small sum fixed without regard to the amount of loss will be awarded as nominal damages.  
4. Measure of damages: § 347: 
a) Subject to limitations, injured party has a right to damages based on his expectation interest as measured by 
(1) (the loss in the value to him of the other’s performance)  + (incidental or consequential loss)  - (any cost or other loss avoided by not having to perform)
b) Real Estate Contracts (2nd Restatement):  

(1) the "difference between the contract price and the market price at the time of breach."  
c) Construction contracts(2nd Restatement):

(1) “the builder's net expected net profit on the entire contract plus the builder's unreimbursed expenses at the time of breach."
5. Mitigation Principle
a) Reasons to require mitigation

(1) Judicial efficiency: 
(a) Keeping cases out of the courts, if people can arrange reasonable substitute performance.  
(2) Economic justification

(a) Wanting parties to be as efficient and productive as possible.  
(3) Fairness:  
(a) May be valid reasons for breaching, and create incentive for non-breacher to reduce damages.  Trying to meet original expectations of contract - expected to work for a year.  
(b) There are still some obligations of the non-breacher to the breacher, and a notion of altruism - to fulfill those obligations.
b) UCC Substitute performance

(1) Non-breaching seller:  

(a) Finding a substitute buyer to purchase the goods in question.  

(2) Non-breaching buyer: 

(a) Buyer's "covering" her contract needs by contracting to purchase them from another seller.  

(3) If the non-breacher could have arranged for substitute performance but didn't, she is entitled only to that portion of damages that she could not have avoided by arranging for substitute performance.

(4) If substitute performance does not leave the non-breacher in as good a position as she would have been if the breacher hadn't breached, she is entitled to monetary damages to make up the shortfall in expectancy
(5) If someone can arrange for substitute performance, but does not arrange cover (taking reasonable steps to mitigate damages) then she is only entitled to damages that would have effected cover.  But in this case, you don't get consequential damages - expected profit, etc.
c) Employment contracts

(1) Wrongful termination then mitigation would take form of employee's trying to get another job - reselling services that they would have rendered under contract.
6. Lost volume seller

a) Requirements for lost volume seller

(1) Supply must exceed demand, but cannot be specialized market where few buyers.

(2) Seller needs to show at end of day that they would have made one more net sale but for the breach.  
(a) Easy problem to see with the opera example, since if opera would have sold out in any event, then they have lost nothing by buyer's breach.  This is easy b/c the "end of the day" is easy to calculate in opera, but with medical equipment, more difficult - is it the end of the accounting period, etc.

(3) Profit must be equal to profit they would have made on first sale.
b) Scope of lost volume argument:  

(1) Applies to sellers and renters of goods.  

(2) Is very limited in case of personal services - have to show that supply exceeds demand - that you could have and would have done both jobs in question if other side hadn't breached.  

(a) Contractors often succeed in this argument since they can often do two jobs at once and expand capacity by hiring more laborers.  

(b) Is tougher for individual workers - has to often be applied only to night jobs - two different shifts.  

(c) Have to show that you are legally permitted and physically able to do two jobs.

c) Use of theory:

(1) Burden of proof is difficult for sellers.

(2) Most sellers opt instead to protect interests by requiring deposit up front and stipulating in contract that all or portion will function as liquidated damages in case of breach.

d) Problems with lost volume seller theory:

(1) Possibility that original buyer, if they had accepted goods would have resold them on the open market to the same person that the non-breaching seller would have made the second sale.  

E. Damages Awarded

1. Specific Performance – §2-716
a) Specific performance only awarded where there is no adequate remedy at law using monetary damages.

b) Sales of goods where specific perf can be awarded:  

(1) Contracts for sale of land.  

(2) Personal property that was presumed to have some sort of unique value to the buyer.  Paintings, sculpture, radio stations and tv stations.  

c) Why is specific performance rare?

(1) There was division between courts of equity and courts of law.  Courts of equity were only allowed to operate in small band of cases to compel performance.  

(2) Difficult to supervise decree, specifically where it involves personal services.  Court services are fragile commodity and they cannot supervise and it will undermine their authority since they will not be able to perform.  Costs to administer are very high.

(3) Autonomy interests of breaching party - violation of rights, involuntary servitude issues, 13th amendment.  

(4) Benefits of specific perf may be low - if substitute goods can be obtained, then non-breaching party can simply arrange for substitute services.  Don't want to force unwilling D to provide it.  

(5) The dividing line between substitute performance and specific doesn't track too well.
2. Negative Injunction/No-compete clauses
a) Negative Injunctions

(1) For special and unique services, "negative injunctions" may be used to prevent employees from working for competitors.

b) Whether to enforce non-compete clauses:

(1) period of time - most will not enforce beyond 1 - 2 years.

(2) geographical reaches

c) Interpretation

(1) Courts will typically then just re-write contract ex-poste to say 2 years instead of 5 years. - this is what they meant by the "blue-pencil" approach to the contract.

(2) Some states adopted new approach for overreaching employers - if employer has stipulated that court thinks is unreasonable, then the court will throw the whole thing out and leave the employee free to do what they wish.
3. Punitive Damages
a) No tort of bad faith in contract 
(1) Except in insurance situations and no punitive damages awarded.

(2) You can bundle a tort with a contract claim, but only with classic tort behavior - fraud, duress, breach of fiduciary duty, etc.

(3) Allowing bad faith tort action makes damages cases very inconsistent and hard to rule on - deters people from entering into contracts since they will not know what they will be held liable for.

b) Limitations on bad faith breach

(1) Bad faith breach was limited to cases that were "open and shut" where they had no excuse for breaching, that they were simply stonewalling - "see you in court."   

(2) Why does this amount to tortious taunt instead of simply meeting them in court since if expectation damages make P whole, then why would option for "breach and pay damages" amount to knowingly harm interests of promisee?

c) Why would punitive damages be awarded?

(1) Promise to perform is sacrosanct - not adequately vindicated by monetary value of performance.  Some moral value to performance.  Punitive damages function as retribution.

(2) There are interests that are not protected by monetary damages.

(a) Difficult to calculate lost profits - in Seaman's case, they were actually driven out of business, and it would be difficult to determine lost contacts, business interests, contracts they violated, etc. Don't want to make it easy for D not to perform.

(b) Transaction costs to perform litigation are great - and these costs are not figured into expectation damages - another way that expectation damages are undercompensatory.

(c) Psychological costs to breach - society wide economic interests, and in providing stability to business transactions.

d) Tort of bad faith originally developed for insurance company cases: 

(1) That they should be held to a higher standard of conduct - they were almost like fiduciaries for their insured.

(2) Insurance companies have far more knowledge of contract - densely packed legalize.

(3) Insurance companies are providing a quasi-public function.

(4) Insureds are in economically vulnerable position compared to the insurance company.

e) Attorney’s fees

(1) Some courts will award attorney fees if they think the other side is bringing a frivolous lawsuit - to hit the losing side with sanctions in which they think there is no plausible legal basis for claim - bad faith.  

(2) Nothing precludes legislature from enacting laws to ensure that attorney fees and lost profit awards are included in expectation damages.

4. Diminution in Value
a) Diminution is not really a limitation on expectation, it is only more of a true measure of expectation damages, since value of performance would be overcompensation for P.   

b) Awarding specific performance would put non-breaching party in better position than they bargained to be in because the cost of performance far exceeds the value of performance to non-breaching party.

c) When parties might get market value of diminution rather than cost of performance:

(1) Which is more reliable measurement of expectation?

(2) Every basically agrees that damages to non-breacher can be measured by subjective value of performance to them whatever that turns out to be.

(3) We always assume that subjective value is equal to market value of performance – is essence objective value – because otherwise you could sell and get market value.  

(4) Most courts agree that we should assume subjective value of performance is at least equal to cost of performance, even when cost of performance is higher than market value of performance.  Normal starting assumption is that you get cost of performance because subjective value is at least equal to cost of performance.

(5) Some cases deal with very narrow band of cases where the court concludes that subjective value of performance (as measure by market value) is significantly lower than cost of performance.

d) How do you tell whether unjust enrichment will result?

(1) Have to have a situation where market value of performance is greater than intrinsic value  - market places much higher value on performance.

(2) Involve situations of defective performance rather than incomplete performance.  D has done a lot of work but done it wrong – in order to complete will have to do a lot of work to undo wrong (Jacob).  

(3) But in cases like Scheckmen, where portion of work has not been done at all, Ps tend to get full value of performance.
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5. Liquidated Damages – §2-718
a) Law has always limited liquidated damages provisions.

b) Requirements for liquidated damages provisions

(1) Provision must be reasonable forecast of actual harm

(a) Must approximate actual expectation damages in event of breach.  

(b) Usually only enforced to knock out highball amounts, but lowball or waiver of damages is not limited.  

(c) In practice, they are not merely a default regime, they are more of an unwaivable term.  

(2) Actual Damages must not be easy to assess

(a) Not a separate test – just an element in assessing – the harder it is for parties to estimate losses, the more deference courts should show to party’s attempts to deal with damages through provisions.  

(b) Even if provision is reasonable approximation, it won’t be enforced if actual damages were easy to assess

c) When to judge

(1) Reasonable forecast

(a) 2-718(1) and §356:  As long as actual damages amount approximates either of projections – anticipated (at contract time) or actual (at breach), will be enforced.    .  

(b) Some courts have read this as conjunctive obligation – must be reasonable both in actual and anticipated harm.

(2) Easy to Assess

(a) §356 – enforced only if hard to come up with actual damages ex poste. 
d) Duty to mitigate under liquidated damages:

(1) Nonbreacher generally has no duty to mitigate – damages provision is meant to cover all damages, including duty to mitigate.  

e) Reasons to allow enforcement of liquidated damages provisions

(1) Compensation:  

(a) Expectation damages often undercompensatory

(2) Market incentives

(a) Market seeks incentives for people not to seek exorbitant damage provisions, since other side, if it knows what it is doing will not allow high level of liquidated damages unless it is getting something in return  - it is somehow priced into contract.  

(b) So why not let parties contract freely for insurance for the contract.

(3) Efficiency

(a) Possession is 9/10 of the law – can be costly to enforce by going to court, so if there is already a clause, may just pay it.   

f) Reasons not to allow enforcement

(1) Lack of bargaining power & consideration for clause

(a) In consumer contracts, where there is disparate bargaining power and consumers may not understand what their doing – they haven’t really gotten consideration in return for the large liquidated damages clause.

(2) Penalty bond for breacher – that cost of damages clause is so high that it will bind them to the contract and force them not to breach.  

(a) Could just reflect the value they place on performance.  

(b) Or it could just bring up the same issues that specific performance does – do not force parties to perform (especially with personal service contracts).  

g) Liquidated Damages under UCC 

(1) UCC 2-718(2)(b) – deals with deposits – if parties have not provided for liquidated damages, nonbreaching seller automatically gets to keep buyer’s deposit up to lesser of $500 or 20% of purchase price.  

(2) If actual damages are lower than UCC provides, allows seller to keep deposit.  If actual damages exceed this, then you can sue for higher.  

6. Recovery for Breaching P
a) Classical Rules
(1) Breacher should not be able to recover

(2) Complete performance is a precondition to payment, so if you haven’t completed performance, you can’t sue for any amount owed.  Even if substantial performance, they could still not collect anything.

(3) Particular problem in labor contracts, due to wide use of indentured servitude contracts – employee could not collect anything until end of 7 years.  Employers could jump on any sort of thing to cry breach and avoid paying.

b) Mechanisms to allow breaching party to be able to sue:

(1) Substantial performance

(a) Treated as performance on contract. 

(b)  Required that breaching party not be willful.  

(c) Does not eliminate disjunction in results, but instead moves line of disjunction to create cliff between substantial performance and something less than it.

(2) Treat contract as series of divisible contracts

(a) As to that portion that has already been performed, treat it as separate contract that hasn’t been breached.  Treat rest of contract left as breach.  

(b) Effect of that is that party that breached can recover for what they have already performed.  

(c) Several and distinct items

(i) Provided for payment separately for each item

(ii) Any other evidence going to intent of parties to treat as divisible contract. 

(3) Quantum meruit or restitution.  

(a) Britton case – allowed worker (who had substantially performed until technical breach right before end of contract) to recover under quantum meruit.  

(b) Differences between #2 or #3:

(i) #2:  breacher’s recovery is measured by pro rata portion – any damages owed by incomplete performance.  

(ii) #3:  Recovery is capped by contract price, but can be relegated to measure lower than that if nonbreaching party can show that value received is less than contract price.  Could use this if value of goods have dropped during period of contract

c) Modern Rules

(1) Modern tendency is to allow damages for part performance under one of 3 theories.

(2) When you’re nonbreacher – get greater of expectation or restitution.  When you’re breacher, get lesser of expectation or restitution.

(3) Unintentional breach

(a) Most juris have ditched requirement that breacher be unintended breach.  

(b) NY and MA still standard by old requirement that breacher must not be willful in common law cases, b/c UCC it’s irrelevant.

d) UCC

(1) Breaching Sellers:
(a) §2-607(1):  Buyer must pay under contract price for any goods accepted.  

(2) Breaching buyers:

(a) Who wrongly refuse delivery of goods are allowed to recover prepayments in excess of actual damages that they owe on breach.  

(b) §2-718(2) – any thing in excess of liquidated damages, or 20% of value of total performance, or $500, which ever is smaller. 

(c) If buyer has prepaid, can get prepayment back, but has to be reduced by liquidated damages or lesser of 20% or $500.  If no liquidated damages, then has to be reduced by actual damages.
7. Limitations on Consequential Damages - §2-715(2)(a), §2-719,  and §351
a) Foreseeability

(1) Requirements

(a) Arising only from special circumstances as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the K.  

(b) Non-breacher has right to recover for damages which other side may have reason to know may eventuate from breach.

(2) Reasons to limit damages to foreseeability

(a) Could discourage people from contracting with each other .

(i) Overinclusive – catching cab to go to airport and want to get there on time b/c otherwise will miss plane for $100K deal.  

(a) If we read this as strict guarantee, then cabbie is on notice and if he gets you there too late he owes you $100K. But do we really think cabbie is taking on liability for that inconsequential loss – notice itself is not sufficient to shift risk.  

(b) Holmes – adds test that makes D explicitly assume risks if they had been presented to him.  You can test this by disproportionality of damages from contract price – if damages are much more than K, then it is likely D would not have explicitly assumed them in K.   Test has not found favor and has been rejected by UCC, but concerns of Holmes has been incorporated into some decisions.  

(ii) Underinclusive – situations in which although D may not have reason to know that particular consequential loss will occur, they nonetheless have some sort of foresight which will justify them being held accountable for it.  

(a) Depends on how you describe risk and statistical range of things that go wrong in business.  

(b) Repeat players in business don’t worry about liability on a transaction basis, but instead worries about liability on an aggregate basis based on statistics – spread across his customer base.   

(c) They factor in the aggregate statistical average to price it into contract.  In a world of statistical foresight, individual foresight is superfluous.  If you make FedEx liable for all losses, then it would be like a self-insurer for all its customers and it is arguable it has already factored this in to cost of contracts.  

(b) Intent - Risk in question was never priced into contract – was never part of the substantive deal of parties.

(i) May create proper incentives to share information – setting a default rule (Eisenberg principle).   

(ii) Efficiency argument – put liability on cheapest cost avoider.  Person with additional knowledge (real damages for late delivery) should be required to share that information with FedEx, otherwise it will be handled with same level of care as other packages. 

(iii)  If you, nonbreacher face possible losses that other side has no reason to know of then you will bear those losses unless you share them with FedEx.  

(iv) Practical effect of Hadley rule – where they’ve been silent, foreseeability rule kicks in.  

(v) But parties may also contract around it – parties can make sure that they won’t be liable for foreseeable damages by inserting waiver in liability.  

(3) UCC limitations on foreseeability

(a) §2-719(3):  Permits waivers, except with respect to personal injury, provided that waivers are not unconscionable.  

(b) §2-719(2): when circumstances provide remedy to fail of its essential purpose, parties may seek remedies provided under act.  You could contract the other way to explicitly contract for foreseeable damages in the contract. 
(c) §351(3) – avoiding disproportionate compensation. 

b) Certainty

(1) Ps can recover damages only if they can be proved with reasonable certainty, and burden is on P to prove it.  

(2) Reasonable certain doesn’t mean absolute certainty, but it means that there is enough evidence that reasonable people will believe damages can be fixed with fair amount of confidence.  

(3) Still difficult to prove when damages relate to new venture that doesn’t have proven track record. In this case, court will allow Ps to intro evidence about other similar ventures, or if they’ve been operating in similar ventures in past – can be used as evidence of potential losses.  

(4) Or court says that as long as P can prove that venture would have been profitable at all, juries will be able to determine damages.  Claims for damages to reputation and future business profits usually fail unless P can point to specific business opportunities that were under consideration at time of breach.

F. Case Law

1. Restitutionary Damages

a) United States v. Algernon Blair (crane construction on ship)

(1) Why quantum meruit?

(a) Only partially completed contract – given better of two options (expectation or meruit)

(b) It's unfair for Blair to get services without having to pay for them.  

(c) You could also make the case that Blair is giving up the option to get the rest of a below market contract.  

(d) If you have to decide who gets rewarded - breacher or non-breacher, then choose non-breacher.

(2) Measuring quantum meruit

(a) To measure quantum meruit, the market value of the services is used.  The market value will most likely be in favor of Coastal, since Coastal underbid for the work.  

(b) The market value is measured at the time and place the services were rendered.  To measure this, they may look at the next lowest bidder on the job.

(c) Quantum meruit will only be advantageous when actual costs exceed contracted price.  

(3) Disjunction between being 100% and having to get expectation on a losing contract and being less than 100% and being able to receive quantum meruit is large and creates incentives for non-breacher to try to get the breacher to breach.

2. Reliance Damages

a) Wartzman v. Hightower (pole-sitting company gets bad prospectus from lawyers)

(1) P did not have a duty to mitigate since it was not within their means, and Ds was in an equal opportunity to mitigate and did not do so.  

(2) Pre and post judgment interest

(a) Prejudgment interest, and pre-contract reliance expenses are generally not awarded - only expenses after contract was entered into.  
(b) Post-judgment interest is always awarded, but starts running as soon as judgment is entered by trial court.  If losing side appeals, and loses, then it will owe based on the original trial court judgment.

(3) Limitations

(a) Breaching party is only liable for risks that are foreseeable at the time he makes the contract.

(b) If it can be shown that full performance would have resulted in a net loss, the P cannot escape the consequences of a bad bargain by falling back on reliance interest. 
(c)  But when breach has prevented an anticipated gain and made proof of loss difficult to ascertain, injured party can claim reliance damages.  
(4) The burden was on D to show that venture was doomed to fail - that it was certain.

(5) Reliance sets a floor on expectation damages.

3. Expectation Damages

a) Hawkins v. McGee (hairy hand case)

(1) The only damages that can be said to come within the terms of a contract are those that the parties must have had in mind when the contract was made (expectancy damages).  Damages must be limited by parties’ expectations when contract was made.  
(2) The proper measure of damages in this case is the difference between the value of what was promised and the value of what was actually delivered, plus any incidental (foreseeable) damages resulting from the breach.  
(3) Since the extent of P's suffering does not measure this difference in value, the jury's verdict was excessive.

b) Laredo Hides v. H&H Meat Products (price on your hide goes up, hide producer sells to other)

(1) Breach: D's precipitous action was unjustified, that its refusal to deliver more hides was itself a breach by repudiation of the contract that relieved P of tendering performance during the remaining months of contract. 

(2) Damages: 

(a) 2-712(1):  Cover and buy other goods in substitution.  

(b) 2-712(2): No cover, assess difference between cost of cover and contract price along with incidentals.

(c) 2-712(3): Failure to cover does not bar from other remedies 

(3) Burden of proof on seller to demonstrate cover wasn’t at market price when buyer covers under 2-712.

4. Specific Performance

a) City Stores v. Ammerman (mall owner leases space to another)
(1) Contract point for leasing land meant that it fell within the traditional cases where specific performance was demanded.

(2) Why specific performance for City Stores?

(a) Had other leases to determine what specific performance would entail, so it would be easy to write the lease and enforce it since there were other examples of what had to be done.  

(b) Clause in contract is known as a most favored nation clause - at least as good as the other entities that they're dealing with.  

(c) Was difficult to determine monetary damages, since many variables - location, space, draw, future profits..

(d) P had relied on lease and had performed their part of the bargain.

(e) Court notes that construction contracts were one area in that court orders specific perf of personal services were traditionally done.  

(i) This was done since general contractor typically breaches, and laborer and subcontractors are the ones doing the work, so they don't have any personal animus towards you and no resistance to do the job.  

(ii) Quality of services is more apparent and more standardized that you can more easily measure performance.  

(f) D would also have a strong self-interest in doing well in construction, since 

(i) With shopping center, D would have interest since their profits depend on P's profits - they were going to share in profits - percentage of sales.  

(ii) Shopping centers do better the better each one of their tenants do - more likely to go to other stores as well.  

(iii) At the end of the lease, the land reverts to owner, so they have a reversionary interest in property - incentive not to put up shoddy building.

(iv) Substitute perf doesn't work for construction, since D owns the land and could be obstructionist in a number of ways to prevent access to the site.

(3) Why there wouldn’t be specific performance:

(a) Damage to innocent third party - Sears.

(b) Supervising the construction - large amount of stuff to supervise and ensure that it gets done.  Strongest historical presumption against spec perf is to not enforce personal services.

b) Northern Delaware v. E.W. Bliss ()
5. Negative Injunction/No-compete clauses

a) Lumley v. Wagner (opera singer contracted to sing for opera house)
(1) Services were unique and employee expressely or implied convenanted not to work for others during the term of employment.

(2) Court did not have means of compelling her to sing, but they can compel her not to sing.

(3) Act of restraining her from singing prevents any such amount of vindictive damages being given against and exercised them at rival theatre

(4) The court, in issuing the injunction, "disclaims doing indirectly what I cannot do directly."

b) Fullerton Lumber v. Torborg ()

(1) Contract was excessive - restrictive covenant was an unreasonable and illegal restraint of trade.

(2) WI had earlier decisions producing an unreasonable restraint was wholly void, whether clause was attached to sale of business or employee contract.  

(3) Court did recognize employer's need for protection in an activitiy largely dependent on customer contacts.

6. Punitive Damages

a) Freeman v. Mills (overrules bad faith denial of contract tort)
(1) Seaman's case established side tort of "bad faith denial of contract".  

(a) Acting in bad faith - refusal to pay claim, would in itself constitute a tort of bad faith negotiations. 
(2) Reasons why Freeman overruled Seaman’s
(a) Parties are free to negotiate in contract to provide provisions for damages in case of breach

(b) Equal bargaining power – should be part of the freedom to contract

(c) Need to have predictability about costs of contractual relationships

(d) Damages should be to compensate injured party rather than punish breaching party

(e) Implied covenant is a contract term, so compensation for its breach has almost always been limited to contract rather than tort remedies.

(f) Could possibly turn every breach into a tort violation

7. Duty to mitigate

a) Rockingham County v. Luten Bridge (buying the bridge built to nowhere)

(1) Duty to mitigate

(a) P was under duty to mitigate damages by stopping performance after notification.

(2) Potential to protect from breach

(a) P bridge company could have protected themselves from breach concerns by going into court and getting a declaratory judgment that they did not need to complete performance.

(3) Damages

(a) (Costs of part performance when notified of breach) + expected profit

b) Boehm v. ABC (Former director of ABC canned and given phony position)
(1) Standard for determining whether position is comparable:

(a) Substantial equivalence used in most jurisdictions.  

(b) CA requires that it not be different or inferior to prior job.  

(c) Courts have tended to take any material differences as sufficient justification for employee to refuse new job.  

(d) In the Parker/MacLaine case, majority took new movie to not only be inferior (musical v. western, different locations, political and social content different, as well as not allowing her to direct).

(e) Burden is on employer to show that job is substantially equivalent.

(2) No equivalent responsibility so not comparable.  

(3) Employee does not have duty to mitigate unless job is substantially equivalent.

(4) Why should mitigation differ for employment contracts?

(a) Career has different effect on reputation - values inherent in employment that are not fully captured in salary.

(b) Courts generally don't want to force people to do things - force their behavior.  Personal autonomy issues with your own time and services.  Even though what's at stake is money and not actual compulsion of work, the monetary consideration would indirectly compel people to perform.
8. Lost volume seller

a) Davis v. Diosonics:  (Seller sells piece of high end medical equipment to medical practice)  

(1) Buyer breaches, and seller resells to someone else at same price.  

(2) Seller sues buyer for lost profit amount to $200K - claiming lost volume seller status since they would have sold 2 pieces of $1 million equipment instead of 1.  

(3) If breaching buyer had known that they would have to pay the $200K, then rational buyer would have accepted delivery and then resold to same buyer as seller's second buyer.  

(4) Since it was a specialized market, high likelihood that buyer would have been same buyer.

b) Jetz Service Co. v. Salinas Properties (coin-op laundry cheated out of quarters by property owner)

(1) It is a lost volume seller case since Jetz had excess capacity - supply exceeds demand - more machines sitting around than there was capacity.

(2) Jetz establishes that they would have entered into second set of contracts with different buyer even if breaching buyer had breached.

(3) Would have made a profit on the second transaction.

(4) Damages Awarded:

(a) Expectation Damages: Expected profit on all 10 machines for 16 months, or you could calculate it on lost profits - profit on 2 minus profit on one that they got.

(b) Jetz doesn't have to apportion part of maintenance to this contract - don't get factored into costs subtracted from expectation damages.  The theory here is that fixed costs are fixed costs - they don't increase with volume of sales.
9. Diminution in Value

a) Jacob Young v. Kent (Breach was installation of wrong manufacturer of wrought iron pipe)

(1) P is the breacher, b/c  D refused to pay him – enough to get pipes replaced.    

(2) Argument against -  owner does not have intrinsic value of pipes greater than market value:

(a)  “All wrought iron pipe must be...of the grade known as standard pipe of Reading manufacture”.  Could also mean that Reading just sets standard of quality of pipe – other pipe has to be of equal quality.  

(b) But if it were “All wrought iron pipe must be...of the grade known as standard pipe, of Reading manufacture.”  The interpretation of the language of the K just shows that there is still some ambiguity about owner’s specific intent.  

(c) Owner could have been more specific and said that pipes had to all be Reading or else the contractor had to replace them.  

(d) Most courts would find that insistence upon exact performance constitutes bad faith.  

(e) Could also look at common usage to support that homeowners generally only specified Reading pipe for the purpose of specifying the grade rather than the exact manufacturer.  

(f) Owner never indicated that he was willing to pay $100K more for pipe – the cost of ripping out the walls and replacing the pipes.  

(g) For direct damages, generally don’t require notice to other side – but concern is that owner did not communicate his real attachment to Reading pipe.  
(3) Argument for cost of performance:

(a) Some reason why he attaches idiosyncratic value to pipes even when market does not – name, likes the company, some guarantee on the pipes, etc.   

b) American Standard v. Schechtman (D was supposed to remove all buildings and equipment and complete grading down to one foot below surface.  D only removes down to surface, but P still is able to sell land for $183K, which is only $3K below what they had hoped)

(1) Why no diminution in value?

(a) D has not performed substantially – it is not a case of defective performance, but is instead incomplete performance.

(b) Landowner is allowed to contract to get a monument to their own caprice or folly.

(c) Ps could simply have been wrong – thought that market value was much greater than cost of performance – either could have been misjudged value of performance or market value of property at time of contract. 

(d) If P’s only misjudged value of land rather than value of performance, then P is still entitled to value of performance, since that is what they contracted for – D received substantial consideration for it.  If P gets ½ in services, then they still want consideration that was in K – P still paid for cost of performance.  

(e) Even if cost of performance has skyrocketed, if P can still prove intrinsic value of performance, P could still win. 

(2) Arguments for D:

(a) Would Ps really have paid the extra $110K to only get $3K less in value since they resold it.  This demonstrates that there was no intrinsic value to them, since they were going to dispose of land and seems like the only thing they cared about was market value.  

(b) If parties misjudged value of performance (cost of leveling) then it would cut more for D and D could argue impracticality or mistake.   D could try to prove that P did not really value cost of performance and awarding them the damages would constitute unjust enrichment.
10. Foreseeability and certainty

a) Hadley v. Baxendale (mill shaft broke and courier delay meant lost profits)
(1) Only a breach if prompt delivery were guaranteed  - common carrier agreements were implicitly held to have prompt delivery.

(2) Special circumstances could have triggered by special entry to hasten delivery.

(3) Why are the mill’s losses not foreseeable since most anyone would know that loss of shaft would mean that mill wasn’t operating and that losses during that time would likely result?  

(a) Common carrier may assume that mill will be shut down anyway and that late delivery will not be but for cause of losses.  

11. Liquidated Damages 
a) Wasserman’s v. Township of Middletown (City leases land to store and then defaults on lease)

(1) It is really lost profits of operation of Jo-Ro’s that court focuses on.  

(2) Why no enforcement?

(a) Liquidated damages clause is based on gross receipts – 25% of gross receipts for one year (with gross receipts calculated based on average of previous 3 years).  = $290K.  

(b) Liquidated Damages are way higher than actual damages, since reported tax profit is very low - $300 - $3000 a year.  This may not necessarily have complete symmetry with actual profit, but court still thinks that liquidated damages provision are still much higher than actual ($3000 x 13) = $39K.  

(3) Why should they enforce it/

(a) Could be expensive for Jo-Ro to cover by getting another lease – those costs would be substantial.  

(b) Gross receipts is just much easier to calculate than profit.  

(4) Expectation damages:

(a) Jo-Ro’s

(i) If they can find another place, then would be calculated on rent differential over 13 years.

(ii) If they can’t find another place, it could be lost profits + consequential 
(b) Wasserman’s (not taken into account by court)

(i) $1450 a month premium on sublease + money put into construction
12. Recovery for Defaulting P

a) Lancellotti v. Thomas ()
