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EU History and Institutions

History

· Constitutional Treaty
· France and Netherlands failed to ratify it

· France - voted on things not really dealt with by Constitution, also a vote of no-confidence for Chirac

· proposed provisions

· would make European Council an institution ( Presidency more permanent than the 6 month rotation

· Commission – might do rotating terms – 27 or more seems like too many commissioners, so they might do one from each until 2014, and then start rotating

· would have a Minister for Foreign Affairs – appointed by the Council?

· qualified majority – would become double majority ( 55% of Member States, with 65% of the population – a blocking minority must include at least 4 countries

· Parliament – would increase to 750, small countries would be guaranteed 6, largest capped at 96

· retain one judge from each Member State, name of Court of First Instance would be changed to High Court, retain number of Advocates General (but could be increased)

· would have to sign WTO agreements

· supremacy of law of EC (within its competencies)

· Charter of Fundamental Rights incorporated

· Federalism v. Confederate model
· economic plane

· cultural plane – fear of losing sovereignty, a way of life, nationality
· UK – wants wider Europe ( least pro-federal ( non-interventionist State
· Germany – wants deeper Europe ( most pro-federal ( interventionist State
· foreign policy ( should there be a single European voice? ( lowest common denominator?
· could counter-balance the US
· democracy / accountability
· democratic deficit
· Comm’n not really accountable to Parliament or representative of majority political parties
· P not sole legislator (lacks power, can’t initiate legislation) ( better with codecision
· Constitutional Treaty wants more accountability ( send proposals to nat’l legislatures
· supranational law
· EC Treaty is like a Constitution – some provisions are tantamount to a Constitution (institutional structure), some human rights stuff, some stuff like legislation (Competition law stuff)

Institutions

· European Commission - commissioner from each member state – the heart of the bureaucracy
· initiates legislation – send it to Council and Parliament

· the Executive body – located in Brussels; enforces legislation, can bring claims and make decisions
· Commissioners are assigned portfolios (1 or 2 – departments / ministries - directorates) – 6 year terms
· Council of Ministers - made up of heads of state (or ministers of relevant departments)
· adopts legislation – can take legal action

· voting is very important – qualified majority v. unanimous (depending on type of legislation)

· weighted voting ( in Treaty, based loosely on population

· began as main legislative body (since become co-legislative body)

· European Council - heads of state convene 3-4 times a year, and initiate policy (the Treaties) – group to which the head of it rotates every 6 months (presently Germany)
· not a main institution within EC Treaty – no power to take any binding action – would become one if Constitutional Treaty adopted, with more permanent presidency
· European Parliament – the people’s representatives in EC
· as time moved on, there were elections (originally just members of parliament of Member State) – now they are directly elected, and they cannot be members of nat’l Parliaments, sit according to political party (not MS), probably an unwieldly number of people in Parliament

· now has power of co-decision (with the Council) – effectively has a type of veto power, but still can’t initiate legislation
· Court of Justice – most straightforward; one judge from each Member State; located in Luxembourg
· Court of First Instance – about 10 years old; at first only had a few competences, now has been given more
· at first very activist to make the Treaty work in a coherent way – make it more integrated, rather than just loose set of nations ( moving more towards unified federal entity rather than confederation

· there was criticism that it was too activist, so not so much anymore

· Court decides by unanimity – so judgment is usually not well written or ambiguous (all have to agree)

· Rapporteur – writes the opinion – then it gets translated from French to at least 13 languages

· preliminary rulings – Member State can certify a question – if it’s a question of Community law that they have to apply (and law is not clear) the highest national courts have to certify the question
· Advocate Generals – 8 of them – hear the cases, receive filings, write a learned opinion saying how the Court should decide – opinion not binding on anyone
Legislative Process
· consultation –– consult prior to adoption, P’s opinion not binding, but has to be done or provision can be invalidated
· cooperation - Art. 252 – P could propose amendments to draft legislation, Commission will also give its opinion on them, could be adopted or not (if so by unanimity) (presently for EMU stuff)
· codecision – Art. 251 – gives P a legislative veto in case conciliation negotiations w/ Council don’t work
· a text cannot become law unless it is approved in the same terms by both the C’l and P
· Art. 249 ex 189 – Regulations, directives
· regulation – general application, binding in its entirety and directly applicable in all MS

· directive – binding as to result to be achieved to those which it is addressed, leaves to MS choice of form and methods

· decision – binding in its entirety to those which it is addressed

· recommendations and opinions – no binding force
Legal Basis - where did EC Institutions get their competency to implement this legislation?
· MS care a lot about the legal basis ( if its QMV v. unanimity voting (particularly if they disagree with the measure)
· Comm’n might care because if cooperation or codecision, it’s QMV w/ agreement and unanimity if C’l disagrees with Comm’n
· Titanium Dioxide (Commission v. Council) – p. 87 – Council enacted a directive a directive harmonizing rules on the reduction of pollution caused by titanium dioxide waste by unanimity – used Art. 175 (ex 130s) (required unanimity and consultation)
· Comm’n and P thought should have used Art. 95 (ex 100a) (cooperation and qmv) ( arguing that it contributed to env’l protection, but it was mainly concerned w/ improving competitive conditions in tit.dio. industry and so was an internal market measure
· when two bases applicable, but they have different voting requirements, cannot revert to dual legal bases and must pick the one that it’s really under
· Art. 95 says that they should take into account high level of env’l protection in harmonization measures, and it was really about harmonization in production conditions for which otherwise there would be distortion
· Waste directive (Comm’n v. Council) – Comm’n cited Art. ex 100a, but C’l relied on 130s
· this one only incidentally affected harmonization of market conditions
· center of gravity test – which one is it trying to do more? only incidental effects?
· UK v. C’l (Working Time Directive) – p. 92 – C’l adopted on basis of Art. 137 (ex 118a) (QMV and coop.)( lays down minimum standards of working time, allows states to establish and apply more protective standards
· legal basis – either 118a or 94 (formerly 100 and 100a – U voting), or maybe the ‘elastic clause’ (308 – like necessary and proper clause if unanimous Council action), 95 (QM voting)
· UK argued it should have been done under Art. 94 (ex 100) on harmonization or Art. 308 (ex 235) on implied powers (both entailing unanimity); and that the principle aim was to combat unemployment, rather than health and safety of workers
· Art. 137 should be interpreted broadly as to what is health and safety of workers (and working env.)
· difference between the 2 is not about specificity of measures, it’s about the principal aim pursued
· where principle aim of measure (based on recitals) is the protection or health and safety of workers, Art. 137 must be used, even if such measure has ancillary effects on the establishment and functioning of internal market
· because principle aim of measure was h&s of workers, Arts. 94 & 95 would have been improper
· even though it entails social policy, it can still be based on Art. 137 so long as it contributes to encouraging improvements as regards h&s or workers
· Sunday as day of rest measure severable
· Art. 308 may be used as legal basis only where no other Treaty provision confers on the Community institutions the necessary power to adopt it
· subsidiarity – UK says it should be in competence of MS because it was about unemployment
· once Council has found that it is necessary to improve the existing protections to workers and the desire for harmonization, achievement of objective presupposes Community action  ( huge discretion to the institutions
· proportionality - look to the objective to see if the legislation is proportional to that objective
Principle of Subsidiarity – Art. 5 - areas of not exclusive competence, EC shall take action only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the MS and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community
· community better legislator when:

· prevent race to the bottom ( particularly economically (e.g. child labor) in a common market (some goods may be cheaper)

· externalities – pollution (inefficient not to have law at a higher level)

· try to have certain shared values
· get rid of barriers to trade (labeling differences, etc.)

· “distortions to trade” – no externality, but still unfairly low standards – it’s a fairness in competition principle ( leveling of playing field

· European C’l announced guidelines and a “Subsidiarity Protocol” attached to TEU ( Comm’n must include subsidiarity impact statement to C’l w/ any proposed legislation
· objectives can’t be sufficiently achieved by MS action in framework of their constitutional system and can therefore be better achieved by Community action
· issues has transnational aspects

· actions by MS alone or lack of Community action would conflict with requirements of Treaty
· action at Community level would produce clear benefits because of its scale or effects
· Draft Constitution would provide a mechanism for feedback from Member States’ Parliaments re subsidiarity, so that the political question is viewed before entry into force of measure
· Germany v. P & C’l (Deposit Guarantee Schemes) – p. 123 – required MS to set up deposit guarantee systems and ensure that all credit institutions on their territory participate in it – C’l adopted under Art. 47 over Germany’s opposition
· Germany said that there had to be an adequate statement including one re subsidiarity
· preamble – if branch established in other MS and deposits became unavailable ( must be harmonization of minimum level of protection
· so they did state why community action was better
· Queen v. Sec’y of State for Health ex parte British Am. Tobacco – Supp. p. 57 – directive on manufacture, sale and presentation of tobacco products
· proportionality – EC gets wide discretion in fields entailing political, economic and social choices and complex assessments, so only manifestly inappropriate measures will run afoul of proportionality
· subsidiarity – applies to Art. 95 inasmuch as it doesn’t give exclusive competence to regulate economic activity on internal market, but only a certain competence for purpose of improving the conditions for its establishment and functioning, by eliminating barriers to free movement or by removing distortions to competition
· first considered whether objective could be better achieved at Community level
· object to eliminate barriers, so can’t be better done at MS level
· Van den Bergh Foods v. Comm’n – Supp. p. 59 – exclusive dealing contract – ice cream freezers displaying ony that brand – action in nat’l court, but Comm’n decided that it violated dominant position
· even if there is an action in a nat’l court, the Comm’n  may still adopt a decision at any time ( mentioned that there could be similar situations in other MS too
Judicial Review – Art. 230
· can be annulled when there’s lack of competence

· omission of essential procedural safeguard (think due process)

· infringement of Treaty or Rule of Law (proportionality)

· misuse of powers
· German v. P & C’l (Tobacco Advertising) – p. 156 – sought to annul directive re harmonization of laws re advertising and sponsorship of tobacco products
· Art. 152(4) (ex 129) on public health specifically excluded harmonization of MS laws designed to protect and improve human health, and the laws to be harmonized had that objective
· but, doesn’t mean that measures can’t have an impact on human health (see Art. 152(1) – health should be a component of other policies) provided other articles are not used as a legal basis in order to circumvent the express exclusion
· measure adopted on basis of Art. 95 must genuinely have as its object the improvement of conditions for establishment and functioning of CM – mere finding of disparities and abstract risks of obstacles to free movement not enough – emergence of obstacles / distortions must be likely or appreciable and measure must be designed to prevent them
· if those conditions fulfilled, then fact that public health was a decisive factor can’t be used to invalidate that legal basis (Art. 95 requires that in process of harmonization, high level of human health protection should be ensured)
· but outright prohibition of tobacco advertising is not proportional
Proportionality

· Internationale Handelgesellschaft – p. 171 – grant of export licenses contingent on payment of a deposit, which was forfeited if export not made – German exporter argued that it violated principle of proportionality under German law
· validity of Community law within MS cannot be affected by allegations that it runs counter to national constitutional law

· respect for fundamental rights forms an integral part of the general principles of law protected by ECJ
· these general principles / rights of a fundamental nature are inspired by constitutional traditions common to MS
· must be determined whether system of deposits might be contested as imposing a burden that is excessive for trade, to the extent of violating fundamental human rights ( proportionality is a fundamental right that Community law protects
· UK v. C’l (Working Time Directive) – p. 175
· proportionality – whether the means which it employs are suitable for the purpose of achieving the desired objective and whether they do not go beyond what is necessary to achieve it
· C’l must be allowed wide discretion in area that involves social policy choices and complex assessments
· whether it has been vitiated by manifest error or misuse of powers, or if institution has manifestly exceeded the limit of its discretion
· here no manifest error ( were reasonable, allowed certain derogations, transitional period
Human Rights

· Stauder v. City of Ulm, Sozialamt – p. 205 - surplus butter for welfare rec., MS required different levels of ID
· ECJ sidesteps the issue, but plants a seed for human rights in EU law
· when different interpretations, the most liberal one must prevail, provided that it is sufficient to achieve the objectives pursued
· so the provision does not require, though it doesn’t prohibit, ID of beneficiaries
· 1st judgment to state that fundamental human rights enshrined in the general principles of Comm. law
· influence of fundamental rights on statutory interpretation
· Nold v. Comm’n – p. 206 - time of scarcity of coal ( German national coal producer announced it would sell only to wholesalers who would enter into 2-yr. supplies contract ( claimed that its economic rights were deprived under German human rights law
· draw inspiration from constitutional traditions common to MS, also looks to international treaties for protection of human rights on which MS have collaborated or are signatories
· rights asserted by Nold not absolute ( the rights must be viewed in the light of the social function of the property and activities (so these rights are subject to limits in accordance with public interest), so long as substance of these rights is left untouched
· Hauer – p. 209 - wouldn’t allow growing of grapes – right to property
· reference points are the ECHR and constitutional laws of the Member States

· property rights are subject to regulation, but regulation cannot take away the essence / substance of the property rights

· Maastricht ( required EU to respect fundamental rights as guaranteed by the EHRC (Article 6)

· Art. 7 –first time that there’s any law (soft law) re MS internally violating fundamental rights – other state can take some action against that MS ( can go so far as suspending voting rights in the C’l

· Nice ( if something short of serious and persistent breach, but near risk of serious and persistent breach ( they can start taking action (Austria – radical right gov’t (anti-immigration) ( received cold shoulder from the rest of Europe (bilaterally))
· Connolly v. Comm’n – p. 212 – top official of EMF - took a leave of absence and wrote a book (nasty things about lots of people, said it was a fraud to get to political union) – didn’t ask permission to publish the book, just published it ( was dismissed
· was fundamental right to free speech violated?
· freedom of expression is subject to limits listed in Art. 10(2) of ECHR ( including protection of confidential information (received in confidence) and for the reputation or rights of others, though limitations must be strictly interpreted (see p. 213 for ECHR interpretation of requirements to limit free expression)
· there are regulations setting out duties and responsibilities of European public service
· dignity of institutions at stake, so it was a reasonable measure to the objective pursued – also relevant and sufficient justifications for the interference
· ECHR – EC institutions can’t be called directly before ECt.HR, though MS can be, and ECt.HR has ruled on Community law (because it was Art. that could not be judicially reviewed by ECJ – primary law – part of treaty)
· MS may be able to invoke fundamental right to restrict free movement, but measure must be proportionate to objective pursued (freedom of press in Austria, restrictions on prizes in magazines ( total ban not proportional, because they could have said that Austrian citizens not eligible)
· 2000 – Charter of Fundamental Rights ( judicially unenforceable, would be incorporated in Const. Treaty
Direct Effect

· direct effect = law of EU (often the Treaty provision) is directly effective within Member States, so people with rights can sue Member States to protect their rights

· usually it must be intended to have direct effect

· must be sufficiently clear – in that it doesn’t require any sort of state implementation of how and in what manner

· vertically means that beneficiary can sue Member State

· horizontally means that obligation is of a private party (or state in not sovereign capacity)

· directives – some of them are very clear ( can have direct effect (but not horizontal direct effect) – State can’t rely on its failure to implement the directive, so there can be vertical direct effect

· van Gend en Loos – p. 239 – customs duties, under reclassification in Dutch law, tariff for ureaformaldehyde was increased ( can an individual invoke Art. 12 before a nat’l ct. or tribunal?
· Article 226 says the Commission can find violation ( if no compliance, the Commission can file suit

· Article 227 says a Member State can bring suit

· it doesn’t say anywhere that the injured party brings suit

· Comm. constitutes a new legal order ( MS have limited their sovereign rights, and subjects are not only MS but individuals as well
· EC law not only imposes obligations on individuals but also confers rights upon them ( rights arise when they are expressly granted or by reason of obligations imposed on MS, institutions or individuals in a clearly defined way
· clear and conditional prohibition not qualified by any reservation which would make its implementation conditional upon a positive legislative measure of nat’l law
· ex Art. 12 produces direct effects and creates individual rights which nat’l courts must protect
· it is for the nat’l court to determine if the facts lead to conclusion that the duty was raised
· direct effect if clear and unconditional or if instead there is no legislative intervention required
· Costa v. ENEL – p. 243 – challenged nationalization of electricity industry into ENEL
· requirement of notifying Comm’n of nationalization binds them as states but does not confer individual rights
· requirement to adjust state monopolies and ensure no discrimination in conditions under which goods procured and marketed, as well as prohibition from new measures contrary to that
· dual obligation, one passive one active ( absolute prohibition, not accompanied by any reservation which might make implementation necessary ( can produce direct effects
· Van Duyn v. Home Office – p. 246 - Church of Scientology – socially harmful according to UK ( so foreign nationals couldn’t come in to work / study at the UK’s church headquarters
· Art. 48 – freedom of movement of workers ( para. 3 has exception for public policy, public security, or publich health
· the fact that there’s an exception doesn’t mean that it can’t be directly effective ( limitations subject to judicial review
· impose a precise obligation which does not require the adoption of any further measure and which leaves them, in relation to its implementation, no discretionary power
· Defrenne v. Societe Anonyme Belge de Navigation Aerienne Sabena – p. 248 – Art. 141 (ex 119) – flight attendant of Sabena required to cease employment because of age
· equal pay for equal work – requires that MS “ensure and subsequently maintain” this principle ( sounds like it needs implementation (positive)
· prevent race to the bottom or unfair competition, and ensure social progress
· forms part of foundations of the Community
· distinguishes between direct and overt discrimination from indirect and disguised discrimination
· horizontal direct effect - even though wording is directed at MS, the prohibition on discrimination applies not only to action of public authorities, but also extends to all agreements which are intended to regulate paid labour collectively, as well as to contracts between individuals
· few other provisions give rise to HDE ( competition law (81 & 82), nationality discrimination (39)
· but, should not be given direct effect in support of claims for periods of work prior to date of judgment (except for claims already filed) – no retroactivity of direct effect
Vertical Direct Effect (VDE) of Directives and Decisions

· they’re by their nature addressed to the MS, and MS is supposed to implement it and enact legislation
· Van Duyn v. Home Office – p. 253 - directive 64/221 – the public policy qualification for free movement of workers must be used only for an individual person (not general) – that person must be a threat to public security
· would be to binding effect of directives to exclude possibility that obligation imposed may be invoked by those concerned
· useful effect of imposing obligation by directive would be weakened if individuals can’t rely on them
· lays down an obligation not subject to an exception or condition and which, by its nature, does not require the intervention of any act on part of either the institutions or of MS
· MS are obliged, in implementing a clause which derogates from one of the fundamental principles in favour of individuals, not to take into account factors extraneuous of personal conduct
· legal certainty for the persons concerned requires that they be able to rely on this obligation even though it has been laid down in a legislative act which has no automatic effect in its entirety
· Becker – wherever provisions of a directive appear to be unconditional and sufficiently precise, those provisions may, in the absence of implementing measures within the prescribed period, be relied upon
· Pubblico Ministero v. Ratti – p. 256 – two directives, one implementation deadline had passed, the other hadn’t
· Ratti started using the less stringent labeling specifications in the directive, even though not in Italian law yet
· MS not implementing measures required in the prescribed periods may not rely, as against individuals, on its own failure to perform the obligations – estoppel – even if penal sanctions
· if in action against that individual person who has complied w/ directive requests that nat’l provision not apply, MS must uphold that request if the obligation in question is unconditional and sufficiently precise
· prior to implementation deadline, an individual may not plead “legitimate expectation” ( only directly effective if unconditional and sufficiently precise after the implementation deadline has passed
· Wallonie – as of time directive adopted, and throughout transposition period, MS are precluded from adopting any nat’l measures contrary to that directive – does is seriously compromise the achievement of the intended result
Horizontal Direct Effect (HDE)

· Marshall v. Southampton and South-west Hampshire Area Health Authority – p. 260 – Marshal dismissed solely because she had passed retirement age of 60, which was lower than men’s retirement age
· directive may not of itself impose obligations on an individual – no horizontal direct effect
· individuals must be able to rely on the law that is enforcement in their states – you may not know of the EC obligation if the MS has never implemented it
· individual may rely on directive as against an MS regardless of the capacity in which MS is acting, whether employer or public authority ( in order to prevent the state from taking advantage of its own failure to comply
Supremacy

· Costa v. ENEL – p. 269 - Cassazione said you can’t do that (admissibility of referred questions) – it’s an Italian law – only they can invalidate Italian legislation
· EC Treaty Art. 10 – general obligation of loyalty to EC law
· MS have limited their sovereign rights ( created a body of law that binds their nationals and themselves
· if we allow EC law to be subject to unilateral nat’l variations, it will jeopardize attainment of objectives of EC Treaty – very prudential argument
· Treaty states explicitly when MS can act unilaterally; [there was] authorization procedure for derogation
· regulations are binding, so can’t be subject to unilateral nullification ex post
· ECJ said that EC law is supreme – so if law of Italian nationalization is invalid under the Treaty, it must be invalid as far as Italy is concerned
· Internationale Handelsgesellschaft – EC law supreme even over nat’l Constitutional provisions
· Simmenthal - calling a border charge a health inspection, ECJ had ruled on it, Italian court ordered the Ministry to refund with interests – Ministero said it had to go to Cassazione first
· all national courts must apply EC law ( must set aside any provision of national law which may conflict with EC law
· Queen v. Sec’y of State for Transport ex Parte Factortame (Factortame I) – p. 274 - matter of procedure when the lower court in GB was called upon to enjoin a law of Parliament (totally unheard of in the UK)
· fishing quotas – each country was entitled to a quota; lots of Spanish fishermen who owned British companies, and the UK law discriminated against them
· even lower courts must also be able to grant interim relief, and must set aside procedural rules of nat’l law if interim relief would be granted and nat’l rules don’t allow that
· Firma Foto-Frost v. Hauptzollamt Lubeck-Ost – p. 276
· if validity of EC law challenged in nat’l court, nat’l court may uphold it if grounds for invalidity unfounded
· power to declare EC law invalid must be reserved for ECJ – nat’l courts may not do it
Reception of Community Law in Member States

· every country has a law re reception of EU law into its own law, they each have different rules re reception of Treaty law in general
· How does EC law relate to national law (in particular with regards to nat’l Const’l law) – what are the options? maybe you don’t have to cave in to ECJ… who should decide what and who should be supreme?

· could say that if there’s no equivalent protection under EC law ( national Constitutional provision trumps

· uniformity issues

· it might force the EC to come up with those rights

· nation says that EC is going to undermine Constitutional rights in some way ( going to apply them

· ECJ begins developing Const’l principles – look at MS Consts. (harmonizing at a high level), look at ECHR
· nat’l Ps can start getting early notification of legislation and get a say in it ( problem would be expected less

Germany – Basic Law Art. 24 ( may by legislation transfer sovereign powers to intergovernmental institutions
· Solange I – p. 298
· Internationale Handelgesellschaft – asked German Constitutional Court to say that their rights had been violated – was it a taking under German Basic Law?
· interpreting the German Constitution is the job of the German Constitutional Court

· it said that so long as there are no provisions re fundamental rights in EC law, and until there are those established under democratic regime, German fundamental rights would still prevail

· basically says that nat’l court can’t invalidate EC law, but if contrary to fundamental rights in German Constitution that law will not be valid in Germany as long as there is no settled catalogue of rights equal to Germany’s

· Solange II – p. 301 - Wünsche mushroom case – 1987 - importing stuff from Taiwan – there was a quota established when mushrooms were in oversupply, but now they’re scarce (in Germany there’s lots of freedom of economy under their Basic Law)
· direct election of members of Parliament – joint declaration of institutions of EC re fundamental rights, some changes in powers of Parliament ( case law favoring human rights, ECHR
· they say they will not exercise jurisdiction anymore to rule on whether EC provisions are unconstitutional under the German Basic Law, so long as they generally ensure an effective protection of fundamental rights as against the sovereign powers of the Communities which is to be regarded as substantially similar to the protection required by [our] Const.
· Federalism in Germany

· Länder complain when stuff is given up to EC that is traditionally within their jurisdictions

· new Constitutional provision (Article 23 – Europa-Artikel) re Bundesrat being consulted when anything is in Länder’s competence

· Brunner (Maastricht) – p. 308 - Article 38 of German Basic Right – individually assertable right to elect Bundestag, and through this there’s the principle that all state power emanates from the people ( Brunner’s general claim (principles - next implicit step is political union ( and that by its very essence the people are losing their right to democratic participation)
· sees EU as a Comm. of States ( hasn’t submerged all of the states (still independent with own legislatures)

· EU can’t expand its powers, if it tries to it has to go back and be approved by the national legislatures (and as such people would have to approve it)

· legislature has agreed to send the competencies of Europe already ( and they were limited and clearly defined
· German institutions have a duty to – there must be constant interaction with the people ( nat’ parliaments should be involved when legislation proposed

· loose network of cooperation idea

· TEU has clearly defined what has been transferred to the center ( German court will watch what it does, if it goes beyond the bounds of what has been transferred, it will be ultra vires and it won’t be binding in Germany
· Bananas Ruling – p. 321
· GATT incapable within Community law system of legally binding the Community institutions or having direct effect in MS courts
· fundamental rights protected by ECJ need not be identical to the fundamental rights protected by Basic Law
· const’l complaints and references are inadmissible if their grounds do not state that European evolution of law has resulted in a decline below the required standard of human rights ( they must state in detail that the protection of fund’l rights required unconditionally in the respective case not generally ensured
· tried to argue that Brunner must have been cutting back on Solange II 

· Brunner simply saying that if something goes beyond the bound of what was transferred to EU, then it won’t be binding law in Germany, but something that is within the scope of EU will not be reviewed by the German Constitutional Court (under Solange II)
Ireland

· Grogan – p. 333 - Ireland prohibits abortion, and prohibited travel to get an abortion; some students handing out brochures as to where to get an abortion in the UK, a pro-life group filed a claim that it was violation of Ireland Constitution; defensive claim was the right of services ( right to offer services (advertise) across the border
· said that when talking about a Constitutional right, the only thing that could counterbalance it is another Constitutional right
· Irish court clearly thinks the right to travel / services is not a counterbalance
· Ireland eventually amends the Constitution so there is a right to travel (for an abortion)

· EU found that these students had no standing to assert the right to travel for services ( it was someone else’s services (kind of sidesteps the issue ( there was no direct clash) 
· Advocate General’s opinion ( some cases in which the Constitutional principle might be based on some strong public policy, and that when that’s the case there should be an exception to the supremacy clause

National Remedies - various EC provisions must be enforced in the national courts (especially those that are directly effective ( a part of national law)
· Rewe-Zentralfinanz – p. 387 - statute of limitations had run under German law
· nat’l courts are to ensure the legal protection that citizens derive from the direct effect of provisions,
· in absence of Community rules, MS must designate the courts which will have jurisdiction and determine procedural rules to be applied (though institutions have a right to harmonize the rules if likely to harm or distort the functioning of CM)
· whenever a nat’l court is enforcing EC law, and using its own procedural system – nat’l rules must be as favorable when applying EC law as when applying nat’l law
· unless the rules make it virtually impossible or excessively difficult to enforce the EC law
· based on principle of cooperation and loyalty of Art. 10
· will different procedural rules lead to forum-shopping?
· Van Colson & Kamman – p. 390 – two female social workers wanted to work in an all-male prison ( they hired less qualified males instead - Equal treatment directive violation
· Code amendment implementing directive limited damages in employment discrimination cases to losses resulting from the victim’s reliance on there being no discrimination in hiring ( so could reward only the job application fee (7.20 DM)
· while sanctions are up to MS, and while hiring the victim of employment discrimination not necessary, MS are required to adopt measures which are sufficiently effective to achieve the objective of the directive and to ensure that those measures may in fact be relied on before nat’l courts
· if sanction is compensation, in order to ensure that it guarantees real and effective protection and has deterrent effect, it must be adequate in relation to the damage sustained (if limited to nominal amount, that’s not enough)
· left to nat’l court to see if nat’l legislation can be construed to meet MS obligations under EC measure
· Marshall II – p. 393 - Equal Treatment directive violation – women required to retire at age 60, men at 65
· rights under Article 5 are directly effective (and MS as employer), so remedy must be adequate under Art. 6
· look at objective of EC provision ( real equality of opportunity (which would be reinstatement or granting financial compensation for loss and damage sustained)
· compensation must be adequate, it must enable the loss actually sustained as a result [of breach] to be made good in full in accordance w/ applicable nat’l rules
· UK remedies not sufficiently adequate – a ceiling for damages limits amount of damages a priori to amount not necessarily actually sustained, no interest is the same (she will actually suffer losses because of that)
· fact that MS may choose among several possible means of achieving objectives doesn’t mean that individuals can’t enforce rights whose content can be determined sufficiently precisely
· Van Schijndel & van Veen – p. 395 – physiotherapists applied for exemption from compulsory membership in Pension Fund, exemption was applicable if employer made pension arrangements applicable to all members of profession that company employed
· nat’l courts have an obligation to invoke Treaty articles of their own motion if domestic law permits them to do so under those circumstances
· not required to raise issues concerning breach of EC law of their own motion where such examination would oblige them to abandon the passive role assigned to them (which was a nat’l rule) (which is reasonably justifiable by principles such as the requirement of legal certainty or the proper conduct of procedure)
· Eco Swiss China Time v. Benetton Int’l – p. 398
· a nat’l ct. to which application is made t for an annulment of an arbitration award must grant the application if it considers the award to be contrary to Art. 81, where its domestic rules of procedure require it to grant and application for annulment founded on failure to observe nat’l rules of public policy
· domestic rules which restrict possibility for annulment because it has become res judicata are justified by basic principles of the nat’l judicial system (so no application post 3-month expiry period ok)
· it did not render excessively difficult or virtually impossible the exercise of rights
· Factortame I – p. 401 (refers back to p. 274) - tradition that lower courts in UK could not disallow a rule of Parliament
· UK courts must disapply their rules of procedure if those rules make it impossible to enforce EU law
· even though the first part of Rewe-Zentralfinanz met (rule applied to both nat’l and EC law)

· where an MS grants state aid without notifying the Comm’n in advance, as required by Art. 88(3), it may not invoke the legitimate expectations of the recipient as an excuse for not complying with a Comm’n order to recover aid (State Aid to BUG-Alutechnik)
· Garden Cottage Foods v. Milk Marketing Board – p. 404 - Milk Marketing Board refused to supply bulk butter
· MMB abused a dominant position ( violation of Art. 82

· thought that this breach would give rise to a cause of action for damages in English law for breach of a statutory duty ( private law matter, not public law (so MMB was treated as private party)
· Bourgoin - Lord Parker - sufficiently flagrant violation (free movement of goods) – whether MS legislature or governmental institution or Community Institution, shouldn’t be held liable for damages ( chilling effect
· Francovich – p. 407 – 2 workers unable to collect salary owed them by bankrupt employers ( sought recovery from Italian gov’t for its failure to implement directive re setting up system of salary protection
· unimplemented directive could not fairly be read to have direct effect in the sense of giving Πs a salary claim directly against Italy
· principle whereby MS must be liable for loss and damage caused to individuals as a result of breaches of EC law for which MS can be held responsible is inherent in system of Treaty
· Art. 10 ( obligation to nullify unlawful consequences of a breach
· applies only when law is not directly effective
· three conditions under which MS can be liable for failure to carry out its duties under directive
· result prescribed by directive should entail the grant of rights to individuals (ECJ determination)
· should be possible to identify the content of those rights on the basis of provisions of directive (ECJ determination)
· existence of a causal link between the breach of MS obligation and the loss and damage actually suffered by the injured parties (nat’l ct determination)
· De Pecheur & Factortame III – p. 411 - consolidation of German Beer case and Factortame case
· after Francovich, first line of argument for MS is that this is directly effective ( rights would be protected, system that could be relied on ( sue under implementing law
· a fortiori ( already directly effective, why shouldn’t injured person be able to sue MS?
· applies only when law is directly effective – right to reparation is a necessary corollary of the direct effect of the EC provision whose breach caused to damage sustained
· conditions under which MS may incur liability for acts and omissions of nat’l legislature contrary to EC law
· nat’l legislatures do not always have wide discretion when they act in a field governed by EC law – they may be obligated to achieve a particular result or objective (or to refrain from doing something)
· in cases where nat’l legislatures have wide discretion ( can be held liable in same situations as when Comm. institutions can be held liable

· rule of law infringed must be intended to confer rights on individuals (both satisfied)
· breach must be sufficiently serious 
· whether the MS or Comm. institution concerned manifestly and gravely disregarded the limits of its discretion
· clarity and precision of the rule breached
· measure of discretion left by that rule to nat’l or Community authorities

· whether infringement and damaged caused was intentional or involuntary
· whether error of law was excusable or inexcusable
· fact that position taken by Community institution may nave contributed towards the omission
· adoption of retention of nat’l measures or practices contrary to EC law
· will clearly be sufficiently serious if persisted despite a judgment finding infringement to be established, or preliminary ruling or settled case-law
· there must be a direct causal link between the breach of the obligation resting on MS and the damage sustained by the injured parties

· reparation for loss or damage must be commensurate with the loss or damage sustained so as to ensure the effective protection for their rights
· may inquire as to reasonable diligence to avoid or mitigate loss or damage and whether he availed himself of all the legal remedies available

· for the domestic legal system to set criteria for determining the extent of reparation ( criteria must not be less favorable than those applied to similar claims under domestic law, and must not be such as in practice to make it impossible or excessively difficult to obtain reparation
Free Movement of Goods

Quantitative Restrictions

· Article 28 – p. 477 – prohibits quantitative restrictions on imports and all measures having equivalent effect (has direct effect)
· Article 29 - prohibits quantitative restrictions on exports and all measures having equivalent effect
· Directive 70/50 – Commission directive, instead of Council
· Commission thought that it was more for measures that were not equally applicable to imports and domestic products (“distinctly applicable”)
· also if marketing regulations apply equally, there can be some things that create barriers ( e.g. labeling on food products – shape, size, weight, composition, presentation, identification

· Dassonville – p. 478 - Belgian law required certificate of origin from the actual country of origin for certain types of hard liquor (limited by Keck and Cassis de Dijon)
· “all trade rules enacted by member states which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered as measures having an effect equivalent to quantitative restrictions”
· in this particular case it means that the law is too far reaching by requiring certificates from country of origin ( it can require certificates of authenticity, but not necessarily from the country of origin
· different from directive 70/50 ( it’s all measures, not just “distinctly applicable” ones
· Comm’n v. Germany (Pharmaceutical Representatives)- p. 479 - German law that you couldn’t place medicinal preparations on the market unless you had some sort of agent in Germany
· Germany says all the pharmaceuticals have agents anyways ( but the Court doesn’t like that argument

· affirms Dassonville – emphasizes the extra costs, and says it’s a direct application of Directive 70/50
· Comm’n v. Germany (Sekt and Weinbrand) – p. 480 - sparkling wine and brandy – permitted use of the work “Sekt” only for German sparkling wine and “Weinbrand” only for German brandy distilled from wine ( purpose was to create customer recognition of products
· tried to analogize to Appellations of Origin (e.g. Champagne)
· to the extent that these Appellations are protected by law, they must satisfy the objectives of that protection
· the geographical area of origin must confer on it a specific quality and specific characteristics of such a nature as to distinguish it from all other products – has to be due to the natural features of the area of origin, not solely the method of production used (although that may play a role)
· Art. 30 – Arts. 28 & 29 shall not preclude prohibitions or restrictions on imports, exports or goods in transit justified on certain [listed] grounds
· UHT Milk – p. 489 - UK had licensing scheme and required packaging of UHT milk in the UK
· if it qualifies as a quantitative restriction under Art. 28, then see if it is permissible under Art. 30 (which must be interpreted so as not to extend its effects further than necessary for the protection of interests it seeks to safeguard)
· is the measure disproportionate in relation to the objective pursued, on the ground that the same result may be achieved by means of less restrictive measures?
· they could just have importers sign declarations with the necessary information, rather than discretionary issuing of licenses
· UK would be entitled to lay down objective conditions which it considers ought to be observed as regards the quality of milk before treatment and as regards the method of treating and packing it ( while taking care not to go beyond that which is strictly necessary for the protection of the health of the consumer
· trust other member states
· Comm’n v. Germany (Crayfish import ban) – p. 494 – prohibited import of live crayfish
· only insofar as they are indispensable for protection of health and life of animals
· is it proportional? they could have required health certificates from origin state
· Crim. Proc. against Albert Heijn – p. 495 – pesticides in excess of level fixed
· authorities are obliged to review their measures if it appears to them that the reasons which led to fixing the measures have changed, as a result of the discovery of a new use
· MS may have strict standards on pesticide levels and it is ok if they are set at different levels than other MS and differ from levels laid down for other kinds of food and drink
· Crim. Proc. against Sandoz – p. 497 – Dutch law prohibited addition of vitamins to food w/out authorization
· sought to import muesli bars, beverages and health foods containing vitamins A & D from places where they were lawfully marketed
· insofar as there are uncertainties in the present state of scientific research it is for MS, in absence of harmonization, to decide what degree of protection they intend to ensure, having regard to free movement
· even if justified under Art. 30, the principle of proportionality still applies (so marketing must be authorized when it meets a real need)
· burden of proof as to safety cannot be place on the importer – MS must decide if compatible with EC law
· German Beer – p. 499 – required beer to be made only from certain ingredients (so if produced from rice or other cereals, it couldn’t be marketed as bier) – argued that they were doing it on health grounds: some additives are dangerous, particularly since Germans drink more beer per capita
· use of a specific additive which is authorized in another MS must be authorized in the case of a product imported from that MS where, in view of the findings of international scientific research, and of the eating habits prevailing in the importing MS, the additive does not present a risk to public health and meets a real need, especially a technical one
· proportionality – there must be an easily accessible authorization procedure, with judicial review of a denial of authorization, and it is for the authorities to demonstrate that prohibition is justified
· mere reference to dangers of additives in general does not suffice
· Decker v. Caisse de Maladie des Employes Prives – p. 502 – spectacle reimbursement
· risk of seriously undermining the financial balance of the social security system may constitute an overriding reason in the general interest
· but reimbursement at a flat rate of the cost of spectacles purchased in other MS has no effect on that
· Henn & Darby – p. 504 – UK customs law forbid import of indecent or obscene articles
· the 2nd part of Art. 30 is designed to prevent using it as a pretext for protectionism
· since this prohibition is equally applicable, it is not indirectly protecting a nat’l product
· Commission v. Denmark (Vitamin Enriched Foods) – Supp. p. 142 – Danish law prohibited marketing of products with food additives and vitamin additives, permitting sale only after specific authorization procedure concluded that they met a health need
· it is for the nat’l authorities to show in each casae, in the light of nat’l nutritional habits and in the light of results of int’l scientific research, that their rules are necessary to give effective protection of those interests, and in particular, that the marketing of the products in question poses a real risk to public health
· a decision to prohibit marketing, can only be adopted if the real risk alleged appears sufficiently established on the basis of the latest scientific data available at the date of the adoption of such decision
· appraise the degree of probability of harmful effects and the seriousness of those potential effects
· if there is scientific uncertainty, MS may, in accordance with the precautionary principle take protectice measures without having to wait until risk and seriousness fully demonstrated ( but the risk assessment cannot be based on purely hypothetical  considerations
· Danish practice is disproportionate ( systematically prohibits additives without distinguishing according to the different vitamins and minerals added or according to the level of risk they may pose 
Health & Safety

· cf. Dormant Commerce clause ( would these measures be an undue burden on interstate commerce here?
· Cassis de Dijon – p. 508 – product characteristics - German measure with minimum percentage of alcohol (and Cassis de Dijon had less than the minimum) ( indistinctly applicable (equally applicable) ( said that low alcohol percentage more likely to lead to alcohol tolerance
· their argument doesn’t make any sense ( there are lots of weak or moderately alcoholic beverages, and lots of highly alcoholic ones are drunk in diluted form
· also argues that it’s designed to prevent unfair competition – alcohol constitutes the most expensive part because of high tax rate
· nat’l rules that are indistinctly applicable may nonetheless violate the basic principle of free movement of goods

· consumer rights as an exception to Art. 28 itself, not through Art. 30?  often referred to as a “rule of reason” interpretation of Art. 28
· paragraph 9 - burden goes to MS to justify ( necessary to satisfy mandatory requirements re effectiveness of fiscal supervision, the protection of public health, the fairness of commercial transactions and the defense of the consumer

· seems like it doesn’t matter if the measure is distinctly applicable or not
· Court doesn’t really turn to Article 30 ( this comes to be called a Rule of Reason under Article 28 (justification under Article 28 itself)
· MS rules limiting free movement of goods must be justified by an imperative state interest, recognized by ECJ, and then subject to principle of proportionality
· as long as they have been lawfully produced and marketed in one of the MS, not reason why they shouldn’t be introduced into any other MS – mutual recognition principle
· Commission has to restate the guidelines it has given post Cassis de Dijon – if product lawfully produced in one MS, in principle it must be allowed to enter any other MS

· equally applicable measures may be valid only where those rules are necessary, appropriate, not excessive to satisfy mandatory requirements

· if the rules are essential, they must be the most appropriate and least likely to hinder trade

· German Beer – p. 516
· justifications – 
· consumers will be confused and deceived – it’s also the way German like beer
· with common market, tastes will evolve – don’t crystallize them
· it’s not a good enough justification ( it ends up protecting a national industry

· countries are still able to have the measures for stuff made in their country

· led to a popular outcry ( you can label in other ways, saying it’s a national product and then those that want those products can buy them
· Torfaen – p. 519 – Sunday trading cases
· law restricting sales on Sunday reduced the total number of imports
· Court was taking Dassonville very seriously, though ( is there any potential, maybe, so then you have to look at justification
· nat’l rules governing opening hours of retail premises constitute a legitimate part of economic and social policy
· national court must decide if the restriction exceeds the effects intrinsic to rules of that kind

· Keck & Mithouard – p. 522 – modalitities of sale - law said retailers couldn’t sell below their own purchase price; two supermarkets near a border selling French brands of beer and coffee at below their purchase price
· Cassis de Dijon said that measures of equivalent effect prohibited by Art. 28 include obstacles to the free movement of goods when they are the consequence of applying rules that lay down requirements to be met by such goods such as to designation, form, size, weight, composition, presentation, labeling, packaging of goods lawfully manufactured and marketed in other MS, even if they are indistinctly applicable unless their application can be justified by a public interest objective taking precedence over the free movement of goods (all within Art. 28 and not bringing in Art. 30)
· Keck doctrine – the application to products from other MS of nat’l provisions restricting or prohibiting certain selling arrangements is NOT such as to hinder directly or indirectly, actually or potentially, trade between MS within the meaning of Dassonville, provided that those provisions apply to all affected traders operating within the nat’l territory and provided that they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other MS (so those restrictions fall outside of Art. 28)
· Familiapresse – prize games of chance in Austrian magazines / newspapers
· could be considered that it’s part of marketing, but it’s also part of the composition of the product
· argued diversity of the press (both sides) – Austria says lots of small magazines, games of chance not allowed, afraid bigger German magazines will unfairly compete and ruin their pluralism of the press
· seems protectionist; but also for protection of the freedom of the press

· Court says there are less restrictive alternatives – can say people in Austria are not eligible
· Verein Gegen Unwesen in Handel und Gewerbe Koln v. Mars – p. 525 – increased size of ice cream bars and labeled it as +10%
· labeling restrictions for packaging lawful in another MS would require them to incur extra costs ( falls under Art. 28 (so must apply Cassis de Dijon doctrine)
· mere possibility of increase in price and so consumers may be deceived is not enough to justify the general prohibition
· there is no price-fixing ( it’s not any contractual obligation and retailers are free to charge whatever they want
· Clinique – p. 527 – concern that name ‘Clinique’ violates German Unfair Competition law (Cassis analysis)
· prohibition of the distribution of products under the same name as that under which they are marketed in other MS constitutes an obstacle to intra-Community trade
· product sold exclusively in perfumeries and cosmetic depts., not available in pharmacies ( so it doesn’t appear to satisfy the requirements of consumer protection and the health of humans
· Schmidberger – Supp. p. 147 - Austria required permit for demonstrations, Austria did not ban it –they blocked traffic for 30 hours; sued for delay in its truck traffic
· Art. 28 also applies where an MS abstains from adopting measures required in order to deal with obstacles to free movement of goods which are not caused by the MS
· applies without need to distinguish between cases where [the obstructive acts of private parties] affect the flow of imports or exports and those affecting merely the transit of goods
· protection of fundamental rights recognized by the Community is a legitimate interest which could justify
· proportionate to legitimate objective pursued? – geographic scale, seriousness of disruption, was the purpose to prevent movement of particular goods, tried to limit the effect (publicity, alternate routes, security)
Right of Establishment / Services
· Van Binsbergen – p. 662 - Dutch law required that the legal representative reside in the Netherlands, and Kortmann (the legal representative of van Binsbergen) had moved to Belgium
· Free Movement of Services Article 49 has direct effect
· can justify some restrictions / qualifications to keep people from evading those rules, and those rules are about professional conduct and qualifications
· almost never can an MS prohibit the provision of services unless they are established in the MS ( must justify it by a means to protect the professional rules
· if the state has no skill / ethics regulations on the profession, it could not require any restriction on the provision of services by outsiders
· there’s always the requirement that if there’s a restriction, it must be equally applicable domestically
· Commission v. Germany (Insurance) – p. 672 - Germany has lots of rules governing insurance industry ( to protect policy-holder (in case of illness, disaster) and consumer (as someone who might buy policy); authorization process and have to have an office in Germany
· cf. Cassis de Dijon (“rule of reason”) - requirements may be regarded as compatible with Art 49 & 50 only if it is established that there are imperative reasons relating to the public interest which justify restrictions, that the public interest is not already protected by the rules of establishment and that the same result cannot be achieved by less restrictive rules ( “if such a requirement is to be accepted, it must be shown that it constitutes a condition which is indispensable for attaining the objective pursued” (¶¶ 29 & 52)
· authorization – still has to be justified, but it basically is (supervision, doesn’t want fly-by-night insurance companies, worried about fraud) ( but no jumping through hoops twice
· large area where an MS can’t require a company to pass through the same hoops twice ( if you’ve already passed hoops in the original MS, the new one can’t make you do that again
· Court says they can require the asset reserve to be in the State, copies of balance sheets (duly certified by other MS) (administrative convenience cannot justify derogation)
· Schindler – p. 676 - UK prohibits buying foreign lottery tickets, some advertisements / solicitations to buy lottery tickets sent from the Netherlands to the UK
· law got caught by Article 49 ( required justification; Court puts it into the service side (maybe it’s a good) – could say that at least it violates free movement… (of what, who knows)
· it’s a service and it’s equally applicable ( no other big lotteries in the UK, even though there are smaller lotteries (proceeds for charitable purposes, sport gambling)
· Court rules that the restriction was justifiable ( consumer protection, order in society ( they say there was no discrimination, so not disproportionate
· interest is the “morality” of society – social policy
· Grogan – p. 682 – students providing information re UK abortions
· link between students’ activities and the provision of UK abortion clinic’s services too tenuous
· after Schindler it’s pretty clear that Ireland has a significant enough interest
· Crim. Proc. against Bickel and Franz – p. 683 – an they have their Italian criminal proceedings conducted in German?
· freedom to provide services includes freedom to receive services
· by prohibiting any discrimination on grounds of nationality, Art. 12 requires that persons in a situation governed by Community law be placed entirely on an equal footing with nationals of the MS
· Konsumentombudsmannen v. deAgostini – p. 688 – television advertising restrictions
· Factortame II – p. 694 – in granting nationalities to ships, MS must comply with the prohibition of discrimination against nationals of MS on grounds of their nationality
· must accord nationals of other MS the same treatment as their own nationals as regards participation in the capital of companies or firms
· may require the management and direction of operations from within the MS in which vessel is to be registered
Competition Policy – she says we don’t need for exam
· policy ( don’t want private companies putting up barriers to trade

· biggest concern is division of markets along MS lines

· special issues concerning how IP rights fit in

Equal Rights

Article 141 (ex 119) – p. 1333
· Defrenne v. Sabena – p. 1335, refers to p. 248 - can she sue Sabena for violating EC law? 
· Article 119 (now 141) is directly effective at least with regards to direct or overt discrimination
· she also had a claim on discrimination in retirement age, but it was too early ( Equal Treatment Directive had not yet been implemented, and at first it was just equal pay for equal work
Equal Rights Directive
· Jenkins v. Kingsgate – p. 1337 - part-time workers, overwhelmingly women (5 out of 6), get paid 90% of what full-time workers (even though majority were women too)
· if it’s discrimination, it’s not direct discrimination
· if difference is attributable to factors which are objectively justified and are in no way related to any discrimination based on sex ( then difference doesn’t violate the principle
· inequality in pay for part time workers will be contrary to Art. 141 where, regard being had to the difficulties encountered by women in arranging to work that minimum number of hours per week, the pay policy cannot be explained by factors other than discrimination based on sex
· company wanted to encourage full time work
· Bilka-Kaufhaus v. von Hartz – p. 1338 - part time workers didn’t receive pension, while full time workers did
· if much lower proportion of women work full time, if taking into account the difficulties encountered by women in working full time the measure couldn’t be explained by factors which exclude discrimination on grounds of sex
· if undertaking can show that pay practice is objectively justifiable unrelated to discrimination and that the measures are appropriate to achieving the objectives pursued and necessary ( no breach of Art. 119
· shift of burden of proof ( employer must show objectively justified economic grounds
· Union of Commercial and Clerical Employees v. Danish Employers’ Assoc. ex Parte Danfoss – p. 1340
· paid more for a number of factors: mobility, special training, length of service
· if mobility means quality of work ( inconceivable that women’s work should be of lower quality
· if mobility is mobility ( may justify if adaptability is of importance for the performance of specific tasks
· special training – may work to women’s disadvantage, but employer may justify if it shows it is of special importance to performance of the job
· length of service – automatically justified (in US too) ( even though women historically leave workforce more often and then try to reenter
· Murphy v. Bord Telecom Eireann – p. 1342 - women work at assembly of telephones (and Court found that it was more valuable) – paid lower wage
· one question is was it just equal pay required, or are they required to pay the women more?
· Enderby v. Frenchay Health Authority – p. 1344 - speech therapists (mostly women) paid less than pharmacists (mostly men)
· statistical evidence may show prima facie case of discrimination – if one profession mostly men and the other mostly women, and difference in pay
· but how do you show equal value of categories?

· can look at job qualifications, how much training, level of schooling?

· Court just kind of assumes they are

· here they’re looking to the same enterprise (often huge state enterprises)

· prima facie case

· professions of equal value

· one profession mostly women, other mostly men

· once prima facie case ( employer has to justify
Equal Treatment Directive

· P v. S – p. 1348 - discrimination against transsexuals is sex discrimination under Equal Treatment Directive
· looked at jurisprudence of European Court of Human Rights
· human dignity
· argument that it’s not sex discrimination because it doesn’t depend on sex of person getting reassignment surgery ( but it is discrimination in the idea that people are confined to their gender roles
· Grant v. South-West Trains – p. 1349 - discrimination against same sex partners in giving benefits to life partners
· they say it’s equally applicable ( male partners and women partners treated the same ( but then wouldn’t P v. S be decided wrong?

· Amendment including sexual orientation was coming, so it was a temporary holding

· Johnston v. Chief Constable of the Royal Ulster Constabulary – p. 1352 - Northern Ireland decides that police officers should carry arms, but that women police officers shouldn’t carry arms, so they don’t renew many womens’ contracts
· cf. US’ bona fide occupational qualifications
· they try to argue that they’re allowed to give extra protection to women under Art. 2(3)
· this section - extra risks isn’t what is intended here ( it’s to protect women with regard to risks only they have (pregnancy, childbirth, etc.)
· they try to argue that it’s an occupational activity for which sex constitutes a determining factor under Article 2(2)
· argues that women will be more likely to be targets of assassination, that their arms will end up in the hands of their assailants, it goes against the ideal of an unarmed police force, and that armed women would be less effective in police work in the social field
· when there are serious internal disturbances carrying of firearms by policewomen might create additional risks of their being assassinated and might be contrary to the requirements of public safety
· seems inconsistent with what they say in the second half of the case (Article 2(3))

· seems that it’s a view that there’s a difference between protecting women and protecting society

· has to go back to the national court to see if justification is well founded, and ensure principle of proportionality is observed
· Sirdar v. Army Board & Sec’y of State for Defence – p. 1355 – special corps of military, in which all, no matter what their job description, could have to go into combat
· nature of the activities in question and the context in which they are carried out
· Kreil v. FRG – p. 1357 – violates proportionality ( general exclusion of women in all armed units of Federal German Army
· Kalanke v. Freie Hansestadt Bremen – p. 1359 - affirmative action with equally qualified candidates ( automatically goes to the woman as long as women are less than 50% represented
· Bremen doesn’t have a good defense, because it’s automatic ( not removing existing inequalities in opportunity or removing barriers
· new language of Article 141(4) ( “underrepresented sex” instead of “women”
· some measures have been allowed ( availability of the nursery, opportunities for training
· Abrahamsson & Anderson v. Fogelqvist – p. 1360 – automatically grants university post to the underrepresented sex provided they are sufficiently qualified, so long as disparity in qualification not too great
· automatic boost ( disproportionate to aim pursued
· Dory v. Bundesrepublik Deutschland – Supp. p. 282 – is limitation of compulsory military service to men violative of Equal Treatment Directive
· MS must adopt appropriate measures for its defense and security – Community law not applicable
· Lommers v. Minister van Landbouw – p. 284 – nursery service for children of women employees, children of male employees could be placed there only in case of emergency
· Article 2(4) designed to eliminate or reduce actual instances of inequality, give advantage to underrepresented sex with a view to improving their ability to compete on the labor market and to pursue a career on an equal footing
· scholars argue that it will perpetuate stereotypical gender roles
· there are women on the waiting list
· there’s still access to nurseries in the market, there’s an exception for cases of emergency
· if single male parents, then the derogation from equal treatment might not be permissible
· employer couldn’t take into account employment opportunities of the guy’s wife, only of own employees
