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I. Torts Generally

A. Definition of tort: is (1) a civil wrong committed by one person against another (as compared to a criminal wrong committed by a person against the state); (2) arising outside of any agreement/contract between the parties.

B. In general, the issue is not fault, but duty.  In English (and U.S.) common law:



  D had a duty to P, D caused harm to P, D pays.          
The idea is not the punishment of D, but compensation for P’s hurt, although there is also an element of deterrence and incentive to prevent future harms.

C. Categories:

1. Intentional torts: First, intentional torts are ones where the defendant desires to bring about a particular result. Not all intentional torts require P to show actual harm to make a prima facie case.  The main intentional torts are:

a. Battery.

b. Assault.

c. False imprisonment.

d. Intentional infliction of mental distress.

2. Negligence: The next category is the generic tort of “negligence.” Here, the defendant has not intended to bring about a certain result, but has merely behaved carelessly. There are no individually-named torts in this category, merely the general concept of “negligence.”  Unlike intentional torts, Ps bringing actions in negligence must show actual harm.
3. Other/No-Fault/Strict liability: Finally, there is the least culpable category, “strict liability.” Here, the defendant is held liable even though he did not intend to bring about the undesirable result, and even though he behaved with utmost carefulness. There are two main individually-named torts that apply strict liability:

a. Conducting of abnormally dangerous activities (e.g., blasting); and 

b. The selling of a defective product which causes personal injury or property damage.

D. Significance of categories: There are two main consequences that turn on which of the three above categories a particular tort falls into:

1. Scope of liability: The three categories differ concerning D’s liability for far-reaching, unexpected, consequences. The more culpable D’s conduct, the more far-reaching his liability for unexpected consequences — so an intentional tortfeasor is liable for a wider range of unexpected consequences than is a negligent tortfeasor.

2. Damages: The measure of damages is generally broader for the more culpable categories. In particular, D is more likely to be required to pay punitive damages when he is an intentional tortfeasor than when he is negligent or strictly liable.

E. For each tort analyzed, establish/analyze: 

1. P’s prima facie case
a. prima facie evidence = gets to jury

b. presumption = P wins unless D explains away

2. D’s defenses
3. Damages: Finally, discuss what damages may be applicable, if the tort has been committed and there are no defenses

a. punitive damages

b. damages for emotional distress

c. damages for loss of companionship of another person

d. damages for unlikely and far-reaching consequences; and

e. damages for economic loss where there has been no personal injury or property damage.

II. Intentional Torts

Battery – Assault – False Imprisonment – Intentional Infliction of Emotional Distress

Affirmative Defenses

A. Introduction

1. An intentional tort occurs when one person intentionally inflicts harm on another.

2. Four main elements of any intentional tort (P’s prima facie case):

a. Act
b. Intent
c. Causation
i. NOTE: Superseding causes may relieve liability

ii. NOTE: Multiple concurrent causes may relieve liability

d. Harm
B. Battery

1. Act: The intentional infliction of an unpermitted touching. 

2. Intent: Intent to make the contact. 

a. It is not necessary that D intends to harm P. D has the necessary intent for battery if:

i. D purposely caused the unpermitted bodily contact (Vosburg v. Putney);  or
ii. D intended to cause an imminent apprehension on P’s part of a harmful bodily contact. (Garratt v. Dailey – but mere recklessness does not constitute the requisite intent for battery.)

b. P need not be aware of the contact at the time it occurs. (e.g., D kisses P while she is asleep.  D has committed a battery.)

c. Transferred intent applies: If D held the necessary intent with respect to A, s/he will be liable for resulting injury to any other person. (Talmage v. Smith)

3. Causation: D’s act must have caused the contact.

4. Harm:  The unpermitted contact itself is sufficient “harm.”

a. Eggshell plaintiffs:  The consequences of D’s act need not be intentional or substantially certain for D to be liable. (Vosburg v. Putney)  Why? Because people have a right to physical autonomy. (Mohr v. Williams)
b. Permitted locus of contact includes personal objects or physical space (cane, purse, hood of car one is inside). 
c. Offensive Battery – Alcorn v. Mitchell:
FACTS:  At the close of trial, P spat in D’s face; court assessed high punitive damages against P, P appealed.

HOLDING:  There is recovery for offensive battery – a touching that causes no physical harm, but that offends a reasonable person’s sense of dignity (i.e., is neither expressly nor impliedly consented to).

C. Assault

1. Act

a. Threatens battery or creates “imminent apprehension of harmful or offensive contact.” (Restatement)

i. I. de S. and Wife v. W. de S. (Eng. 1348/9)

FACTS:  D was beating on P’s door with a hatchet, wife stuck her head out the window, D swung at her with the hatchet (no contact).

HOLDING:  There is a cause of action where a P is caused to fear for her safety without being actually physically harmed by D.

b. Words alone are usually not sufficient  (Turberville: assize-time)…but surrounding circumstances may make it reasonable for P to interpret D’s words as creating the required apprehension of imminent contact.

i. Tuberville v. Savage (Eng. 1669)

FACTS:  P put his hand on sword, “assize time.”

HOLDING:  D’s apprehension was not reasonable where P’s words negated an intent to inflict injury.

c. There must be a present threat to inflict physical harm, but there need not be any actual contact (I. de S.: hatchet in nearby wall; no imminence in Brooker v. Silverthorn, threatening operator).

2. Intent

a. To cause a harmful or offensive contact (battery) or create an imminent apprehension of such a contact (assault).

b. Not necessary that D really intend to harm P, or even that threat be actual (as long as D intends to create the requisite apprehension and P has that apprehension).

3. Cause

4. Harm

a. The apprehension itself is the harm.  Fear is not necessary; the victim may believe that physical harm will in fact be prevented, but this does not negate the assault.

b. P’s apprehension must be for herself, not for a third person.

c. Facts supportive of imminence of threat:

i. P is aware of threat

ii. D not far away

iii. threat not highly conditional

iv. threat is not of future harm

v. D takes volitional movements towards carrying out threat

D. Intentional Trespass

1. Act

a. Unpermitted entry onto/use of P’s land/property.

i. Bouillon v. Laclede Gaslight Co. (Mo. 1910)

FACTS:  Mean gas meter reader causes P’s miscarriage.

HOLDING:  D did not assault P, but D did trespass, and is liable for parasitic damages, including fright and mental distress.

2. Intent

a. To go on the land or use it in an unpermitted way; mistake of ownership not a defense but may mitigate damages.

3. Cause

a. Unpermitted entry or use caused the harm.

4. Harm

a. Court may infer damage with trespass (as with battery, supra).

i. Brown v. Dellinger: 2 children ignite charcoal burner at P’s house, burn down house. Became trespassers when they lit the fire.

ii. Cleveland Park Club v. Perry: ball in drain pipe of pool – D liable even though he did not know damage would result.

EMOTIONAL AND DIGNITARY HARMS

E. False imprisonment

1. Act

a. The intentional infliction of a confinement.

i. Confinement: being held within certain limits, with no reasonable way of  getting out.  Merely being prevented from entering a certain place is not confinement. (Bird v. Jones)

2. Intent

a. D intends to confine P or knows with substantial certainty that confinement will result (e.g., putting a person who cannot swim on a raft).

b. Where physical injury results, negligence may suffice.

c. Coblyn v. Kennedy’s Inc.:  D’s employees’ belief that P was shoplifting may have been honest (subj. std.), but it was not reasonable (obj. std.)

3. Cause

a. D carries out imprisonment by physical force, by threats, or by the assertion of legal authority.

i. e.g., The demonstration of physical power which apparently can only be avoided by submission is sufficient to constitute imprisonment (Coblyn v. Kennedy’s, Inc).  D’s employees belief that P was shoplifting may have been honest
4. Harm

a. Awareness of being confined is sufficient harm (authorities differ as to whether P must know at the time that she is confined).

b. If escape is reasonable and possible, and there is no coercion to remain, no imprisonment.

c. The intentional infliction of a confinement (can also be established where D knows with substantial certainty that a confinement will result, e.g., if a person is afraid of heights)

i. Confinement: a person is held within certain limits, with no reasonable way of getting out, not merely prevented from entering certain tplaces. (Bird v. Jones)

5. Possible Justifications

a. Protection of person/property (Sindle)

b. Consent (Herd v. Weardale Steel – not a great decision: P sought to retract consent to go down in the coal mine, upon discovering that the work was unsafe, court held for D)

c. Parental concern (Peterson v. Sorlien – deprogramming)

F. Intentional infliction of emotional distress

1. Act

a. Extreme and outrageous conduct – should lead the average member of the community to exclaim, “Outrageous!” (Restatement 2d, § 46, cmt. d)

b. Wilkinson v. Downton (Eng. 1897)

FACTS:  As a practical joke, D told P that her husband was badly injured.  P suffered weeks of severe emotional and physical distress as a result of nervous shock.

HOLDING:  Extreme or outrageous conduct causing physical injuries is actionable.

2. Intent

a. Comparatively broad:

i. D desires to cause P emotional distress;

ii. D knows with substantial certainty that emotional distress will follow; or
iii. D recklessly disregards the high risk that emotional distress will occur

b. Transferred intent applies:

i. Where 1) D directs his conduct towards a member of P’s immediate family and 2) P is present at the time, 3) whether or not the conduct results in bodily harm, or
ii. Where 1) D directs his conduct at a 3rd person, 2) P is present at the time, and 3) the conduct results in bodily harm.
3. Cause

4. Harm

a. Usually P must show that her distress was so severe that she sought medical help, but most states don’t require that P show any actual physical consequences.

III. Affirmative Defenses to Intentional Torts

Consent – Insanity – Privilege (Self defense, Defense of property/chattels, Necessity)

A. Consent, express or implied, is a complete defense unless:

1. P is legally incapable of giving consent (a child, intoxicated, unconscious, etc.)

2. Consent implied in fact:  If it reasonably seems to one in D’s position, from P’s objective manifestations, that P consented, consent exists regardless of P’s subjective state of mind. (O’Brien v. Cunard Steamship)

3. Exceeding scope:  D is not privileged if the consent given was not to the act actually performed. (Mohr v. Williams)

a. Emergency: Consent, in absence of proof to the contrary, will be construed as general in nature as regards emergency; the surgeon may address a dangerous condition in the area of the original incision. (Kennedy v. Parrott)

4. Most states hold that P’s consent is ineffective if the act consented to is a crime.

B. Insanity 

1. In general, no insanity defense to an intentional tort. (McGuire v. Almy). Unless act is a result of a convulsive reflex (or maybe automatism), D is liable. Why?

a. Incentives for caretakers;

b. Insanity a tricky area in judicial administration;

c. “Where one of two innocent persons must suffer a loss, it should be borne by the one who occasioned it.” (Seals v. Snow, KS 1927)

2. Really a strict liability standard, since intent is irrelevant.

C. Self defense

a. Entitled to use reasonable force against a reasonably perceived (even if not in fact actual) threat in order to prevent the infliction of immediate bodily harm. (Courvoisier v. Raymond)

b. Usually must retreat if available, but if in own home, no retreat required in many states.

c. Accidental harm to an innocent bystander in the course of legitimate self-defense not actionable. (Morris v. Platt)

d. One can “stand in” for another’s legitimate right to self-defense (use force in defense of that person).

D. Defense of property

1. D is entitled to use reasonable, proportionate force to prevent damage to property

a. The Restatement permits killing or the infliction of serious bodily harm. 

2. M’Ilvoy v. Cockran (Ky. 1820)

FACTS:  P Cockran tore town D M’Ilvoy’s fence; D caught P in the act and severely beat him.

HOLDING:  Before one may eject a trespasser whose entry was nonviolent, the trespasser must be asked to leave.  The defense of property does not justify wounding unless there is an assault by the intruder on the possessor.

i. No request is necessary if it is obvious that it would be to no avail.

ii. The rightful possessor of property cannot eject a trespasser into a dangerous situation.

3. Bird v. Holbrook (Eng. 1825)

FACTS:  D’s spring gun shot & seriously wounded P, who was merely attempting to recover a peahen that had strayed into D’s garden.

HOLDING:  This particular use of a spring gun (without warning) is an excessive use of force to protect private property.

a. D’s only purpose was to injure trespassers – the absence of a sign indicates no intention to deter.

b. If D had intended only to deter, other less deadly devices would have worked equally well.

c. Had a sign been present, a trespasser would be unable to bring a cause of action.

4. Katko v. Briney (Iowa 1971)

HOLDING:  Even where the landowner would be privileged to use deadly force when present (and it is usually inappropriate), most jurisdictions require clear notice of danger to be posted.

E. Necessity

1. Private Necessity: Entitled to harm another’s property in order to prevent harm to oneself or one’s own property. 

a. Ploof v. Putnam (Vt. 1908)

FACTS:  P tied his boat to D’s dock to protect his boat and family; D had his agent untie the boat and set it adrift, causing P substantial damage.

HOLDING:  The privilege to invade another’s land and chattels by reason of private necessity supersedes the privilege of the possessor of the land and chattels to use reasonable force to prevent the invasion.

i. The private necessity privilege is narrower than the public one.

b. Qualified privilege - Vincent v. Lake Erie (Minn. 1910)

FACTS:  D, on P’s instruction, moored its boat to P’s wharf so that P’s cargo could be unloaded.  During unloading, a violent storm prevented the boat from leaving the wharf; the dock was damaged.

HOLDING:  One who is forced by necessity to use the property of another is liable for any resulting injury to the property.

i. Probable harm to another’s property must be outweighed by probable harm to oneself (usually a no-brainer) or one’s own property (requires a calculation). Restatement 2d § 263.

2. Public Necessity:  State can take some property in order to save more. (Sparhawk)

a. Complete privilege:  No requirement to compensate

b. State is immune for the ramifications of policy decisions; however, this is often waived (and not, strictly speaking, necessity).

IV. Strict Liability and Negligence:  Historic and Analytic Foundations

Early cases – Early forms of action – Movement from strict liability to negligence in the last half of the 19th c. – Strict liability and negligence in modern times

A. Early Cases

1. Initially, all tort actions operated under a strict liability principle.  D was prima facie liable for any harm s/he caused to P’s person or property regardless of intentions and the precautions taken against harm.

2. Thorns Case (1466):  D is cutting thorns, some fall on P’s property.  D trespasses to retrieve the (valuable) thorns, damages P’s (valuable) crops. P sues.

a. J. Littleton:  SL – you do it, you pay.  It was lawful to cut the thorns, but not lawful for them to fall on P’s land, and therefore not lawful to fetch them.

b. J. Choke:  SL, but with a “gateway”: could be a defense if D could not have done it in any other way, or if he did all that was in his power to protect P’s land.

i. e.g., Millen v. Fandrye (1626):  D uses his dog to chase P’s sheep off his land, but is unable to call back the dog.  It was lawful for D to chase P’s sheep off, and D did all that was in his power (“best efforts”) to call back dog, so no trespass/no liability.

3. Early Defenses: 

a. Denial (D wasn’t there)

b. Inevitable accident, D utterly without fault, act of God

i. Weaver v. Ward (1616):  P and D are skirmishing with their muskets; D’s musket accidentally discharges, wounding P.  D is not liable for harm that is the result of an inevitable accident.

ii. Dickenson v. Watson (1682):  But accident outside the unavoidable is not a defense (D shoots off his gun, thinking no one is around, and hits P).

c. D’s actions were the fault of another
i. Smith v. Stone (1647):  D is forcibly carried onto  P’s land.  No trespass where not D’s own action.

ii. Gilbert v. Stone (1647):  But fear of the threats of another is not a defense (D, under threat, enters P’s house and kills his horse).

d. Taking care not a defense for early trespass:  Gibbons v. Pepper (1695) – D’s horse, frightened, bolts and injures P.  D called out for P to take care, but P did not move.  The fact that D tried to take precautions is irrelevant; D was purposefully riding the horse and is strictly liable for any resulting injury.) (If a strange passerby had whipped the horse, might be different.) 

4. Scott v. Shepherd (Squib Case) (1773):  D throws a lighted squib into a crowded market house.  Squib falls on Yates’s stand; Willis picks it up and throws it; it falls on Ryal’s stand, who picks it up and throws it; it hits P in face and explodes. 

a.  2 of 3 judges hold that there is trespass:  injury is a “natural and probable” and a “direct and immediate” consequence of D’s act.  Intent is irrelevant.  Intermediate throwings were merely continuations of D’s act “out of compulsive necessity for their own safety and self-preservation.”

b. J. Blackstone disagrees:  D is strictly liable for his action, but his action is only the first throwing; it ended when the squib came to rest.  D may be liable to Yates; Ryal may be liable to P.

B. Early Forms of Action

1. Trespass:  Immediate or direct invasion of person or property (vi et armis) (e.g., D throws a log onto the road and hits P).  Liability is strict.
2. Trespass on the Case (a/k/a Case):  Indirect invasion of person or property (e.g., D throws a log onto the road; P comes alone later and trips).  Liability is based on theory of negligence.
C. Movement from Strict Liability to Negligence in the Last Half of the 19th c.

1. Brown v. Kendall (Mass. 1850):  D tries to separate fighting dogs with sticks, P is injured.  Problem:  not trespass, because not sufficiently intentional; not case, because not sufficiently indirect.

a. New rule:  If D is free from blame, not liable.  P must show (procedural point) that D failed to exercise due care (substantive point); a finding of liability is subject to the finding of fault.

2. Rylands v. Fletcher (Eng. 1865, 1866, 1868):  D’s reservoir bursts and floods P’s land.  D’s engineers knew that land was weak because it had been mined for coal…however, it doesn’t seem that D himself knew that.  

a. Blackburn’s Rule:  A person who brings onto one’s land something that may cause mischief if it escapes does so at one’s own peril…strict liability if it escapes, save act of God/inevitable accident.

b. Cairns (H.L.) Rule:  Puts a gloss by referring to natural and nonnatural use:  D is strictly liable for damages resulting from a nonnatural use of the land.

3. U.S. Response:  Rylands receives a frosty reception in the U.S. for fears that liability without fault in such cases will inhibit development.

a. Brown v. Collins:  Spooked horses case, declines to adopt Rylands in favor of a rule of liability with fault (negligence).  The natural/nonnatural distinction is specious; everything after barbarism is unnatural.  Rylands holds back civilization.

b. Losee v. Buchanan (1873):  Exploding boiler, we accept certain harms and impose certain harms in the interest of expansion.

c. Turner v. Big Lake Oil (1936):  Rejected strict liability in favor of negligence on facts similar to Rylands; reservoirs of the type built were common in that part of TX (Horowitz sees as a subsidy to big business).

4. Holmes’s Argument for the Negligence Standard
a. State should not intervene without conferring a clear benefit…less law is better

b. Can’t influence people’s actions via a SL regime

c. Can’t punish people unless their actions are blameworthy

5. The Real Difference Between SL and Negligence
a. The Hand formula reveals that (where awards are fair, transaction costs are low, etc.) negligence and SL have basically the same outcome in terms of behavior.

b. SL is more about who bears the costs than about changing behavior

c. SL internalizes costs into product prices; administratively efficient because fault need not be proved.

D. Strict Liability and Negligence in Modern Times

1. Bolton v. Stone (1951):  Cricket case, lower court found a reasonably foreseeable risk (unlikely, but possible, that ball could be hit out onto road…had happened before).  Reversed by appeals court, which found no substantial risk (having considered both likelihood and seriousness of risk – a calculus, even if not explicit).

a. Could make a Rylands argument that the use of land for cricket is clearly a nonnatural use.  But cricket is sacred in England – preceded the road, preceded the car.

2. Alternatives to Negligence; SL redux
a. Reverse Hand Test:  D pays (SL) unless P is contributorily negligent, unless D is negligent.  More just and equally efficient.  Coast of prevention is on party for whom prevention will cost the least.  (This is essentially modern PL law on manufacturing defects.)

b. Epstein:  Prefers SL with a short causal chain.

c. Coase theorem:  Where the rules are clear, transaction costs are low, information perfect, parties will bargain to an efficient solution under any liability regime (even a regime where there is no tort liability).

V. Negligence

The Reasonable Person – Calculus of Risk – Custom – Medical Malpractice – Statutes – Res ipsa loquitur – Vicarious Liability

A. Introduction

1. Negligence is the usual rule in unintentional torts, save some pockets of SL. The tort of negligence occurs when D’s conduct imposes an unreasonable risk upon another, which results in injury to that other. 

2. Four main elements (P’s prima facie case):

a. Duty:  A legal duty requiring D to conform to a certain standard of behavior
b. Breach: D’s conduct, viewed as of the time it occurred (not in hindsight), imposed an unreasonable risk of harm -  can be conceptualized as “carelessness.”
c. Causation (Cause in Fact + Proximate Cause)

i. NOTE: Superseding causes may relieve liability

ii. NOTE: Multiple concurrent causes may relieve liability

d. Harm:  Unlike most intentional torts, P cannot recover for nominal harm.
B. The reasonable person

1. Objective standard:   The reasonableness of D’s conduct is viewed under an objective standard: Would a “reasonable person of ordinary prudence,” in D’s position, do as D did? D does not escape liability merely because she intended to behave carefully or thought she was behaving carefully.

a. RP takes due care; and
b. does not take unreasonable risks.

2. Reasons for standard:  Society entitled to freedom from unreasonable risks; objective stds. are consistent, predictable, easier to administer, reduces fraud.

3. Modifications/possible exceptions to RP:
a. Physical disability:  Standard is what a RP with that disability would have done (Fletcher v. City of Aberdeen).

i. NOTE – Sudden mental aberration/insanity:  The propensity to sudden mental incapacity equivalent in its effects to such physical causes as heart attack, seizure, stroke, is analyzed similarly.  If D was aware of condition, she had a duty to take due care. But complete lack of foreknowledge in connection with insanity is a defense. (Breunig v. American Family Insurance Co.)

b. Children:  A child is held to the level of conduct of a reasonable child of that age and experience.  Not a subjective standard but a tailored objective standard. (Roberts v. Ring)

i. NOTE – Adult activity: But where a child engages in a potentially dangerous activity normally pursued only by adults, she will be held to the standard of care that a reasonable adult doing that activity would exercise. (Daniels v. Evans)

c. Skills/knowledge:  A skilled professional (e.g., a doctor) is held to the standard of care of his profession (and the subsection of his profession…so a GP is not held to the standard of a neurosurgeon).

4. Not exceptions to RP:
a. Mental aptitude:  Being stupid (or careless, or actually mentally retarded) is not an excuse; the standard is one of ordinary prudence, and is not tailored to D’s individual faculties.  (Vaughn v. Menlove)

b. Intoxication:  No tailored standard for drunk people.  But drunkenness is not necessarily contributory negligence per se. (Robinson v. Pioche, Bayerque & Co.)

c. Old:  No tailored standard of care for the elderly. (Roberts v. Ring)

d. Inexperience:  A new person in a profession is held by the standard of the average member of her profession.

e. Wealth:  Wealth is irrelevant in determining standard of care. (Denver v. Rio Grande RR)

C. Calculus of risk

1. What is an unreasonable risk? What are sufficient precautions?

a. The analysis always examines the perspective of a RP ex ante – before the event. 

2. Blyth v. Birmingham Water Works Co. (Eng. 1856)

FACTS:  Extraordinary frost causes a leak in a hydrant installed by D; water floods into P’s home.

HOLDING:  D was not negligent, because risk was not reasonably foreseeable.  Some risks are too small to demand that RP take precautions.

3. Eckert v. LIRR (NY 1871)

FACTS:  P attempted to rescue a child from the path of D’s negligently operated train.  The child was saved, but P was killed. (Later turns out that child was not in fact in danger, but merely appeared to be.)

HOLDING:  P’s actions were not contributory negligence and do not bar recovery; P’s judgment was not rash or reckless, and the high value society places on human life precludes discouraging acts to save it, even if they present danger to the rescuer.  P did not have time to deliberate; his actions were reasonable under the circumstances.

4. Terry on Negligence (1915):  Analyzes Eckert
a. Compare X (magnitude of risk to principal object – value of principal object) and Y (magnitude of risk to collateral object – value of collateral object).  

b. X is the cost of rescue; Y is the cost of no rescue.  

c. If X<Y, then rescue is justified.  

d. Principal object is Eckert’s life; collateral object is child’s life. 

5. Osborne v. Montgomery (Wis. 1931):  

FACTS:  P was injured while riding his bicycle when he struck D’s open door.

HOLDING:  Not every act that results in injury is negligent; such acts are not negligent because they conform to what most people would do under the circumstances.

a. The fundamental premise of liability is a balancing of societal interests against the risk created by particular conduct.  Where the societal interest outweighs the risk, a jury must determine whether D did what a RP in similar circumstances would do.

6. Cooley v. Public Service Co. (N.H. 1940)

FACTS:  D maintained uninsulated power lines near telephone lines owned by additional D telephone company.  During a storm, the power lines broke and fell onto the telephone lines, causing a loud noise on P’s phone that caused him injury.  Evidence at trial showed that either of the two safety measures D could have used to prevent P’s injury would have increased the risk that people on the ground below the wires would be electrocuted.  A jury found for P against the power company, but not against the telephone company.

HOLDING:  D acted correctly, where it had a choice between the slight risk of harm to P and the greater and more serious risk of harm to people on the street.

a. The court assumes that the risk/type of harm suffered by P (emotional) is less serious than physical harm/risk of physical harm.  More evidence was needed than was discussed by the court to support this assumption.

7. “Hand formula” (1947):  U.S. v. Carroll Towing Co.
a. Where B = burden of adequate protections

b. and P = probability of risky action/occurrence

c. and L = gravity of the loss/injury

d. If P  x L > B = negligence (and if B > P x L, no recovery for P)

e. Problems:  difficult to find figures; presumes risk-neutral attitudes on the part of all participants

8. Reverse Hand formula:  Easier on P; D (injurer) bears costs unless cost of avoidance on the part of P (injured) would have been less than cost of accident.

9. Some risks should happen:  In general, where COP (cost of prevention, P x L) > COA (cost of accident, B), RP will not take precautions and will let the risk operate.

D. Custom:  Not dispositive of presence or absence due care, but is evidence.  
1. Traditionally:  custom was a complete defense to negligence. (Titus v. Brandford, B &K R. Co.) 

a. Jury shouldn’t be allowed to set the standard of care for a business

b. “Reasonable” safety means safe according to the customs and “ordinary risks” of the business

c. Some jobs are essentially hazardous; dangerous not always = negligent

2. Mayhew v. Sullivan Mining Co. (Me. 1884)

FACTS:  P fell through an unguarded and unlighted ladder hole cut in a platform inside D’s mine.  D tried to admit evidence that unlighted ladder holes were an industry-wide custom, but court refused.

HOLDING:  Custom in the form of universal carelessness is irrelevant.  One does not exercise care by following industry custom if industry custom is itself negligent.

3. The T.J. Hooper
FACTS: D operates a tugboat without a radio

HOLDING:  The fact that most tugboats in the industry do not yet have radios does not prevent the jury from holding that D’s lack of a radio was negligent and that industry custom is unreasonably dangerous and therefore negligent.

4. Proof by plaintiff:  Conversely, proof offered by P that others in D’s industry followed a certain precaution that D did not, will be suggestive but not conclusive evidence that D was negligent.  So custom is often more useful as a sword for P than as a shield for D.
5. Coase theorem:  It doesn’t matter what rule of law operates as long as it is clear.  In a bargain where both sides have all the info, there is no external influence, and transaction costs are low, the parties will naturally bargain to the most efficient solution.

E. Medical malpractice

1. Standard of care:  Usually set by industry itself nationwide, by practice of board-certified practitioner of the specialty in question.  

a. But, sometimes statute may overrule internal industry standard of care.  (Hellig v. Carey – mandated pressure test for glaucoma)

2. Informed consent:  Doctors have a duty to disclose the material risks that would be relevant to a RP’s decision.  Where risks were not disclosed, to determine causality, ask:  If a prudent person had been told these risks, would she have declined the treatment?  (Expert testimony is not necessary.)

3. Privilege to withhold information:  But a doctor may withhold information if a) it will cause harm; b) emergency; c) patient waives; or d) risk  is obvious.  

a. NOTE:  Previously, economic incentives encouraged doctors to take more care (more tests & procedures = more money), but this may be changing in the face of managed care…

F. Criminal Statutes

1. Negligence per se doctrine:   When a safety statute has a sufficiently close application to the facts of the case at hand, an unexcused violation of that statute by D is “negligence per se,” and thus conclusively establishes that D was negligent.

a. Martin v. Herzog  (N.E. 1920)

FACTS:  P, driving a wagon with no lights, was hit and killed by D.

HOLDING:  The absence of lights on P’s wagon was prima facie evidence of contributory negligence.

b. Remedy:  If the statute does not expressly create a private remedy for one injured through its violation, the court may accord to that person a right of action in tort in the name of furtherance of the purpose and efficacy of the statute.  (Rest. 2d § 847A)

i. Osborne v. McMasters (Minn. 1889)

FACTS:  D’s drugstore clerk sold P poison not labeled as such and as required by law. P took the poison and died.

HOLDING:  The statute created a duty in D to take reasonable care; D failed to use reasonable care and is therefore chargeable in negligence.  There was no common law cause of action but the statute created such a right.

c. Applies only where the injury that occurs is that which the statute was designed to prevent:  both in terms of the class of persons protected and the kind of harm.

d. Where a statute codifies a common-law rule, the customary exemptions may be inferred.

2. Defenses to negligence per se: 

a. Reasonable attempt to comply

b. Emergency

c. Necessity

d. Contributory negligence/Assumption of risk

3. Presumption:  Where violation of a statute creates a presumption – a very strong inference, less conclusive than negligence per se, but enough to establish P’s prima facie case –  P has met her burden of proof and D now has the burden of proffering a defense, otherwise judgment will be directed for P.

a. e.g., P dead in car accident; D’s car on wrong side of road – enough to get a to a jury, but there are several plausible defenses: defect in the car, unforeseen seizure, defect in the road, etc.

4. Negligence per se and proximate cause: Even where negligence per se is found, P must still establish causation:  the doctrine will apply only where P shows that the statute was intended to guard against the very kind of injury in question.

a. Violation of safety statute + causation + “right kind of harm” = summary judgment for P

b. Ross v. Hartman:  “intervention” by thief who stole unlocked car does not break the chain of proximate cause; it was the very thing to be avoided, hence a kind of proximate cause per se.

5. Compliance not dispositive:  That D has fully complied with all applicable safety statues does not by itself establish that s/he was not negligent – the finder of fact could conclude that a RP would have taken additional precautions and that a higher standard of care was operative.

6. Proof of negligence by circumstantial evidence: res ipsa loquitur: the doctrine of res ipsa loquitur (“the thing speaks for itself”) allows P to point to the fact of the accident and to create an inference that, even without a precise showing of how D behaved, D was probably negligent.  A way to address problems of proof in situations where D is the sole possessor of the facts.  Four elements: 

a. No direct evidence of D’s behavior in connection with the event;

b. Would not have happened in the absence of negligence (a “common knowledge” reasonableness standard; no expert testimony required)

i. Byrne v. Boodle: P is hit by a barrel of flour that falls from the window of D’s building

· barrels of flour do not normally fall out of windows in the absence of negligence;

· D was in charge of the building and the operations within it;

· P was just walking by; moreover, has no way of knowing why or how the event occurred.

c. Was caused by an agency or instrumentality within the exclusive control of D

i. Colmenares Vivas v. Sun Alliance Ins. Co. (1st Cir. 1986)

FACTS:  P and his wife were riding an escalator when the handrail suddenly stopped (while the mechanism continued), injuring P.  P sued the Port Authority and D; D sued the maintenance co. it had hired.

HOLDING:  D had a nondelegable duty to maintain escalators in a public area, therefore the instrumentality is assumed to be under D’s exclusive control.

ii. But, where the instrumentality was under the control of multiple Ds, and P can show that at least one was in control, some states allow P to recover, especially where the Ds participated together in an integrated relationship.  (Ybarra v. Spangard – Patient wakes up after an appendectomy to find himself paralyzed.)

d. Was not due to any voluntary action or contribution on the part of P.

e. Defenses:
i. Evidence of due care (will avoid directed verdict for P), or
ii. Rebuttal of any of the res ipsa requirements

f. Other examples:
i. TWA 800:  plane explodes on takeoff – enough to go to a jury, but not enough to find a presumption or not enough to charge either Boeing or TWA

ii. Mouse in bread case:  speaks LOUDLY of negligence, must have been negligence of baker (assuming a sole baker)…even if baker testifies as to due care, he is not effectively rebutting the presumption; such testimony is to the effect of “it couldn’t happen,” but it did happen.

G. Vicarious Liability:  Liability is imputed to D irrespective of negligence where:
1. Activity a joint enterprise and D has control over party who is negligent (e.g., drag race)

2. Master/servant relationship:  Employer is (jointly) liable for the acts of employees conducted in the scope of employment. 

VI. Plaintiff’s Conduct (Defenses)

Contributory negligence – Assumption of risk – Comparative negligence

A. Contributory negligence:  At common law, a finding of contributory negligence on the part of P was a complete defense and barred P entirely from recovery.  
1. Problems:  Dilutes incentives for D to take care, unfair to bar P’s recover if P is not only proximate cause of own injuries.

2. Rationale:  Induces P to take care, judicial efficiency, action tends to the public good in limiting liability, unfair to make D pay if P is proximate cause of own injuries. 

3. Causation:  Applies only where P’s negligence contributed proximately to P’s injuries.

a. Berry v. The Borough of Sugar Notch
FACTS:  P motorman was operating streetcar at a speed in excess of the statute; a tree D had allowed to remain standing near the street car line fell on the car.

HOLDING:  P’s violation of the statute was not a PxC of his own injury; the fact that his speed brought P to the accident location was mere chance.  The PxC of his injury was the fall of the tree.

4. Burden of proof to plead and prove contributory negligence is on D.

5. No duty to protect property from negligence of another – LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry. (U.S. 1914)

FACTS:  D’s negligently operated locomotive emitted sparks that set P’s hay, stacked within 100 ft. of D’s tracks, on fire.

HOLDING:  There is no duty to use one’s property in such a way that it cannot be harmed by another’s wrongs; therefore no contributory negligence defense. There are risks in using property adjoining D’s right of way, but those risks do not include D’s wrongs or negligence.

CONCURRENCE (Holmes):  The question of P’s contributory negligence is one of fact, not of law; a jury might find that P did not act reasonably in placing the hay so near the tracks.

6. Avoidable consequences doctrine:  D is not liable for P’s unreasonable actions (e.g., failure to seek medical attention for a broken leg) after the initial injury has occurred.

7. P’s counter-defenses:
a. Last clear chance doctrine

b. Statutory duties:  P was within the protected class of a safety statute (see Koening:  to allow a contributory negligence defense would dilute the effectiveness of the statute; individual employees powerless to change working conditions)

c. Custodial situation: P unable to control his actions

d. Emergency:  P not liable if acted as RP would in the situation

e. Willful, wanton & reckless conduct on D’s part

8. Seat belt defense:  Is not wearing a seat belt contributory negligence?  

a. NY:  Does not bar recovery, but applied in mitigation of damages (Spier v. Barker)

b. Most states:  Relevant neither to damages nor to liability; safety devices in general are a slippery slope because they don’t contribute to the accident, don’t involve a voluntary assumption of risk, and cannot mitigate risk since they are applied before the fact.

9. Last clear chance doctrine: Really a “last wrongdoer” concept.  A limit on the contributory negligence defense; if, just before the accident, D had an opportunity to prevent the harm, and P did not have such an opportunity, the existence of this opportunity (this last clear chance) wipes out the effect of P’s contributory negligence.  Requires more than merely negligence on the part of D:

a. “Davies’ dying donkey” – P having left his donkey negligently in the road does not excuse D’s failure to avoid hitting it. (Davies v. Mann)

b. Helpless P (Rest. § 479):  If P has negligently put herself in an inextricable peril, and D knows or should have known of peril, D must utilize with reasonable care and competence his opportunity to prevent the harm. (Kumkumian subway mangling)

c. Inattentive P (Rest. § 480): If D knows of P’s inattentiveness, D must utilize opportunity to prevent the harm.  (Fuller v. Illinois Central RR: old man at RR crossing)

B. Assumption of risk (AR):  Deliberate and willful encounter of a risk by P is a complete bar to recovery for injuries thereby sustained.
1. Primary AR:  Voluntary confrontation of a known risk with appreciation of the risk; or express forgiveness of D’s duty or the absence of a duty in the first place.

a. Murphy v. Steeplechase Amusement Co.:  P assumed the risk of being flopped when he chose to go on a ride called “The Flopper.”

b. But, if D’s duty is still running and negligence is still operating, no AR (e.g., rescue) – some risks cannot be assumed.

c. Appreciation of risk: awareness of the specific risk encountered, not merely of “riskiness.”

2. Secondary AR:  A risk RP would not have assumed.  Only here do we ask if a RP would have proceeded in the face of a known risk.  If not, P’s conduct (UAR) = contributory negligence.

a. Gyerman v. U.S. Lines Co.:  

FACTS:  P complained to D’s supervisor that the fishmeal sacks were improperly stacked, supervisor replied that nothing could be done, P was injured.

HELD:  P voluntarily assumed some risk, but only to the extent a RP would have done.  P never forgave the duty of the warehouse to ensure its workers’ safety.

3. Fireman’s rule:  Public safety workers cannot recover for injuries sustained in the course of duty – compensation occurs in the form of increased pay/benefits (unless negligence as regards staircase/elevator/building upkeep).

C. Comparative negligence (CN):  A rejection of the “all or nothing” doctrine wherein  D’s liability is diminished in proportion to P’s negligence.  Comparative negligence now the operating principle in almost all states.
1. Pure CN:  Each party pays in proportion to fault.

a. Li v. Yellow Cab Co. of CA
FACTS:  P made an unsafe left turn across lanes of oncoming traffic; D’s employee sped through a yellow light and hit P.

HOLDING:  “Liability for damage will be borne by those whose negligence caused it in direct proportion to their respective fault.”  The doctrine of last clear chance is abolished.  AR is subsumed by pure CN.

2. 50/50 CN:  No P more than 50% responsible may recover.

3. Eliminates need for last clear chance doctrine as a way to mitigate the harshness of contributory negligence.

4. Avoidable consequences doctrine:  Failure to mitigate damages will increase P’s proportion of fault.

5. Does not affect primary AR, where D has no duty; secondary AR becomes evidence of comparative negligence on P’s part.

a. U.S. Fidelty & Guaranty Co. v. Jadranska Slobodna Plovidba (7th Cir. 1982) – To what extent was accident the boat owner’s fault (could have put a lock on the door; knew of the lure of theft)?  To what extent was it Huck’s fault (he went into the pitch-black hold in order to steal; could have brought a light)?

6. No defense to intentional torts in most states.
VII. Multiple Defendants

Joint and several liability – Market share liability

A. Joint and several liability:  Where more than one party is the proximate cause of P’s single, indivisible harm, P may collect the damages from any or all Ds.
1. Joint tortfeasors:  Joint tortfeasors are Ds who act either in concert to cause injury to a P or entirely independently but cause a single indivisible injury to P.  Joint tortfeasors are jointly and severally liable for the harm they cause.

a. Concurrent causes:  Where the “but for” cause-in-fact test fails because each cause, by itself, either would or would not have been sufficient to bring about the result, D is still liable if his conduct is a substantial factor in bringing about the harm.

i. Kingston v. Chicago & Northwestern Ry. Co.
FACTS:  One fire, set by sparks emitted from D’s locomotive, joined with another fire of unknown origin and together entered and destroyed P’s property.  The fires were of equal size and each was a PxC of the damage.

HOLDING:  If two separate acts each constitute the proximate cause of injury, each tortfeasor is jointly and severally liable for the full damage.  It is D’s burden to show that his fire was not the PxC.

· Court’s argument hinges on 1) finding that the two fires were of equal size and that D’s fire was not “swallowed up” by the other, i.e., that each was a PxC; and 2) assumption that 2nd fire was due to nonnatural causes and that P is therefore justified in suing either P and recover the full amount.  Had D been able to prove that the 2nd fire was much larger or of natural origin, would be defenses.

b. Relationship among Ds:  Doesn’t matter whether Ds are acting independently or in concert (joint v. concurrent tortfeasors).  If acting in concert (e.g., Vaughn v. Menlove, where the dangerous haystack was built by both Menlove brothers), the instrumentality ratio is irrelevant – doesn’t matter if one has done more work than the other, or who has done the final act that makes the condition dangerous.

2. Indivisible harm required:  If P’s harm is apportionable, then there is no joint and several liability.  Each D is liable only for the extent of harm s/he committed.

a. Apportionment:  Tracing the negligent act to the harm it caused; burden is on P to show distinct harms and a reasonable basis for estimating  (Rest. § 433A)

b. Smith v. J.C. Penney – one incident may result in both divisible and indivisible harms:  

FACTS:  P is severely burned when her coat, negligently made of flammable materials, is ignited at a negligently operated gas station.  Burns would have been less severe had coat not been flammable – P would not have sustained the severe burns to her legs from the coat’s dripping  – P sustains about $1 million in burns to her upper body, $400K to her legs.  

HOLDING:  Gas station is liable for all damages (is jointly and severally liable); J.C. Penney is liable only for its apportioned share of damages, $400K.).

3. Contribution among Ds:  Any joint and severally liable D that has paid more than its share may receive contributions from the other Ds (may be determined by jury at same proceeding), except for intentional torts.

4. Indemnity among Ds:  Shifting (rather than sharing) liability.

a. A directly negligent D is obligated to indemnify a vicariously liable D (i.e., the latter has an action in indemnity towards the former).

5. Summers v. Tice:  Where P cannot apportion cause, and the Ds’ negligence is established, court may hold both Ds jointly and severally liable in the interests of fairness (since alternative would be to exonerate Ds and deny P any recovery).  Burden of proof shifts from P to Ds where Ds have placed P in the position of being unable to determine who caused his injury.
a. Similarly, where an entire industry has been negligent, the jointly controlled risk (trade association set safety standards too low) may equal joint and several liability. (Hall v. du Pont, blasting caps case)

B. Market share liability:  If P cannot prove which of three or more persons caused his injury, but can show that all produced a defective product (no evidence of concert is necessary), the court will require each of the Ds to pay that percentage of P’s injuries which that D’s sales bore to the total market sales of that type of product at the time of injury. The theory is used most often in cases involving prescription drugs; first established by Sindell v. Abbot Laboratories (DES case).

1. Exculpation: Courts are split on whether each defendant should be allowed to exculpate itself by showing that it did not make the particular items in question — some more modern cases hold that once a given defendant is shown to have produced drugs for the national market, no exculpation will be allowed.

2. No joint and several liability:  Usually, P may collect from D based only on the proportionate share of harm caused.

3. Socially valuable products:  Courts are more likely to reject use of the doctrine where the product is socially valuable, e.g., a vaccine.

4. NY modifications to CA rule:  Market share measured nationally; no inflation to reach 100% of injury to make up for nonjoined Ds; no exculpation.

VIII. Causation

Introduction – Cause in fact – Proximate cause – Intervening/Third-party causes

A. Introduction:  Generally, P must show that D’s conduct was both the proximate cause (PxC) and the cause in fact (CIF) of P’s injury.
1. Causation continuum:


	clearly no PxC (SJ for D)
	jury question
	clear PxC  (SJ for P)

	· no CIF

· independent, unforeseeable intervention amounting to a superseding cause

· too remote as a matter of law (chain too long)

· different force

· coincidence
	Was injury generally within the risk and reasonably direct?

· natural and continuous sequence

· length of chain/remoteness

· forseeability

· substantial contribution to harm
	· injury was the very thing risked

· clearly foreseeable ex ante


2. If the very thing risked is the thing that happens, a good case for PxC (e.g., Hines v. Garrett – hobo camp rape).  Opposite:  mere coincidence (e.g., Berry – tree falls on speeding streetcar).

B. Cause in fact:  The vast majority of the time, the way P shows “cause in fact” is to show that D’s conduct was a “but for” (sine qua non) cause of P’s injuries — had D not acted negligently, P’s injuries would not have resulted.
1. Time lapse:  That a certain amount of time passes between D’s action and the injuring event does not automatically negate cause in fact.

a. Stimpson v. Wellington Service Corp.
FACTS:  D’s heavy truck drives over a public way, in violation of statutory weight limits.  Several hours later, pipes in P’s basement came uncoupled and water flooded P’s house.

HOLDING:  It was reasonable to infer, despite the time lapse, that D’s actions were the cause of P’s injuries.  It was reasonable to conclude that once tension was placed on the pipe it took time for the weakest point to become strained enough to cause a fracture.

2. Joint tortfeasors:  There can be multiple “but for” causes of an event.  D1 cannot defend on the grounds that D2 was a “but for” cause of P’s injuries — as long as D1 was also a “but for” cause, D1 is viewed as the “cause in fact.”

3. Concurrent causes:  Sometimes D’s conduct can meet the “cause in fact” requirement even though it is not a “but for” cause. This happens where two events concur to cause harm, and either one would have been sufficient to cause substantially the same harm without the other. Each of these concurring events is deemed a cause in fact of the injury, since it would have been sufficient to bring the injury about.

4. Evidentiary concerns (expert testimony):  When to allow “unconventional” views?  Options include:

a. Admit any expert & let jury decide

b. The “generally accepted” test

c. Screening of qualifications of expert and of testimony, methodology, relevance, etc.

C. Proximate cause:   Even after P has shown that D was the “cause in fact” of P’s injuries, P must still show that D was the proximate cause of those injuries. The proximate cause requirement is a policy determination that a defendant, even one who has behaved negligently, should not automatically be liable for all the consequences, no matter how improbable or far-reaching, of his act. Today, the proximate cause requirement usually means that D will not be liable for the consequences that are very unforeseeable.
1. Traditional “directness” test:  Formerly, liability was imposed for any harm that resulted directly from D’s negligence, no matter how unforeseeable at the time, providing there were no superseding or intervening causes.  (Polemis, Eng. 1921).

a. Loss shouldn’t be borne by innocent victim but by negligent party.

b. No extra burden on D, merely extension of the scope of recovery.

2. Current “foreseeable P” test: Most courts hold that D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted. 

a. Wagon Mound 1
FACTS:  D negligently spills oil into the water and it travels to P’s wharf.  P concludes that the oil is not flammable, and resumes welding operations, instructing his employees to take care not to spill molten metal into the water.  They do and the wharf burns to smithereens.

HOLDING:  Because it was not a foreseeable consequence of D’s negligence, D is not liable for burning of dock even though that negligence was a “cause in fact” (sine qua non) cause of the damage.

b. Eggshell Skull P:  A key exception to the general rule that D is liable only for foreseeable consequences is: once P suffers any foreseeable impact or injury, even if relatively minor, D is liable for any additional unforeseen physical consequences (D “takes his P as he finds him.”)

c. Wagon Mound 2:  Same facts, but P is the owner of a ship destroyed in the same fire.  Here, court (in no way bound by decision in Wagon Mound 1) holds that fire was foreseeable and P wins.

3. Unforeseeable P:  D’s owes a duty only to those who foreseeably may be harmed by the contemplated action.  If D’s conduct is negligent as to X (in the sense that it imposes an unreasonable risk of harm upon X), but not negligent as to P (i.e., does not impose an unreasonable risk of harm upon P), P will not be able to recover if through some fluke he is injured (Palsgraf v. LIRR)

a. Cardozo:  Proof of “negligence in the air” will not do (Pollock on Torts).  Negligence is nonexistent in the abstract; it is always tied to a particular duty to a particular person.  If no foreseeable P, therefore no tort.
b. Andrews dissent:  No, negligence is merely falling below a certain standard of care and are therefore likely to cause someone injury.  Focus is on negligent act and its causes.
4. Andrews Helpful Hints (Palsgraf dissent) – Balancing test for PxC:
a. Natural, continuous sequence

b. D’s actions a substantial factor

c. Not too many (too substantial or independent) interventions

d. Foreseeable result (ex ante and at moment of accident’s unfolding)

e. Consequences not too attenuated or remote

i. e.g., A can of nitroglycerin is negligently left on a table; a child knocks it and it falls and hurts his foot – no liability because consequences not in the “risk area” generated by the negligence.
5. Marshall v. Nugent
FACTS:  D oil company’s truck negligently forces P off road.  Truck driver suggested that P warn other drivers about the danger while he pulled the car back on the road.  D Nugent, to avoid hitting the truck, pulled to the side, went into a skid, hit a fence, and then hit P.

HOLDING: D’s negligence still operating; the extra risks negligently imposed were still there and the question of whether injury to P was effectively caused by . If so, the fact that the chain was bizarre does not bar recovery.  As long as the harm suffered by P is of the same general sort that made D’s conduct negligent, it is irrelevant that the harm occurred in an unusual manner. (Where “foreseeable” and PxC collide.)

a. Some question as to whether P himself was an intervener in the chain of causation – he voluntarily went to the top of the road.

6. Kinsman Transit Co.:  Friendly reconciles Polhemus (D liable for all direct consequences of negligence) and Wagon Mound 1 (D liable only for foreseeable consequences) and holds:  Principle of WM1 excludes liability where damage results from a hazard other than the one negligently created.

7. Restatement:
a. D’s conduct is a PxC if it is a “substantial factor in bringing about the harm;” vs.
b. D’s conduct will not be a PxC of P’s harm if “after the event and the looking back from the harm to [D’s] negligent conduct, it appears to the court highly extraordinary that it should have brought about the harm.”

8. PxC “rule” to apply:
a. Establish foreseeable P (can be broad – P a member of a class as to which there was a general forseeability of harm).

b. Apply ex ante risk analysis to determine negligence.

c. Broader ex ante analysis, taking into account dangerous forces, to determine risk area.

d. In short, ask “Was injury generally within the risk and reasonably direct?”
i. Polemis:  P and D would argue generally about forseeability/risk area, and the closer P came to being convincing on forseeability, the more likely s/he would be to prevail.  However, merely showing that some sort of injury to the ship was foreseeable would not be sufficient; proportionality and type of injury is relevant.

ii. Palsgraf:  Borderline between judgment for D and a jury question.  Could be argued that P’s injury resulted from a hazard different than the one risked, but could be close enough to go to a jury.

D. Intervening/Third-party causes:  A foreseeable action by a third party does not break the chain of PxC.  
1. Test:   If D should have foreseen the possibility that the intervening cause (or one like it) might occur, or if the kind of harm suffered by P was foreseeable (even if the intervening cause was not itself foreseeable), D’s conduct will nonetheless be the proximate cause. But if neither the intervening cause nor the kind of harm was foreseeable, the intervening cause will be a superseding one, relieving D of liability.

a. The case especially where the risk of a particular intervening cause is the very risk (or one of the risks) that made D’s conduct negligent in the first place, e.g., criminal intervention (D leaves keys in car, X steals car and runs over P…if court believes that the risk of theft is one of the things that makes leaving keys in the ignition negligent, the court will conclude that X’s intervention was not a superseding cause).

b. Brower v. NY Central & HRR – D’s negligence caused not only collision, but theft of P’s cargo as he lay stunned and injured. Dissent: independent criminal actor broke causal chain.

2. Criminally or intentionally tortious conduct:  A third person’s criminal conduct, or intentionally tortious acts, may also be so foreseeable that they will not be superseding. But in general, the court is more likely to find the act superseding if it is criminal or intentionally tortious than where it is merely negligent.

3. Responses to D’s actions: Where the third party’s intervention is a “normal” response to D’s act, that response will generally not be considered superseding. This is true even if the response was not all that foreseeable, e.g.:

a. Escape:  If in response to the danger created by D, P or someone else attempts to escape that danger, the attempted escape will not be a superseding cause so long as it was not completely irrational or bizarre.

b. Rescue:  If D’s negligence creates a danger which causes some third person to attempt a rescue, this rescue will normally not be an intervening cause, unless it is performed in a grossly careless manner. D may be liable to the person being rescued (even if part or all of his injuries are due to the rescuer’s ordinary negligence), or to the rescuer.  Public policy demands protection of the (non-wanton) rescuer:  “Danger invites rescue.” (Wagner)

c. Aggravation of injury by medical treatment:  D is liable for anything that happens to P as the result of negligent medical treatment, infection, ambulance accident, etc. (except for gross mistreatment by medical provider – e.g., nurse gives P a dangerous shot of morphine to “spare his suffering”).

4. Unforeseeable intervention, foreseeable result: If an intervention is neither foreseeable nor normal, but leads to the same type of harm as that which was threatened by D’s negligence, the intervention is usually not superseding.

5. Unforeseeable intervention, unforeseeable result:  But if the intervention was not foreseeable or normal, and it produced results which are not of the same general nature as those that made D’s conduct negligent, the intervention will probably be superseding.

a. Extraordinary act of nature – Neighbor builds a negligent woodpile (may house termites) and an unprecedentedly strong hurricane takes one of the logs and blows into P’s house, killing him.  Probably a superseding cause because the hurricane was so strong as to be virtually unforeseeable, and the type of harm that it produced was not the type that made D’s conduct negligent in the first place.

6. Third person’s failure to discover:  A third person’s failure to discover and prevent a danger will almost never be superseding. For instance, if a manufacturer negligently produces a dangerous product, it will never be absolved merely because some person further down the distribution chain (e.g., a retailer) negligently fails to discover the danger, and thus fails to warn P about it.

IX. Affirmative Duties

Introduction – Exceptions 

A. Introduction:  Under common law, as in criminal law, no duty to rescue/aid another. (No duty to rescue a drowning stranger; in Buch v. Armory Manufacturing Co. – no duty of mill towards a trespassing child, old case, no longer really applicable per below.)
1. Good Samaritan Laws:  Good Samaritan activity is encouraged by some states via exemption from liability or negligence; VT has a Good Samaritan law on the books.

2. Economic argument:  Wherever costs to do so are low, we should help others:

	
P = probability of harm if no rescue

L = effort of rescue

B = benefit of rescue

	     P x L : B

(Posner formula)


3. Epstein’s answer:  What is meant by “little or no inconvenience” (L)?  What about autonomy, liberty, the difference between moral and legal duties?  How wide to cast the net?

B. Exceptions:  Some relationships do create a duty:
1. Business settings: Anyone who maintains business premises must furnish warning and assistance to a business visitor, regardless of the source of the danger or harm. (Overrules Buch)

2. D involved in injury: If the danger or injury to P is due to D’s own conduct, or to an instrument under D’s control, D has the duty of assistance. This is true today even if D acted without fault. (Montgomery v. National Convoy, Rest. § 322)

3. D and victim as co-venturers: Where the victim and the defendant are engaged in a common pursuit, so that they may be said to be co-venturers, some courts have imposed on the defendant a duty of warning and assistance. For instance, if two friends went on a jog together, or on a camping trip, their joint pursuit might be enough to give rise to a duty on each to aid the other.

4. Assumption of duty: Once D voluntarily begins to render assistance to P (even if D was under no legal obligation to do so), D must proceed with reasonable care.

a. Preventing assistance by others: D is especially likely to be found liable if he begins to render assistance, and this has the effect of dissuading others from helping P.  D has the duty to take reasonable care not to block rescue efforts. (Rest. § 327)

b. Leaving victim worse off:  If D takes it upon himself to assist P, he has an obligation not to put P in more danger or leave P worse off.  (Gimbels, Rest. § 324)

5. Duty to control third persons/Special relationship: A duty to control a third person may arise either because of a special relationship between D and a third person/injurer, or a special relationship between D and P/victim.  (Rest. § 315A and B).

a. Special relationship with 3rd person/injurer:  Some courts have held that where a psychiatrist  has special knowledge of a situation, it may be negligence for him not to anticipate a crime or intentional tort.  (Tarasoff v. Regents of UC)

i. Exception to rule that the RP is entitled to presume that 3rd persons will not commit crimes or intentional torts.

b. Special relationship with P:  Some courts have held that a landlord has a duty to take certain precautions to ensure tenants’ safety because she is the only party with the power to do so.  (Kline v. 1500 Mass Ave.)

i. Dissent:  Was landlord D’s failure to act the cause in fact of the particular harm to P?  Could the harm reasonably have been prevented by D?

X. Strict Liability

Ultrahazardous activities

A. Ultrahazardous Activities: A person is strictly liable for any damage which occurs while she is conducting an “abnormally dangerous” activity (liable despite having exercised all possible care)
1. Historical development
a. Rylands “unnatural use” rule

b. Booth v. Rome:  SL follows from a direct trespass (by object) – draws on old trespass/case distinction

c. Spano v. Perini Corp.: extends to concussion injury from D’s blasting activity; later extended to abnormally dangerous activities generally (a full circle back to Rylands?).  Not a restriction on D’s right to use his property, rather a recalculation of the costs of engaging in such activities.

2. Six factors: Courts consider six factors in determining whether an activity is “abnormally dangerous”: (1) there is a high degree of risk of some harm to others; (2) the harm that results is likely to be serious; (3) the risk cannot be eliminated by the exercise of reasonable care; (4) the activity is not common (cf driving); (5) the activity is not appropriate for the place where it is carried on; and (6) the danger outweighs the activity’s value to the community.

a. However, the activity must have utility to the extent that it is not negligence merely to engage in it.

b. Examples:  Operation of a nuclear reactor; use or storage of explosives; conducting of crop dusting or spraying.

c. Airplane accidents: There usually is not strict liability in suits by passengers for airplane accidents. Therefore, in a suit by the estate of a passenger against the airline, the plaintiff must show negligence. (But most courts do impose strict liability for ground damage from airplane accidents.)

3. Limitations:
a. Activity must be PxC of harm, based on ex ante forseeability; there is SL only for the scope of risk that makes the activity abnormally dangerous in the first place.  (e.g., D’s truck, transporting dynamite, hits and kills P.  Transporting dynamite is an ultrahazardous activity, but P’s death did not result from the kind of risk that makes the activity abnormally dangerous.)

i. A related rule is that D will not be liable for his abnormally dangerous activities if the harm would not have occurred except for the fact that P conducts an “abnormally sensitive” activity.  (Madsen v. E. Jordan Irrigation Co., mink case)

4. Contributory negligence no defense:  Ordinary contributory negligence by P will not bar her from recovery under SL.

a. But UAR is:  But if P knowingly and voluntarily subjects herself to the danger, this will be a defense, whether P acted reasonably or unreasonably in doing so.

XI. Products Liability

Products liability theories – Negligence – Warranty - Strict liability – Manufacturing defects – Design defects – Duty to warn – Prescription drugs/Medical devices – Dangerous but nondefective products – Unavoidably unsafe products – P’s conduct/defenses - Rest. 2nd – Proposed Rest. 3rd
A. Three theories:  Products liability refers to the liability of a seller of a tangible item which, because of a defect, causes injury to its purchaser, user, or sometimes bystanders. Usually the injury is a personal injury. The liability can be based upon any of three theories:
1. Negligence
2. Warranty:  a hybrid tort/contract action

3. Strict tort liability
B. Negligence:  Formerly limited by the doctrine of privity, the requirement that P must show that he contracted directly with D. But every state has now rejected the privity requirement where a negligently manufactured product has caused personal injuries. It is now the case that one who negligently manufactures a product is liable for any personal injuries proximately caused by his negligence.  (McPherson v. Buick, Henningsen)
1. Foreseeable P:  Even where P is a 3rd person (as opposed to the purchaser or even another user of the product), P can recover in negligence if she can show that she was a “foreseeable P.”  (e.g., P pedestrian may sue the manufacturer of a car that hit her due to defective brakes.)

C. Warranty:  P can sue both retailer and manufacturer for breach of express or implied warranty of merchantability and for implied warranty of fitness for purpose (ordinary use only).
1. McCabe v. Liggett Drug – An exploding coffeemaker is not of merchantable quality.

D. Strict liability:  Looks at the product, not at the behavior of D (as in negligence) – but bringing in action in one does not preclude bringing an action in the other.  

1. Pros:
a. Consumer should not have to bear all risks alone.

b. Consumer (rightly) relies on manufacturer to discover and correct defects; manufacturer in best position to minimize risks.

c. Manufacturer can spread losses (internal insurance system) more easily than consumers.

d. Economically efficient in that manufacturer can internalize accident costs into product price.

e. Eases burden of proof for P (may be impossible under negligence standard).

f. Reduces costs of litigation.

g. Increases incentive to invest in safety.

h. Holding retailers strictly liable increases incentive to deal with safe manufacturers.

2. Cons:
a. Reduces product choice; consumers prevented from choosing a cheaper, if more dangerous product.

b. Suppresses innovation.

c. Doesn’t necessarily lead to greater safety.

d. Prices may go up even where consumer could have prevented accident (making other consumers pay for V’s own stupidity).

e. Danger of excessive litigation.

f. Makes manufacturers into insurers.

E. Manufacturing Defects:  Manufacturers and retailers are liable without regard to fault or care taken for the injuries proximately caused by the defective products they produce and sell.  Everyone in the chain of commerce is liable; retailers are often in practice indemnified by manufacturers.
1. First stirs in Traynor’s concurrence to Escola v. Coca-Cola (exploding bottle) – easier to simply fix responsibility where it will be effective than to jump through the hoops of res ipsa.  Traynor’s rationale:

a. Responsibility:  will increase general level of safety and is the best distribution of burdens (will raise costs, but not much). (However, when calculating costs, manufacturers analyze the cost to themselves, not to society.)

b. Efficiency:  internalization of accident costs, internal insurance system

c. World of mass production/Helplessness of the individual
d. Consumer expectations:  people should expect that their products will be safe

e. Complications of proof

F. Design defects:  In a design defect case, all the similar products manufactured by D are the same, and they all bear a design that is itself defective and unreasonably dangerous. 
1. Barker v. Lull (California) test:  P must show that product 1) falls below the expectations of the average consumer, or 2) presents an excessive preventable danger.  The old rule leads to the assumption that if a product is widely held to be unsafe, the manufacturer should not be liable, which is absurd.

2. Piper (Restatement) test:  P must show that a reasonable alternative design could have reduced or avoided the harm (no consumer expectation prong), meaning that 1) there was a feasible alternative design which, consistent with the consumer’s expected use of the product, would have avoided the particular injuries; and 2) the costs of the alternative design are less than the costs of the injuries thereby avoidable.

3. Negligence predominates:  Most design defect cases have a heavy negligence aspect, even though the claim is in strict liability.  P must show that D chose a design that presented an unreasonable danger to P.  

4. Burden of Proof:
a. Barker:  Once P shows PxC (design caused harm), D must show that danger was not excessive through a risk utility analysis (rationale:  only D has the evidence required to do so).  Risk utility analysis factors include:
i. Gravity of danger posed by design

ii. Likelihood of danger

iii. Mechanical feasibility of safer alternative design

iv. Financial cost of alternative design

v. Adverse consequences to product and consumer of other design

b. Wilson v. Piper Aircraft/Restatement:  Leave whole burden on P (rationale:  Barker rule encourages litigiousness, “fishing expeditions”); analysis is codified in proposed Restatement § 2:

i. magnitude of foreseeable risks of harm

ii. nature & strengths of consumer expectation

iii. effects on costs of the product

iv. effects of alternative design on product function

v. relative pros & cons of proposed safety features

vi. product longevity

vii. maintenance & repair

viii. esthetics

ix. marketability

x. Not relevant:  effect on corporate earnings or employment in a given industry

5. Two kinds of claims:
a. Structural defects:  P shows that because of D’s choice of materials, the product had a structural weakness which caused it to break or otherwise become dangerous.

b. Lack of safety features: P shows that a safety feature could have been installed on the product with so little expense (compared with both the cost of the product and the magnitude of the danger without the feature) that it is a defective design not to install that feature.

i. D can rebut by showing that competitive products similarly lack the safety feature, but such a showing is not dispositive.

6. Consumer expectations:  Traditionally, D was SL for any “foreign object” within foodstuffs, so some courts refused to hold D SL for substances “natural” to the food served (e.g., bones in a meat dish – Mix v. Ingersoll Candy Co.).  Other courts have adopted a compromise position where D is SL for foreign contaminants but liable in negligence for natural contaminants (Mexicali Rose v. The Superior Court).

7. Suitability for unintended uses:  D may be liable not only for injuries occurring when the product is used as intended, but also for some types of injury stemming from unintended uses of the product if such uses are reasonably foreseeable.

a. Crashworthiness:  A car is not intended to be used in a crash, but manufacturers have a responsibility to ensure that its product is reasonably crashworthy, since collisions are reasonably foreseeable.  (Volkswagen v. Young)  There is a limit, however, since ultimate crashworthiness would produce a car so heavy and rigid that no one would buy it.

8. Historically:  Before mid-1970s, authority was Campo v. Scofield:  in order to establish liability, manufacturer must have violated the standard that product is fit for its present use.  Liability is obviated where danger is open and obvious (creating a paradox – manufacturer must create a safe product, yet is excluded from liability if so dangerous as to be obvious).  Standard is set by legislature, not by the courts. 

9. Micallef v. Miehle Co.
a.   Overturns Campo and holds that manufacturers always has the duty to make products safe for their intended use and P always has a duty to take care. 

b. Reasonable care balancing test – COA:COP:  Balance the likelihood of harm and the gravity of harm if it happens against the precaution which would be effective to avoid harm.  Also evaluate whether manufacturer used reasonable skill in the design and kept abreast of scientific developments.

i. Idea is that people should not be allowed to assume some dangers, even if it would mean poorer people could afford certain items.

G. Duty to warn:  Even where a product is properly designed and properly manufactured, D must nonetheless give a warning if there is a non-obvious (but foreseeable) risk of personal injury from using the product. Similarly, in this situation, D may be liable for not giving instructions concerning correct use, if a reasonable consumer might misuse the product in a foreseeable way. 

1. Compliance with labeling statutes is evidentiary but not dispositive.  Most courts hold that safety statutes merely provide the minimum, unless there is evidence that Congress intended to preempt more demanding state labeling rules, as in Cipollone v. Liggett Group.

H. Prescription drugs/Medical devices:  Formerly fell under the comment (k) exception of § 402A, “unavoidably dangerous” products, overwhelmingly good for society but carrying certain unavoidable risks.  If warning is inadequate, no SL.

1. Proposed Rest. 3rd § 6:  Applies SL for manufacturing defects in drugs, but otherwise restricts liability.

a. Design is defective only if reasonable health care providers, knowing of foreseeable risks and benefits, would not prescribe the drug/device for any class of patients.

b. Duty to warn:  Manufacturer must supply warnings/instructions to health care providers (learned intermediary doctrine) or directly to consumers where the latter are “not in a position to reduce the risks of harm in accordance with the instructions or warnings.”  This provision recognizes cases where consumers are more involved in choice, e.g., MacDonald v. Ortho Pharmaceutical Corp. (oral contraceptives caused stroke, warning listed “abnormal blood clotting” but not the word “stroke”), especially where consumers are directly advertised to, and where the ordinary doctor-patient relationship is not in effect, e.g., Davis v. Wyeth Laboratories and Reyes v. Wyeth Laboratories (mass vaccinations for polio).

I. Dangerous but nondefective products:  A question as to whether risk-utility analysis may be extended to defect-free products the presence of which in the market may be said to create risks in excess of the products’ social utility, e.g., guns and convertible cars.  Courts have been hostile to the idea of inherently dangerous products as compared to dangerous activities. 
1. Exceptions:  In Kelly v. R.G. Industries, the court allowed an action against the manufacturers of “Saturday Night Specials,” which it found useful only for criminal activity.  Similar claims have occasionally survived concerning prescription drugs (Tobin v. Astra Pharmaceutical Products and ritodrine), as codified in Rest. 3rd, § 4(b)(4) supra.

J. Unavoidably unsafe products

1. Brown v. Superior Court (Abbott Laboratories (CA 1988)
FACTS:  Can children of mothers who used DES collect damages from the labs that made it, if the labs didn’t know of the danger at the time the drug was created?

a. Options:  Barker design defect case? Failure to warn?  Rest. 2nd § 402 comment (k) – duty to warn only of foreseeable dangers?  Kearl v. Lederle Laboratories – SL unless drug is “unavoidably dangerous” (communicates substantial health benefits)?

HOLDING:  Manufacturers should not be held SL for injuries caused by prescription drugs as long as the drug was properly prepared and accompanied by warnings of all known dangers.

b.   SL is too expensive and time-consuming (public interest is in making new drugs available sooner rather than later).

c. Brown has been received with some resistance; seen as inconsistent with broader scope of liability under Barker (why only Rx drugs?).

2. Brody v. Overlook Hospital (NJ 1972, 1974)
FACTS:  P contracts hepatitis through a blood transfusion; trial court holds hospital SL (even though no known test to detect) to encourage further developments in testing.

HOLDING:  Appellate courts overrule per comment (k) (danger not foreseeable).

a. More than 40 states enacted legislation adopting a negligence standard; Idaho has a SL rule only for paid blood donors and for profit blood banks.

3. Beshada v. Johns-Manville Products Corp. (NJ 1982):  Held that asbestos manufacturers were SL even though dangers of asbestos were undiscovered and undiscoverable (i.e., rejected “state of the art” defense).  “[T]he distributor of a defective product should compensate its victims for the misfortune that it inflicted upon them…By imposing on manufacturers the costs of failure to discover hazards, we create an incentive for them to invest more actively in safety research.”

a. Consequences:  Johns-Manville went bankrupt; NJ refused to extend holding to prescription drugs (where issue of availability predominated).

K. Plaintiff’s conduct (defenses)

1. If P’s CN lies in failing to inspect the product, virtually all court agree that this is not a defense.

2. Only a few defenses to strict liability:

a. Unforeseeable use/modification of product

b. Voluntary, unreasonable assumption of risk
c. In states following comparative negligence, courts are split as to whether P’s contributory negligence should result in a proportionate reduction in recovery. 

i. Daly v. General Motors Corp. (CA 1978)
FACTS:  CA has a contributory negligence regime; P claims that exposed door lock caused door to open and was PxC of his harm.  P was drunk, speeding, not wearing a seatbelt, and had not locked the doors.  (His drunkenness was allowed in as the reason he neither used his seat belt nor locked the door.)

HOLDING:  P’s conduct is relevant and through an apportionment system provides for a “discount” in his recovery.

IS P’S  CONDUCT A DEFENSE OR EVEN ADMISSABLE?

	Irrelevant, except for UAR (Daly dissent)
	Relevant & Apportionate (Rest. & Daly majority)

	· SL & negligence are apples and oranges
	· Semantics (“comparative negligence” is a misnomer

	· Consideration of P’s conduct undermines goals of SL:  to create incentives for manufacturers to make their products as safe as possible
	· Goals not frustrated: mitigation of proof problems and spreading still occur; safety is not weakened because the manufacturer can’t count on negligence of P – in fact, under old rule, UAR is worse for P 

	· Too difficult for jurors to apportion & measure deductions
	· Juries can handle it.

	· Wipes out the liability of intermediaries
	· Juries can handle it (can they?)

	· Ps’ actions are irrelevant as regards whether the product is defective – detracts from main issue
	· Fairness & efficiency – P, not D is at fault, provides incentives for P to take care

	· Manufacturers will put effort into fishing for wrongdoing by P and unjustly diminish recovery; recovery shouldn’t be subject to second-guessing
	


3. Rest. 3rd § 17:  Adopts Daly majority and allows D to introduce any causal evidence as to P’s failure to conform to applicable standards of care, including UAR.

a. All evidence should be presented to trier of fact for the purpose of apportioning liability

b. Apportionment is according to the comparative negligence system of the state. 

c. However, the trier of fact may decide to allocate little or no responsibility to the P (depending on seriousness of fault).

d. Example:  Baker (outside of CA) uses a high-lift loader in rough terrain for which use is contraindicated.  Under Rest 3rd:

i. A defect?  Per § 2(b), is another design a reasonable alternative?  Per facts, not a jury question.

ii. CN/UAR? Per § 17, B had knowledge of warning, didn’t want a device to stop such use, voluntarily encountered a known risk. So barred 100% from recovery?

· Or is warning not so clear-cut? Or did not B fully appreciate the actual risk (maybe thought that risk was not being able to get the job done)?  If so, still CN, but not UAR, and therefore some recovery.

e. Example:  Roger’s temperature warning light goes on, he hasn’t read the instruction manual, assumes that it is not serious and keeps driving, and an electrical fire ensues.  Under Rest. 3rd:

i. How serious is Roger’s behavior?  Certainly a question of negligence, he could have read the manual either before or even after the light went on.  Couldn’t appreciate the actual risk – but why not?  Was it negligent for him to put himself in that position?  At the very least, question will go to the jury.

f. Example:  Fred removes the safety guard on a pelletizer machine, forgets to replace it, and his hand is pulled into the machine.

i. How serious is Fred’s behavior?  He actively removed the safety guard – but perhaps the machine shouldn’t run without it. Is that a defect? Would it be easy and relatively inexpensive to install such a mechanism?  Or to redesign so that you don’t have to remove the guard to clean the machine?

L. Restatement 2d (§ 402A, 1966):  The basic rule is that a seller of a product is liable without fault for personal injuries (or other physical harm) caused by the product if the product is sold: (1) in a defective condition that is (2) unreasonably dangerous to the user or consumer. Once these requirements are satisfied, the seller is liable even though he used all possible care, and even though the plaintiff did not buy the product from or have any contractual relationship with the seller.

1. Defective condition:  Manufacturing defect, i.e., departs from design standard for product (but will become used for “defective/unreasonable design”)

2. Unreasonably dangerous:  Dangerous beyond what the reasonable consumer will contemplate or assume.

a. Not any and all products that can cause harms (e.g., excessive consumption of butter can cause a heart attack, but butter is not in itself unreasonably dangerous).

b. A product that obviously presents a particular danger to all reasonable consumers is therefore not defective or unreasonably dangerous (e.g., a knife).

3. Warnings:  Warnings are required if the seller knows or should have known that there are hidden dangers which the warning will alleviate (a very negligence-like standard).

4. Unavoidably unsafe products:  A product will not give rise to strict liability if it is unavoidably unsafe (not defective) and its benefits outweigh its dangers (e.g., vaccines, prescription drugs).

a. However, the manufacturer may be required to include a warning.

5. Measured at time of sale: Generally, “unreasonable danger” and “defectiveness” are measured by reference to the state of human knowledge at the time the product was sold, not the time the products liability case comes to trial. In other words, if the manufacturer did not and could not reasonably have known of the danger at the time of manufacture, it will not be strictly liable. This is often called the “state of the art” defense.

M. Proposed Restatement 3d (Products Liability, 1997)

1. § 1: Liability of commercial seller or distributor for harm caused by defective products
2. § 2: Categories of product defect:
a. Manufacturing defect:  when product departs from intended design despite exercise of all possible care;

b. Design defect:  when foreseeable risks of harm could have been reduced or avoided by a reasonable alternate design, and the omission of this alternative design renders the problem not reasonably safe;

c. Inadequate instructions or warnings:  when foreseeable risks of harm could have been reduced or avoided by the provision of reasonable instructions or warnings

3. § 6:  Liability of commercial seller or distributor for harm caused by defective prescriptions drugs and medical devices:
a. (b):  A prescription drug or medical device is defective if at the time of sale or distribution it falls into one of the categories in § 2 above.

b. (c):  A prescription drug or medical device is not reasonably safe due to defective design if the foreseeable risks of harm are so great in relation to its foreseeable therapeutic benefits that reasonable health care providers would not prescribe it.

c. (d):  …not reasonably safe due to inadequate instructions or warnings if reasonable instructions/warnings are not provided to 1) prescribing and other health care providers in a position to reduce the risks of harm in accordance with the warnings; or 2) the patient when the manufacturer knows or has reason to know that health care providers will not be in a position to reduce the risks of harm…

	
	Rest. 2nd
	Rest. 3rd

	· Who is liable?
	Any producer/supplier in the chain


	Same

	· What is a defect?
	Defective condition

Unreasonably dangerous – not contemplated by reasonable consumer

(CA – Defective condition only)


	Breaks out into:

a) manufacturing defect

b) design defect

c) insufficient warning

	· State of the art matter/a defense?
	Doesn’t discuss except as regards unavoidably dangerous products, measured at time of sale (so yes).
	Relegates issue to defective design, as the starting place – D held only to standard at the time, esp. w/ pharmaceuticals (so yes).
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