TORTS: Fox Fall 1999

I. INTENTIONAL TORTS

A. Intro

a. What torts protect:

1) property intrusion

2) freedom to act w/o concern you’ll go to court

3) you may have duties to investigate or to follow yourself

4) personal security/dignity

b. 3 types torts

1) intentional

2) negligent

3) other (strict)

c. Prima facie case=evid alleges essential elements of a tort, sufficient to prove D’s action caused injury.

d. Motion to dismiss=failure to present pf case

e. Summary judgm=on facts, untitled to judgment as matter of law

B. Requirements of intentional tort

a. Act: P: had warning.  D: no act/automatism
b. Intent (desire to bring result & knowledge/belief certain results likely to follow from objective-RP standard) P: substantial certainty, D: none

c. Causation: 
d. Harm: P: nominal damages.  D: no compensable harm, consent/permitted touching

C. Affirmative defenses:

a. D: consent. P: beyond scope, illegal

b. D: self defense.  P: unreasonable, could retreat

c. D: defense of property.  P: unreasonable, no warning

d. D: defense of chattels.  P: had claim of right

e. D: necessity (harm avoided greater than caused).  P: must compensate for injuries

D. Battery = action.  3 elements:

a. Act = result in unpermitted (expressed or implied), offensive touching 

b. Intent

i. To make contact or intent to commit assault w/accidental touching

ii. Vosburg v Putney 

1. Facts: D lightly kicked P’s shin in classroom, unintentionally aggravating previous injury, so he eventually lost leg use.  

2. Held: P didn’t need to prove D’s fault or intended resulting harm.  In A&B, P must only show D committed unlawful act or had unlawful intention to commit resulting harm.  No implied license of school ground & in regular school hrs, so unlawful.  Tortfeasor must take vic as finds him.

iii. Garrett v Dailey:
1. Facts: P (P (adult w) about to sit, & P (5 yr old boy -guest in backyard) pulled chair away.  

2. Held: Is intentional & harmful body contact.  D knew w/substantial certainty act would cause harm, & that was enuff, so absence of intent to injure/embarrass/do A&B doesn’t free him from liability.  Since there was no bodily harm, must know the consequences of action.  

iv. Transferred intent: Talmage v Smith: D threw stick at 2 guys, hit P (friend of 2 guys).  Didn’t matter if D didn’t see or intend to hurt P – intention was to do harm to someone.

c. Cause=act caused touching
d. Harm=umpermitted touching is itself sufficient harm
i. Peeps have right to phys autonomy & dignity (Mohr- below – wrong ear op)
ii. Extends to person’s object or phys space (cane, purse)
E. Trespass on land 

1-Act: unpermitted entry/use of other’s property/

2-Intent: go/use land unpermitted way.  Knowledge of bein on another’s land isn’t necessary. 

3-Cause: unpermitted entry/use caused the harm

4-Harm: damage to phys autonomy, like battery

a. Brown v Dellinger: Ds (7 & 8 yr old kids) liable for ignitin fire in charcoal burner in P’s garage, as fire spread & burned house…didn’t intend for fire to escape, but unauthorized acts of lightin fire made em trespassers & liable)

b. Cleveland Park Club v Perry: D put ball in, & took drain out, which damaged club pool…Intent is to complete the phys act, not to cause injurious consequences.

c. Maye v Tappan: D dug gold on P’s land, cuz D thought he owned it himself… didn’t matter if he was willful, ignorant, etc….had to recover $ cuz he took Ps  property & injured em.

F. Emotional & dignitary harms

a. Assault=threat/ability to harm

i. Act – threatens battery/creates imminent apprehension of harmful/offensive contact

1. Tuberville v Savage – mere words generally not assault
a. Facts: P put hand on sword, sayin if it weren’t assize time (judges being in town), he wouldn’t take such lang. D hit him-claimin P’s words = assault.

b. P made conditional statement, implying it wouldn’t be done, so his words denied intent.  Assault must appear to be immediate unfolding of the act/violence, not sumn that’s gonna happen in a while, like several days.  D’s apprehension unreasonable.  

c. Mere words don’t amount to assault, & makin threat from distance isn’t assault.  

2. I. de S. & Wife v W. de S – need present threat to inflict harm

a. Facts: D struck door of closed tavern w/hatchet, then at P’s head out window.

b. Held: Makin another fearful of harmful touching is assault.

ii. Intent – to cause apprehension or commit battery.  

iii. Harm=Apprehension
1. need belief that real force is comin upon em (touching sufficient but not needed.)
2. Allen v Hannaford: 
a. Facts: D held up unloaded gun menacingly, said is gonna shoot
b. Held: D had apparent ability to follow threat thru.  Assault depends more on D’s apprehensions than P’s secret intentions

b. Offensive battery (same elements as battery)
i. Alcorn v Mitchell
1. Facts: P spat in D’s face at trial

2. Held: Jury right in giving damages for insult.  Was intent to cuz touching, so U know it’s offensive.  

c. False Imprisonment/False Arrest.  Elements:

i. Needs complete confinement - Bird v Jones

1. Facts: P walks into public highway, D holding event there & Bird couldn’t get thru, though coulda stayed or gone other direction.

2. Held: Imprisonment requires total, not partial, imprisonment.

3. Dissent (Lord Denman): Imprisonment=any restraint of person by force, leavin inconvenient way leads to delay, danger

ii. No reasonable way out, no force necessary - Coblyn v Kennedy’s Inc

1. Facts: P (70 yr old man) took off scarf (bought in other store), into pocket…when leaving, put it on again, & D grabbed his arm & took him upstairs to store. P had chest & back pains, stopped several times…eventual myocardial infarction.

2. Held: D’s act needs, & here was, no consent or priv for there to be false confinement. Any phys power that seems to be avoided only by submission is false imprisonment….esp considerin P’s circumstances.  Need reasonable grounds (ie probable cause under the MA statute for merchant to detain.)

iii. Awareness of being trapped by P. (Yet harm w/o knowledge/awareness can also work.)

iv. D must intend to confine, cuz is no liability for negligently caused impris.  Only if P suffers major harm from it are negligence principles used

v. Defense: consent/priv - confinement can also incl  P who’s free to go as pleases, but accepts confinement to protect wrongful appropriation of property by D.  

1. Coblyn (No consent) 

2. Herd v Weardale Steel, Coal, & Coke Co. (Is consent)
a. Facts: P entered mine to do shift but asked to use elevator to go up cuz work was unsafe…½ hr detainment

b. Held: P initially chose to go to bottom of mine, acceptin those conditions.

3. Sindle v NYC Transit Authority – protection of person/property - Bus driver may’ve had priv to take rowdy junior hi kids to cop station in - Evid allowed 

4. Peterson – parental control/discipline (deprogramming)

d. Intentional Infliction Of Emotional Distress: Outrageous Conduct

i. Elements: 

1. Act: must be outrageous
2. Intent: Normally, reckless disregard isn’t enuff.  Gotta know w/substantial certainty your act could produce serious effect (ie Garret v Dailey, see above.)  

3. Harm: serious physical harm…U need a whole lotta protection so peeps ain’t chilled by your words.  Is thus heavy burden placed on P.  

ii. Early evolution: Wilkinson v Downton

1. Facts: D called P, lyin that her husband’s smashed in accident, she was ill in nervous shock

2. Held: need extreme & outrageous conduct---calculated conduct to cause such a severe emotional reaction.  U don’t need to be malicious, & do not need to have intent in the manner as other torts….crt implies intent on D.  

iii. Hustler Magazine v. Falwell 

1. Facts: Hustler printin ad parody of Jerry Falwell (political figure)

2. Held: polit speech is protected as free speech.   Hasta be believable.  In “implied license” for such act, unlike in Wilkinson
iv. Patterson v McLean Credit Union
1. Facts: Employer gave her demeaning tasks, dissed her for being black, etc.

2. Held: Fell short of NC’s outrageous conduct requirement. Narrow protection for P.

v. Harris v Forlklift:

1. Facts: constant sexual innuendos to female employees 

2. Held: no “serious emotional or physical harm”, but this case est. illegality of hostile work environments.  The outrageous tort standards (which are tough….very hard to win such cases) are lifted in discr & employment cases…..cuz such cases are considered serious social prob.  

vi. 46: Outrageous Conduct Causing Severe Emotional Distress:

1. Usin extreme, outrageous conduct intended or recklessly causin mad emotional or phys distress is liable

2. Liable to 3rd person if intentionally or recklessly cause severe emotional distress: to immediate fam present whether or not is bodily harm or other peeps present if is bodily harm

3. Public utility’s liable to patrons for gross, offending insults while otherwise actin in scope of job

G. Affirmative defenses:

1-Consent as defense

1-Mohr v Williams – no consent when invasion beyond scope of it
a. Facts: P consented for op on right ear, & durin op when P was anesthetized, D (doctor) found that left ear was seriously injured but not critically dangerous…D operated on that ear instead.
b. Held: Was wrongful op, & lack of wrongful intent didn’t matter.  Circumstances (not emergency) didn’t justify act.
c. In US, “best interest/good faith” defense doesn’t work at all.
d. Like Vosburg, deals w/appropriate time & place for action.  But deals w/lack of consent, not having intent like Vosburg. 

2-Kennedy v Parot: - ok for emergency

e. Facts: When doin appendectomy, discovered large cysts on ovary, punctured w/o negligence, but cut vessel & led to leg injury.

f. Held: Neither patient nor surgeon can know exact condition til anesthetized, & can remedy abnormal/diseased condition if patient can’t give consent & no one w/authority to give it is readily available.

3-O’Brien v Cunard Steamship Co – implied from actions

g. Facts: D’s surgeon gave smallpox vaccination after P said she had shot but had no mark & held arm out

h. Held: Is implied consent, for P didn’t indicate that she didn’t want shot

2-Nonconcensual defenses

1-Insanity (not a defense): McGuire v Almy:

a-Facts: D (RN) hired to care for P (insane woman)…D was heard crash & knew P was violent.  P said she’d kill if D & maid entered.  D held up table leg….as P went to take it away, D hit her
b-Held: insane peeps held to same standard of requisite intent as normal person.  Act was not permitted in that situation also was intentional (not spasm or attempt to hit self) contact w/nurse

c-Probs w/an insanity defense – policy rules


Crt holds liability; insanity defense rejected

Compensation to victim

Deterrence---so others’ll be careful

Don’t wanna enter slippery slope of mental capacity

2-Self Defense: 

1-can use proportional force against reas. perceived threat, to prevent infliction of immediate bodily harm: Courvoisier v Raymond: 

-Facts: D had break-in & attack to his jewelry store at night…fired shots in air to scare em, & they threw stones at D…P (cop) called for him to stop shootin, & D shot him thinking he was rioter.

-Held: If bein attacked, or U reasonably believe U’re bein assaulted (& in danger), not liable.






2-must retreat if available, usually, but some states say not needed if home






3-can use harm in self defense of others, if those others could use it

3-Defense of property:  proportional force against reas. threat
a-Bird v Holbrook – can use amt. of force that’d be available if D was present

-Facts: D set up spring gun w/visible wires, though P didn’t see em, & was no notice, to protect walled flower garden, robbed a while ago.  Late afternoon, still light out, P jumped into garden to help get hen.  Spring gun shot - bad knee wound.

-Held: 

1-J Best: inhumane. Usin excessive force (setting spring guns w/o notice) was to injure & not to deter.  No defense of property, based on moral/relig grounds.

2-J Burrough: indiscriminate. Injures anyone in day, not just thieves at night, so is–can’t do indirectly what U can’t directly 

b-Katko v Briney: - deadly force usually inappropriate

-Facts: D had break-ins, which continued after posting “No trespass” sign.  Set up shot gun trap aimed at legs - said he didn’t intend to injure.  P broke in to steal & was permanently injured 

-Held: May use reasonable force to protect property, but not to do serious injury or death, even if it’s trespasser.  Only can set up such a spring gun if trespasser was doin felony that’s violent or punishable by death or doin act that’s endangerin life.  

-Dissent: Was to deter, not kill / seriously injure, & P did serious crime: B&E w/intent to steal.  Shouldn’t profit from own crime.

4-Private necessity

1. Ploof v Putnam – can harm another’s property to prevent harm to self or own property
a. Facts: P was sailing & tied vessel w/o permission to D’s dock in sudden, violent storm.  D’s servant untied it, it hit shore, & vessel & P’s fam hurt.  

b. Held: P has priv of necessity (self-defense) to save vessel & peeps, & that trumps D’s protection of his property.  (Interests bein risked must be greater than those violated.)

2. Vincent v Lake Erie –damage must be compensated

a. Facts: D’s ship tied to P’s dock to unload cargo & storm got bad…when done unloading, storm prevented untying.  Boat thrashed against dock causin damage.  

b. Held: Qualified priv. 1 who used another’s property for necessity has the right, but is liable to damage caused.  Is prima F. case.  Showed right of self-defense is stronger than right of necessity

c. Dissent: Was due care, inevitable accident, contractual relations should make owner bear loss.

3. Rest: can use spring guns if U were there & could do it then to avoid attack

5. Public necessity: If immediate necessity & for pub good, is complete priv: may enter/destroy another’s property to protect greater good (ie fire)

II. HISTORIC ROOTS OF STRICT LIABILITY & NEGLIGENCE
A. Early cases – Eng law suggested liability w/o requiring proof of fault (SL)

1-The Thorns Case

b. Facts: D cut thorns on his property, & they fell against his will onto P’s property, so D went there & took em back, though walked on P’s crops.

c. Held: Doin lawful act that causes injury makes U liable, as fault (wrongful intent or neg) isn’t required for trespass – only intentional injuries are.  

C. J Littleton: Should recompensate for damage that’s caused.  Doesn’t look at intent or if U do all U can to avoid it---so that’s strict liability.  

D. J Choke added: If act is unlawful, so is consequence.  Gave gateway out of liability – if wind blew thorns there, can get em (did everything in my power to prevent)

2- Weaver v Ward

a. Facts: D’s gun accidentally & against his will went off & hurt P – both soldiers.  

b. Held: Was liable for injury unless it’s completely no fault.  Don’t need to show felonious intent for trespass.  Accident’s no offense - this doesn’t fit in Choke gateway.  

d. Ct shifted attention from direct/indirect to intent or neg.

e. If a man by force takes my hand & strikes U, it’s not my fault….

f. Also, if inevitable & D did no negligence or give occasion to fault, then U’re not liable – seems to be Choke explanation here.

3- Millen v Fandyre

a. Facts: D chases sheep off into someone else’s property, & P said your dog chased my sheep, although D says I tried to call my dog back & got it back as soon as I could. 

b. Held: a “best efforts” defense/priv…available cuz was defendin property against P’s sheep wrongfully trespassin.  




c. Expanding the gateway of Choke



4-Tithe Case: 


a. Facts: D cut P’s corn & put it in P’s farm to avoid beasts, where it perished

b. Held: Not justifiable as necessity defense, cuz acted to preserve another’s property.  If beasts destroyed corn, P woulda had action against responsible. D must keep corn safe.

5-Smith v Stone 



a. Facts: D forcefully, unvoluntarily carried on P’s land.




b. Held: Not D’s fault but the ones who carried D there who trespassed

6-Gilbert v Stone 



a. Facts: Took P’s gelding after comin on land, for defense against 12 armed men.  




b. Held: Others threatening U doesn’t excuse U trespassing to another

c. Similar to Littleton argument (of strict liability in Thorns: pay for damage U cause).

7-Gibbons v Pepper




a. Facts: D rode horse on highway.  Horse got scared & jetted til hit & hurt P




b. Held: Liable, cuz D’s animal is as passive instrument of person who causes it to injure

8-1st U see no negligence as a defense, then I used due care, then later on it becomes burden of P to show he became injured not only by act but by the D’s fault.

B. Forms of Action:

1) Trespass: SL from direct injury

a. direct & immediate injury of person or property (by force & arms & breach of the peace)

b. tight causal relation (which Epstein prefers)

c. Didn’t require P to prove damages or fault (wrongful intent or neg)

d. SL - D’s liable except for gateway (act of God or P)

2) Trespass on the case (aka case): neg & fault

a. Indirect, consequential harm to person or property

b. No force used

c. not so tight causal relation.  Need sumn else to link action & harm
d. Required proof of damages & wrongful intent or neg

e. Neg liability

3) Scott v Shepard
a. Facts: Shepard throws lighted squid into market.  Several people threw it back n forth to prevent injury to selves, & blew up in P’s face.

b. Held: Trespass, cuz injury was natural, probable (foreseeable) consequence.  Liable for injuries immediate or non immediate
c. DeGrey: trepass cuz it’s direct, & interveners justified.  

d. Blackstone dissent: No trespass…not a consequentialist.  Is trespass on case since indirect & interveners vitiated D’s liability

C. Forms begin to get more elastic & then break down. 

1) Trespass 

a. became available not only for direct, forcible injury (ie throw log & hit U on head) but also for unlawful entries.  

b. Defenses:

1-act was lawful & involved care

2-act of god or inevitable accident (Choke in Thornes)

2) Case 

a. became available for all indirect torts (ie throw log on highway & I fall over it) & all torts now called negligence torts.  Scott v Shepard wouldn’t hinge on bein indirect cuz it was unlawful.

b. If not willfull, became necessary for P to prove negligence.  Burden on P not obvious till Brown v Kendall (see below).  

c. Forms abolished by statute & common law


D. Strict liability & negligence: last ½ of 19th Century:

1) Pre 1830, neg referred mainly to nonfeasance (surgeons, jailors) expected to uphold duty of care.  After 1830, was for carelessness when performin act that harms a stranger.

2) The Transition from old writs to intentional torts…neg torts…special pockets of strict liability:

a. Str liability incl (Rylands), nuisance, animals, statutes (contaminated canned food, no fault auto), products liability

b. Industrial Revolution era: Law becomes less formal & writs become abolished, yet they still keep looking at old law



3) Brown v Kendall – US evolution of neg – shift to liability only if legally at fault



a. Facts: D took stick & beat fighting dogs to break em up.  Hit P’s eye w/stick

b. Held: No trespass, for P (who had burden of proof) didn’t show D’s fault, unlawful intention, or lack of due care.  

c. It used to be almost SL: D must prove extraordinary care, so that inevitable, or else liable ( hoke in Ward v Weaver -see above).  Now due care & no wifullness releases liability



4) Rylands v Fletcher– ultrahazardous in Eng.

a. Facts: D erecred reservoir (not knowin the coal mines underneath weakened it) that had water flood into P’s coal mine property, causin damage.

b. Held: a person who brings or accumulates anything on his land does so at his peril  & is liable for any damage, even if used due care.  Pos. rights not to be invaded (from old cases)

1. Cairns: non natural users are at peril, whereas natural users ain’t. (Old traditionalist wins & new commercial – non traditional - user loses).





2. Cranworth: calls for strict liability

c. Rylands (liability w/o fault inhibits devel) has become more accepted in US recently 

4) Brown v Collins – early US application

a. Facts: D’s horses broke post on P’s land

b. Held (Holmes): Since D used ordinary care & skill in controlling horses, not liable.  Prob of applyin Rylands here is that anything U put onto your land could escape & cause harm as natural consequence.  Strict liability’s bad for society: don’t want to restrain individualism & civilzation.  Unless the other person’s fault from intent or negligence breaks legal responsibility, not responsible.  

5) Stone v Bolton – modern times
a. Facts: P hit on head w/cricket ball, hit by visiting team over hi fence from field nearby.  Was 1 of longest balls hit there in past 30 yrs.  

b. Held: Not foreseeably reasonable & significant risk (less substantial than Rylands) – unlikely ball would go out or esp hit someone. Risk.  Ds used reasonable care. 

6) Real diffs b/w neg & SL: 

a. Outcome in behavior similar by Hand test

b. SL more about who bears costs than affectin behavior

c. SL internalizes cost into product prices

d. SL more efficient to administer – don’t need to prove fault

III. NEGLIGENCE
A. Intro:

1) Is usual rule in unintentional torts

2) breaching duty of due care & thus exposing others to unreasonable risk of harm…so U need to ask has this D exposed P to an unreasonable risk of harm?  

3) Elements

a. duty of due care by act or omission (Did D owe P a duty to act in reasonable standard)

b. breach (did conduct fall below standard of care)  - can combine that & duty

c. cause (In fact--- from this source?  AND proximate cause)

d. harm (more than contact—actual injury)

4) 4 perspectives for due care & lack of it

a. The person---thru whose eyes?  The D or P?

b. benefit, risk, incentives

c. Custom

d. Look to relevant statutes


B. Reasonable person


1) Standard of care = conduct the average RP would follow under same or similar circumstances
2) Reasons for standard: society entitled to freedom from unreasonable risks, objective standard consistent/predicatable, easier to administer, reduces fraud

3) Possible exceptions to RP:

Dumb: Vaughan v Menlove – best judgment immaterial

a. Facts: D was neighbor of P (who owned 2 cottages near D.)  D kept bein warned of his hay stack, which spontaneously burst into flame…spread.

b. Held: Must use non-varying standard of care for each indiv, & D fell below standards of prudent RP, so was neg.

c. Holmes believes a middle pt should be found b/w D’s standards & the ct’s of prudent man.  Law doesn’t take into account peeps’ difft intellect, temperament, etc. unless natural defect (ie blindness) excuses takin certain precautions



Old: Roberts v Ring – infirmities don’t lower standard

a. Facts: Roberts (7 yr old P) ran out in front of car slowly driven by Ring (77 yr old D w/bad sight & hearing )

b. Held: Standard of care shouldn’t be lowered to take into acct D’s infirmities.  His acts fell below standard of care of RP, for he shouldn’t have driven w/his frailties.

Children & adult activities

a. Charbonneau v MacRury: children shouldn’t be judged by standard of adult care, cuz that’d be ignoring child’s maturity growth & facts of life.

b. Daniels v Evans - overturned Charbonneau
a. Facts: P’s decedent (19 yr old) killed on motorcycle when crashed w/D’s auto.  

b. Held: minor be held to same standard of care as an adult when undertakin potentially dangerous adult activities.  Driver & traffic laws expect adult conduct from other drivers.  Applies to Ds & Ps (for con neg).   

Insanity: Breunig v American Family Insurance – forewarned insanity doesn’t lower standard
a. Facts: D’s insured suffered insane delusions (ongoing for yrs) & crashed into P’s car.   

b. Held: Suddenly unforeseen delusions (seizure) is defense, forewarning insanity isn’t, so hafta go by RP standard.

Disability: Fletcher v City of Aberdeen – phys attributes of RP = those of the actor

a. Facts: Blind man cautiously usin cane fell due to barrier removal into parkin ditch.

b. Held: Trial ct should’ve instructed that city must protect parkin strips & sidewalks for phys able & infirm.  Blind man not con neg - held to an average standard of blind people

c. Holmes also though objective handicap should have appropriate standard of care

Skills: then std is RP in that profession (doctors)

Drunk: Robinson v Pioche, Bayerque & Co – voluntary intoxication has no tailored standard
a. Facts: drunken person falls into hole dug into sidewalk

b. Held:  A drunken man’s entitled to a safe street as much as a sober one, & is more in need of safeness.  D has duty to protect all pedestrians.  Yet, voluntary intoxication doesn’t lower RP standard, & Ds can use con neg defense.

Rich: Denver & Rio Grande RR v Peterson - Rich/poor peeps held to same standard duty of care.  2 possible reasons 

a. Wealth’s irrelevant to deterrence

b. wealth irrelevant to compensation aims of tort liability (would otherwise lower duty owed to poor).

Beginner: no exception

C. Calculus of risk 

1) RP who takes due care does NOT create unreasonable risks If so trivial & remote or imperceptible, RP will discount risk.  



2) Considered at time of D’s actions, not ex post



2) Blyth v Birmingham Water Works – unusual conditions 

a. Facts: D (waterworks owner) had lotsa water escape from hydrant & it flooded P’s house.  Was ice on ground for a while before the accident.  Made w/fine materials & safety valve put in properly, yet D didn’t remove ice from plug.  But was unprecedented frost.  

b. Held: D took reasonable precautions of RP, as was no reason to expect this risk to operate.  P had as much of obligation as D to remove accumulated ice. 

3) Eckert v Long Island RR – emergency: consider PL:B.  

a. Facts: P’s decedent saves lil kid who’s on tracks but gets run over. 

b.  Held: Placin self in position where U’re liable to get seriously injured isn’t neg or reckless if it’s for purpose of saving life.  Decedent not con neg.

c. Dissent (Allen): One who, knowing the risk, & w/freedom of choice, puts self in dangerous position does so at own peril.

4) Terry: 5 issues for reasonableness of a risk (& application to Eckert): 

a. magnitude of risk to principal object (the greater, the more likely the risk is unreasonable)=very great

b. value of principal object (what object exposed to the risk that the law wants to protect)=principal object was own life, which was very valuable

c. magnitude of risk to collateral object (object pursued by person taking the risk of injuring the principal object)=kid’s life, very valuable 

d.utility of risk (probability that collateral object will be reached by conduct that brings risk to the principal)=probability he could save kid, which was fairly great

e.Necessity of risk (probability that collateral object wouldn’t have been attained w/o takin the risk)=probability kid wouldn’t have saved self by getting off track in time

f. If cost of rescue (mag. of risk to princ object * value to it) < cost of no rescue (mag. of risk to coll object * value to it), rescue is justified 



5) Osborne v Montgomery – ordinary care

a. Facts: D opened car door which made P (teen on bike), who’d tried to pass, hit ground

b. Held: RP wouldn’t have thought of such a risk, & woulda acted similarly.

c. Similarly,   Stone v Bolton (see above) held wasn’t significant risk for ball to go out & hit someone…it wasn’t enuff that it went out before.  

6) Cooley v Public Service Co. – duty owed to multiple classes

a. Facts: D had uninsulated electric lines crossing telephone wires, & power line broke & hit phone cable in storn.  P on phone heard loud noise, fainted, & had rare neuroisis.   She suggested 2 forms of wire mesh baskets to protect D’s wires.

b. Held: Protectin 1 class of of people from greater danger justifies small degree of moderate harm to other class, for precaution device could kill peeps on the street
7) US v Carroll Towing Co – recognizing unacceptable risk.  Hand formula: If B<PL, D is neg.  (If the COP < COA (risk x harm), then RP will take preventive care.  Probs w/formula: hard to find figures, assumes risk neutrality)

a. Facts: Ship was movin line of barges in & out of NY Harbor, & 1 broke away & carried into tanker, which caused barge to leak.  Bargee was gone 21 hrs, w/no excuse.  During short Jan days & wartime, barges constantly in & out

b. Held: B (burden of adequate precautions) < P (probability ship’ll break away) x L (loss if injury results)

8) Efficiency doesn’t require neg.  Each party wants to minimize sum of precaution & accident costs.  

a. Under con neg system: D will take care that precautions cost < anticipated liability.  Then P knows prospect of liability is precluded & so also has incentive to use optimum care, too.  So neither party will behave optimally w/o con. neg defense.  

b. Under SL system: P will recover unless blocked by con neg. P will take care as long as precautions<anticipated liability. Then D has incentive to use optimum care to minimize costs. 

c. U can get an efficient result by putting the burden on the activity, cuz those are the peeps who best know about what precautions to take

d. Reversed Learned Hand formula: Injured should get paid unless P coulda taken precaution & it’d cost him less than to let accident occur. (Modern PL law on mfg defects)

e. Rinaldo v McGovern – warning woulda been useless
c. Facts: D accidentally hit golf ball onto adjacent road into Ps’ car.

d. Held:  possibility of mishit balls is inherent in golf.  Gotta show golfer failed to exercise due care, which P didn’t.  Also, unlikely ball will go out, so probability is lo.  

f. Tort law tries to:

e. Minimize sum of COA (cost of accidents=PL) & COP (cost of prevention=B for burden)

f. If COP > COA, RP won’t take precaution.  Under negligence rule, P would lose, cuz RP isn’t expected to take that precaution.  

g. Want safety investments to go up to expected accident costs.

h. Some say accidents oughta happen, like where COP > COA

g. Coase Theorem=when parties are in bargainin position, are no transaction costs of bargaining, rules of law & property rights are clear, & parties have perfect info, the parties will bargain to an efficient solution under any liability regime (Other side buys U prevention to save U both $ if COA=100 & COP=50.)
h. Relevance of Economics

a. investigate risk & safety peeps desire

b. deter peeps from engaging in undesirable conduct

c. see who’s in best position to calculate best mix of risk & safety

d. see who’s in best position to distribute costs of accidents

e. achieve objective of tort law

f. think about efficiency of tort law administrative institutions

i. Efficiency of rules of law

a. Neg: parties often not in bargaining position or transaction costs too high too bargain (or other Coase thrm conditions missing)…want neg rule so peeps hafta pay price of unreasonably exposin others to risks

b. SL: potential vics know they’ll get compensated for harms & might be induced to take excessive risks.  To cure this, P might be made responsible for its unreasonably risky conduct.  So a SL w/con neg defense is considered efficient rule of neg.

D. Custom

1) Custom’s admissible to show community standard of care, but isn’t conclusive, for a custom may be neg

2) Titus v Bradford, B & K R. Co  - old view

a. Facts: P (brakeman for D-railroad) sat on car.  Were narrow gage tracks & some of the containers had saucer like bottoms - stabilizing wood got loose, & car body wasn’t securely sittin on the truck.  Jumped off & killed 

b. Held: D not neg in usin industry-wide, reasonably safe, standard, which D also knew about.  Juries shouldn’t set the standard of due care.  

c. Epstein prefers to make judgments from what U can imply from the relationships of the 2 parties – worker bargained & knew job – instead of cost-benefit analysis



3) Mayhew v Sullivan Mining Co – modern view, toward custom not bein conclusive

a. P working in coal mine…fellow employee at nite dug ladder hole—at nite, w/no warning or barrier.  P fell thru.

b. Held: Trial ct correct in refusing to allow evid of industry-wide custom.  Custom that’s universally careless is no excuse.  Custom used as a shield.

4) The TJ Hooper  - more effective as sword than shield

a. Facts: Tugboat not equipped w/reliable radio to get storm warnings - barge & coal lost. Held: Hand says wasn’t necessarily the custom, but a common, safe practice. Considered a cost-benefit analysis…the radios helped get warnings, they’re cheap, & they help prevent accidents.  Use of precaution more important than the custom.  

5) US Fidelity & Guaranty Co. (P) v Jadranska Slobodna Plovidba (D) 

a. Facts: Stevedores load & unload.  Decedent’s body is found in hold of ship (fell thru in the late afternoon & door to hatch unlocked).  

a. Held: J. Posner: boat owner not neg cuz of Hand (burden’s moderate to lo; probability lo cuz he probably entered for alcohol or illicit purpose, knew hatch was open, & under stevedore’s supervision; loss/risk hi.)  Doesn’t build stress con neg, but it was black & probability was so small that even though loss is so hi, precaution not necessary. If there’s a dangerous custom, it must be cost-justified.  So COP > COA, ct said.  

b. Is somewhat circular reasoning.  

6) Medical malpractice

a. Some early cases let interns & residents have lower standard of care, but later cases lean toward uniform standard. More deference to custom in med profession.  

b. Helling v Carey  - community practice inadequate (exception to industry standard usually setting standard of care)
i. Facts: P was D’s patient &, when 32, suspected she had glaucoma -complained of bad vision, then doc did pressure test confirmin that.  Waited, as few under 40 get it.  P had permanent eye impairment.
ii. Held: When simple & cheap test can be given for dangerous disease, a higher standard than the custom was needed.  B was so lo & loss was so great.   Custom for glaucoma cases is givin pressure test if > 40.
iii. Utter (concurring): D used reasonable standard of care…need SL. 

iv. Really, SL doesn’t fit here.  It’s more for cases where U can’t say the doc SHOULD have given the test…to say doctor shoulda but didn’t is goin by a negligence standard.

c. Docs have duty to disclose material risks relevant to decisions…if risks not disclosed to est. liability, ask if RP woulda declined op if told risks.  Look at: Canterbury v Spence – 

i. Facts: P submitted to laminectomy (operate on vertebra arch).  P didn’t explain details to P & told P’s mom the op was serious but not more than any other op.  D did op.  Later, contrary to D’s instructions, P was left unattended, & he slipped off bed & injured self.  D admitted paralysis may result (even w/o trauma, in <1% of cases) but didn’t tell patients cuz didn’t wanna deter or damage their psychological states.  

ii. Held: Doc has duty to disclose risks involved based on objective standard, what a prudent RP would likely consider for therapy, not full disclosure.  Patient’s right of self-decision is key.  But don’t hafta disclose if patient’s incapable of consenting or if disclosing would make patient too distraught (or emergency, obvious risk, or patient waives it.)  

iii. Doc’s failure cause the harm when the patient wouldn’t have had op.  Prove by P’s testimony that they wouldn’t have gone thru it & by the RP test - really hard for P to win

E. Sometimes the statute sets the standard of care. 

1) Negligence per se =  Violating statute (fallin below standard assuming P was in category to be protected.)  Not knowing ain’t an excuse
a. Osborne v McMasters
a. Facts: D’s clerk sold unlabeled deadly poison - P took & died. Law required label.

b. Held: P relies on the statute, but really has no statutory claim.  Statute only requires the poison be labeled, but sets standard of care that can cover torts.  Statutory (safety) standard imported into common law.  So is neg per se.

b. Gorris v Scott – if harm isn’t harm intended to be averted, is no neg per se
a. Facts: Prob=diseased lamb, so passed statute that boat owners had to keep sheep separated w/footholes. This ship owner (D) didn’t & perils of the sea made sheep lost.

b. Held: Statute doesn’t cover this cause of action, cuz it was meant to deal w/disease & not lost sheep

c. After 1975 or so, Sup Crt has confirmed hostility to private rights of actions for breachin statute.

d. Martin v Herzog: If neg per se, still need to find causation
a. Facts: D killed decedent in auto accident at nite.  Decedent drove w/o lights (in violation of a statute).  

b. Held: Unexcused statutory violation is neg in itself - jurors shouldn’t have been given discretion.  (Prima facie evid=enuff to get to the jury.  Conclusive (or per se) = IS neg…only a little gateway of excuses would be allowable)




e. Defenses to neg per se





-reasonable attempt to comply





-emergency





-necessity





-con neg/AR

2) Licensing statutes don’t set standard of care/safety: violation is pf evid; presumptive but rebuttable 

a. Brown v Shyne

a. Facts: P employed D to do chiropractic treatment P became paralyzed.  D had no license, itself a misdemeanor.

b. Held: Though statute prohibits practicing medicine w/o license, violation of this statute didn’t directly cause injury, since D wasn’t found to injure her thru lack of skill or care.  Chiropracters held to ordinary standard of care whether they’re licensed.

c. Crane Dissent: He broke law - act was direct & proximate cause of injury, so he’s liable, irrespective of negligence.  D shoulda acted as his peril

d. Aftermath: Violation of licensing statute can be prima facie evidence of lack of due care (thus is negligence in itself) & must go to jury.  

b. Ross v Hartman: Neg per se

a. Facts: D violated traffic ordinance by leaving unattended truck in alley w/key in ignition.  W/in 2 hrs, thief drove in it & ran over P.

b. Held: D’s action was proximate cause, so neg per se.  3rd party’s intervention immaterial. Was a safety standard to protect public.  




c. Richards v Stanley: No neg per se

a. Facts: D left key in car ignition in secluded place & thief stole it & injured P.  

b. Held: No neg per se cuz in secluded place.  Ain’t as foreseeable it’ll be driven as lendin car.  No duty to control or foresee 3rd person’s type of conduct.  

F. Proof of Negligence – Res Ipsa Loquitur (RIL)
1) RIL function: aid P in proving the elements of a neg case by circumstantial evidence (proof of fact(s) that lead to inference by reasoning another fact must be true.

a. If reasonable peeps may differ as to conclusion drawn, issue must be left to jury.  

b. USUALLY, P has burden to show negligence.  BUT NOT with RIL – negligence is presumed, and D must show to the contrary.  Pf evidence gets P to jury.  Presumption shifts burden of “going forward,” and D must explain. Shifting burden to come forward” is much narrower than simply shifting the burden.  Asks D to come forward and provide evidence to rebut the circumstantial evidence of negligence

c. If D puts forth evidence, then the case gets to jury.  If D does not offer explanation, then directed verdict is warranted.

d. RIL (which means the thing speaks for itself) may also be used to persuade jury on the strength of the doctrine itself.

e. In short, RIL shows pf evid, a presumption of neg, but doesn’t necessarily show neg – that can be up to the jury.  

f. RIL is q of drawing logical inference.  RIL classically used when no one saw neg act or D do it but U’re inferring it.   

g. RIL may be applied when all these occur:

a. injury wouldn’t normally have occurred w/o someone’s neg

b. cause of ham in complete control of D 

c. P didn’t voluntarily contribute to harm

2) 3 views of effect of RIL

a. Permissible inference – majority view – inference which jury may accept/reject

b. Presumption of neg – ct must find neg unless D shows evid to rebut

c. Shifting burden of proof – D must show evid for defense, & if D shows enuff to support finding of fact in his favor, burden shifts back to P.

3) Defense against RIL

a. Alternate explanation for injury

b. Injuries happen frequently w/o anyone’s neg

c. D didn’t have control of situation



4) Byrne v. Boadle - RIL

a. Facts: P passin along highway in front of D’s premises, when hit hard by flour barrel that fell from D’s window

b. Held: The fact that the flour barrel fell is prima facie evidence of negligence, so verdict for P based on RIL.  Doctrine of RIL and 3 Elements:

a. Barrels do not fall from windows without negligence.

b. D in charge; therefore it must have been D.

c. It certainly wasn’t P.  How could P know?

5) Larson v St Francis Hotel – no RIL

a. Facts: P hit by chair under open hotel window

b. Held: Ct didn’t use RIL.  Said hotel doesn’t have exclusive control of furniture, as guests have at least partial control of it, & the accident coulda happened in ordinary course of events w/hotel usin ordinary care

6)  Colmenares Vivas v. Sun Alliance Insurance Co. – RIL - exclusive control
a. Facts: Escalator handrail stopped moving, while steps continued, & she fell - hubby fell down tryin to help.

b. Held: RIL holds D neg liable. Almost like SL – required to keep in good condition

1. Probably was neg operating or maintaining of escalator

2. Was exclusive control of D, as D & not a 3rd party was ultimately responsible for its instrumentality…RIL applies even if responsibility’s shared w/another.  Public relies on Ports Authority – airport owner/operator, carrier of D’s insurance – to keep facilities reasonably safe.

3. P not responsible-just tried to ride in ordinary manner

c. Dissent (Torruella): Solely cuz the handrail stopped & she fell, w/o further evid of how handrail malfunctioned, doesn’t give rise to infer neg.

7) RIL in Medical Malpractice: cts generally say P can go to jury w/o expert testimony when there’s common knowledge that the harm wouldn’t have happened w/o D’s neg.  Hard to apply.

a. Ybarra v. Spangard – RIL though no exclusive control
a. Facts: P consulted doc, who found appendicitis, & was to get op by another doc…wheeled into room by nurse, anesthetist was also there, & special nurse was there when he awoke.  Sharp neck, shoulder, arm probs only after the op.  

b. Held: W/o RIL, patient can’t revover at all unless docs & nurses volunteered info of whodunit - conspiracy of silence. Employer liable for employees’ neg, & each D had instrumentality to injure.  Unreasonable to insist P identify neg D.  Absolute liability would be needed in such a situation. Every D was bound to exercise due care, & must show that.  

c. Case departs from usual RIL doctrine that P must show harm under exclusive control of D.  Done for policy reasons.  Case uses RIL more like legal doctrine than for inference.

8) Vicarious liability
a. Joint enterprise – D has control over neg person (drag race)

b. Master/servant – boss joinly responsible for employees’ acts in course of duties 

VI. P’S CONDUCT
A. Contributory neg = when P assumes risk unreasably for self, rather than others (otherwise same criteria as neg)

1) Used to be all or nothing…but now usually reduces amount of damages recoverable (comparative regime in most states)

2) Considers effect of P’s negligence, failure to mitigate/protect self, & assumption of risk.  Jury has lotsa discretion in comparative neg cases.  

3) Con neg applicable only if P’s lack of due care partially or fully causes accident (prox cause) not when it just increases injury severity.

4) Butterfield v Forrester – con neg found 

a. Facts: D obstructed highway w/pole.  Was enuff light outside at 8 pm to see obstruction from 100 yrds away, but P didn’t see it cuz he went so fast.  

b. Held: Bayley: If the P lacks ordinary due care, cannot recover.

c. Lord Ellenborough: Just cuz D was neg., doesn’t mean P should take advantage of that.  U can’t say a P is home free just cuz D was neg.

5) Beems v Chicago, Rock Island & Peoria RR Co. – con neg not found

a. Facts: P worked w/railroad & had to uncouple em while movin.  He tried to slow em


(were movin faster than usual) & uncouple em, & he died.

b. Held: Jury coulda found that after P gave signal & gone b/w cars, if their speed was checked, he wouldn’t have been exposed to danger.  Whether free to move or fastened in place, D’s liable if cars were neg. driven over him. P’s acts not necessarily con neg.

6) To induce peeps to take due care, do we need contributory neg defense 

a. if rule is neg? Under Hand formula, D can escape liability by showin he took cost-justified precautions against accidents, so rational D’s protected completely w/the no-neg defense.  

b. if rule is SL? Yes, or else peeps wouldn’t take due care cuz accidents would be paid for.  Criticism assumes peeps’ll take risks of accidents if they’ll get paid for it.  But wouldn’t peeps take due care just to prevent accidents?

7) Burden of proof on D: Gyerman v US Lines Co 

a. Facts: Longshoreman didn’t report fishmeal being improperly stacked, while unloading & injured at D’s warehouse.  Was custom to stop dangerous work & let your supervisor know the deal.  P did in prev incident & was told nothing can be done.

b. Held: D didn’t meet burden to show P was neg & that neg was a prox cause, for evid shows if he had told supervisor, prob wouldn’t have been alleviated.  

8) Defenses that P may use:

a. LCC – D had it

b. Statutory duties  - protected P

c. Custodial situation – P couldn’t control actions

d. Emergency

e. Reckless act by D

9) Policy for:

a. Induces P to take precautions

b. Judicial efficiency

c. Action tends to pub good

d. Unfair to make D pay if P is prox cause

10) Policy against:

a. Lowers incentives for D to take care
b. Unfair to bar recovery if isn’t completely prox cause of harm
11) Causation: LeRoy Fibre Co. v Chicago Ry –don’t hafta protect property from other’s neg
a. Facts: High wind carried sparks from D’s train onto P’s flax in stacks 85 ft away.

b. Held: P wasn’t contrib. neg cuz he doesn’t hafta protect against others usin his land carelessly.  Use of his land was proper.  

c.  Holmes partially concurred: Need due care.  If U stack flax so close to the road that it’s likely to be set on fire, then U can’t hold Ry liable, so U need a reasonably safe distance.

12) Coase rule: avoid the more serious harm.  

13) Seat belt defense:
a. Derheim v N. Fiorito Co – no seat belt defense 
1-Facts: D’s truck made wrongful left turn, hit P’s car.  P not wearing seat belt, injured.

2-Held: Trial ct correct in excluding evid of no seat belt use. Not bucklin up happened before D’s neg, not contributing to the accident itself (which is what’s usually considered in con neg).  Plus, Wash mandated seat belt installation only in cars after 1964, so bringin up seat belt defense’d unequally treat difft auto owners & occupants.  

3-This issue 1st comes up in all or nothing con neg jurisdictions, like here in Wash 

4-Would be unsympathetic to bar P from any recovery. Would need law passed by legis that all peeps should wear seat belts, & in all cars, U’d need a seat belt, plus U should also use all the safety measures possible—slippery slope of having to get all safety devices, & it’d be hard to figure out what devices woulda led to what injuries 

b. Spier v Barker – NY doesn’t bar recovery but mitigates damages

1-Still was no buckle-up law at this time.  

2-This called for reasonableness & letting the jury hear all the evid.  Wasn’t an all or nothing case.  Decide it should go to a reasonableness standard.  

3-P’s nonuse of seat belt should just help to determine P’s damages, not to resolve issue of liability.  Burden rests on D.  

c. Today is a buckle up statute in many jurisdictions (but not relecant to damages or liability).  Plus cars hafta have seat belts.  If there were a seatbelt defense in neg cases, would peeps have more incentive to buckle up?  Yes-if we take into account the econ perspective when the thing at stake is U 

14) Last clear chance (LCC)
a. Meant to lessen con neg as complete defense – is when D was neg & P, thru his con neg, put self in helpless or inattentive peril.  If D had LCC to avoid accident, by usin reasonable care, P can recover despite his con neg.  

b. In long period of time, w/all or nothing, con neg could be wiped out by last chance rule, if P was willful, wanton, or reckless.  Otherwise, D would win.

c. International torts: If D’s responsible, there’s a consent defense, but not an assumption of risk defense.  

d. Davie’s Dying Donkey: Davies v Mann - origin of last clear chance

a. Facts: P’s donkey chained at bottom of hill, & carriage quickly & runs it over.  

b. Held: Is D’s fault cuz had last clear chance to avoid it, even if donkey was wrongly there.  But last clear chance isnt’ necessarily 1 w/greatest fault

e. Helpless P: Fuller v Illinois Central RR  
a. Facts: Man > 70 road wagon on road that crossed RR tracks, & didn’t look or listen for oncoming train, which came later & faster than usual.  Decedent was in view, & train coulda stopped in time. Whistle blown 20 sec before hit him.

b. Held: D (train) liable for last clear chance.  Seeing wagon, shoulda realized decedent couldn’t cross track so easily.  Gross, willfull recklessness overpowers any con neg there may’ve been.  Lack of D’s reasonable care, so con neg doesn’t rule out D’s liability.   

f. Inattentive P: Kumkumian v City of NY   

a. Facts: D (subway train) started & stopped 3 times while bumping & running over decedent before corpse discovered.  Injuries not til after 2nd stop.  

b. Held: Is pf case of last clear chance.  For last clear chance, D’s neg must be more than have mere neg.  P proved extraordinary neg by D here.  

c. Fuld dissent: Didn’t know a person was in peril so evid doesn’t show that they shoulda known.  

d. Restatement rule is that D knows or should know of peril.  But if P has last opportunity but is inattentive, then Restatement says D must be more than merely neg in not realizing the peril.  NY rule doesn’t make that distinction, & says there must be knowledge or recklessness.  Most of this has been overtaken by comparative rules

B. Assumption of risk = if P voluntarily (deliberately & willingly) a known risk created by the D’s neg



1) Lamson v American Axe & Tool Co – AR by employee

a. Facts: P sat under new wobbly rack where painting hatchets were drying.  P knew danger & had complained to superintendent that these hatchets were now more likely to fall, but was told he must use the racks or leave

b. Held: P knew what was likely to happen & stayed though he feared losing his place.  This was a very uncompromising fellow servant rule.

c. Couldn’t expect D to protect him (like Gyerman above where employer didn’t show con neg.  But employee appreciated risk & decided to confront it, so seems like 2ndary AR – D had continuing duty.  Was union-contracted right to walk away, but P worked w/appreciation of risk.  Doesn’t seem unreasonable cuz he felt had no choice & a RP woulda felt similar way.)  

2) Murphy v Steeplechase Amusement Co.  – AR at amusement

a. Facts: P watched others go on ride, then went on…ride is moving belt w/inclined plane, w/padded walls & floors.  He was thrown to floor at jerk, & fractured kneecap.

b. Held: P knew & danger & volunteered.  Fall was 1 of risks.  Belt not encountered outta order.  U shouldn’t close down skating rinks just cuz skaters may fall sometimes.

3) Can be implied or express consent to the risk

a. Express – U have no duty to me.  A possibility in tort, though express AR=contract 

b. Implied –2 assumption types:

a. Primary- Voluntary confrontation of known risk U appreciate, or forgiveness of D’s duty or no duty in 1st place.  D not neg, & P assumed risk whether or not he was at fault.  Ex: Baseball hits someone in stands—batter has no duty to protect by the way he bats, so is a no duty case.  Ex: Cig warnings

b. Secondary-D has continuing duty to come to this risk.  D’s only defense is to prove unreasonable AR, that a RP wouldn’t have assumed that risk.  Comparative.  Unreasonable AR=contributory neg.  Ex: Meistrich: Can D claim assumption of risk if? N.  

i. Dissenting in Eckert-(see above)--he took risk when went on tracks to save child.  That woulda worked yrs ago but now we think of 2ndary assumption of risk: D had duty to go slower.  

c. Meistrich v Casino Arena Attractions, Inc.

a. Facts: P fell while skating on D’s rink.  P showed that D departed from usual ice preparation, so it was too hard, slippery.  

b. Held: reasonable person woulda continued skating, so D can’t claim AR.  Is no primary or secondary AR. - P didn’t assume risk whether or not he was at fault.  A jury could infer D’s neg was prox cause & P carelessly contributed when continued skating.  

4) Fireman’s rule: Pub safety workers can’t recover for injuries sustained in course of duties.  Based on AR doctrine: One who knowingly & voluntarily confronts hazard can’t recover for injuries sustained by it. 

C. Comparative neg: 

1) LCC no longer needed cuz original purpose was to protect P in certain cases.  Its retention only makes it that much easier. 

2) Some cts wipe out AR & only use con neg in comparative neg.  

3) Willful, reckless—essentially a comp neg principle

4) Pure clear negligence or 50-50? (When P’s neg = that of D’s, P loses.)  

5) Almost all states now follow some form of comp neg – statutes create comp neg.

6) Is no defense to intentional torts in most states

7) Li v Yellow Cab Co. of CA 

a. Facts: P tried crossin 3 lains of oncoming traffic, & D’s driver drove excessively fast when he ran yellow light just before striking P’s car.  

b. Held: Pure comp neg adopted, & since con neg precludes P from recovering if at all neg, con neg is abolished, as is LCC.

1-comp neg preferable to all-or-nothing con neg doctrine (Con neg doesn’t distribute responsibility in proportion to fault)

2-Judicially codified all-or-nothing rule doesn’t hinder ct from applyin comp neg.

3-difficulties in applyin comp neg (May be hard to assign specific % factor & to define this thry as it overlaps con neg) shouldn’t stop its use

4-“pure” comp neg should be applied (where U assess liability in direct proportion to fault, even if P’s equally or more at fault), instead of applyin the 50% system (which apportions based on fault up to point where P’s neg is = or > than D’s neg, where P is then barred from recovery.  This rule opposes idea that peeps’re responsible for their acts to the extent their fault contributes to harm.)

5-This rule’s applicable in present case & any trial not yet begun 



8) Examples of comp neg legisl:

a. NY: NY Civ Practice Law S1411: Decedent/claimant’s conduct shouldn’t bar recovery but rather damages should be diminished in proportion to that conduct.

b. Wisc: Stat. Ann. S895.045: Con neg won’t bar recovery for neg resultin in harm, if such neg wasn’t greater than neg of person against whom recovery’s sought, but P’s neg will proportionately diminish damages.  (50-50 rule).

8) Markensis Case - good ex. of US law cuz it’s close.  

a. Facts: D car runs down bicyclist.  P did violate by failing to signal turn, but D didn’t see him at all, & the car hit him when he was going straight not when he was turning.  And the duty to signal left is only when signaling left, which he wasn’t quite doing yet.  

b. Held: D shoulda known about defective vision & not driven.  Duty to put up left hand was fortuitous: it didn’t relate to the harm here.   

V. MULTIPLE Ds

A. Joint & several liability:

1-Intro

a-Where more than 1 party’s the prox cause of P’s single, indivisible harm, P can collect entire sum of damages from any or all Ds

b-Joint=each D liable for all (each D has duty to pay full amount, so P can choose who he wants to pay what…maybe decide who has deep pockets.)  




c-Several=each liable only for own part or share.




d-Deals w/P’s rights against Ds.  

e-Joint TFs & TFs whose acts concur or act indep to produce the harm are J&S liable.  




f-Menlove: (see above in RP) J TFs.  

g- P has burden of proof to show who caused harm, & who caused what, & if it’s indivisible, it’s J&S liability (acting separately or concurrently, whether or not they know each other)…

h-P has better recovery chance under J&S liability cuz he can go against either for full amount & not hafta prove both/all did it.



2-Need indivis. harm
a- if apportionable, is no J&S liability, rather each D liable for extent of harm committed.  (Even if J&S indivis harm, may still be apportionable.)


b-1 incident can have both divisible & indiv harms: Smith v J.C. Penney Co., Inc. 

a. Facts: JC Penney sold coat made by Bunker Ramo.  Gas catches fire (due to neg of service station employees) to coat Smith is wearin & got leg burns & damage hem up.  

b. Held: Bunker Ramo/Penney liable for the $1 mil of damages.  Still, P must prove who caused what.  

c-Ex of indiv harm: Kingston v Chicago & NW Ry

a-Facts: PP never identified source of NW fire, though NE fire came from sparks by D’s locomotive.  The 2 fires joined & burned P’s property.  

b-Held: Where one has suffered damage by fire proves the origin of the fire & its course up to destruction, liability’s est.  

i. D’s fire still was prox cause of damage.  

ii. Possible defenses: P made pf case so it’s D’s burden to show either that its fire was swollen up by larger fire or that the either fire was of natural origin.  

iii. Can’t let Ds plead the wrong of other, cuz both would get off & P couldn’t apportion damages

c. Apportionment means (according to 433A): tracing neg act to the harm it causes where 

a. distinct harms OR

b. reasonable basis for determining contribution of each cause to a single harm. P must prove cause.

c. Ex of divisible harm that can be apportioned– crops eaten by 2 Ds’ cows (D1 had 10, D2 had 20)  

3) We used to be really hard on Ps, when P couldn’t show a joint harm.  

a. 27A: If the indep tortuous conduct of 2 or more persons is a legal cause of indivisible injury, each person’s J&S liable for the recoverable damages caused by the tortuous conduct.  

b. 27B: If 2 or more persons’ indep tortuous conduct is the legal cause of indivisible injury, each D, except intentional torts (some JDs say: exception for pain & suffering damages), is severally liable for the comparative share of the P’s damages assigned to that D by the factfinder. This is apportionment: indivisible harms (don’t focus on distinct harms)

c.  20: When, under applicable law, 1 or more persons are J&S liable to an injured person may sue for & recover the full amount of recoverable damages from any J&S liable person.  

a. Injured P may sue any 1 or combo of tortfeasors, so a P needs to only show that a tortfeasor was a (not THE SOLE) legal cause…so D has the burden of identifying & suing other peeps who may by J&S liable

b. P can’t recover mnore than total recoverable damages from all the Ds

d. Contribution & Indemnity among Ds: (Contribution is about Ds’ rights among themselves.  Shifting rather than sharing liability.

a. In most JDs, each D that has paid greater than their share may get contribution for excess (except for intentional torts.)  

b. So if 1 D pays the whole judgment, they could sue another D & recover some of the $.  (Smith, gas station could sue Bunker-Ramo.)

c. Directly neg. D must indemnify vicariously liable D.  Often in employee cases.  Indemnity comes from idea that someone stands behind another who will indemnify U.

e. Summers v Tice – alternative liability & fault relaxes causation rule
a. Facts: Both Ds & the P were hunting quail together.  A quail flew up, both Ds shot (knowing P’s location) & 2 bullets hit P in face.  Not clear who hit him in lip or eye.  

b. Held: Since P showed both Ds were neg, but couldn’t determine which D’s bullet it was, both indep tortfeasors liable  Burden on Ds to disprove causation or else apportion it out among themselves.  

c. In Ybarra (see above), hosp workers had to disprove breach of duty. 

d. This is departure from prior common law rule - presents situation where either D is causally responsible, as opposed to Kingston, (see above – 2 fires) where both Ds are causally responsible

B. Market share liability: – apportioning when actual TF unknown

1) Hall: industry aka enterprise liability
a. Facts: Whole industry’s made blasting caps that can hurt kids.  13 kids injured & caps that were used couldn’t be identified.  6 US companies (but not all the ones that made blasting caps) were sued.  Delegated safety standards to track assn.  

b. Held (unique): because risk was jointly controlled by whole industry, standards were too low, so whole industry was J&S liable.  

2) Sindell v Abbot Laboraties  - est this standard (though case not really followed-exceptional)

a. Facts: P sued Ds (several drug companies) that produced DES to prevent miscarriage, next generation, many daughters got cancer.  About 200 companies made DES.  Ds knew or shoulda known it was carcinogenic & didn’t prevent miscarriage, didn’t test it for efficacy or safety.  FDA authorized marketing DES as miscarriage preventative only on experimental basis w/warning label.  But they marketed other than experimentally & didn’t warn 

b. Held: P can recover from mfgs when injured & knew th type of drug involved but not manufacturer of precise product.  

a. Generally, P hasta show who caused injury.  Summers alt. liability doesn’t apply cuz TF can’t be identified.  

b. Hall’s enterprise liability doesn’t cuz is for small # of mfgs & no gov standards.  

c. No evid of concert

d. 4th rule adopted: market share liability (expanded Summers, cuz here is unreasonable in shifting burden of proof of causation onto Ds): Each D found involved would be liable, & would be liable according to market share it supplied at that time.  (D has defense of provin it could not have been the one to supply pills to relevant mothers.)  Is liability based on overall risk produced, not causation in single case.

c. Dissent: A D may be held proportionately liable even though it’s much more likely that it played no role in causing P’s injuries.  Market share liability will fall unevenly, too, on manufacturers amenable to suit in CA.  

3) Hymowitz v Eli Lilly: 

1-Also had homogenous product, so impossible to trace exact harm to exact company.  

2-all Ds liable on basis of the national market share, the risk they all caused was considered, & there’s no way outta the action.  Like Sindell, rejected concert of action thry (which woulda let full recovery against any supplier no matter its market share), then adopted proportionate liability system based upon sales of each co. in national DES market

VI. CAUSATIONS: 

A. Intro-P has burden to show cause in fact & prox cause


B. Cause in fact



1-Proof of cause: 

a. Direct evid…like if a car fuckin runs right into you in an intersection)

b. Circumstantial 

2) But for test: q of fact for jury: would injury have occurred but for D’s actions?  (P doesn’t hafta show D’s actions were sole cause.)

3) NY Central RR v Grimstad

a. Facts: Mr. Grimstad (capt of barge owned by D) fell off boat after it was bumped by a tug.  Wife (P) went to get him a line, & when she came back, he’d drowned.  He didn’t know how to swim.  She sued RR (D) for neg. as D had duty to provide life preservers

b. Held: No cause in fact.  Jury was just left to speculation that he woulda drowned anyway, & that his not knowing to swim, plus her getting preserver, throwin it to him, it helping all weren’t the factors that woulda caused his death.       

4) Haft v Lone Palm Hotel
a. Facts: Ps brought wrongful death actions when dad & son drowned in pool at D’s motel.  Statute required lifeguard or sign that there was none, but there was neither.  Lifeguard is also there to see evid.  

b. Held: Cause in fact--Ps won…wouldn’t have been fair to make Ps show any more proximate cause, as that’d give Ds advantage of not having lifeguard to save life or show evid that it really may’ve been Ps’ faults.  Burden of proof was shifted to Ds cuz it was a violation of statute.  

5) Stimpson v Wellington Service Corp
a. Facts: P’s water pipes in basement break after 137 ton rig went over road.  Was violation of statutory weight limits.  

b. Held: evid points to reasonable conclusion that the great pressure in street from the rig lowered the connecting pipe in part where rig was over, & that’d likely cause fracture

6) Richardson v Richardson-Merrell 

a. Facts: P got morning sickness & took Bendectin, for at least the duration when daughter’s limbs were forming in utero.  D is manufacturer of Bendectin.  Majority of the 2-4% live deformed births can’t have deformities traced to known source.  Dr. Done was witness for P, sayin Bendectin capable of causin defects in humans, & that it caused hers

b. Held: No cause in fact.  Was overwhelming evid of no causation & P’s evid lacks credibility.  P just fails here cuz most evid points away from Bendectin causin those EFX, cuz juries can’t decide that they disagree w/the experts.  And judge may not wanna evoke jurors’ emotional response to simply make D pay up 

7) Daubert v Merrell Dow Pharmaceuticals: Trend now is: judge has role to screen out experts on basis of credentials, methodology, reliability, relevance
C. Proximate Cause (Cause in Law) = natural sequence unbroken by intervening cause, & is nearest in

order of responsible causation

1) Was D’s neg significantly connected w/harm to P that D should be responsible?  (The legal q is: Was D’s neg significantly close to P’s harm?  If not, it’s too remote.  In short, need foreseeable P, but also w/injury w/in risk & reas. direct.) 

2) Think about the following qs:

a. Did D’s neg proximately cause P’s harm?

b. How foreseeable?  Brower found that it was foreseeable.  Use risk ex ante test: was it foreseeable that harm’d occur?  

c. How direct?  Polemis found directness was or might be everything.  Use ex post test: if direct chain, U’re liable, whether or not foreseeable.  Melding of risk ex ante & directness.  May be shift of responsibility cut off, or unforeseeable intervention cut-off of chain.  

d. What interventions?  

a. Foreseeable act by 3rd party doesn’t break chain

b. Criminal doesn’t break chain if harm shoulda been foreseen or flows directly from act unless D’s neg gives a mere opp for the crim act

c. Mere occasion (ex Man finding another guy in the alley) or coincidence (tree onto car - usually a q for jury. Only a q for the ct if obvious or if it’s a q of law.

d. Rescue – duty to protect

3) All factors for prox cause can be tied into either directness or forseeability.  And most courts use both of those.  It’s a policy determination (at what pt will we stop holdin em liable?)

5) No prox cause: 

a. totally difft risk

b. just coincidence (nitroglyc & beray)

c. shift responsibility

d. superceding intervening cause (breaks chain)

5) Continuum: Clearly no p. cause (SJ for D) - - Jury q - - Clear p. cause (SJ for P)



6) Ryan v NY Central R. Co – 1 house rule limit on fires

a. Facts: D’s engine carelessly set fire to their woodshed & P’s house, 130 ft away, took fire from the heat & sparks, was consumed.

b. Held: No p. cause - it’s too remote & not reas. foreseeable.  D has no control or responsibility over the accidental, varying circumstances (heat, atmosphere, condition of adjoining structures, wind direction)  

c. Crts today still often look for a cut-off in fire cases, & think about reasonably proximate.  Was this ordinary, natural, anticipated, & necessary, or was it accidental, varying, & interventions?  We’re gonna put those words into context in later cases.

7) City of Lincoln 

a. Facts: D disabled P’s vessel, the Albatross, when D collided w/it due to its own fault.  Capt unsuccessful in trying to port, & ship items were lost.  

b. Held: P. cause, cuz the D’s actions were foreseeable, thus the natural & reasonable result 

6) Jones v Boyce 

a. Facts: D mishandled coach, & P jumped out & got hurt.  

b. Held: P. cause yet P wouldn’t have been hurt if he’d stayed--not rashness, imprudence

7) Hines v Garrett 

a. Facts: RR negligently misses person’s stop, then lets her off late, & she’s raped twice on way back from unsettled area.  

a. Held: Actions were direct - intervening act of 3rd person doesn’t bar recovery if alleged neg exposes injured party to that harmful act.  Chain not broken.



7) Berry v The Borough of Sugar Notch 

a. Facts: D let tree in rd, & P drove 12 mph in the wind-storm, instead of the 8 mph limit 

b. Held: Tree fall, not P’s speeding, was prox cause. 

8) Pittsburg Reduction Co v Horton 

a. Facts: 10-yr-old Kid played w/dynamite cap found on unenclosed plant premises near a public school, traded it to a friend, who blew off his hand cleaning it w/a match.  Mom picked up the caps after he played w/em.  

b. Held: No prox cause cuz his miner job & the closeness of home to mines made him & wife familiar w/explosives.  Shift of responsibility: If D’s neg comes to rest, a new force or responsible force takes over.  

9) Brower 

a. Facts: Neg train hits wagon, which flips.  Everything falls out.  Thiefs take the goods.  

b. Held: it doesn’t cut the chain, cuz there’s good chance that reasonable peeps woulda taken the precaution.  As long as the chain’s continuous, the D would be responsible.  The criminal acts were part of the chain.  So there’s foreseeability & directness.

c. This is more modern law, whereas older law said the chain would be cut by criminal, indep acts.

d. Dissent: Negligently stalled train, bandit comes along Mr. Z w/knife & stabs him.  Is D’s neg a proximate cause?  

8) Wagner v International RY – rescue rarely breaks chain, cuz is duty to rescue.

a. Facts: Herbert goes overboard.  Cousin goes to the rescue, & he slips & fell down.  

a. Held: A rescuer deserves protection & harm to the rescuer is w/in proximate cause unless the rescue is more reckless than a reasonable rescuer woulda been.  Not unnatural, it must be continuous.

9) In re Polemis - foreseeable consequences
a. Fact: Negligently fallin plank ignites a spark, which burned down ship.  Spark could not have been anticipated.  

b. Held: As long as some damage was foreseeable, U’re responsible for whatever damages comes about (like Blackburn & Channell).  The neg D is responsible for the direct consequences of his act.  Foreseeability of consequences ex ante – before anything happens – is the test

c. Scrutton concurs: foreseeability beforehand of exact damage is immaterial.  That’s pretty much what we follow today, too.

10) Palsgraf: “unforeseeable P”-  very narrow approach of prox cause. NY
a. Facts: Passenger carryin package, appeared fallin while aboardin train…employee helped him up & package fell & exploded.  P at other platform end injured.

b. Held: U need a “foreseeable P”, is the point of this case.  This concept’s still used in NY today, though not in a lot of other JDs. D owed P no duty so was no breach for neg.  Risk to be perceived was passenger getting hurt boarding a train.  Only if they saw/knew package’s contents were dangerous would the act have been a dangerous 1.  

This defines the duty to be obeyed: be careful when helping passengers board.  Proof of neg in the air will not do (from Polemis)

c. Andrews dissent: U’re responsible for all harm caused by your neg (even to those hurt that weren’t reasonably expected to be injured by your actions.)  Neg is neg whether there’s foreseeability or a harmful result.  Hints: natural/continuing sequence, substantial factor as to the result, not too many (or too substantial or independent) interventions, foreseeable result (look at before & at moment of accident), not too attenuated or remote from the cause (usually a q for the jury).  At some point, injury too remote, too many interventions, to follow chain
10) Marshall v Nugent 

a. Facts: P waived off peeps to signal danger after car accident.  Nugent (D) not found liable (he’s out of the case cuz he was signaling in emergency situation), though truck driver (other D) was.  

b. Held: enough for case to go to jury.  U wanna confine liability to consequences resulting from operation of a foreseeable risk.  

11) Wagon Mound 1 - reas. foreseeability - not liable for unforeseeable consequences
a. Facts: Oil mucked up wharf, & wasn’t cleaned up after its spill by D’s ship.  Was metal around, which was fallin into the water (that was part of the wharf peeps’ – P’s – job.  P decided oil in water’s not flammable, though it did light & burn the wharf.  

b. Held: No p cause. Only reas. foreseeable damage can be redressed. Prefers foreseeability test to Polemis directness test (bad law in that p cause shouldn’t be too broad.)  

12) Wagon Mound 2 (p 538):

a. Facts: A 3rd party’s boat (owned by Miller) catches on fire by oil.  Facts are the same as Wagon Mound 1, except Miller argues that the fire was foreseeable.  

b. Held: P in Wagon Mound 1 didn’t argue that fire was foreseeable cuz than that P woulda been neg in its work. But P can argue that now cuz damage isn’t P’s fault at all.   

13) Kinsman: Judge Friendly 

a. Facts: Icy Buffalo River.  Kinsman has been neg’ly tied up, so lightly that the current carries it downstream, bumpin into Tewksbuty, & the 2 boats go down the river.  Buffalo city is supposed to maintain drawbridge, but no one is there to open it.  So the boats crash into drawbridge, sendin water into P’s property.  

b. Held: Friendly looks at:

i. Polemis says U’re liable for direct consequences

ii. WMI says you’re not liable for unforeseeable consequences.  We can embrace result if we draw from it that the principal excludes liability when the hazard arose from sumn totally difft than the hazard.  If the rule of WM1 is that U’re not liable for unforeseen consequences, that can’t be the rule of law.  

iii. Should be liable for foreseeable harm risked.

14) When is the case to be dismissed?  When it is judgment for P?  And when is it q for the jury? (Q for jury when reas peeps can have difft takes)

a. Brower: RR responsible for hitting wagon & fuckin it up.  Ain’t even a q for the jury then…

b. Mr. Z (when knife bandit gets guy on train): Train didn’t prox cause the harm, cuz thief intervened & cut the chain & if the criminal just finds the occasion to act, then that’ll cut the chain in prox cause cases.  

c. Berry (tree falls on car while speeding): His speeding wasn’t a prox cause.  Hazard arose from a totally difft risk than his driving.  

d. Wagner (rescuer case w/special rule): Whether D’s neg prox caused rescuer’s harm.  Jury q cuz whether rescuer was a reckless intervener, rescue cuts the prox cause chain.  

e. Polemis: this is under our rule (Friendly/McGuder): it’s hinging on judgment for P and a jury q.  It was so direct, yet a spark arose, so maybe it should go to jury.

f. Palsgraf: Seems like jury q cuz no foreseeable P & it was the duty to protect the box but not explosions

g. Marshall: D has a god shot at sayin no prox cause, but will probably lose.  

15) Silkwood--Analyze under following conditions: 

1-she took job to expose D as sloppy/dangerous & was contaminated at work.  No prox cause q.  Any defense based on her conduct?  We don’t wipe out causes of action today just cuz employee knows the risks at work.  Factory was substandard, but it’s not unreasonable for her to keep working.  Factory’s atty could argue she was sloppy on purpose.  

2-she took plutonium home to give to AEC & reporter to show how EZ it was to bring it home & this caused her contamination.  This broke chain, the factory’s atty could argue.  Factory’s duty of care is so high that AR has hi burden of proof--would be hard to win.  

VII. AFFIRMATIVE DUTIES
A. Takes on law

1) Ames: law is utilitarian: the greatest good for all people is most important.  If bystander could help w/lil or no inconvenience to self, & the death or great bodily harm will occur w/o his help, & he doesn’t interfere, then he should be punished criminally & compensate to party injuried or party’s spouse & kids.  Ames wants forced contracts.

2) Epstein says: Law is libertarian what do you mean lil or no inconvenience (burden)?  You’re forgettin about peeps’ autonomy & liberty when they’re not affirmatively injuring others.  Let peeps be free.  Similar to US law on good Samaritan.

3) Posner: law is about bargains, cuz if U’re able to get together & agree that we’d help each other, we would…though we don’t get the chance to plan this out.

4) Communitarian (not just feminist) doctrine: About caring, responsibility, morals 

B. Buch v Amory Manufacturing Co – generally no rescue/aid duty

1) Facts: trespassing 8 yr old gets his hand crushed in machine at mill, after ordered out but not understanding.  

2) Held: No duty to warn- the law ain’t about morals (No one hasta be a good Samaritan.)  When someone trespasses U have the duty only not to inflict harm upon em.  


C. Exceptions: 

1) U create risk: Montgomery v National Convoy & Trucking Co 

1) Facts: trucks blockin road, put some flares out right by accident, but it wasn’t good enuff cuz those comin down the road couldn’t see em.  

2) Held: neg cuz flares weren’t put where peeps could see em in time. Ct doesn’t say that truck has duty just cuz they created it.  They created risky situation, though, so U should go further.  Had duty to take reas. calculated precautions to prevent injury. 




3) Like Ames: if U cause harm, U gotta take next step.  

2) U aid someone voluntarily: Black v NY: the Helpless Passenger

1) Facts: Drunk dude gets on train & gets carried away.  Injured when left on stairs--fell.  

2) Held: No obligation to provide for his safety, but once voluntarily doin so, must use ordinary care.  

3) S324: Duty not to make victim worse off



3) Duty to not block rescue efforts: Louisville & Nashville R. Co. v Scruggs: 

1) Facts: D operates train, which is sittin on tracks.  Is fire right beyond tracks & firetruck can’t get across tracks cuz train wouldn’t move outta their way, sayin they needed superior’s go-ahead.  House burned down.  


2) Held: the train had no duty to rescue & thus no liability.  

3) S327: Duty not to prevent 3rd person from aiding
4) S322: Duty to aid those you cause bodily harm (in Scruggs case, there wasn’t bodily harm.  Most states probably don’t make distinction)

5) Special relationships: 

1) Kline: landlord has special relation w/vic- has notice, thus duty to protect from criminals
a. Held: landlord did have a duty--was common hallway that landlord had control of.  Plus, it was foreseeable due to past occurrences, & though there woulda been no liability if it was unexpected or sudden.  

b. S315b - D has relationship w/vic, giving him/her right of protection

c. Dissent: We don’t know if takin precautions was the cause of the attack.  

2) Tarasoff v Regents of University of California – doc has special relationship w/TF & notice

a. Facts: psychiatric patient goes to univ hosp & as doc is treating him, he says he’s gonna kill his shorty.  He did kill her, & doc said he couldn’t detain him.  

c. Held: psychiatrist did have duty.  P (probability) was hi & doc believed it, so foreseeability of harm was great & loss was great.  Burden (cost of warning) was calling her or her parents, so burden seems low.  Ct didn’t consider doc/patient priv.

d. S315a D has relationship w/injurer & thus duty to control his/her conduct

c. Dissent: specifies the liability more by legislation.  (But legisl says if patient communicates a serious, violent threat, that’s what the doc must intervene with.)  

VIII. Strict Liability–(Ultrahazardous) Abnormally Dangerous Activities (ADA) 

A. Background:

1) The further removed the injury, the more likely that interveners will enter into the picture, & the less clear who’s liable for damages.  Thus, prox cause evolved.

2) Rylands: Anyone who brings on property that which is not naturally there, & is likely to cause harm if escapes, is liable.  Contrastingly, highway accidents had cause that’s ambiguous.  Also, highway drivers assumed risk. 

3) Q isn’t if it’s ok to do ADA but who should bear cost.

4) SL if U show prox cause by foreseeability. 

5) The 1st US cases for strict liability for blasting are:

a. Hay -  When direct invasion for degree on property, go by trespass & strict liability

b. Booth – if no direct invasion P must prove neg


B. Spano v Perini Corp:

2) Facts: P’s garage & car wrecked when D set off dynamite at site 125 ft away.  

3) Held: overrules Booth cuz the damage need not be tangible, no fallin debris necessary.  This is such a dangerous character that utmost care won’t elminate danger, so blasting peeps are SL.  



C. Madsen v East Jorden Irrigation: 

1) Facts: blasting of property for irrigation(mom minks got nervous & ate babies. 

2) Held: no foreseeability of this effect, so either the degree damage or destruction damage can be incl. in SL damage.  That’s the end of anticipated chain for SL that this ct goes by.  

3) This case is distinguishable from squib case in that the people’s instinct in squib is foreseeable.  4) Why is there a tight cutoff in SL?  Neg is standard in US, so SL is exception to the main rule.  If there’s too long of a chain, P still has the option of resorting to the neg rule to show D acted neg’ly in causing further removed damage

D. S519 ADA : SL, although there was utmost care.  Liability limited to the kind of harm that makes it abnormally dangerous.  

E. S520: 6 factors to be considered too see if activity’s abnormally dangerous.  (Judge decides)

1-existence of high degree of risk of some harm
2-likelihood that the harm that results from it will be great 

3-inability to eliminate risk by he exercise of reasonable care
4-meant to screen out things like planes & cars not bein ADA

5-inappropriateness of the activity to the place where it’s carried on (u can have an activity appropriate to its surroundings, that’s the prob with this)

6-extent to which its value to the community is outweighed by its dangerous activities (normally, cts don’t have to make such a subjective judgment as this.)  

F. S522: Liable for harm though caused by unexpectable 3rd person’s act, action of animal, force of nature (seems to extend prox cause chain of Madsen.)

G. S524 Con neg is no defense but unreasonable AR is.

H. Policy: 

1) rights-Shouldn’t impose subst. risk on innocent property owners.  

2) econ-SL internalizes costs of these activities

IX. PRODUCTS LIABILITY
A. Exposition, manufact. defects (usually neg standard, Restatements make it stricter liability)

1) Escola v Coca-Cola Bottling Co. of Fresno – toward SL - manufacturing defect.  

b. Facts: P injured while waitressing when Coke bottle busted in hand.

c. Held: RIL of neg case… like too much gas in bottle.  

d. Traynor concur: should move from neg to SL rule - even if there’s no neg, pub policy demands that we hold Coke responsible & help poor, blameless vic.  Is an econ argument made but Traynor’s not satisfied by that, cuz he’s not worried just about the proof.  

a. Are 2 arguments made:

1-Safety: manufacturer’s in better position to prevent accident- efficiency idea

2-Distribution: Manufacturer’s in better position to cover costs of accidents…this is a SL argument deals more w/fairness
b. premium on price of Coke to absorb the safety costs, & it will manna minimize these premiums cuz they don’t wanna raise the price too hi above equilibrium.  So we get a very efficient system of cost prevention.  

c. Peeps will have better expectations of products, too.  



2) McGabe v Liggett Drug Co– toward SL - warranty
a. Facts: Someone buys woman a coffeepot.  Water explodes in her face.  

b. Held: Not of merchantable quality to be sold.  Though no neg proved, merchantability’s based on SL & not fault.  

3) Neg: liable for breach of duty – failure to use reas. care in design/mfg/label/or marketing of product. 

3) Warranty (applies to retailer & mfgr) within:

1-Contract law (could be an express K, though the seller can disclaim) or

2-Sales law (most states have these, so that most sellers sell w/implied warranty of merchantability quality.  Had to meet several points in order to recover, though:

-give notice w/in a few days to seller

-privity – laws pre-1860 required that – runs to purchaser

-reliance – if there’s express warranty & U hafta read it before thing goes wrong

-consequences for breach – we’ll give U another pot if that 1 explodes



4) Henningsen – privity not required

a. Mr. H bought Plymouth for Mrs. H from dealer.  Contract: if parts defective we’ll replace w/in 90 days…we’ll disclaim all of responsibility. Steering wheel malfunctions – no evid of neg.  Too many things coulda gone wrong other than neg, incl. a mis-manufactured part by Chrysler-Plymouth.  Chrysler brought in engineers to show they used due care.  

b. Held: No privity, but she could be expected to use car. Disclaimer of other warranties didn’t knock out implied warranty of merchantability, so Chrysler & dealer both liable.



5) Greenman 

a. Facts: The shopsmith jettisons the wood – flew outta machine.  Was express warranty.  

b. Held: (Traynor) SL for defect, like his concurrence in Escola.  


B. Restatement 2nd - 1966, drawin much on Traynor - SL.   

1) 402A: seller liable for defective product that’s unreas. dangerous – though used all possible care…this really was more forward looking.

3) Product is defective in compared w/other products & what the manufacturer meant to do, as well as unreasonable design.

4) Warnings: Nec. if seller shoulda known.  Unavoidably unsafe products ain’t defective (ie vaccines, drugs) though they may need warnings.  Ps’ conduct: con neg in failing to discover or guard against a defect is not a defense.  But unreasonable AR is a defense



5) Strict Products Liability looks at the product.  Neg. law looks at the behavior of D.  


C. Restatement 3rd: 1991: focuses on time product comes on market (if state of art defense)

1) S1: seller or distributor of defective product liable for harm caused by defect.



2) S2: Categories: 

a-manufacturing defective

b-design= defective when the foreseeable risks of harm could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor (if there is 1, not if it’s state of the art product), or a predecessor in the commercial chain of distribution, & the omission of the alternative design renders the product not reasonably safe.  If  no reasonable alternatives, a product can still be manifestly unreasonable, so it’d be neg to put such a product on the market.  




c-warnings in view of foreseeable risks (usually a neg concept)

3) Stresses creatin incentives for mfgrs to achieve optimal levels of safety in designing & marketing products.  Neg standard isn’t to achieve equity, but to get manuf’s to take due care given what they know & can reasonably foresee.  

4) In short: P must show product caused harm.  P must also show reas. alternative design & that omission of that makes product unsafe, unless even if no alt design’s available, orig product is so dangerous it shouldn’t be on market.  Risk utility test of Barker.
D. Liability for defective products

1) Products liability usually but doesn’t always necessarily mean strict liability
2) Manufacturing defects: escola, 402A (clearly written w/a view to manuf. defects even though some crts like CA have expanded it to design defects)- SL


3) Design defects: focuses on product- neg (1 prong SL)



a. Before mid 1970s – Campo:

1- product is unfit for its intended use.  

2-And where a defect is open & patent the manuf is not responsible.  

3-And legisl is supposed to set safety standards.  




b. Micallef: 

1-Facts: Employer failed to buy safety guard.  P, knowing danger, chased hickie.  on the printing machine Plastic got caught in the rollers, along w/employee’s hand.  

2-Held: -Throws out Campo & says manuf always have duty to make sumn reasonably safe for its foreseeable use, so must take due care.  Even if risk apparent, liability will encourage better designs.

c. Crashworthiness: same history of tryin to shield mfgrs from liability.  VW v Young: 

1-Facts: P was riding VW which was in crash & seat loosened.  Crashed inside the car due to seat belt safety defect.  

2-Held: when U have a manufacturing defect, U can tell by looking at rest of products that it is a defect, but design defects 1-all look the same & U can’t see which stands out 2-U need reference to other designs.  This is a neg case cuz ct doesn’t accept strict liability standard of Restatement 402A.  Mfgr liable for defect reas. foreseen for collusion. 

3-background cases: Evans v GM: was an X frame but D argued if it was a rectangular frame, damage wouldn’t be that way, but ct felt GM didn’t have that duty to build other frame.  Larsen: steering wheel becomes spear, & ct says there’s a duty to make it safe for crash.  Ct here in VW accepts Larsen & not Evans. 

4- Law now says there’s duty to make car reasonably safe in the case of accident

d. Barker v Lull - CA tried makin it easier for P to win – 2nd prong looks at product & not behavior & is like neg standard

1-Facts: High lift loader for flat terrain.  Used on rough terrain & toppled & P was hurt.  D said if equipped w/outriggers, loader woulda been more stable.  

2-Held: “unreasonably” should come outta design cases, like Cronin (rejects unreasonably notion, sayin that by requiring that word puts extra burden on P to prove more).  At minimum, product should be as safe as user would expect it to be.  402A standard imposing too much on design standards.  Made a 2 part test:

a-P must show product fails to perform as safely as ordinary consumer would expect when used in intended or reas. foreseeable manner AND

b-that design proximately caused injury

c-If P shows prox harm, D has burden to show benefits outweigh risk by P*L : B (incl. alternative harm to consumers, a safer design product if alternative used?) This risk utility test incl: danger gravity, danger likeliness, feasibility of safer design, cost to make safer, adverse consequences of alternate design.  CA is peculiar in shifting burden to D so quickly.  Risk/utility – looks at product, not behavior




e. Piper: 

1-Facts: Plane took off w/ice on the wings.  P knows & was warned of icing prob.  Plane Crash & pilot’s heir (P) sues, on:

a-Made w/carburator type – more susceptible to icing than injection type

b-both designs approved by FAA, which know the risks of both designs

2-Held: Normally, P retains burden on risk utility.  And here P didn’t prove that the defect had reas. alternative.  

4) Prescription drugs, blood, asbestos….unavoidably safe?  Duties to warn?  Neg/SL?  Restatement 2nd 402K?  Rest 3rd?

a. Ortho
1-Facts: Ortho makes a birth control pill which makes P have a stroke 3 yrs later.  Sue cuz they weren’t told she could get a stroke from the pill.  D said that brain can be damaged, & a stroke can damage brain - say they followed FDA standards (1 in 2000 suffer, 1 in 66000 die)

2-Held: 

a. Mfgr has duty to warn consumers: W/prescription drugs, there’s a learned intermediary doctrine: producer has duty to tell prescribing physicians about the risks of the product, & the doc is the 1 w/the duty to tell the patients about the risks.  This is like informed consent.  Ct found diffs b/w oral contraceptives & other drugs: actively decides to take em, are healthy, visit doc just once/yr, FDA regulates & informed choice.  Ct found mfgr has duty to warn w/these circumstances present.  

b. It’s a jury q as to the adequacy of the warning.  P did prove to the jury cause in fact, that w/appropriate warning, may’ve avoided the pills.  

b. Restatement 3rd S6: A prescription drug isn’t reasonably safe due to inadequate instructions or warnings if reasonable instructions regarding foreseeable risks are not provided to prescribing providers, who are in a position to reduce the risks of harm in accordance w/instructions, OR the patient if providers aren’t in such position. Drugs are very unsafe but are needed by society, so these are judged by a neg test.

c. Rest 3rd S6: a prescription drug’s not reasonably safe due to defective design if the foreseeable risks are sufficiently great in relation to its foreseeable therapeutic benefits that reasonable health care providers wouldn’t prescribe it to any class of patients.  This is a neg. standard cuz it’s a custom issue.  W/a rule like this, U don’t use a state of the art defense cuz that’s used for SL.  Most of the law’s goin in this direction.  

d. Mass immunizations: Ex: polio vaccine

1-docs can’t give warnings, & is no doc even there.  

2-Held: Is duty for mfgr to warn that peeps may get polio from vaccine (1 in 1 mill), cuz there’s no learned intermediary.  Rest 3d also says there’s duty to warn.

d. Effect of mass tort liability on $ of drugs - drives drug costs up, & sometimes peeps can’t afford the drugs anymore, so mgrs won’t make em.   In DPT manufacturers, all went outta business.  This is even under a neg standard.  A SL standard would keep mfgs from makin em.  Led to passing of National Childhood Vaccine Act – gov covers costs of liability unless companies are actually neg.  Some peeps say we need tort reform to end pain & suffering & to reduce burden on mfgrs.




e. Brown: - CA (state of Barker, stricter SL than other JDs, makin it easier for P to win). 

1-Facts: DES case

2-Held: As per Rest 2nd 402k (as long as product’s on market w/proper warnings, it’s not unsafe - only duty to warn of foreseeable dangers. The co. shouldn’t act as insurer of the product, cuz it’d seriously decrease the drug’s availability & it’d deter companies from developing other, possibly life-saving, drugs.  In short, SL for failure to warn, but not for the effects of the drug

e. Asbestos: 

1-Borel – Ds had duty to warn workers.  1st time a P could prove that Ds had enuff info that they coulda warned.

2-Beshada - NJ…asbestos unreasonably dangerous w/o warnings though no knowledge/ability to know. Was SL, cuz had they had warnings, peeps coulda taken precautions.  No state of art defense.  Not main rule today, as far as R3rd is concerned

f. Preemption –Cipollone: 

a. State tort law diversity suit against cig mfgrs for failure to warn of risks

b. Held: Did Congress explicitly preempt?  Implied preemption– actual conflict...that’s rare to find.  Little scope for  .  Ds will argue regulatory standards should control, but will have a better argument if they say statute preempts it.  Regulation says as long as U fill the statute, you’re safe, & U don’t hafta go beyond that.  

E-P’s conduct:

1-Daly: 

1-Facts: P was drunk, speeding, didn’t lock door or use seat belt.  D’s evid shows P didn’t use reasonable care.P said there was door design defect; shouldn’t have opened in accident. 

2-Held: comp neg (equity) may reduce damages if action’s based on either neg or SL. UAR is a complete bar so P is actually worse off under SL than neg, so UAR is abolished & merged w/comp neg. Mfgr won’t know if P will be neg.  Now.  Jurors can measure, & when D not at fault P shouldn’t recover.  Incentives given to P

3-Mosk dissent: Con neg shouldn’t be considered for defective products.  For UAR, we

don’t want them to recover at all, but for everyone else, we don’t wanna bar them.  

2-Restat 3rd adopts majority’s view & lets Ds admit anything they want (incl UAR) about P’s comp neg.  For comp responsibility, look at state statutes or case law to see what the rule is (ie 50-50 etc.)



3-Comparing Restate 2nd & 3rd: Liability for Defective products




1-Who’s liable?  It’s the producer or any seller in the chain, in both Restatements




2-What is defect?  Rest 3rd lays out defect types a lot more.  





a-mgr





b-design





c-warn

3-State of the art - taken into account & how?  Is it a defense?  Rest 2nd doesn’t really talk

about it.  Rest 3rd bypasses the issue, cuz it’s usually a defective design, & state of the art is

a given starting place…U’re only expected to do what U can do…that’s true among 

pharmaceuticals, too.

4-P’s conduct?  Rest 2nd & 3rd agree. 

X. RISKY PRODUCTS: 

A. How should we control risks of products?  Is the tort system good way to control risks?  Should Congress, gov, FDA set standards?  What does & could the tort system do?  Is it a good, effective, or problematic system? 

B. Ways to control:

- Regulatory system: govt rules/standards, prohibition of sales or advertising, Crim law.  Legis=standards regulate before the fact (prescriptive, prohibitory, unlike the tort system).  

-Tort system steps in after the fact, post injury remedy, not prescriptive.  Is producer responsibility, keeping dang. products outta stream of commerce, warning–knowledge, user/consumer responsibility.  

Guns – 

Tobacco-cuz peeps know the risk, can U use AR?  That might bar actions for 2nd hand smoke

Alcohol-

Airplanes-FAA regulates use of airplanes, & must pass safety tests

GMOs-

Is biggest problem of tort sytem:

-products unsafe

-vics don’t get cared for soon enuff (ie Bhopal)

-too many restraints burdens on producers – has tort system expanded too much?

-the lawyers – bringin in cases, lengthening em, when unnecessary…contingency fees probably help vics sue & recover & strengthens tort system while makin products safer.

CHECKLIST:

Prima facie=tort elements, proves D’s act caused injury unless 

Summary judgm=on facts, entitled to judgm as law

D disproves.  Pf plus=no need for jury



Judgm NOV=overridin pt of law or facts so

Motion to dismiss=failure to present pf case 




obvious reas jury woulda found otherwise

INTENTIONAL TORTS
Act

Intent

Cause

Harm

Battery

Act=unpermitted touching

Intent=make contact (Garrett chair – subst certainty act’d cause harm), transferred (Talmage)

Cause=act caused touching

Harm=touching (Vosburg shin–liable for all damage though unforeseeable), & to object/space, offens battery (Alcorn spit)

Trespass on land (Perry pool, Maye gold)

Assault

Act=threaten battery/imminent apprehension offensive contact (Tuberville sword just words, I. De S. hatchet)

Intent=battery, cause apprehension

Cause

Harm=apprehension (Allen unloaded gun)

False imprisonment

Complete (Jones highway not)

No reas way out, no force needed (Kennedy’s old guy scarf)

Awareness

Intend to confine

Defense: consent/priv (Herd mine)

Infliction of emotional distress – outrageous conduct

Act: outrageous

Intent: substantial certainty could make serious effect (Garrett chair)

Harm: serious phys (Wilkinson hubby prank)

Lower standards: if actor knows weakness, common carriers, discr job (Forklift sexual innuendos)

DEFENSES TO INTENTIONAL TORTS

Consent

Emergency (Kennedy ovary cysts), Implied from actions (O’Brien smallpox shot)

Not if beyond scope (Mohr did left ear)

Insanity: no (McGuire RN cared for w)

Self Defense

Proportional force against reas perceived threat (Courvoisier shot cop)

Usually must retreat unless in home

Can use to defend others if they could

Defense of property

Proportional force against reas perceived threat

Settin up guns: Bird spring gun hen – use amt force available if D present., Katko leg gun-deadly force usually inappropriate

Private necessity

Harm another’s property to prevent harm to self, property (Ploof untied boat)

Qualified priv – compensate damage (Lake Erie ship tied to dock)

Public necessity: if immediate, for pub good - may enter/destroy property to protect greater good

ROOTS OF SL & NEG

Early law-liability w/o fault




Early defenses

Thorns (Littleton SL, Choke gateway)



Inev accident, w/o fault, act of God

Millen sheep (best efforts, expanded gateway)


D’s actions fault of another

Trespass: direct & immediate injury of person, property.  No prove fault, damages.  SL except gateway.


-became ok for unlawful entries.  Defenses: lawful w/care, inevitable or act of God

Case: indirect, consequential harm of person, property.  No force.  Prove damages & wrongful intent or neg.  Neg liability.


-became ok for all indirect & neg

Late 19th move from SL(neg:
Kendall dogs stick (D not liable if free from blame.  P must show D used no due care.

Rylands (SL for another’s property harm from non-natural use of land)

Modern: Bolton cricket (need foreseeable, substantial reas risk)

NEGLIGENCE









Act=Duty (reas standard) & breach (below standard care)

Cause=in fact & prox cause

Harm=injury

RIL (Res Ipsa Loquitur)=pf evid; neg & cause in fact (not prox cause)

Burden(D to disprove

Need: 
injury normally not occur w/o neg


Cause of harm in D’s complete control (Colmenares, not St Francis Hotel) Policy Exception: Ybarra hosp pains

P didn’t volunt contribute

Vicarious liability: joint enterprise (drag race–D has control over neg guy), master (boss respons for employees’ acts in duty

Defenses: alt explanation, happens frequently w/o neg, D didn’t have complete control

DUTY/BREACH/STANDARD OF CARE

Reas person (standard care=average RP follow under similar circum)

Tailored: skills (that of profession), disability (Fletcher blind ditch)

Not exceptions: best judgment (Menlove hay stack), age (Roberts slow car, Daniels 19 on bike), forewarned insanity (Breunig car delusions), voluntary drunk (Robinson sidewalk hole), rich (Peterson), beginner

Calculus of risk

Hand: B: PL (Carroll Towing bargee gone 21 hrs)

Coase: Barg position, no trans costs, clear prop/law rules, perfect info(efficient solution, avoid greater harm (under SL too)

Terry: if cost of rescue (magn * value principal)<cost of no rescue (magn * value coll), rescue justified (Eckert kid on tracks)

Foreseeable (not trivial, remote – Blyth hydrant flood, Osborne bike car door)

Protect greater class (Cooley phone wires)

Warning musta helped (Rinaldo golf ball into car)

Custom: inconclusive

Draw on cost-ben analysis (TJ Hooper boat radio, Jadranska hold 1 – not cost justified)

Univ careless custom no excuse (Mayhew mine ladder hole) 

Med: standard usually sets care, must disclose unless can’t consent/distraught/emerg/obvious risk/waives (Spencer paralysis)

Statute: Neg per se
Imported into common law (Osborne poison)

Still need cause (Herzog drove w/o lites) & right kind harm (Gorris sheep)

Defenses to neg per se: reas attempt to comply, emerg, necessity, con neg/AR

Licensing statutes: pf (don’t set standard) – Shyne chiropractor 

Affirmative duties: No duty to aid/rescue (Buch crushed hand)

Ames: forced Ks 
Epstein: liberty

Posner: bargains
commun: caring

Exceptions: create risk (Montgomery flares), voluntarily aid (Black train drunk), not block rescue (Scruggs train blocked

fire), bodily harm, special relations (Kline landlord to vics, Tarasoff doc to TF – killed shorty)

CAUSATION: show both unless other compelling reasons (Ybarra hosp silence)

In fact– but for test – direct or circumstantial 

Modern: Daubert screen experts by credentials, method, reliability, relevance

Prox cause

Most cts: foreseeability ex ante (WM1 oil spill) of some risk & then reasonably direct ex post (Polemis plank spark)=to jury

– if very thing risked & clearly foreseeable, P gets SJ – don’t need to show direct

NY foreseeable P: (Palsgraf exploding package)

Defenses: difft risk, coincidence, shift respons, too remote, supercedin intervenin cause (3rd party acts when foreseeable:

crime/rescue)

P’S CONDUCT

Con neg=P lacked reas care & that neg was prox cause of injury (not severity)

Burden on D (Gyerman fish stacks)

P’s unreas actions after injury=his fault

Seat belt: NY mitigates damages (Spier), most states not relevant to liability or damages (Derheim=unfair to bar P totally)

UR: voluntarily encounter known risk (Lamson axe, Murphy flopper) 

-primary=no or forgived duty, 2ndary=continuing duty (would RP confront this risk?)

-UAR=2ndary AR to be defense

-fireman’s rule

P’s Defenses: custodial situation (P couldn’t control), emerg, D reckless, statute protected P, LCC (D had lost opp to avoid, 

to lessen con neg as bar, helpless P: Fuller old man on tracks; inattentive P: Kumkumian subway corpse)

Policy for: P takes precautions, ct efficiency, pub good, unfair for D to pay

Policy against: lowers D’s care, unfair to bar recovery if D also prox caused harm

Comparative: reduce D’s liability in prop to P’s neg - LCC no longer needed to help P.  Pure or 50-50.  Most states.  Li for

CA.  Not usually defense to inten torts.   

MULTIPLE DS

J&S: act indep or in concert to make indivis harm, can collect from any or all Ds (Summers shot “bird”=exception-strangers)


Don’t need cause for each.

Indemnity: D who’s paid greater than share can get contrib. for excess (helps P if can’t prove distinct, D flees or doesn’t pay)

Vicarious liability: 1 party (co.) can pay then seek indem against actual wrongdoer (employee)

Apportion: divisible harms or determine amt each cause made single indivisible harm

Market-share: (Sindell DES no concert) each liable in proportion (to Ds or all companies) to market share at time  

ABNORMALLY DANGEROUS ACTIVITIES- SL

Need ex ante foreseeable prox cause (none in Madsen minks) 

Liable even if unexpected 3rd person act/animal/force of nature, unless P’s act abnormally sensitive

Early: Rylands (liable for unnatural) US: Hay (use SL for direct invasion), Booth (prove neg if no direct invasion)

Utmost care won’t eliminate danger (Spano garage overruled Booth)

Judge considers: hi degree or risk of some harm

likelihood great harm

can’t eliminate risk by reas care

not planes/cars

inappropriate in that place

more danger than commun value

Defense: UAR, but not con neg

Policy: rights of innocent property owners, internalizes costs of ADA

PRODUCTS LIABILITY

Background:

Toward SL: Escola Traynor concur

Neg: not reas care in design, marketing, labeling, mfr – liable to buyers & 3rd parties 

Warranty: express or implied for merch, implied for fit for ordinary use – retailer, mfr liable (Henningsen privity not needed)

SL: all in commerce chain liable w/o fault for harm prox caused by defective products (P: so dang, shouldn’t be on market)

For SL: consumers shouldn’t hafta bear all risks, rely on mfr to correct defects, easier for P to prove, reduces ct costs, mfr in best position to pay

Against SL: reduces product choice & innovation, may not make stuff safer, mfrs=insurers, prices may go up anyway

Rest 2nd 402A: SL: Is product dangerous & too dangerous?

-Producer/seller liable (only to buyer) for defective product that’s unreas dangerous, though seller used all possible care

unreas dangerous=doesn’t meet ordinary consumers & isn’t unavoidably unsafe

Defective compared w/other products, mfr’s intent, & unreas design

Warnings needed if seller shoulda known but wouldn’t expect 

402k=unavoidably unsafe not defective but may need warnings – used for drugs before Rest 3rd

Defense=UAR

No state of art defense (but suspect for RIL, which P doesn’t hafta prove)

1st for mfr defects, can be used for design defects (like in CA) – hard to compare 402A to design standard

Barker-CA Lookin at product- more like SL

Uses 402A & takes out “unreasonably dangerous”

1-P must show: product fellow below ordinary consumer’s expectations in intended foreseeable manner & prox caused harm

2-D must show design’s worth risk by B:PL (other designs are for purpose P used – foreseeable but P violated my use). Risk utility test: gravity of danger, likeliness of danger, feasibility of safer design, cost of alt design, adverse consequences to product & consumer of other design)

Rest 3rd: more specific than 402 - Lookin at conduct – neg

1-P must show reas alternate design & omission of it rendered product unsafe (could consider such things as Barker).  

Like 2nd, producer/seller liable 

Defect types: 
a-mfg (departs from intended design despite care used)



b-design (see 1 above)

c-inadequate warnings (coulda reduced/avoided foreseeable harm by seller/distr omitted instructions & product thus unsafe)

Exception: alcohol/guns (widely used) not defective

State of art defense – conform to industry custom

Mfr Defects: (Escola) product departs from intended design – mfr’s care irrelevant - SL for mfg defects under R 3rd 

Design defects
duty to make sun reas safe for foreseeable use (Micallef).

Crashworthiness: duty to make car reas safe for accident

Duty to warn: More like neg – foreseeable risks of harm could be reduced/avoided by reas warnings/instructions (R 3rd) 

Drugs

402k=unavoidably unsafe not defective but may need warnings – used for drugs before Rest 3rd

Rest 3rd: SL for mfg defects in drugs, but more like neg otherwise:

-Not reas safe if reas instructions for foreseeable risks not provided by prescribing providers (or patient) who can reduce risks

-defective if reas health providers, knowin risks/benefits, wouldn’t prescribe for any patients

-must warn health providers (learned intermediaries) or consumers (if learned intermediaries not in such position to reduce risks) where consumers more involved in choice (Ortho birth control) or not normal doc/patient relation (mass vaccinations)

Statute provides min notice of foreseeable risks, unless expressly preempted as ceiling (like Cippalone)

Defenses

P was comp neg or UAR, whether action based on SL or neg (Daly & Rest 3rd)
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