Torts -- the dreaded outline 
A wrong, a private or civil wrong or injury 

resulting form a breach of a legal duty 

that exists by virtue of society's expectations 

regarding interpersonal conduct 

rather than by contract or other private relationship.

Three broad categories of torts:

intentional torts

negligence 

strict liability
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I.  INTENTIONAL TORTS

A. Introduction:  intentional torts are ones where D desires to bring about a particular result.  The main ones are battery, assault, false imprisonment, and infliction of mental distress.  

Intentional torts have four elements:  (i) act, (ii) intent, (iii) causation, and (iv) harm.

1.  Intent is broadly defined and must be looked at in reference to each tort.  If someone knows with substantial certainty that a harm is likely to result, then she is deemed to have intended the result - high likelihood or recklessness is not enough.

2.  The act is what must be intentional not necessarily the consequences. [Vosburg]

B.  Assault:  an intentional causing of an apprehension of harmful or offensive contact.

1.  I. de S. -- fear of physical harm is enough for assault, actual touching is not necessary

2.  Tuberville -- words can explain away an action of D, negates intent, which is an element of assault

3.  Allan v Hannaford -- intent to cause the appearance of battery.  D used as a defense that the gun wasn't loaded and he couldn't carry out his threat.  BUT no defense because P did not know that and P must live free from threat of harm
4.  Stephens v Myers -- even if D is stopped by a third party while advancing towards P, an assault is committed

5.  Brooker v Silverthorne -- words alone cannot constitute an assault, there must be a present threat to inflict immediate harm


*reasonable person standard objectifies the experience of fear -- no tort 
exists if apprehension is due to P's unusual sensitivity


**the harm being threatened must appear imminent

***P must be aware of threatened contact [battery - P may be unaware, i.e. 
a kiss]

C.  Battery:  an intentional touching or offensive contact that causes harm.

1.  Vosburg v Putney -- intent to do harm is not a necessary element of battery [as it is for assault];  he intended to commit an unpermitted touching that caused harm therefore he is liable for all damages directly caused

2.  Garratt v Daily -- it is sufficient for battery that Brian knew with substantial certainty that she was going to land on the ground; he may not have intended the result but knew with substantial certainty what the result would be

3.  Talmage v Smith -- transferred intent doctrine = D intended to hit somebody so it does not matter that the injury results to another than was intended


*Policy - ppl have the right not to be physically interfered with regardless of 
actual harm, i.e. harm may be the interference itself

D.  Defenses


1.  Consent 
a.  Mohr v Williams -- an unpermissable, unwarranted touching constitutes assault even if there is no wrongful intent to do harm

b.  O'Brian v Cunard Steamship -- consent implied in fact = one may imply consent without speaking by her actions

c.  Matter of Quinlan -- substituted consent in end of life situations is unclear.  Often guardians are able to decide; consent can be implied from the circumstances (emergency rule)

d.  Hudson v Craft -- consent denied by law; consent of boxers to a fight does not relieve the promoter of liability when fights are without a license and in violation of state provisions; one cannot consent to illegal acts; public interest in protecting participants from physical harm

e.  Hackbart v Cincinnati Bengals -- the intentional striking of another player is not an accepted part of professional football, i.e. not consented to

*apparent consent may be vitiated by the law, duress, fraud, mistake of fact

f.  Cleveland Park Club v Perry -- ball in drain pipe of pool -- D liable even though he did not know damage would result;  ct - the intent controlling is the intent to complete the physical act and not the intent to cause injurious consequences.

2.  Non-consensual

a.  insanity -- Mcguire v Almy -- insanity not usually a defense in tort law; liability the same as for a normal person  [Polmatier v Russ, Moriss v Marsden]

b.  self-defense -- strong defense -- Courvoisier v Raymond -- circumstances that would lead a reasonable person to believe their life is in danger qualifies as a right of self-defense;  Morris v Platt -- transferred intent tort + self defense = the accidental harming of an innocent bystander by force reasonably intended in self-defense to repel an attack by a third party is not actionable; force must be proportional to the threat
c.  defense of others -- limited and reasonableness standard

d.  defense of property -- M'Ilvoy v Cockran -- must be proportional, person is more valuable than property; Bird v Holbrook -- spring gun case = (1) warn first and (2) cannot excessively use force - reasonable degree of force only;  Katko v Briney -- dangerous conduct is not allowed for the defense of property

e.  recapture of chattels, very limited -- Kirby v Foster -- the law does not permit parties to take the settlement of conflicting claims into their own hands, gives the right of defense not of redress; allowed only when D wrongfully obtained possession initially + reasonableness; policy rationale = resolve disputes peacefully through legal channels rather than force

f.  necessity -- Ploof v Putnam -- necessity gave a privilege to trespass, life is more important than property; Vincent v Lake Erie -- storm (act of God) gave a right to be at the dock but retying was an affirmative act that broke chain of necessity to be there;  Mouse's Case -- P's casket could be cast out of ferry to save passengers from tempest (act of God); law of average contribution followed

i.  general necessity vs. public necessity, i.e. class of people being protected by D's act is public at large, like a fire break

II. STRICT LIABILITY AND NEGLIGENCE: HISTORIC AND ANALYTIC FOUNDATIONS

A.  The Early Cases - Initially strict liability dominated tort actions.  Each person is responsible for the consequences of her actions regardless of her intentions and the precautions taken against harm.  Injuries should be compensated:  

1.  The Thorns Case, 1466 -- strict liability for all injury without proof of fault except for Choke principle which gives a tiny gateway for best-efforts defense as in Millen v Fandrye -- dog and sheep case, expended all my effort to get them off

2. Weaver v Ward, 1616 -- accident was not inevitable, D was negligent; BUT some more gateways opening, i.e. defenses (inevitable accident) = Smith v Stone, 1647 -- not my act, or P caused it when P ran in front of me


*early cases established a difference between trespass (direct, immediate 
harms and P need not prove fault) and case (indirect, consequential harms, 
P must prove fault) -- Reynolds v Clarke, 1726 -- J. Fortescue, man throws 
log in highway and it hits me (trespass) or it lies there and I tumble over it 
(case)


**initially if brought under wrong writ could be thrown out of ct

B.  Strict Liability and Negligence:

1.  Scott v Shephard, 1773 -- D, thrower of squib, is liable for the damage it causes to the final party it hits and harms because it is the natural and probable consequence of the unlawful act, also which writ (trespass or case) causing problems 

2.  Brown v Kendall, 1850 -- unless P shows fault, negligence, carelessness or want of prudence, then P is not entitled to recover, D had to only exercise due care

3.  Fletcher v Rylands, 1865 -- liability based on non-natural land use, Rylands rule = if you bring something unnatural on your land, you keep it at your peril and you are liable;  Rickards v Lothian, 1913 -- natural to have bathrooms in a building by this time, so D not liable

4.  Brown v Collins, 1873 -- Rylands rule initially received a frosty reception in the US because liability without fault would inhibit development -- does not adopt Rylands rule but rather liability with fault (negligence);  Losee v Buchanan, 1873 -- social compact = we accept certain harms and impose certain harms in the interest of expansion;  Turner v Big Lake Oil Co., 1936:  rejected strict liability in favor of negligence on facts similar to Rylands, reservoirs of the type built were common in that part of TX

5.  Powell v Fall, 1880 -- steam engine operated according to statutes but D still liable because the use of it was profitable so D should P for P's ruined crops

6.  Holmes essay, 1881 -- Liability should only be based on fault because that will channel behavior.  Accidents will always happen.  Rylands rule is wrong.  State interference is an evil because it chills useful behaviors and impedes progress.  Skeptical about govt bureaucracy being able to do justice (less law makes us freer) and concerned about costs of administering the law (less law costs less).

*TODAY:  Rylands rule now applied in ultrahazardous and inherently dangerous situtations, worker's comp, no-fault car accidents

C.  Strict Liability and Negligence in Modern Times:

1.  Bolton v Stone, 1951 -- fault principle is background rule of negligence and negligence arose out of trespass on the case -- begins use of economics, where risks are slight and use of land reasonable, owner not liable to passersby, test is foreseeability of accident and substantiality of risk

*still accepted law -- people assume certain risks, i.e. spectators at baseball 
game

2.  Hammontree v Jenner, 1971 -- negligence action -- driver not negligent because he did not have knowledge or reason to expect seizure  

III. THE NEGLIGENCE ISSUE
*Background rule of tort law today is negligence (liability with fault) with pockets of SL.

A.  Introduction -- negligence occurs when someone falls below a standard of care that reasonable people are expected to use, fails to exercise reasonable caution, D acted or failed to act causing (in fact and in law) harm -- sometimes broken down into two parts, duty and breach of duty;  elements are (i) duty, (ii) breach, (iii) cause -- in fact or in law (proximate), and (iv) harm

B.  The Reasonable Person:

1A.  Why RP standards?  Policy:

a.  stds of average conduct necessary to protect the general welfare

b.  subjective stds should be rejected b/c regardless of culpability a person's mistakes can cause harm to her neighbors

c.  subjective stds can induce fraudulent defenses

1.  Vaughan v Menlove -- D's stupidity not an excuse for burning hay stack and cottages, reasonable person is objective standard, best judgment immaterial if below standard of reasonable prudent person; mental attributes do not set RP standard

2.  Robert v Ring -- Physical infirmity not an excuse to RP standard, rather suggested D should not be driving

*standards for CN for children may be different than adult, e.g. child can more readily be expected to run across a street without looking 

3.  Daniel v Evans -- adult activity rule when minor drives a car;  Goss v Allen -- distinguished from DvE because skiing does not require a license, RP is standard appropriate to youths of the same age;  Charbonneau v MacRury -- when children engage in child activities, RP standard is like age, experience and stage of mental development of minor involved; exception in Purtle v Shelton -- common for young people to go deer hunting in AK, so tailored standard of care

4.  Breunig v American Family Insurance Co. -- insanity is not generally a defense, especially when there is forewarning of D's condition, a sudden mental incapacity would render D not liable; sudden disabilities can be an excuse but not if person knew of condition in advance

5.  Fletcher v City of Aberdeen -- RP tailored to reasonable blind person because the city's duty of care extends to handicapped people who will be likely to use the sidewalk


*intoxication does not generally receive a tailored RP standard, but 
Robinson v Pioche - P's intoxication does not excuse gross negligence by D

6.  Denver & Rio Grande RR v Peterson -- wealth not a consideration for RP

*experts held to standard of RP in expert field

C.  Calculus of Risk -- one way of determining RP standard; what are sufficient precautions?  what is unreasonable risk?  *determined at the time of D's actions not ex post:

1.  Blythe v Birmingham Water Works -- D is bound only to use care that is commensurate with the hazard involved - the risk reasonably defines the duty owed, the severe frost was totally unforeseen and beyond D's duty of care

2.  Eckert v Long Island RR -- RP confronted with an emergency may act differently than he would if no emergency, also high regard for human life, but does not apply where D creates emergency or where D should have anticipated it, exposure to danger cannot be rash or reckless


*begins dreadful economics discussion -- cost of rescue + probability of 
success vs. benefit of rescue

**Terry -- the essence of negligence is unreasonableness, due care is simply reasonable conduct, weighing of different factors, e.g. magnitude of risk (probability of harm) + principle object value + necessity vs. collateral object to be gained from risk + necessity - will it be gained anyway?

3.  Hauser v Chicago, RI & P RY -- D did have duty to P but not duty for some bizarre, unforeseen accident, D could not have reasonably anticipated that such an injury would occur

4.  Osborne v Montgomery -- we are constantly doing acts which result in injury to others which are not negligent and do not result in liability, balance social interests

5.  Cooley v Public Service Co. -- 2 duties of care, D should protect the class of people in the greatest risk

6.  Rinaldo v McGovern -- P has burden to prove that the golfer (D) failed to exercise due care rather than just making an inaccurate hit

7.  Unreasonable risks:  ppl are not liable for harm that results from reasonable risk b/c the risks are reciprocal; non-reciprocal risks place an undue burden on others and ppl who take such risks are liable for resulting harm.

C2.  The Role of Economics in Calculating Risks (yuck):

1.  US v Carroll Towing Co -- J.L. Hand economic interpretation of liability - B=burden of protection, P=probability of accident, L=cost of accidents and liability depends on whether B is less than PL.  Hand is not doing something entirely new, just providing a new way of thinking about it.  He intended a framework for thinking about how reasonable people calculate risks and should conform behavior.  His proposition is generally ppl take care up to the point it no longer pays to do so.  Desired result is proper mix of risk and accident prevention to decrease sum of costs of accidents and the cost of prevention.  Economic efficiency is one of many factors to be weighed

*Posner gets out of hand, making the Hand formula a cold calculus, cost-benefit analysis, with the sole goal of economic efficiency and brings Carroll Towing fame and claim forever (not to mention torture to first year law students)

*Calabresi -- goal of tort law is to minimize costs/incentives on cost avoider

**Coase -- bargain to reach economic efficiency, whatever law is it must be clear so people can bargain 

***Kalder-Hicks -- aggregate gains (everyone is better off but someone may be worse off too)

****Pareto optimality -- everyone is better off and no one is worse off

2.  Jadranska -- affirms Hand formula as a framework for evaluation not a mathematical formula, custom also a factor because stevedores should know hatches are opened and be suspicious of a dark hold.  If risk is so insignificant, then one can stop there because RP would in determining whether or not to act on it.

Coase -- stevedore could bargain for a safer ship

Posner -- if investment in safety were worth it, then it would have been made

3.  Goals of economic efficiency [society has chosen a result and the question is how do we get there most efficiently?]  promote incentives to act in way society wants ppl to act -- negligence promotes incentives to be careful; SL promotes efficiency by internalization of cost in the activity itself - sometimes internalizing costs will result in something society does not want (polio example). 

D.  Custom -evidence but not dispositive, e.g. J.L.Hand:  "sometimes the whole industry is negligent" - from T.J. Hooper:

1. Titus v Bradford -- custom helps reduce uncertainty of RP standard, reasonable safety means safe according to the usages, habits and ordinary risks of the business, so D not obligated to a higher standard than imposed by industry's custom + P knew of dangers [today's standards different]

2.  Mayhew v Sullivan Mining Co. -- custom is not conclusive, negligence is negligence no matter how great a portion of an entire industry believes otherwise, especially when the harm is foreseeable and the precaution easy, gross negligence is not a matter of fact but a matter of law

3.  The T.J. Hooper -- an industry may not set its own tests for reasonable prudence, cost-benefit analysis=precaution available and at a small cost for a source of great protection (guess who? L.Hand is judge)

4.  Canterbury v Spence -- compliance with custom in itself is not evidence that a physician was not negligent - patient's right of self-determination overrides medical custom

E.  Medical Malpractice -- medical profession somewhat unique b/c it is more difficult for judges and juries to determine reasonableness, therefore medical practices/customs often guage appropriate standards of care:

1.  Brune v Belinkoff -- locality rule is unsuited to modern conditions, one holding herself out as a specialist should be held to a standard of care and skill of the average member of the profession, taking into account the profession's advances

2.  Helling v Carey -- where the danger is so critical and the method of prevention or detection of a disease is simple and inexpensive - economic theory/cost-benefits analysis can help determine if custom sets the correct level of care, a court may impose a higher standard than that actually employed by the profession in its practice [exception to general rule of professional custom]

3.  Canterbury v Spence -- true consent to what happens to one's self (right of self determination) is the informed exercise of a choice, and that entails an opportunity to evaluate knowledgeably the options and risks

*exceptions are unconsciousness or otherwise incapable of consent and harm from failure to treat is imminent and severe and limitedly when risk-disclosure poses such a threat of detriment to the patient as to become unfeasible

4.  Kozup v Georgetown University -- no parental consent actionable for a blood transfusion that resulted in AIDS, disclosure was not necessary because the risk had not been discovered yet

E.  Criminal Statutes -- sometimes legislatures pass statutes which define reasonable conduct in a certain kind of situations - most courts follow the general rule that when a safety statute has sufficiently close application to the facts of the case at hand, an unexcused violation of that statute is negligence per se (more powerful than prima facie evidence) if the statute was intended to protect (1) the class of persons which P is a part and (2) the particular harm that P experienced:

*compliance with the law is not dispositive evidence that there is no negligence, additional measures might have been taken by the RP given the circumstances, thus setting a higher standard of care

1.  Osborne v McMasters -- negligence per se because the statute required poison on bottles establishing a fixed standard by which the fact of negligence may be determined - the statute meant to protect this class of people from this type of injury and D cannot substitute her judgment for the statute's provision

a. Cort v Ash test for determining federal court relief and right of action:

(i) is P one of the class for whose benefit the statute was enacted?

(ii) is there any indication of legislative intent to create or deny such a remedy?

(iii) is it consistent with the underlying purposes of the legislative scheme to imply such a remedy for P?

(iv) is the cause of action one traditionally relegated to state law or is it appropriate to infer a cause of action based solely on federal law?

*Recent USSC decisions confirm a hostile attitude towards the creation of private causes of action by implication.

2.  Martin v Herzog -- to omit lights as required by safety statute is negligence per se unless the lights went out or the statute was ignored to avoid a greater harm


*P is CN only if failure to comply with the law caused harm

3.  Brown v Shyne -- licensing statute did not set a standard of care - violating a duty imposed by statute still requires proof of causation, if violation of the statute has no direct bearing on the injury, proof of violation becomes irrelevant

*now licensing statutes often hold not having a license as prima facie evidence of negligence - evidence can be introduced to show that due care was used

4.  Ross v Hartman -- if the violation of a statute creates a hazard that the statute was intended to prevent, the violation is negligence per se even if it involves a third person intervening 

5. Vesely v Sager -- sellers of alcohol can foresee possible results and owe a duty to third parties who may be injured by the person who becomes intoxicated [Dramshop Act]

6.  Excuses/Defenses for statute violation:

a.  reasonable attempt to comply with law, e.g. RP checks brakes but they fail anyway

b.  emergency - RP crosses yellow line to avoid small child in road

c.  greater risk of harm would ensue from compliance

d.  CN/ Assumption of risk

F.  Proof of Negligence:

1.  Res Ipsa Loquitur deals with proof and circumstantial evidence and does not apply unless RP could not disagree that 51% of the probabilities point to D's liability.  P does not have to explain away all possibilities as long as she shows that D owed a duty to P and such an accident ordinarily does not occur without negligence and D was in exclusive control of what caused the accident then burden shifts to D to explain away the negligence.

a.  Byrne v Boadle -- the evidence of negligence comes out of the facts themselves, i.e. barrels of flour don't jump out windows - prima facie evidence of negligence so D must come forward with evidence to prove otherwise

b.  Ybarra v Spangard -- departure from rule of P proving the harm is under the exclusive control of D because all Ds are motivated to protect each other rather RIL serves a smoking out function to break conspiracy of silence among hospital personnel.  Burden would be too great for P who was unconscious during the operation. 

2.  D can defend against RIL by:

a. offering alternate explanations for the injury to P other than D's negligence

b. show that such injuries happen frequently without the negligence of anyone

c. show that D did not have control of the situation or that another person had control -- resulted from the voluntary action of P

IV  PLAINTIFF'S CONDUCT

A.  Contributory Negligence -- it involves a person's duty to exercise reasonable care for her own safety rather than the safety of others, P has not conducted herself with reasonable care and suffers injury as a result, RP standard, burden of pleading and proving CN is on D, was a total bar to recovery, not a defense to intentional torts:

1.  Butterfield v Forrester -- since P failed to use ordinary care in avoiding the accident, he may not recover from D, P should have seen the obstruction in the road and probably would have if he had not been riding so fast and hard

2.  Beems v Chicago, Rock Island -- unusual case because P was not found contributorily negligent as a matter of law in a railway case where D was backing trains rapidly and P was on the tracks uncoupling the cars

3.  Gyerman v US Lines Co. -- fish sacks; D did not bear the burden of proving that P's alleged CN was the proximate cause of P's injuries -- D did not prove P reporting the situation would have corrected it, so no sufficient cause; also ct began to recognize workplace realities, e.g. Gyerman may not have had much choice about continuing to work there;  Smithwick v Hall & Upson -- P was CN but not in regards to the risk that operated when the icehouse buckled and fell on him; no CN because the harm that happened was not what was risked.

NOTE:  some cts hold that a violation of an OSHA statute is enough to prevent D from raising CN as defense

3A.  Robert v Ring -- CN for children follow their own special standard

4. Property rights -- P has no duty to protect her property from the negligence of another -- Leroy Fibre Co. v Chicago -- the rights of one person in the use of her property cannot be limited by the wrongs of another; Holmes held it was a matter of degree, e.g. if flax was stacked so close to the tracks that even a non-negligent train would have caused a fire, then that would be CN


NOTE: really about economics, e.g. competing rights to land

5. Seat belt defense -- D may not use P's lack of a seat belt as evidence of CN because it did not cause accident, policy reason - trials would be lengthened and become a battleground for safety experts

*law has changed somewhat now that people are required to wear seat belts, especially if rule of law is comparative negligence

P's defense to D's charge of CN:

6. Last Clear Chance -- only applies to contributory negligence where P is inattentive and D discovers P's peril and fails to exercise reasonable care or P is helpless and D discovers or is negligent in not discovering P's peril and fails to exercise reasonable care [Davies v Mann]

a.  Applies in 4 cases:

i.  helpless P, aware D

ii. helpless P, unaware D but D reasonably should have seen P's condition

iii. inattentive P, aware D

*iv.  inattentive P, unaware D -- LCC not applicable usually

b.  Kumkumian v City of NY -- there is proof that D was recklessly or willfully indifferent to the fact that someone might be in peril under the subway, D's negligence is so reckless as to betoken indifference to P's peril; proof that P was not killed until the 3d car so his ultimate harm was caused by D's failure to stop earlier

7.  Statutory duties -- if P is within the protected class of safety regs, then D's liability is irrespective of P's conduct

8.  IF D's conduct is willful, wanton, or reckless, then P's CN will not bar recovery.

B.  Assumption of Risk -- Focus of inquiry is not about violating a duty of care but about whether P has deliberately and knowingly encountered the risk;  P is said to have assumed the risk of certain harm if she has voluntarily consented to take her chances that the harm will occur, inapplicable without P's knowledge or awareness of the risk, i.e. deliberate and willful encounter of known risk:

1.  Lamson v American Axe & Tool Co. --  P knew and understood risk and voluntarily continued to work and fear of losing job was not sufficient to remove the voluntariness of consent.  

a.  fellow servant rule -- Farwell v Boston & W RR -- hard for people to recover against employers; risk assumed by status alone not in connection with P's awareness or knowledge


*no longer applicable in light of worker's compensation laws

b.  implied contract theory -- Bramwell -- a question of bargain, P thought the pay worth the risk and did not bargain for a compensation if hurt, risk premium + fireman's rule (police too)

2.  Murphy v Steeplechase Amusement Co. -- P clearly saw the dangers of the ride, no additional warnings were necessary since P could observe all the risks = knowledge of risk - subjective standard in that P had to have the knowledge herself but can be proven by circumstantial evidence; Cardozo said there would have been a different result if the danger had been obscure or unobserved, or if it had been so serious a risk that D should not have offered the ride at all;  Russo v Range -- contrasted Murphy, more of a duty to warn unless written contract exonerating D from all liability

*sometimes there is a general knowledge exception, i.e. athletic even participants

3.  Primary AR (D was not negligent, owed no duty or did not breach the duty owed, P has burden of proof) - being hit by baseball at baseball game vs Secondary AR (D owed duty and breached it but P unreasonably encountered risk - mere phase of CN, D has burden of proof) -- Meistrich v Casino Arena Attractions -- secondary assumption of risk because D owed P a duty and breached that duty and P acted as a reasonable person in assuming the risk, D bears burden of proving P knew risks of ice and perceived dangers and proceeded to encounter it, making P's conduct unreasonable

3A.  AR is both subjective and objective.  P had to knowingly encounter risk.  Given knowledge, would a RP have chosen to encounter the risk.

4.  Assumption of risk is still applicable in terms of fire personnel, police officers and other public officials charged with the maintenance of public order.

D.  Comparative Negligence -- contributory negligence no longer a complete bar to recovery, liability divided between P and D in proportion to their degrees of fault - P is not barred from recovery by her own negligence but her recovery is reduced relative to her own fault, abolishes last clear chance doctrine

1A.  Why CN?  Policy:

a.  straight CN unfair to Ps where liability is based on fault b/c the extent of fault should govern the extent of liability

b.  practicality - juries already allow diminished recovery in cases where there is CN.  De fact CN exists so it should be regulated.

1.  Pure vs 50% systems -- majority of states employ 50% system, where P allowed partial recovery only if her negligence is either less than, or no greater than D's; some have pure, where P is allowed to recover but at a reduced level even if her fault is greater than D's; even fewer have a combination of the two systems

a.  Li v Yellow Cab Co -- CA chose to adopt comparative negligence in a 50% system, abolished last clear chance, secondary AR subsumed because it would be very rare that D had no continuing duty of care


*Primary AR survives Li
E.  Joint tortfeasors -- persons owing the same duty who either act in concert to cause injury to P or act entirely independently but cause a single indivisible injury to P - indivisible means P's harm is not able to be apportioned.  If the harm is apportionable, then there is no joint and several liability and each D is only liable for extent each caused.

1.  Old rules -- joint and several liability, where all Ds are responsible for equal shares regardless of their respective degrees of fault and the release of one D, released all Ds, D could not cross-claim

a.  Gray v Boston Light Co. -- P was sued by passerby and then sued D for indemnity since P was passive and not a wrongdoer


*today Gray could have cross-claimed in original suit

2.  Today -- contribution and indemnity have folded into each other with the rise of partial indemnity where one jtf can recover from another;  most contribution statutes hold each tf responsible for a share of the judgment based on relative fault (comparative negligence standard) and the release of D1 does not always mean the release of D2 and D3, D can cross-claim

a.  American Motorcycle Assoc. v Superior Ct. -- D cross-claimed P's parents under a theory of equitable/partial indemnity, right of contribution is proportional to fault [clearly in shadow of Li]

3.  Contribution and Indemnity [today folded together] -- 

a.  contribution -- the question of apportionment of loss between multiple Ds - all Ds must be liable to original P.  Early cases did not allow for contribution between tfs.  

b.  indemnity -- the question of whether a loss should be entirely shifted from one D to another.

i.  equitable indemnity - Gray v Boston Light Co. -- D attached heavy wire to P's chimney.  P was sued by injured passer-by and then P sued D because P was passive.  P granted indemnity because D is responsible for the harm caused.  

*indemnity only available for passive ones, not wrongdoers.

ii. partial indemnity - modification of equitable indemnity doctrine that permits a tf to obtain partial indemnity for the amt of damages paid to P.  


*majority rule today

V  CAUSATION -- D must be both cause in fact and in law (prox cause)

A.  Cause in Fact:  did D cause P's injury or risk of injury?  (matter of fact - description);

"but for" D's negligence, the injury would not have occurred.

1. Test -- "but for" test:

a.  NY Central RR v Grimstad -- no causal connection between lack of life preservers and husband's death because no way to tell if the presence of life buoys would have helped.  ["but for" cause was falling in the water]

b.  City of Piqua v Morris -- proper care of wickets still would not have prevented P's injuries because of the storm's severity = act of God

c.  Stimpson v Wellington Service -- cause in fact was found where heavy truck on road fractured P's pipes in his basement.

2.  P bears burden of proof but the causal link does not have to be proven with absolute certainty, rather more likely than not:

a.  Kirinich v Standard Dredging Co. -- although it is not certain P would have lived, absolute certainty is not required, P only needs to show a preponderance of the evidence that injury would not have caused without D's act.  

b.  Reynolds v Texas & Pacific RR Co. -- P's falling down the steps could have been caused by D's negligence in providing adequate lighting; enough circumstantial evidence that jury could find causation; a mere possibility that the harm might have happened without D's negligence is not enough to sever causal link

c.  McInturff -- where P was found dead at the bottom of the stairs, mere conjecture or surmise is not enough to prove causation - there must be a preponderance of the evidence (51%) 

d.  Haft v Lone Palm Hotel -- father and son drowned in hotel pool with no lifeguard and no sign, requiring P's to show cause would permit D to gain the advantage of the lack of proof inherent in the lifeguardless situation; under these circumstances the burden of proof on the issue of causation is shifted to D to absolve herself if she can

3.  P does not have to rule out all other causes - only show that more likely than not D's actions were the most probable cause/substantial factor in bringing about the result

a.  Stimpson v Wellington Service Corp -- reasonable to conclude that the stress on the pipes was caused by the excessive weight on the street; P was not bound to exclude other possible causes

b.  Reynolds again too.

4.  The proof of causal links is fact-bound.

a.  Daubert v Merrell Dow -- no factual evidence on which to base causation; judge screens expert evidence and decides whether or not it should go to the jury

a1.  Richardson v Merrell Dow -- where evidence in favor of no causation is overwhelming, jury will not be able to speculate on existence of causation.  Yet in absence of scientific agreement on causation, jury will decide sufficiency of a causal link.

b.  Agent Orange case -- J. Weinstein was looking for a settlement out of court due to the difficult causal connection


*what is the role of expert evidence in determining cause?  

In order to determine scientific validity, court should ask the following (but keep in mind that this is a flexible realiability assessment and not a stringent test; judge has ultimate discretion):

(i) can the theory or technique be (or has been) tested? 

(ii) has the theory or technique been subjected to peer review and publication?

(iii) what is the known or potential rate of error?

(iv) is their "general acceptance" of the theory or technique?

c.  Daly v Bergstedt -- once expert testimony is admitted as evidence and is still in dispute, causal link is a jury determination

5.  Combination of causes but single, indivisible harm:  two events occur to cause harm and either one would have been sufficient to cause substantially the same harm without the other - exception to "but for" test; any one of two or more jtfs may be individually responsible for the damage.

a.  Kingston v Chicago & NW RR -- two fires which both damaged P, but either one alone would have caused the same damage so each is liable for entire damage

b.  Smith v J.C.Penney Co. - since damages cannot be segregated, P can recover from all Ds

c.  Concert of action theory - Maddux v Donaldson - drag racing where only one D actually hits P, both are jointly and severally liable

d.  Dillon v Twin State - though D did not cause P's fall, the high-voltage wires were negligently exposed; jury decision whether or not the boy may have recovered his balance without the help of the wires or not

Exceptions:  (i) if D's conduct alone would not have been sufficient to cause the harm but the other concurrent event would have been sufficient, D will not be liable; (ii) if harm can be apportioned, then each D will be liable only for the harm that she caused 

6.  Double fault and alternative liability -- P shows that each of two persons was negligent but only one could have caused the accident then both negligent jtfs are liable even though only one inflicted the injury, unless one can prove it was not her

a.  Summers v Tice -- one of the two hunters' shots injured P; burden is on Ds to show that the other caused the harm - burden of coming forward + joint and several liability

7.  Apportioning damages where actual tf is unknown

a.  proportionate market share liability - Sindell v Abbott Laboratories -- Ps (a class action) need not name the specific Ds who caused the harm since that would be impossible; if D cannot prove she did not cause the injury, then the ct will give her a percentage of damages based on her market share; Ds can join other Ds - puts burden on them to pick up the slack [also Hymowitz v Eli Lilly & Co. - NY adopted a proportionate liability std]

Exception:  ct more reluctant to apply market share liablility where the product is socially valuable -- Shackil v Lederle Labs - DPT vaccine

b.  enterprise liabilty - Hall v DuPont - 6 mfrs of blasting caps - all mfrs jointly produced the risk, so they are all liable.

7.  Ds can be held liable for causing an increased risk of harm -- probability analysis.

a.  Herskovits v Group Health Cooperative -- P does not need to show but for causation, rather a decrease in chance of survival due to late diagnosis of lung cancer

b.  Waffen V US -- speculation and conjecture not enough, P must show that D is probable cause of diminished chance of survival

c.  Jackson v Johns-Mansville Sales Corp -- P had already contracted asbestosis and was allowed to recover as well for probable future cancer from asbestos; harm = future risk

Exception:  P cannot recover for harms that have not occurred without proof of causation - Kramer's Service, Inc. v Wilkins
B.  Proximate Cause:  separate inquiry!  legal cause determination - was injury sufficiently closely related to D's act? how strong is the link between D's actions and P's injury? (policy decision based on case law, only addressed after cause in fact is established)

1.  Foreseeability test -- is the chain of events foreseeable/natural/probable from D's standpoint at the time of D's act?  The general principle is that liability is only imposed for harm that is of the same general sort that made D's acts negligent in the first place.  Foreseeability applies to both the kind of harm and person injured.

a.  Brower -- D's own guards were evidence that the risk of theft in the city was foreseeable

b.  harm caused must be the harm risked -- statutes may help define, e.g. Gorris v Scott, etc.

c.  rescue is a foreseeable result of peril, though the wrongdoer may not foresee the coming of a deliverer she is accountable as if she had, unless P's acts are grossly negligent - Wagner v International RR

d.  PALSGRAF -- J. Cardozo (frames question as duty of care rather than proximate cause) - foreseeable P problem - P has to be within the risk area; D was negligent but not to Ms. Palsgraf because they did not have a duty of care to her so she cannot recover for her injuries  [still the law in NY]

J. Andrews famously dissents - it is a proximate cause question and RR had a duty of care to public at large, including Ms. Palsgraf; when an unreasonable risk is taken, its consequences are not confined to those who might probably be hurt

i.  Policy concern that Ds will be unreasonably burdened if they are liable for harms they cannot foresee

ii. Exception -- common carriers have a higher standard of due care

*Palsgraf is still the majority view today - duty is only owed to foreseeable Ps but the scope of the foreseeable P has enlarged.

e.  Marshall v Nugent -- clear enough to go to jury decision - D's negligence not only caused P's car to go off the road but it also had other foreseeable results such as P going to warn other drivers of the accident; P's injuries resulted from the operation of the risk created by D


*still good law

f.  WAGON MOUND #1 -- overruling of POLEMIS!  D was negligent towards P through its careless discharge of oil;  D is not responsible for unforeseeable results of this negligence; P is trapped because if P argues foreseeability then P should have foreseen the risk too  *ct suspects CN anyway

g.  WAGON MOUND #2 -- partial reinstatement of POLEMIS!  Using Hand formula logic, D is liable even though the probability of harm was small because D had no justification for discharging the oil into the harbor

h.  American response to Polemis and Wagon Mound:  Kinsman Transit Co. -- J. Friendly agrees with both decisions; takes wait off the consequences b/c what matters for liability is risk area - Am law rejects the limitation of damages to consequences foreseeable at the time of the negligent conduct when the consequences are direct and the damage, although greater than expected, was of the same general sort that was risked

*Kinsman still good law.  Most jurisdictions ask what the risk was that made the conduct dangerous and weigh both foreseeability + directness - the length and strength of the chain - the more freakish, the more likely no prox cause. 

j.  D owes a duty of care to P where the act itself is dangerous because the risk is so foreseeable -- Weirum v RKO General, Inc.
k.  emotional harm -- traditionally P could recover only from direct injury but today D may be liable for injuries to persons who see the accident and are closely related to the person initially harmed from D's actions - Dillon v Legg, unless P incurs injury from simply hearing about the accident;  The general rule is those within the zone of danger who fear for their own safety.

2.  Directness test -- working backward from the injury, do any events sever the causal link?   

a.  fires often extend beyond the first house, so directness is often legally cut off after first house after the negligent D's own for policy reasons that encourage homeowners to carry insurance on their own homes - Ryan v Central RR Co. - limited liability to reasonably foreseeable damage.  D's fire not liable for burning down remote neighbor's house.


*NY took a very narrow view of direct damage.

b.  superceding cause/independent third party forces -- Brower v NY Central & H RR - thieves intervened but did not supercede the directness of the harm caused by the crash because their intervention was foreseeable;  Hines v Garrett -- P's rape was foreseeable and could have been anticipated by D therefore D was liable

c.  POLEMIS -- ct uses the direct and natural cause approach; D was negligent in dropping the plank and is liable for the direct damages resulting from the negligence regardless of whether the harm was foreseeable or not; if harm is a direct result of negligence than foreseeability is irrelevant

i.  Policy considerations behind Polemis:  (a) innocent victims should not bear the cost where Ds are negligent and (b) extended liability does not place extra burdens on D because she is already negligent in violating a duty -- the directness view simply extends the scope of consequences she must pay for

3.  Reasons for dismissal, e.g. no proximate cause:

a.  statutes -- P could not recover for the harm that resulted when it was not the negligent harm protected by the statute - Gorris v Scott, Di Caprio v NY Central RR
i.  Exceptions:  Haen v Rockwood Sprinkler Co -- within the legislative intent though not specified per se; Kernan v American Dredging Co. -- statutory purpose limitation did not apply in the special context of the Federal Employers' Liability Act and the Jones Act; Berry v Borough of Sugar Notch -- P's violation of the city ordinance was not CN and did not bar him from recovery because it was mere chance, e.g. no connection between speed limit and falling tree limb - Gorris v Scott problem because the risk did not begin to operate

b.  superceding cause -- interventions that are so independent and powerful that they become a principal cause, e.g. suicide, unless an "irresistible impulse" as a result of D's act

c.  so remote/attenuated -- the chain of causation has worn too thin and petered out, so that new causes have taken over

d.  new agency -- Pittsburgh Reduction Co. v Horton, AK - though D negligently discarded a dynamite cap near a public school, the fact that P's parents knew he had it created a new agency with power over the original negligent action and made the accident independent of the original negligent action

VI.  AFFIRMATIVE DUTIES:

A.  Duty to Rescue -- generally, an innocent party has no duty to rescue another unless there is a special relationship between the two parties.  Harsh old rule - Buch v Amory Manufacturing -- only a duty not to do wrong; not a duty to protect others from harm that arises from their own actions

1.  Good Samaritan acts are encouraged in many states by exempting rescuers from liability except for gross negligence.  A very few states (VT) made Good Samaritan acts mandatory - failure to render aid when the risk is low is punishable by fine.

2.  Policy rationale:

a. For
(i) it is morally reprehensible not to attempt to save someone when


the risk to the rescuer is minimal


(ii) creation of the tort would benefit society as a whole


(iii) such a rule is workable - cts can draw the lines as they do in 
evaluating affirmative defenses

b. Con (i) affirmative duties to rescue are a restriction of freedom


(ii) lines cannot be drawn - would a person have a duty to donate


money when it is certain that the donation will save lives?

3.  Exceptions:  

a.  cases where D has created the dangerous situation (even if innocently) - Montgomery v Ntnl Convoy & Trucking Co -- negligence can arise from omission as well as commission if omission of a duty owed another is the proximate cause of injury; failure to guard = misfeasance.  D had a duty to warn other drivers b/c he created the hazard.  Summers v Dominguez.

b.  cases where D has begun to render aid - A rescuer is liable for harm caused by the failure to use reasonable care or the discontinuing of aid if doing so leaves the victim in a worse position than when found - Black v NY, NH & H RR; Zelenko v Gimbel Brothers

c.  cases where D has isolated the victim from other help, e.g. Marsalis

d.  D cannot prevent a third person from aiding P -- Soldano v O'Daniels
B.  Gratuitous Undertakings - today reliance (PE) can create an obligation; historically if D did not begin performance then P could not recover for a nonfeasance - Thorne v Deas
1.  if D undertakes to carry goods and through her neglect, they are lost or come to any damages, then D is liable (misfeasance) - Coggs v Bernard - once a gratuitous action is undertaken, D must exercise reasaonable care; Marsalis v LaSalle, where P relied on D who voluntarily took on a duty of care and negligently breached that duty (misfeasance)

2.  if D by her own conduct creates a duty, then it cannot be withdrawn without giving clear notice of withdrawal - Erie RR v Stewart, where people had grown accustomed to watchperson and P relied on that guard and was injured in a wreck with a train, D is liable when harm results from that reliance

3.  liability to 3d parties -- Restatement Second Sec. 324: D is liable to 3d parties if D does not exercise reasonable care which increases the risk of harm, D has undertaken to perform another party's duty owed to the 3d party, or harm results from the reliance.

a.  Exceptions -- where P is not recognized as a 3d party beneficiary and D owes no duty to act carefully given that it has acted gratuitously - Moch Co. v Rensselaer Water Co.
C.  Special Relationships -- A special relationship between D and P can impose an affirmative duty on D to exercise reasonable care.  Two kinds of relationships:  (1) actor -D to victim, where actor owes other protection and (2) actor -D to third person/ criminal/ negligent wrongdoer, where actor has a duty to control 3d person's conduct.

(1)

1.  Landlord/tenant - D has a duty to use reasonable care to protect tenants from foreseeable criminal acts by 3d parties, esp where D is the only party in a position to guard against such acts and D had notice of the dangers - Kline v 1500 Mass Ave Apt Corp.
a.  Extended in Frances T. v Village Green Owners Assoc. -- board of co-op held liable for making P take down lights [many feel this will discourage good people from participating on boards]

2.  Common carriers/passengers - common carriers have a duty to use reasonable care to protect passengers from 3d party assaults.  Definition of reasonable care depends on the facts of the case.  

3.  Other examples:

a.  innkeepers/guests -- exception:  Wassell v Adams - limited duty of care because P did not exercise proper precaution when she opened her hotel door to a stranger

b.  storeowners/patrons

c.  university/students -- Peterson v San Fran Comm College District - improperly trimmed bushes on college campus caused P's attack

(2)

4.  Psychiatrist/psychotherapist to patient/client - Ds owe a duty of care to warn identifiable victims not the public-at-large - Tarasoff v Regents of U of CA - D had a duty to warn P of reasonably foreseeable harm by third party.  D only needed to take reasonable care to prevent the harm.  D did not have an absolute duty to prevent the harm;  Merchant Ntnl Bank & Trust Co of Fargo v US - VA (D) liable for wrongful death of wife;  Hoffman v Blackmon - D, negligently failing to diagnose illness, fails to warn family members of contagious disease

a.  Policy considerations:


Con
(i) error to warn in more cases than necessary



(ii) duty to patient confidentiality



(iii) cause more criminal harm if no trust between patient/dr


For
(i) warning is not a grave danger



(ii) public peril/safety

5.  Weirum - D promoted activity that caused 3d person's harm to P

VII. STRICT LIABILITY -- ULTRAHAZARDOUS ACTIVITIES

A.  Restatement (Second) Sec. 519 -- adopted the Rylands rule - (1) a party that engages in an ultrahazardous (non-natural) activity is strictly liable for any resulting damages even if the party has exercised the utmost care to prevent the harm; (2) the party is only liable if the damages result from the kind of harm which made the activity abnormally dangerous.

1.  one who engages in blasting must assume responsibility and be liable without fault for any injury she causes to neighboring property even if not a direct trespass; question is not whether it is lawful to engage in blasting but who should bear the cost of resulting damage - Spano v Perini Corp  


a.  Policy rationale -- personal rights, cost spreading, evidence problems 


because any evidence of negligence is destroyed in the accident

2.  D's activities must be the proximate cause of P's injuries in order for D to be held liable -- Madsen v East Jordan Irrigation Co. - D is not liable because the acts of the minks were intervening causes;  no SL for P's abnormal sensitivity

B.  Restatement (Second) Sec. 520 -- In determining what is an abnormally dangerous activity, the judge considers the following factors:


(1) existence of a high degree of risk of some harm to persons, land, or chattels;


(2) likelihood the harm that results from it will be great;

***key factor  (3) inability to eliminate the risk by the exercise of reasonable care;

a.  Indiana Harbor Belt RR Co. v American Cynamid Co.:  J. Posner says the case for SL has not been made; he suspects negligence and uses Hand formula to determine that negligence would be the proper rule of law because spilling was not the inherent danger in transporting cyanide, an explosion was

(4) extent to which the activity is not a matter of common usage (Rylands);


(5) inappropriateness of the activity to the place where it is carried on;

(6) extent to which its value to the community outweighs its dangerous attributes - the activity has utility to the extent that it is not negligent merely to engage in it.

VIII.  PRODUCTS LIABILITY

A.  Early views

1.  No seller liability to 3d parties through the doctrine of privity:  in order to have a cause of action, P must be privy to the contract that gives rise to D's duty of care.

a.  Winterbottom v Wright -- P did not have cause of action because D's duty arose out of its contract with the post office and P was not privy to the contract.  The duty only extended to the PO so P had no cause of action in either tort or contract.

b.  Chysky v Drake Brothers Co -- early importance of the privity limitation; privity did not exist between the seller and 3d persons, unless there be privity of contract there can be no implied warranty

2.  The "inherently dangerous" items rule was an exception to the lack of privity rule - mfrs were liable for their products that were inherently dangerous such as contaminated food or falsely labeled poison.

B.  Extension of liability to mfrs for 3d parties -- Negligence
1.  Cts eliminated the privity doctrine for actions of negligence and rejected the limited notion of recovery for only "inherently dangerous" products, rather D must have had a duty of care to a foreseeable P (not mere bystander) who was proximately harmed by the operation of the risk

a.  MacPherson v Buick Motor Co. -- D could have discovered the defect by reasonable inspection.  P has a right of recovery in tort law despite a lack of privity.  P did not have to prove that cars were inherently dangerous, only that the defective product was reasonably dangerous to use.

*MacPherson is now the majority view in Am cts.  Mfrs are liable for injuries that are proximately caused by their negligence.

C.  Warranty -- essentially a hybrid tort-contract action.  Cases for breach of implied warranty could be brought against retailers where a lack of privity defeated the cause of action.  Negligence theory was rejected and the retailer could be held liable regardless of the exercise of due care to insure product safety.  

1.  Express warranties 

a.  Reliance -- under UCC Sec 2-313 the warranty simply needs to be part of the basis for the bargain.  There is no need to show express reliance on the warranty.

b.  Privity -- a 3d party may recover from the seller if the 3d party is a member of the class that the seller intended to reach with the warranty depending on agreements with the original buyer.

2.  Implied warranties
a.  Warranty of Merchantability -- a seller regularly sells the product in question with the assumption that its merchantable - the condition of being fit for the ordinary purposes for which the goods are used

i.  McCabe v Liggett Drug Co. -- the jury could find that the coffee pot exploding was caused by a defect and therefore the product was not merchantable

b.  Privity -- 3d parties may recover from the seller if the 3d party is a person reasonably expected to use the product even if they are not privy to the contract.  

i.  Henningson v Bloomfield Motors -- Despite a lack of privity and a disclaimer restricting warranty to the original purchaser, P (purchaser's wife) was able to recover damages under theory of warranty of merchantability.  P was able to recover b/c/ she was a person reasonably expected to use the product.

ii.  UCC Sec. 2-318:  3 alternatives to extend warranty to cover 3d persons:  

(a) extension of warranty to family/guests of buyer who are injured through the product's use;

(b) extention of warranty to any person reasonably exptected to use the product.

(c) extension of warranty to any person reasonably expected to use the product.  such users can recover even if they only suffer property damage.

iii.  Common law regarding theory of implied warranty extends warranties from the manufacturer to the ultimate consumer of a product not just the retailer.

D.  Strict Liability -- The Restatement 402A
1.  Prior to the dvpt of SL for mfrs, cts held mfrs liable under theory of negligence using the RIL doctrine.

2.  Cts supplanted the use of RIL doctrine with the doctrine of absolute liability initially set forth in Traynor's concurrence in Escola v Coca-Cola Bottling Co.
a.  Policy rationale in Escola:

i.  loss minimization:  the mfr is in the best position to minimize the losses (harms) by either reconstructing the product or taking it off the market.  [negligence can do this too]

ii. loss spreading:  the risk of harm is a constant and general risk and the mfr is best situated to afford protection because she can spread the cost amongst a large number of consumers

iii.  elimination of proof complications:  even under RIL theory, D could avoid liability by showing that she took reasonable steps to insure the safety of her product.  Disproving D's exercise of reasonable care is difficult b/c D is in control of the necessary facts

iv.  foodstuffs analogy:  Prior to Escola, cts had imposed liability on mfrs of unsealed foodstuffs for many of the same policy reasons that Traynor used to support the application of strict liability

v.  corrective justice:  it is in the public interest to take such defective products off the market and if a defective product does reach the public the mfr should be liable b/c she put the product in the open market.  The loss should be borne by the party who manufactured the product rather than an innocent victim.  

3.  Restatements (Second) Sec. 402A:  Anyone who sells a defective product that is unreasonably dangerous to the user is liable for any injuries incurred by the ultimate user or her property provided that:

a.  the seller [retailers and mfrs] is in the business of selling such a product (individuals who sell their own cars are not included)

i.  a person who provides services is not strictly liable for defects in the products they use -- Murphy v E.R.Squibb & Sons, Inc. - pharmacies are considered service providers as opposed to being in the business of selling drugs so they are exempt from Sec. 402A

b.  it is expected that the product will reach the consumer without substantial change in condition

c. the product does reach the consumer without substantial change in condition

The seller is liable despite her best efforts to prepare/sell her product and despite a lack of privity between seller and ultimate consumer.


d.  Limitations/Exceptions/Definitions:

i.  UD = a product that poses a disproportionate and substantial risk to the ordinary user; a mfr would not be liable for the brakes on a car with 200,000 miles on it b/c such wear on the brakes is a reasonable expectation 

Exception:  CA rejected the UD requirement on the grounds that it was an undue burden on P.  The same concepts however are embedded in the definition of a defective product.

ii. the harm that results cannot be to the product itself -- East River Steamship Corp v Transamerica Delavel - when a defective product injures itself, there is no action in products liability.  an object's failure to function properly is a warranty action.  an action in tort only exists if the product creates an unreasonable risk of harm to persons or property other than the product itself.

Policy rationale:  product losses can be more easily insured, making the increased costs that would result from holding a mfr liable unjustified; want to protect freedom of contract - ppl ought to make their own contracts when their is equal bargaining power

iii.  there is no SL for a product if it is unavoidably unsafe but its benefits outweigh its dangers, e.g. rabies vaccine

e.  Sec. 402A is more expansive than Traynor in Escola b/c it applies to any seller not just mfr, yet also more limited in that the defective condition must be unreasonably dangerous

4.  Differences between warranty and SL:

a.  no notice requirement for SL as in actions for breach of warranty in some states -- Greenman v Yuba Power Products - a mfr is strictly liable in tort when an article she places on the market, knowing that it will be used without inspection for defects proves to have a defect that causes injury.

b.  the statute of limitations is longer for tort actions in some cases.  For breach of warranty actions, the sol is 4 years from the date of sale.  For SL tort actions, the sol takes effect from the time of injury.

5.  Difference between negligence and SL:

a.  negligence focuses on the behavior of D [seller knew or should have known about defect], while SL focuses on the product itself

E.  Product Defects
1.  Manufacturing/construction defects -- the particular defective item that injures P is different from the other ones manufactures by D.

a.  Pouncey v Ford Motor Co. -- P was injured by the radiator blade while putting anti-freeze in his car.  There was evidence that the blade was incorrectly mfred and had weak points in the metal which led to the break, so mfr of car was liable

i.  illustrates that the typical constrution defect case requires an enormous amt of expert evidence on the question of the product's defect and its causal connection to P's harm

b.  Theories of liability: elements of proof

i.  Negligence:  look to general requirements for negligence liablility

(a) did D have a duty of care?

(b) was P a foreseeable P?

(c) was the harm proximately caused by the operation of the risk?

ii.  Warranty:  look to UCC Sec 2-314 (implied warranty of merchantability) and UCC Sec 2-318 (extension of warranty to 3d parties)

iii.  Strict liability:  look to 2d Restatement for additional reqs.

(a) was the product in an "unreasonably dangerous" condition?

(b) did the defect exist at the time it left the mfr's control?

(c) was the defect the proximate cause of P's injury?

2.  Design Defects -- all of the similar products manufactured by D are the same and they all bear a feature whose design is itself defective and unreasoanbly dangerous.

a.  Theories of liability:  element of proof

i.  Negligence:  primary theory of recovery - general reqs for negligence liability; focus on the question -- Did D violate its duty of care by choosing the present design?

(a) VW of American Inc. v Young -- P had a cause of action under negligence b/c VW violated its duty to construct a reasonably safe vehicle.  P did not have an action in SL for design defects b/c if the mfr has taken reasonable care, the design by definition could not be defective.

(b) Has the product performed as safely as an ordinary consumer would expect when used reasonably?  Test in Barker.  Can be fulfilled through warnings which lower the user's expectations.

(c) Does the utility of design outweigh the risks of design?  Feasibility and practicality of alternative design is significant.

ii. SL -- most defective design cases are tried under negligence theory.

(a) Barker v Lull Engineering Co -- a product is defective in design either if the product has failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner or if the benefits of the challenged design do not outweigh the risk of danger inherent in such design.  The trier of fact should focus on the product not on the mfr's conduct and P need not prove that the mfr acted unreasonably or negligently in order to prevail in such an action (SL).

(b) Piper Aircraft -- cost-benefit/risk-utility analysis; state of the art is relevant - no technology in Piper for getting rid of icing over problem. 

(c) Brown v Superior Ct (Abbott Labs) -- see 3 options:  Barker test, SL in Kearl, or duty to warn and negligence standard mfr knew or should have known; decided there is no SL for the harms resulting from the defective design of a drug and adopts a pure negligence standard and duty to warn.  Brown overruled the Kearl test which held SL should apply to drugs that do not meet the unavoidably unsafe standard. Policy -- worried about the availability and the increase in the price of drugs.  

(i) blood is often held to negligence standard too b/c availability concern; asbestos = negligence usually

iii.  In proving the cause of action under either theory, P may not introduce the fact that D upgraded or changed her own design as evidence that the old design was defective.  P needs to show that at the time the product was designed, other more desireable alternatives existed.  

(a) Cann v Ford Motor Co. -- ct reasoned that the same policy reasons that prohibit the introduction of such evidence in a negligence action preclude allowing the evidence in a SL action, namely we want ppl to make improvements toward safety constantly.

3.  Duty to Warn -- Mfrs have a duty to warn foreseeable users of their products about the known risks of using them.  

a.  MacDonald v Ortho Pharmaceutical Corp -- D had the duty to warn all persons who will foreseeably be endangered by D's product.  D's duty arises from the nature of the bcp's usage (voluntary decision, less physician contact, unlike other prescription drugs for illnesses) and the harms to potential users.  

b.  Duty to warn has a basis in all theories:

i.  negligence -- a seller has a duty to warn foreseeable users of hte nature, gravity, and likelihood of its product's know risks.

ii.  warranty -- a seller must warn foreseeable users of its product's risks in order for the product to be fit for the ordinary purposes for which the product is used.

iii.  SL -- in order to prevent a product from being unreasonably dangerous, a seller may be required to give directions or warnings as to its use.  

c.  There is no duty to warn when the risks are common knowledge or very remote.

d.  Overpromotion may dull the response of the party to whom the warning was directed, therefore evidence to D's general promotional practices is admissible - MacDonald.

e.  If the accident is not foreseeable but the nature of the product is, the mfr still has a duty to warn, e.g. flammable perfume case.

4.  Defenses based on P's conduct

a.  P's contributory/comparative negligence

i.  negligence -- P's neglgience can be a defense (complete or partial depending on the jurisdiction) to a products liability clima brought on negligence theory.

ii. SL 

(a) P's failure to discover danger is not a defense for D -- Micallef v Miehle Co. -- Ps cannot be CN for injuries resulting from patent design defects.  However if a design defect is obvious, the mfr can be liable for resulting injuries to P if the misuse is foreseeable or common practice.  Policy = mfr is probably in a better position to cure the problem and probably inexpensively.  

*P should have been suing his employer. 

(b) P's abnormal use of the product may be a defense for D depending on the foreseeability of the abnormal use.

(c) P's unreasonable exposure to the risk is a defense for D.

iii.  Effect on recovery:  in a jurisdiction with comparative negligence, P's negligence can reduce D's amt of SL.

(a) Daly v GM Corp -- CA adopted a comparative negligence standard for strict products liability.  Equitable apportionment of liability based on D's responsibility to defect and P's fault.  

*applies in most jurisdictions

b.  Assumption of Risk

i.  Primary assumption of risk is a complete bar to recovery.

ii. Secondary assumption of risk has the same effect as CN.




