TORTS, PROFESSOR ELEANOR FOX, FALL 1994
NOTES:  

1.  YOU ARE BRILLIANT!!

2.  Look for EVERYTHING!

3.  argue both ways

4.  Include law and policy and use common sense b/c you are a REASONABLE WOMAN!
TORTS -- HELP!!

TORT -- a wrong, a private or civil wrong or injury 

resulting from a breach of a legal duty 

that exists by virtue of society's expectations regarding interpersonal conduct, rather than by contract or other private relationship.  

About people's behavior.
INTENTIONAL TORTS:


ASSAULT -- intentional causing of an apprehension of harmful, offensive contact


BATTERY -- intentional touching or offensive contact that causes harm

CONSENT DEFENSE -- vitiated by incapacity, fraud, duress, law (Hudson v Craft)



* consent may be implied in fact - O'Brien v Cunard

NONCONSENSUAL DEFENSES



Insanity -- generally not a D - McGuire v Almy, Polmatier v Russ


Self-defense -- proportional force used to counter an imminent threat of harm




* Courvoisier v Raymond; even harm to 3d persons allowed if belief 



is reasonable, Morris v Platt


Defense of others -- limited and reasonableness, liable for mistakes??


Defense of Property -- warn first and cannot use excessive force, Bird v 


Holbrook, Katko v Briney - not about retaliation but protection


Defense of Chattels -- limitedly allowed for wrongfully obtained possession,




Kirby v Foster


Necessity -- public v private, sometimes gives privilege esp for saving life,




Ploof v Putnam; Vincent v Lake Erie - limited privilege for saving property
HISTORY


EARLY CASES -- STRICT LIABILITY


STRICT LIABILITY AND NEGLIGENCE

NEGLIGENCE -- Duty/Breach/Cause (in fact and prox)/Actual Damage


***Rule of law today b/c ppl should take due care but their behavior should 

not be chilled unduly.


THE REASONABLE PERSON 



Mental characteristics not an excuse.  Vaughan v Menlove


Tailored RP for children, unless engaged in adult activity.  Daniel v Evans


Insanity not an excuse, unless sudden mental incapacity.  Breunig.



Tailored RP for physical disabilities, e.g. blindness.  Fletcher v C Aberdeen


Tailored in emergency situations.  Eckert

CALCULUS OF RISK -- risk defines duty owed. Blythe v Birmingham Water Works

CUSTOM -- evidence but not dispositive.  T.J. Hooper, Mayhew

ECONOMICS -- Cost-Benefit Analysis


   *Premise:  ppl desire investment in safety up to the pt at which the 


investment equals the expected accident costs = Efficiency property.  

Negligence equals unreasonably exposing ppl to risks.  


Hand - gives framework for evaluation, Carroll Towing



*B>PL enterprise will let risk operate




 B<PL enterprise will increase safety


Posner - uptight, mathematical man, Jadranska - probability so low, i.e. if 




investment were worth it, it would have been made.  Posner assumes ability 


to bargain.



Calabresi - minimize costs/incentives on cost avoider



Coase - bargain for economic efficiency, rule doesn't matter if ppl 


know



Kalder-Hicks - aggregate gains



Pareto optimality - no one is worse off

MEDICAL MALPRACTICE



Now national standard instead of locality rule.  Brune v Belinkoff


Higher standard for professionals.



Ct may impose a higher std than a profession, Helling v Carey (glaucoma testing)


Failure to disclose risks - Informed consent.  Canterbury v Spence

CRIMINAL STATUTES



Violation usually negligence per se [Osborne v McMasters (poison), Ross v 


Hartman (keys in car)] or rebuttable presumption of neg. but still 


must prove cause, Martin v Herzog, Brown v Shyne (now prima facie 


evidence if D does not have a license under licensing statute)



Statute must specifically protect P and P's harm.  Gorris v Scott


Right of action under statute, Cort v Ash test



Exceptions to liability -- reasonable, emergency, greater harm avoided


PROOF OF NEGLIGENCE -- Res Ipsa Loquitur



No direct evidence, D's exclusive control, harm does not occur w/o neg., 


and not P's fault.  Byrne v Boadle, Mouse's case (bread)


SMOKING OUT FUNCTION - not exclusive control of D but break 



conspiracy of silence occurring between all Ds, Ybarra v Spangard


Defenses to RIL -- alternate explanations other than own neg., injuries happen 


frequently without neg., D did not have control someone else did
P'S CONDUCT


CONTRIBUTORY NEGLIGENCE -- total bar to recovery (Butterfield v Forrester), 

not used as much now



*tailored for kids, Roberts v Ring


Gyerman -- no CN b/c D did not bear burden of proving that if P had told someone 


the situation would have changed so no causal connection proven


LAST CLEAR CHANCE -- KumKumian, Davies v Mann

PROPERTY RIGHTS -- no duty to protect property from another's neg.


SEAT BELT DEFENSE -- Derheim v N. Fiorito Co. *changed under CompN

ASSUMPTION OF THE RISK



Primary -- owed no duty or did not breach it, Murphy "The Flopper", 



Firefighter's rule


Secondary (merges w/ CN) -- owed a duty, breached, but P unreasonable,




Meistrich (hard ice)

COMPARATIVE NEGLIGENCE -- Li v Yellow Cab (CA)



Abolished LCC and 2dary AR



Pure vs 50% -- 50% more common, where P allowed partial recovery 




if her neg. is either less than or no greater than D's

JOINT TORTFEASORS -- can act in concert or separately BUT injury must be 

indivisible


Joint and several liability -- old rule at common law with no contribution



Joint and several liability -- now with Contribution and Indemnity merged to 


 create Partial Indemnity under CompN, AMA v Superior CT



*right of contribution is proportional to fault



Proportionate market share liability -- mostly for drugs, where P need 


not name specific Ds where it would be impossible; instead names




all in the market and then shifts burden to Ds, Sindell; Hymowitz - adopted




proportionate liability in NY based on sales in national market.


Enterprise liability -- all acted together, Hall v DEI Du Pont (blasting caps).
CAUSATION


CAUSE IN FACT -- "BUT FOR" CAUSE



Stimpson - probable cause enough, Grimstad - no but for proof


City of Piqua - harm caused by act of God not D's negligence


Kingston - concurrent causes - either sufficient alone - D liable


Smith v JCPenney - apportionment of damages


Summers v Tice - double fault and alternative liability - Ds cannot escape by 


blaming each other unless prove no fault


Expert evidence test, Daubert/Richardson v Merrel Dow


Probability analysis -- Ds can be held liable for causing an increased 


risk of harm, Dillon v Twin State (boy falling before electrocution), Herskovits, 


Waffen - proportionate share rule

PROXIMATE CAUSE - LEGAL CAUSE



Thin skull rule -- you take P as you find her


Foreseeability 




Rescue almost always foreseeable, Wagner v Intl RR



Ds liable for 3d party acts when foreseeable results of D's neg., 



Weirum (radio), Brower (thieves and barrels), Hines v Garrett (train stop rapes)




Palsgraf - foreseeable plaintiff problem - must be duty to P 





beforehand   *still law in NY but risk area broadened



Directness




D's risk still operating after accident, Marshall v Nugent



Polemis - direct cause whether or not foreseeable




Wagon Mound - overruled Polemis - D not responsible for 




unforeseeable results no matter how direct; then WG#2 



partially reinstated Polemis


Both - Kinsman, J. Friendly - American cts respond to Polemis and WG, 


foreseeability and directness = risk area, i.e. forces unleashed, the 


length and strength of chain, e.g. the more freakish the less 


likely prox cause 




Dillon v Legg - zone of danger - sort of like foreseeable P



  *Was the risk of harm w/in the scope of what made D's acts negligent?




Gorris v Scott, Berry v Borough of Sugar Notch
AFFIRMATIVE DUTIES


DUTY TO RESCUE -- generally no duty unless . . . 



you create the hazard - Montgomery v Ntnl Convoy, Summers v Dominguez


you cannot stop 3d party from helping -- Soldano v O'Daniels

GRATUITOUS UNDERTAKINGS -- reliance can create an obligation - Erie RR, 

misfeasance - Marsalis, Coggs v Bernard (brandy), Thorne v Deas

SPECIAL RELATIONSHIPS



Landlord/tenant - Kline


Common carriers/passengers



University/students - Peterson v San Fran Comm Coll


Psychiatrist/patient - Tarasoff, Merchants Ntnl Bank & Trust v US (VA farm)
STRICT LIABILITY


ULTRAHAZARDOUS ACTIVITIES -- Restatement § 519 - 520/Rylands rule



SL despite due care, Spano, but only liable if damage results from kind of 


harm that made activity abnormally dangerous, Madsen (minks), 



Indiana Harbor v Cynamid - Posner suspects neg., explosion would be 


different from a leak, i.e. harm that made gas transport dangerous

PRODUCTS LIABILITY


PRODUCT DEFECTS




Manufacturing Defects - (doesn't meet mfr's own stds)




(1) defective condition and (2) unreasonably dangerous (latently)




 
Winterbottom - privity; MacPherson - no privity reqd





Escola (pre §402A)- SL for mfring defects, gave five policy reasons, 




McCabe (pre §402A)





Pouncey - AL had not adopted §402A so neg theory - neg could be






inferred from circumstantial evidence





Jagmin v Simmons - modified RIL applies




Warranty - express, implied = merchantability  (ordinary use)





*better because longer statute of limitations





Henningsen -- implied warranty, retailer can try for indemnity 




against mfr [disclaimer unfair]





Greenman (pre §402A)-- SL in tort instead of implied contract 




warranties





East River -- limits SL under §402A to injury to person or property 




not product






Murphy v ER Squibb -- pharmacists are providers of services not






sellers so not a proper D under §402A




Design Defects -- Negligence though claims SL





P shows D chose a design that posed an unreasonable danger, e.g.






structural defects or lack of safety features





VW v Young - reasonably safe transportation means accidents too,






no recovery if danger is obvious to user, NEG. RULE - mfr 






has a duty to design a vehicle reasonably safe for collisions





Barker - Design defective if (1) the product has failed to perform as






safely as an ordinary consumer would expect when used in






an intended and reasonably foreseeable manner and (2) if in






light of relevant factors, the benefits of the challenged 




design do not outweigh the risk of danger inherent in each 




design.





  *easy to get to jury b/c once P proves defect, burden shifts to D for 




risk-utility test





Piper - risk-utility should be the test but P has all the burdens.  




State of the art is relevant.  





O'Brien (slippery swimming pool bottom) - risk-utility test but did not 




shift the burden, pg 684






- usefulness and desireability of the product (user and public)






- safety aspects of the product, likelihood of serious injury






- availability of substitute product (meet same need but safer)






- mfr's ability to eliminate the unsafe character of the 





product w/o impairing usefulness or expense






- user's ability to avoid danger by using due care






- user's anticipated awareness of the inherent dangers and 







their avoidability (general knowledge or suitable warnings)






- feasibility for mfr to spread the loss by setting price or







carrying liability insurance




Cann - determined at time product enters mkt, not allowed evidence 




of later improvements




  *D can rebut with state of the art but not dispositive





Unforeseeable misuse -- no duty





Foreseeable misuse -- design precautions must be taken or warning




For design the ? is whether a Rmfr knowing of the defect would put product 



on mkt or not.  If not, liability.  If yes, then no liability.




Duty to Warn -- the breach of a duty to warn may make a 



product defective and unreasonably dangerous, essentially 



a negligence defect, extra obligation placed on mfr -- 



comment j




  *Over-promotion may muffle warning




  **Can occur with anything but almost always with drugs.




  DRUGS - comment k





Kearl -- not all drugs are unavoidably dangerous




Brown -- pure negligence + duty to warn b/c all drugs come under 




comment k





MacDonald v Ortho -- duty to warn abt bcp; question of causation 




-- would P have taken pill if she knew risk?





Does not apply to defective design or mfred products





Properly mfred items that pose a non-obvious risk or 






instructions concerning proper use





Does not apply to unknown and unknowable dangers



P'S CONDUCT -- comment n



For negligence, similar stds apply in regards CN, CompN, AR, etc.




Strict Liability





CN -- abnormal, unforeseen misuse by P may be a defense to SL and 




Warranty but not failure to discover danger






Micallef - foreseeable misuse so P can get to jury





CompN -- cts are split about this issue






Daly - D's responsibility to defect compared to P's fault





AR -- defense if P's use is voluntary and unreasonable




   *Most cts now have CompN and Daly



