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I. Intentional Torts

a. Battery

i. Act – Nonconsensual touching not as a standard pleasantry

ii. Intent – Just the act of the touch, can have transferred intent

1. Vosburg v. Putney - the knee kicking case 

2. Garratt v. Dailey  - kid pulling out chair under old lady 

a. Must know with substantial certainty that the contact will occur – Fox isn’t sure

iii. Cause – The touch must have caused the harm

iv. Harm – Some harm must occur as a result

1. Reasonable sense of dignity – contact was offensive

a. Alcorn v. Mitchell –  spat at ,  sues although no actual harm – merely offensive.

2. ( does not have to be aware of contact

3. Contact – Direct or Indirect

4. Children liable if know consequences of act

5. Harm in touching even if contact is to something closely attached to ’s person so as to make touching reasonably offensive to personal dignity

b. Assault

i. Act – Striking at without, or prior to, contact 

1. I. de S. and Wife v. W. de S. – Struck at woman in pub with hatchet

2. Words themselves are generally insufficient

ii. Intent – To create apprehension of contact, need not produce fear

1. Words can negate intent if inconsistent with action:  

a. Tuberville v. Save – Plaintiff had said with hand on sword that under different circumstances, would attack him – this negates.

iii. Cause – Awareness is necessary

iv. Harm – Reasonable Apprehension

v. Defenses (???)

c. Trespass 

i. Act - Unauthorized entry to property (same as battery after that)

1. Even if permission to be on property maybe not for use in certain ways

ii. Intent – To be or do what you are doing.   It is strict liability

iii. Cause – (???)

iv. Harm – Trespass is harm, or additional harms may exist

d. False Arrest / False Imprisonment

i. Act – Complete confinement without reasonable means to escape 

1. Only FA/FI if no way out 

a. Bird V. Jones – Cops stopped guy from using highway 

2. Physical power avoidable only through submission is False imprisonment

a. Coblyn v. Kennedy’s Inc. (EPS 71, LGL 17) – Department store detained old man

ii. Intent – to confine without permission

1. If negligent imprisonment, must show harm was intentional

iii. Defenses

1. Privilege – Citizen’s false arrest with reasonable grounds/probable cause:  

2. Coblyn v. Kennedy – Arresting shoplifter – need reasonable grounds

3. Consent – Herd v. Weardale Steel – Coal miner consented to going down mine

4. Parental control/discipline – Peterson v. Sorlien – Parents confined adult child who join cult

e. Intentional Infliction of Extreme Emotional Distress

i. Act – Extreme and outrageous conduct (high hurdle) 

1. Sometimes words are enough when they cause

a. Wilkinson v. Downtown – Story of husband who lost both legs

ii. Intent – Calculated to cause physical injury

iii. Harm – Has to be a physical injury, words alone are not usually sufficient (see sexual harassment)

iv. Defense – 1st Amendment – Hustler v. Falwell (EPS 90)

f. Booby Trap – See Battery

g. Denial Defenses

i. Consent 

1. Must have actual consent if not emergency

a. Mohr v. Williams - Dr. Operated on other ear 

2. Consent can be implied in fact 

a. O’Brien v. Canard - ( held out arm for immunization 

3. There is a duty to disclose risk

a. Canterbury v. Spence (EPS 21, LGL 44) - Surgery results in paralysis

4. Consent may be implied in law – Pro sports games
5. Consent not accepted for child (parent does for), drunk, mentally incompetent, under duress, misrepresentation of facts by , no consent for an illegal act

ii. Automatism (epilepsy) – no intent

iii. Someone else did it – no act

iv. Someone else put me there – no intent

v. Act of G-d – No act or no intent (?)

h. Affirmative Defenses
i. Insanity – NOT A DEFENSE

1. Crazy people can batter too

a. McGuire v. Almy (, LGL 7) – Nurse went to help sick patient

ii. Youth – NOT A DEFENSE (see Garratt)

iii. Contributory Negligence – NOT A DEFENSE

1. Still required not to harm others

iv. Self Defense

1. S/D ok if reasonable belief that being assaulted

a. Courvoisier v. Raymond (EPS 34, ) – guy shot cop thinking was part of rioters

b. May only use proportionate force

c. If 3rd party defense – then majority view is to make person stand in shoes of person being attacked – so if person being attacked has right of self-defense, than 3rd person has right (SCREWED UP – If see apparent assault, burden on you to make sure is for real)

v. Defense of Property

1. Can’t do in absence what couldn’t necessarily do in person.  If goal was to protect, signs during day wouldn’t even matter at night.

a. Bird v. Holbrook (EPS 40,) – The Famous spring gun

2. Force must be reasonably necessary and proportionate

a. Katco v. Briney – Can only use spring gun against person actually committing violent felony, not just set up against trespassers

vi. Necessity 

1. Public Necessity – A complete defense

a. Usually government action  - To prevent fire from burning village, etc.

i. Harm would have happened anyway

2. Private Necessity – A qualified defense

a. Individual actor - To prevent own property or person from destruction

b. If emergency is great and risk is greater than violation, there is necessity

i. Ploof v. Putnam – Storm came while sailing wanted to dock and was prevented

c. Defense to trespass exists, but if damage to property ensues you are still liable.

i. Vincent v. Lake Erie Transportation Co. – Ship re-tied to dock in storm

ii. Theory – the damage to other should be less than damages if don’t get to stay, so you will be happy to pay it or allow your damages.

vii. (???)Rebuttals - Assumption of the risk

II. Negligence

a. Duty to the   - The Standard of Care

i. Reasonable Person standard.  Would a reasonable person have acted the same way?

1. It isn’t completely subjective.  The fact that a reasonable person would have seen the danger is enough.

a. Vaughn v. Menlove (EPS 155, LGL 30) – Stupid guy built a hayrick that negligently burned neighbor’s property

ii. Elderly do not have a different standard

1. These infirmities are not taken into account

a. Roberts v. Ring ( , LGL 31) – old, nearly blind driver hit a kid in street

b. Rationale – not in the case, but if they were to take the infirmities into account, the ruling would still be overturned because someone nearly blind shouldn’t be driving.

iii. Children do have a different standard

1. Children of same age and intelligence

2. Exception – Children in adult activities are not allowed to use lower standard of care

a. Daniels v. Evans (EPS 165, LGL 32) – Child on motorcycle 

3. Exception – Dangerous Activity – Children using guns and things of the sort are also held to regular reasonable person standard

iv. Mental Capacity is not a factor

1. Too tough to decide degrees

2. Exception – Insanity – No negligence when someone has unforeseeable insane moment.

a. Breunig v. American Family Insurance Co. (EPS 170, LGL 33) – The lady thought she would have help from Batman and G-d while driving

v. Physical Attributes are a factor

1. People should be held to reasonable blind person standard

a. Fletcher v. City of Aberdeen (EPS 173, LGL 34) – Blind guy fell into hole in sidewalk with no rail

b.  (???) How do you reconcile this and the old person one again?

vi. Voluntary Intoxication is not a factor in reasonable person

1. Exception – as contributory negligence duty is owed to the drunk as well as not drunk, so something that is negligent is negligent even if a reasonable person may have avoided it.

a. Robinson v. Pioche, Bayerque & Co. (EPS 177, LGL 34) – Drunk fell in hole in street

vii. Custom

1. Doctors are held to the national standard of care, no longer to the community standard.  People are certified in the same country and patients have a right to expect the same care or at least care above a threshold level.

2. Custom can be helpful but not conclusive

a. TJ Hooper – the boats without radios

b. Duty to the  - Affirmative Duties

i. Duty to warn
1. A landowner does not have a duty to warn a trespasser of danger

a. Buch v. Amory Manufacturing Co. – 8 yr old in plant w/ 13 yr old brother employee and hurts hand.

2. Law is utilitarianistic, should it be?  Ames, Epstein, Posner & Bender have interesting takes on it. (EPS 552)

3. A Dr. has the duty to inform patients of any risks of surgery that would have affected the patient’s decision to have the surgery

a. Objective standard, custom plays no role

b. Except – Unconscious emergency

c. Except – would prevent the patient from having needed surgery

ii. Nonfeasance – Stranger or Bystander fails to act

1. There is no duty, should there be?

iii. Misfeasance – Cause harm through a Negligent act

1. If you owe a duty and fail to adequately prevent harm you are Neg.

a. Montgomery v. National Convoy & Trucking Co. – Truck crash down an icy hill.  Flares placed too far down, once seen no way to stop.  2nd crash.

b. RST (2nd) §322 – If the actor knows or has reason to know that by his conduct, whether tortuous or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.

2. You owe a duty if you begin care and then leave the patient worse off than before

a. Black v. New York, N.H. Suburban Train – sick ( on train, ( helps ( off train and leaves at top of stairs where he falls

b. Zelenko v. Gimbel Bros. - sick ( in store, ( brings him to the back to give him aid and never does.

c. RSTT  (2nd) §324 – One who, being under no duty to do so, takes charge of another who is helpless adequately to aid or protect himself is subject to liability to the other for any bodily harm caused to him by

i. The failure of the actor to exercise reasonable care to secure the safety of the other while within the actor’s charge, or

ii. The actor’s discontinuing his aid or protection, if by so doing he leaves the other in a worse position than when the actor took charge of him.

3. You have a duty if you make a promise and the ( relies on that promise resulting in harm

a. Marsalis v. LaSalle (EPS 594, ) – The potential rabid cat case

b. Indian Towing v. United States – The lighthouse case

4. Special Duties

a. Landowner

i. Must take due care not to impose harm on those outside of the premises, if the landowner creates an artificial condition on the land, it is up to him to inspect and maintain the safety of it.

ii. May or may not be a duty to a trespasser depending if it has become common to allow it.

iii. Landlords must protect tenants from foreseeable criminal acts by third parties.

b. Psychotherapist

i. Undecided issue right now as to who the psychotherapist must protect

ii. Tarasoff v. Regents of University of California (EPS 618, LGL 97) – Patient told Dr. that he was going to kill girl.  Drs. Believed the patient had be cured and no longer a threat and released without warning.

1. Duty to protect if the victim is known

2. Drs. And police are protected from Tort liability

c. Breach of duty

i. Negligence Per Se

1. Some actions are negligent without the need to go to a jury.

a. Breach of statutes
i. Must be the harm the statute intended to protect against.

1. Gorris v. Scott – The pigs in the pens were to prevent disease not loss of cargo

ii. Must be the class of people being protected

iii. Defense – Greater risk of harm by following statute

iv. Defense – Tried to comply and couldn’t

v. Defense – Act of G-d

vi. Defense – Statute is trivial or obsolete

b. Licensing is different than safety statutes

i. Someone driving without a license is not negligent per se for an accident 

ii. Practicing medicine without a license is done at your peril though – Brown v. Shyne - Chiropracter

ii. Economic Analysis

1. Hand Rule B > PL then not Negligent, COP > COA not Negligent

iii. Res Ipsa Loquitor 

1. Proof of Negligence through circumstantial evidence

2. Elements

a. When there could not have been a harm without some Negligence, and

i. Byrne v. Boadle – The flour from window case

b. It was probably the (’s negligence, and 

i. Larson v. St. Francis Hotel – chair out the window – not Neg because not in control of only the (
ii. Colmenares – escalator rail stopped short, non-delegable duty of the port authority

c. Not due to acts of the (
3. Burden of proof

a. The (, through no fault of his own, could not gather the evidence, and

i. There is a preponderance of the evidence (>51%)  

1. It goes to a jury and the ( must show that there was no Negligence

ii. There is even more than that

1. Directed verdict for the (
b. Doctrine of Law when there is more than one (, but all were working together and only one was Neg.  Then it must be shown that one must have been Neg for harm to occur

i. Ybarra v. Spangard - ( goes under for surgery and wakes up with arm and shoulder paralyzed.  One of the Drs. Did something wrong, but he couldn’t know who.

ii. Without the doctrine, if the participants didn’t speak we wouldn’t be able to show negligence.

d. Causal relationship between (’s conduct and the harm to (
i. Cause in Fact – Scientific cause, can damage be caused by the (’s conduct

1. Just because something makes accidents more likely does not make that thing the cause of the accident.

a. New York Central R.R. v. Grimstad – Life buoys not available where supposed to be was not cause of drowning.

b. Reynolds v. Texas & Pacific Ry. (EPS 443, ) – fat woman runs down unlit stairs and falls 

2. The proof of causation does not have to be the generally accepted medical research, just reliable and relevant (Benedicitine)

3. If combination of causes and cause is a substantial factor of harm, burden switches.

ii. Proximate Cause – Cause in Law – is ( legally responsible for the damage

1. Ex ante, Harm to a ( must be foreseeable by the Reasonable Person

a. Palsgraff – Package bomb goes off while trying to help guy on train, scales fall on a lady far away.  She is not a foreseeable (
b. Gorris v. Scott – Sheep on the boat – it was foreseeable that the sheep would get sick, not go overboard.

c. Wagon Mound 2 – boat leaks oil, fire foreseeable, is Px cause

d. Spread of fire has arbitrary one house limit 

2. If not foreseeable, was the harm direct as viewed ex post?

3. Can’t be a mere coincidence

a. Berry v. Sugar Notch Borough (EPS 404, ) – The motorman who gets crushed by the tree while speeding, speeding not Px

b. Central of Georfgia v. Price – RR puts ( up in hotel that burns

c. Hines v. Garrett – Letting off in Hobo Jungle is Px Cause

4. If Negligence does not lead to the harm it is Neg in the air

a. Wagon Mound 1 – the boat leaks oil, the dock catches on fire

5. There must not be an Intervention
a. Independent act that interferes as to cause

i. Kinsman – The boat that hit the other boat and both got stuck under the bridge and caused a flood. – jury question

b. Shift of Responsibility

i. When an actual authority figure becomes aware of the situation they are the one who should be responsible

1. Pittsburg Reduction Co. v. Horton – boy gets blasting caps from friend, mother puts them away, liability shifts from friends to mother

2. Fox says that shouldn’t have happened given the facts, but if the father who knew the caps were dangerous had seen them, then the liability would have shifted to him

c. Criminal Intervention

i. Last wrongdoer does not break the chain if the subsequent harm was foreseeable after the original accident

1. Ross v. Hartman – ( left keys in the car, thief stole the car and ran someone over – no break in the chain because it was foreseeable

d. Rescue

i. Rescuers are always foreseeable and do not break the chain

1. Wagner v. International Railway ( , LGL 82) - (’s cousin falling off train, he tries to rescue and is injured

e. Suicide

i. Suicide may break the chain and not make the ( liable for the suicide even if it is a direct reaction to the (’s action

iii. Toxic Torts – Matter of reasonable probability (>50%)

1. Substance can cause

a. Signature diseases make this easier

2. ( is the source of the substance

a. If (’s substance didn’t cause, it is Neg in the air

3. (’s exposure to the substance caused the harms in this plaintiff

e. Damages

i. Concert

1. If (s are in concert of action and it is neg., it is like a conspiracy to cause the harm and both are charged even if only one did the wrong.

a. Drag Racing examples, ~drag racing ( just speeding

ii. Joint and Several Liability

1. If (s act separately to create one indivisible harm, then both charged

a. If not concert, each has to be negligent to the (.

b. 2 Negligently lit fires combine and burn down house

c. Summers v. Tie (EPS 468, ) – 2 Negligent (s 1 shot the (, but neither should have fired.

2. If It is unable to be determined which ( caused the harm when acting in concert, they can all be charged

a. Ybarra – surgery, woke up paralyzed

3. If (s fire swallowed up by a much bigger fire or act of G-d, then not liable. 

4. If there is a harm and the ( receives a Negligent operation, the original ( is Joint and severally liable for the whole thing

iii. Market Share Liability

1. Numerous companies creating identical products

2. The product caused harm

3. Through no fault, impossible to tell which company made product causing this harm

4. Substantial percentage of companies on the market at the time before the court

5. Pay based on market share at the time

a. Skipworth v. Lead Industries Association (EPS 471, ) – Lead based paint caused poisoning (Case dismissed because not all present and not a homogeneous amount of lead in each brands paint product)

b. DES case does abide by all the rules (Sindell)

iv. Contribution / Indemnity

1. If sued Joint and Severally, (1 can sue (2 for his share of the damages

a. Byrne v. Boadle – the flour barrel out of the window case, in modern times, the flour company can indemnify the employee responsible and recover the damages they paid to the (.

v. Apportionment

1. Can attempt to identify the portion of the harm caused by each (
a. Does not apply for joint torts including individual acts that chemically or physically merge.

b. Must be distinct harms

i. A has 80 Cattle, B 30.  Grass of ( eaten, A owes 80%...

ii. Maddux v. Donaldson (EPS 465, ) – (1 crashes (’s car, then (2 hits (.  (2 not responsible for harm done by (1.

1. ( must prove what (2 caused or lose.

f. Affirmative Defenses

i. ( did it

ii. ( caused own harm 

iii. Contriutory Negligence - ( unreasonably chose to expose himself to the risk, (’s negligence was the proximate cause of the injury.

1. When one person is at fault does not mean that due care is not required

a. Butterfield v. Forrester – Fast horse rider trips on wood in road

b. Beems v. Chicago, Rock Island & Peoria R.R. – Guy went to uncouple after giving signal without waiting for slow down

c. Derheim v. N. Fiorito Co. – Guy doesn’t wear seatbelt (before law) and is injured when someone crashes into him.  

i. Washington – won’t hear it, not C/N, A/R or avoidable consequence doctrine

ii. NY – Negligence becomes a jury question

iii. Fox – Take into account with everything else as to whether crash was cause of accident and how much



iv. Assumption of the Risk – Contributory Negligence + Awareness.  Must have knowledge and appreciation of risk and voluntarily encounter the risk.

1. Primary Assumption of the Risk

a. No duty or ( forgives duty (( not Negligent)

i. Murphy v. Steeplechase Amusement Co. – The ride jerked and guy fell.  Ride was supposed to jerk.  Maybe he shouldn’t have gotten hurt unless there was another form of neg.though. AR w/o C/N

2. Secondary Assumption of the Risk

a. ( has a duty and is negligent.  If ( also neg. and knew UAR

i. Gyerman (EPS 313, ) Fishmeal stacked poorly. AR & C/N

b. ( has a duty and is negligent.  If ( knew but ~Neg, ~UAR

i. Lamson v. American Axe & Tool Co. – Rickety axe shelf fell on guy.   Bramwell dissent says there was a risk premium. Example of AR w/o C/N.

g. Rebuttals

i. Last Clear Chance

1. ( can use LCC to show that ( is responsible even though he was C/N

a. When ( was helpless and ( knew or should have known

i. Davies v. Mann – Guy hit a Donkey neg’ly chained in road

b. When ( was inattentive and ( knew

ii. Willfull and Wanton Conduct

1. Intentional acts are so different that Contributory negligence and assumption of the risk don’t matter

h. Comparative Negligence Schemes - A different method of assessing damages. 

i. Comparative Negligence folds in Last Clear Chance and Unreasonable Assumption of the Risk.

1. Li. v. Yellow Cab Co. of California - ( attempted to cross 3 lanes of traffic to get off highway, ( speeds through a yellow light and crashes.

ii. 50/50 – If ( is 50% or more at fault he receives nothing, if less than 50% he receives the percentage the ( caused

iii. Pure - ( recovers the percentage the ( caused regardless of the extent.

III. Ultra hazardous or Abnormally Dangerous activities
a. RST 2nd § 519 – SL even though utmost care – Limited to kind of harm, possibility of which makes abnormally dangerous.

b. RST 2nd § 520 – Determining abnormally dangerous activity – Defined by Judge, not Jury

i. High degree of risk of some harm

ii. If happens, harm will be great

iii. Inability to eliminate risk even by reasonable care

iv. Activity not common usage

v. Inappropriateness of activity to place where carried on

vi. Extent to which activity’s value lessens costs/danger

c. RST 2nd § 522 – Are liable for ultrahazardous although harm is caused by unexpected:

i. Innocent, negligent, or reckless conduct of 3rd person

ii. Action of animal

iii. Operation of Force of Nature

d. Actors have a duty to protect others against all harms, foreseeable or not.

i. People using explosives

1. Spano v. Perini Corp (, LGL 103) – Blasting blew up a neighboring garage

e. So long as the harm is direct

i. Madsen v. East Jordan Irrigation Co. ( , LGL 103) – The blasting made the minks kill their young, not direct enough (would be different today due to scientific knowledge)

f. Bhopal – Union Carbide (???) what do we need to know?

IV. Products Liability

a. Strict Liability – Faulting the manufacturer even when not negligent for harms created by their products

i. Manufacturers are in a better position to reduce hazards

ii. Victims should not be saddled with the costs

iii. Manufacturers can insure and distribute the costs

iv. RIL is not efficient - (s may rebut, (s don’t have facts and juries hold for (s without Negligence

v. Escola v. Coca-Cola Bottling Co. of Fresno ( , LGL 116) – coke bottle exploded

b. Sales Warranties

i. Implied warranty of merchantability – quality and fitness for use

1. Coffee pots shouldn’t explode – McCabe v. L.K. Liggett Drug Co.

ii. Express 

1. From the seller to the customer

2. Customer must rely on the warranty in order to collect for breach

a. Hauter – Completely safe ball

3. Customer must give notice within X days

iii. Damages

1. Seller replaces product

2. No longer good enough

iv. Statute of limitations

1. Contracts say must claim within X years of sale

2. Torts says must claim within X years of injury or discovery

v. Statutes

1. UCC §2-314 – merchantability – Where goods are supplied by a merchant who deals in goods of that description, the law implies a warranty in the sales transaction that the goods are of fair average quality and reasonably fir for the general purposes for which they are sold.

2. UCC §2-315 – Fitness for particular purpose – Where goods are supplied by a seller who knows or has reason to know that the buyer is purchasing the goods for a particular purpose and is relying on the seller’s skill or judgment in the selection of the goods, the law implies a warranty in the sales transaction that the goods are suitable or fit for the special purpose of the buyer.  Fitness of the goods for general purposes will not satisfy this warranty.

3. UCC §2-318 – rights for remote purchasers who are reasonably expected to use product

c. Defects

i. Design Defects – When an aspect of the design of the product makes the product inherently, unreasonably, unsafe beyond what a consumer would expect.  Design may be able to use a safer alternative

1. Legislature sets the standards when they directly address the issue, but it must be shown that the issue was specifically looked at.  Otherwise it is a jury question and there are problems because different juries have different results and manufacturers don’t know what standards to apply.

a. Following safety standards set by legislation is not insulation against suit (like custom) it just provides evidence if you fall below that standard

i. Wilson v. Piper Aircraft Corp. – Fuel injection v. Carbureted Engine.  FAA looked at it directly

2. Reasonable Alternative Design Test -  now must prove the entire risk/benefit analysis of a reasonable alternative design - Piper

a. Would a reasonable manufacturer (knowing of the defect) have put the product on the market, could use the risk utility function 

b. Used to be that manufacturer is not liable if the design has an open and obvious defect

i. The 2 viewpoints still exist

1. Must design safer or warn where defect not obvious

a. Volkswagen of America, Inc. v. Young – Seat flies forward – Manufacturer has duty to make the car safe for collisions

b. Evans – X-type frame, the  car maker was not liable

c. Larsen – Steering shaft is a spear – 

2. If defect is open and obvious, it may no longer be a defect

a. Linegar v. Armour of America – Contour safety vest

c. State of the art – more stringent than practice, time of sale or of manufacture or injury?

3. Consumer Expectation Test - Fails to perform as safely as ordinary consumer would expect for intended or reasonably foreseeable use

a. Barker v Lull (EPS 788, ) – the unstable construction device. Easy test for (. (California has adopted this test)

b. Does the product contain excessive preventable danger

4. Modified Consumer Expectation Test – Potter v. Chicago Pneumatic Tool Co. – Too much vibration – 

a. First the courts should look at the consumer expectation if the everyday experience of the users shows that the product did not meet minimum safety expectations.

b. Second, Courts may look at:

i. Usefulness of the product

ii. The likelihood of danger

iii. The severity of danger if it occurs

iv. Cost/Benefit Analysis of the alternative design – may prove, no longer must.

1. The feasibility of an alternative design

2. The ability to reduce the danger without impairing usefulness or greatly increasing the cost

v. Feasibility of spreading the loss by increasing price

5. Focus on product itself, not manufacturer conduct. 

6.  must prove the defect caused the injury

ii. Manufacturing Defects – When one product comes off the line defective – strict liability theory is used.

d. Duty to Warn

i. Learned intermediary rule – if the consumer relies on a learned intermediary to make the purchase, the manufacturer is only liable for warning the intermediary

1. Is birth control different? – MacDonald v. Ortho Pharmaceutical Group

ii. A product that is not really defective may be considered defective if not given reasonable warning

1. Vaccines – polio, whooping cough

iii. Avoid information overload, too much info leads to failure to read and appreciate various warnings

1. Johnson’s Baby Oil – Baby aspirated

iv. Some warnings are not enough if the product is too dangerous

e. The Restatements

i. Restatement (2nd) of Torts §402a (EPS 743, )- Special Liability of seller of product for physical harm to user or consumer

1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

a. The seller is engaged in the business of selling such a product, and

b. It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

2. The rule stated in Subsection (a) applies although

a. The seller has exercised all possible care in the preparation and sale of his product, and

b. The user or consumer has not bought the product from or entered into any contractual relation with the seller.

3. Caveat: The institute expresses no opinion as to whether the rules stated in this section may not apply

a. To harm to persons other than users or consumers

b. To the seller of a product expected to be processed or otherwise substantially changed before it reaches the user or consumer or

c. To the seller of a component part of a product to be assembled

4. Comments

a. Business of selling - f

b. Defective condition - g

c. Unreasonably dangerous - i

d. Directions or warning - j

e. Unavoidably unsafe products - k

f. Warranty - m

g. Contributory negligence - n

ii. Restatement (3rd) of the law of products liability

1. §1. Liability of commercial seller or distributor for harm caused by defective products

a. One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

2. §2 Categories of product defects [for purposes of determining liability under Section 1]

a. A product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.  A product:

i. contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

ii. is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe

iii. is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.
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	Risk Utility

	RST 2nd
	Yes (BoP: (()
	

	RST 3rd
	
	Yes (BoP: (()

	Barker (Pro - ()
	Yes (BoP: (()                      or
	Yes (BoP: ( + Px Cause)

	Potter (Pro - ()
	Yes        (Modified Consumer Expectation
	Becomes Risk Utility)


Barker requires reasonable alternative, Potter doesn’t but you can look at it.
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