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I.  Burdens of Proof:  Production, Persuasion, and Presumptions
A.  Introduction

· law qua syllogism

· rule = major premise

· facts / events in the world = minor premise

· legal decision = conclusion

· but this model is highly contestable

· major premise

· often ambiguous and sometimes does not pre-exist (ie. is invented to resolve the dispute at hand)

· however, in many situations there is a consensus judgment

· most of law school deals with theories / arguments about the major premise

· minor premise

· start with assumption of external, objective reality that can be accurately conceived (found) by the human mind

· however, it seems, to the contrary, that all facts are subjective, and that the assumption is a fiction

· thus, we must be skeptical of our ability to construct facts well

· this is what evidence is all about

· two kinds of minor premise

· general minor premise: assumptions about how the world is in all cases

· specific minor premise: particular facts of a single case

· model: process of litigation is all about constructing the minor premise

· start with a contested fact (x)

· immediately one thinks about the probability that 

· first question: who must start the process of investigation

· in most cases it is π, the person who is requesting a change to the status quo

· but this isn’t necessarily the way it ought to be

| 0% probability







      100% probability |
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· burden of production

· the party with the burden of getting things going must, in order to avoid a directed verdict, produce enough evidence that reasonable minds might differ

· if π produces so much evidence that no reasonable person could fail to conclude that x exists, then the burden of production shifts

· that is, ∆ must introduce evidence that x does not exist in order avoid a directed verdict for π
· AB and CD are points of judicial power (note that CD does not exist in criminal cases – 6th A)

· burden of persuasion

· within BC the question remains what level of certainty should be required of the fact finder

· eg., preponderance of the evidence (51%), clear and convincing (75%), beyond a reasonable doubt (95%)

· note that burden of persuasion need not be placed upon the party who bears the burden of production

· this model is much more important than the specific rule of law in determining the outcome of a disputed case

· link between burdens of persuasion and production

· BN’s hypothesis: quantity of evidence required to avoid DV (ie. points B and C) vary according to level of persuasion required

· for example, in cases which require persuasion beyond a reasonable doubt, more evidence is required for reasonable people to differ (ie. B moves towards 100)
· Johnson v. Florida (11th Cir. 2003) – a practical example of the importance of burdens
· facts

· disputed fact is intent of 1968 constitutional convention re. felon disenfranchisement

· 1868 – assume that discriminatory intent is proven

· 1968 – same language with no explanation + continued disparate effect 

· SC has focused on subjective intent of convention that adopted the constitution

· central question: how should burdens be allocated when an intentionally discriminatory provision is re-ratified?

· ∆: no evidence of discrimination during 1968 convention

· π: 
· there is evidence by which a reasonable person could find that intentional discrimination was manifest in the 1868 convention

· since the 1968 convention ratified the same language with no discussion, ∆ should bear burden of producing evidence (and possible proving) that 1968 convention did not intend to discriminate

· NOTE: if ∆ bears production burden, it will probably also be given persuasion burden

· how do you argue that government ought to bear burden of production re. disparate impact

· might argue that avoiding weak groups always losing (tyranny of the majority), government must always bear burden of production when impinging on important rights

· might think that gov. is in better position to know what its intent was
· this is plausible, but not what courts have done; instead, courts require weak groups to come forward with evidence showing that the government intended

· central burden allocating question: in a world of uncertainty, in which direction is it better to err
B.  Burden of Persuasion in Criminal Cases
1.  Background Cases

· proof beyond a reasonable doubt is among the essentials of due process and fair treatment when a juvenile is charged with an act which would constitute a crime if committed by an adult (In re Winship, 1970 – 1123)
· the reasonable doubt standard “is a prime instrument for reducing the risk of conviction resting on factual error”

· preliminary determinations of admissibility, however, are subject only to a reasonable determination of reliability by a judge; such determination must be based upon a preponderance of the evidence
· exception: other than bail reform must be based upon clear and convincing evidence

· Lego v. Twomey, 1972 – 1125: ∆’s confession was properly admitted where 

· (a) the judge ruled that a preponderance of the evidence supported the conclusion that it was voluntarily given; and,

· (b) the judge instructed the jury that it had to find the confession voluntary (beyond a reasonable doubt?) before using to judge innocence or guilt

· ∆: Winship requires that every element of crime be proved beyond a reasonable doubt; letting a confession go before a jury when it has not been shown beyond a reasonable doubt to have been voluntary doesn’t adequately protect ∆

· the limits of reasonable doubt

· civil commitment hearings:

· SC: it is impossible to predicting future behavior beyond a reasonable doubt; nonetheless, deprivation of liberty is a serious matter so the standard ought to be clear and convincing

· other possible candidates for an increased burden of proof:

· severing parental bond

· civil cases re. allegations of significant moral opprobrium

2.  Distinguishing Elements of a Crime from Affirmative Defenses
· Winship has been read to mean that the government must establish guilt beyond a reasonable doubt for every element of offense before depriving citizen of liberty

· deflects error against the state

· criminal justice system therefore bears cost from this rule

· justification

· creates space between the individual and the state in a world where the state is much more powerful than the individual, which makes it hard for state to act in oppressive way

· this is further supported by the fact that it is a jury that must determine guilt

· result: many negotiated plea deals

· where ∆’s level of culpability (i.e. purposeful, intentional, reckless, negligent, or strict liability) is important in terms of social stigma and length of sentence, and where it has historically been deemed an element of the crime, it is must be proven beyond a reasonable doubt (Mulaney v. Wilbur, 1975 – CP1) 

· in Mulaney there was undisputed evidence that ∆ intentional killed victim
· ∆ claimed, however, that his actions were a frenzied reaction to the victim’s homosexual advances

· Maine law provided that: 

· (a) if prosecution establishes fact that act was done and that the likely result was death, malice aforethought is presumed; but,
· (b) ∆ can rebut this presumption by proving that she acted “heat of passion”

· SC argument

· history: malice aforethought has traditionally been considered a defining characteristic of the crime of murder (i.e. it is an element of the crime)

· it is enormously important in terms of social stigma and length of sentence
· therefore, it is an element of the crime and, like all elements, it must be proven beyond a reasonable doubt (i.e. there can be no presumption of malice aforethought)

· extreme emotional disturbance (EED) is an affirmative defense, not an element of murder; thus, the burden may properly be placed on ∆ to prove by a preponderance of the evidence that she acted under EED (Patterson v. New York, 1977 – 1096)

· EED does not have the historical pedigree of malice aforethought (that is, the lack of EED was not traditionally considered to be an element of murder)

· collision theory of determining what is an element of the crime
· Mulaney can be distinguished because there is an overlap between the defense and the (other) elements of the crime

· in Patterson the affirmative defense has no factual connection to acts constituting a crime

· self-defense is also an affirmative defense, so the burden of proof can be placed on ∆ (Martin v. Ohio, 1987 – 1104)
· dissent (Powell): 

· if ∆ acted in self-defense there is no crime

· thus, it is impossible to prove murder without disproving self-defense

· moreover, this is classic case of overlap

· genuine fear, etc. is directly opposed to malice aforethought

· jury knows that these are mutual conflicting norms

· at best, jury will be confused as to burden born by prosecution

· Patterson ought to be overruled, and we ought to return to the three Mulaney factors: history, stigma, sentence

· automatic statutory sentences based on the existence of certain fact is an element of the crime (Jones v. United States, 1999 – CP10)
· carjacking statute:

· automatic 15 year sentence if gun is used

· 25 years if serious bodily injury occurs

· life in prison if the incident results in the victim’s death
· held: the statute creates three distinct criminal offenses (that is, “use of a gun,” “serious bodily injury,” and “resulting in death” are elements of increasingly severe criminal acts)
· interpreting the statute as a single crime could be unconstitutional because it would violate Mulaney (i.e. Mulaney makes a comeback); 

· therefore, the statute should be interpreted as three separate crimes (interpretive rule: avoid the possibility of unconstitutionality whenever possible)

· suppose Congress adds clause to Jones statute that indisputably indicates that the statute is meant to be one offense

· can no longer break statute into three crimes (making it an easy case)

· analyze in light of: Mulaney; Winship; Martin; Apprendi
· the three predicate offenses necessary to establish a RICO violation are elements of the offense; thus, a jury must determine beyond a reasonable doubt that ∆ committed the same three offenses (i.e. different jurors may not rely on different predicate offenses)
· a statutory enhancement that takes the sentence out of the range otherwise applicable is an element of the offense (Apprendi v. New Jersey, 2000 – CP33)
· 5 year sentence enhancement if intent of criminal act was to intimidate on the basis of race to be determined by judge at sentencing phase

· ∆ convicted of recklessly shooting gun into window (no one killed)

· statutory sentence 2-8 years

· with enhancement ∆ was sentenced to 12 years

· open question: what if sentence had been seven years (2 + 5 enhancement)

· are Winship factors capable of being systematically applied
· insanity is an affirmative defense in some jurisdictions, but an element of the crime in others
· insanity seems to be a classic collision defense – i.e. defense would negate elements of the offense (i.e. it negates mens rea, which is a necessary element of almost every crime)
· Davis (federal rule): the government has burden of establishing sanity beyond a reasonable doubt in every criminal case

· the government has to come forward with enough evidence that reasonable jury could determine that ∆ was sane

· thus, it seems that every criminal trial has to involve a psychiatric evaluation in order for π to meet its burden of production
· why should we require time and expense to put in evidence of sanity?

· nonetheless, most judges will not require the prosecution to introduce evidence of sanity unless ∆ raises the issue

· it’s not really part of the case; shouldn’t be a trap for unwary prosecutors

· NOTE: this is equivalent to a directed verdict on sanity, which seems to be a violation of ∆’s Sixth Amendment rights (i.e. no DV in criminal cases)

· this operates as a de facto shift of production burden

· since persuasion lies heavily with prosecution, however, ∆’s production burden is quite low (should be just enough for jury to believe that the prosecution has not proven its case beyond a reasonable doubt)

· Oregon: ∆ must establish insanity beyond a reasonable doubt

· enormous production burden for ∆

· alibi defense

· does anything prevent a state from making alibis an affirmative defense?

· alibi negates the objective facts of a case; if you can excise facts that go to actual commission of offense (as opposed to mens rea)

3.  Unresolved Question:  Sentencing Facts

· to what extent do sentencing factors fall under Winship (see Fatico – 1136)
· recidivism

· traditionally decided by judge, no Winship overtones; preponderance burden & decision by judge

· cooperation

· suppose that at sentencing there is disagreement about whether ∆ really cooperated

· lower courts: preponderance

· serious danger to the community

· element of crime; BRD; question to jury

· visible use of gun

· SC: can trigger a mandatory minimum (floor)

· this fact can be established by a preponderance and decided by a judge

· aggravating factors play huge role in DP cases

· quite clear (from SC cases) that these must be decided by jury at BRD standard;

· new question: should standard be higher that BRD in DP cases?

C.  Burden of Persuasion in Civil Cases

· main difference: burden of proof lower; thus, whomever bears the burden of persuasion should not have to produce as much evidence (assuming that they also bear a burden of production)

· starting assumption: plaintiff (i.e. the person wanting to change the status quo) must prove her case by a preponderance of the evidence

· open issues: trial administration

· what does judge say to jury about allocations of burden of production and persuasion

· disturbing tendency for judge to show off knowledge and try to explain difference between burdens of proof and production

· juries tend to find this kind of discussion hopelessly confusing

· consequence of failure to satisfy production burden is DV; thus, no reason at all to instruct jurors re. production burden

· even if production burden switches persuasion burden, all jury needs to know is where persuasion burden lies

· if trial is before judge (no jury) and judge doesn’t clearly articulate where in spectrum he thinks the fact falls based on evidence (i.e. AB, BC, or CD), attorney doesn’t know whether to make production or persuasion argument

· judgment of failure to satisfy persuasion or production (either AB or CD) is judgment of law, thus reviewed de novo on appeal

· factual determination, however, is subject to much more deferential review
D.  Presumptions
1.  Presumptions in Civil Cases
· basic problem: 

· having established an evidentiary model, cases arise where we don’t like the outcomes

· this is especially true where a particular fact is difficult to discover

· there are two ways to alter outcomes

· 1. change the model: switch production and/or persuasion burden

· 2. presumptions

· basic fact (BF): fact that has to be proved in accordance with ordinary model

· presumed fact (PF): fact linked to the basic fact, whereby the presumed fact is taken to be proven if the basic fact is proven

· types of presumption

· irrebutable presumptions (IP): not really presumptions at all; the basic fact proves the presumed fact which cannot be disproven by any other evidence no matter how strong

· rebutable presumption (RP): if BF is proven, PF must be found to exist unless sufficient evidence is introduced

· true presumption

· BF shifts production burden (but doesn’t necessarily affect persuasion)

· can never have RP in a criminal case b/c this would require DV if BF were proven and ∆ introduced no evidence on the point

· permissible presumption (PP): if BF is proven, jury may, but need not, take PF to have been proven as well

· BF satisfies burden of production, but does not shift it

· level of evidence required to rebut a true presumption

· Thayer presumption: almost any amount of evidence

· also known as a bursting bubble presumption

· enough evidence which if believed (that is, the evidence need not actually be believed) by jury would lead jury to say that persuasion burden has not been satisfied

· if the bubble is burst, the presumption cannot be weighed against conflicting evidence

· thus, evidence which no one actually believes (but which, nonetheless, might conceivably to believed by someone) can eliminate such a presumption

· people thought that true presumption was better for π than permissible inference; but the Thayer rule (which is the majority rule) destroys all benefit of a true presumption and makes it in fact even weaker than a permissible inference

· response has been to argue that even if presumption bursts, there must be at least a permissible inference remaining

· example: “proof the operator of motor vehicle was husband, wife, father, mother, son or daughter of owner, shall raise presumption that such motor vehicle was being operated as family car” (see O’Dea v. Amodeo, Conn 1934 – 1183)

· ∆ must introduce evidence that the car was a family car

· presumptions satisfy the burden that π would otherwise bear
· this is very helpful in cases where π is unlikely to be bale to uncover evidence of the fact in question (e.g. whether a car is a family car)
· Texas Dep’t Cmty. Affairs v. Burdine (1981 – 1189)

· McDonnell Douglas presumption:

· if π proves
· (a) she was member of protected group;

· (b) she applied for job and was qualified;

· (c) she was not hired (or was fired); and,

· (d) position remained open after π was rejected
· then a prima facie case has been established

· 5th Circuit: if Congress intended there to be a presumption it must have intended that presumption to be a Morgan presumption – Thayer presumption is far too weak in such an important area

· SC: actually we meant for McDonnell Douglas presumption to be a Thayer presumption

· purpose was to break down wall of silence / draw out evidence by forcing ∆ to offer some rationale which π can then challenge
· even if trial judge doesn’t believe counter-story, ∆ gets back to AB

· even after presumption drops out, however, π still has intrinsic probative value of BFs necessary to established prima facie case in first place

· this is enough to keep π in BC;

· question will then be whether finder of fact 

· problem: too many judges (in bench cases) don’t give generous intrinsic probative value to BFs; thus, cases are dismissed without any consideration of truth of ∆’s rationale

· in short, lower courts see the McDonnell Douglas presumption as a policy presumption rather than an empirical presumption

· is SC really instructing lower courts that when presumption drops out there is still a permissible inference left over, or is it only the “intrinsic probative value” of the BFs (which may not be enough to get to BC – i.e. to avoid judgment as a matter of law)

· Thayer plus (modified Thayer): something more than “any evidence” is required

· substantial evidence, credible evidence

· no analytic clarity regarding this increased quantum of evidence

· judges might be reluctant to use this b/c rather have the jury make credibility determinations

· Morgan presumption: in order to take idea of presumptions seriously, must shift the burden of persuasion as well

· in order to negate the presumed fact, target party must introduce enough evidence to satisfy burden (be it production, persuasion, etc.)

· switching persuasion burden increases production burden necessary to 

· rebutting such a presumption is very difficult; must introduce enough evidence that reasonable jury could find that it is more likely than not that presumed fact does not exist

· Hinds v. John Hancock Mutual Life Insurance Co., Me 1959 – 1162

· Maine law

· if life insurance policy provides for double indemnity the case of accidental death, π has burden of production and persuasion re. accidental death

· if policy is that there is no payout in case of suicide, however, then ∆ bears burden of persuasion and production

· thus, where burden falls depends largely on drafting of the policy

· Maine, however, has a Morgan presumption against suicide (non-accidental death)

· thus, ∆ must prove that the policy holder committed suicide

· enormously powerful contrary evidence (such that reasonable jury must believe that evidence proves that presumed fact is more likely than not untrue) may still destroy presumption and force DV for target party (doesn’t

· Morgan plus: presumption is a guaranteed trip to the jury (i.e. it cannot be rebutted)

· permissible inference 

· leaves production burden and persuasion burden where they were; gets π to BC

· judge ought to instruct: persuasion rests with π to show that car was family car; you may if you wish, find, based on fact that car was driven by family member...; in coming to this determination you should consider all conflicting evidence; however, if you feel that it is more likely than not that car was a family car, then you must find for π
· this is shorthand method of proof, which ought to survive contrary evidence

· it seems that this presumption is based on an empirical observation that it is more often than not the case that if the basic fact is true, the presumed fact is also true;

· since this is an element of common sense and experience, it will continue to weigh against any conflicting evidence

· case might be different if inference went against common sense and experience

2.  Presumptions in Criminal Cases

· true presumptions are not allowed in criminal cases because it would force ∆ to introduce evidence in order to prevail (in violation of the 5th Amendment)

· thus, all that is possible in criminal law is permissible inference

· criminal presumptions are artificial fulfillment of the government’s production burden

· moreover, presumption must have real probative value; that is, it must be an empirical presumption rather than a policy presumption

· a policy presumption would violate the 6th Amendment: trial would not be by evidence, but by smoke and mirrors

· mandatory presumptions are unconstitutional in they relieve the prosecution of its burden to prove an element of the crime (Francis v. Franklin, 1985 – 1211)

· facts

· prison escapee attempts to enter home to steal car; 

· the victim slammed her door

· ∆’s gun went off twice: the first shot hit and killed homeowner, while the second hit the ceiling

· instructions

· “a person of sound mind and discretion  is presumed to intend the natural and probable consequences of his acts, but the presumption may be rebutted”

· “a person will not be presumed to act with criminal intention but the trier of facts … may find criminal intention upon a consideration of the words, conduct, demeanor, motive and all other circumstances connected with the act…”

· held: potential for jury confusion is sufficient to strike down conviction

· danger of jury confusion (the language of the instruction is crucial)

· 20% of all marijuana in the United States is imported

· Leary (SC): presumption that marijuana was imported is unconstitutional

· not enough support for PF; artificially satisfies production burden and artificially allows jury to find that persuasion burden is satisfied 

· 75% of cocaine is imported

· w/o presumption, possession is clear and convincing evidence that cocaine was imported, but not evidence beyond a reasonable doubt

· this is the difficult case

· inherent link between persuasion and production burden:

· can 75% chance of fact satisfy production burden in a case requiring 95% persuasion

· judges intuition is to let jury decide 

· go back to US v. Taylor (2d. Cir.) – struggles with inherent link btw. persuasion and production; rejects Hand rule that B and C do not move based on persuasion burden

· Rose v. Clark (1986 – 1231)

· ∆ claims he lacked mental capacity to formulate intent because he was insane

· held: instruction that “all homicides are presumed to be malicious in the absence of evidence which would rebut the implied presumption” was harmless error

· if you can say beyond a reasonable doubt that no reasonable jury could have harbored a reasonable doubt, erroneous instruction does not have to be reason to overturn case

· justification: erroneous instruction came in context of case in which overwhelming evidence of guilt was presented; jury didn’t need the additional weight of presumption 

· this, however, does not square very well with constitutional value of trial by jury: by not giving this jury the correct charge, you didn’t allow this jury (rather than a reasonable jury) to reach its own verdict

· comes close to directing verdict against ∆: 

· eliminates one function of jury

· want to allow jury to be unreasonable in acquitting (in view of judge)

· presumption of common possession: 

· rule (not always followed): we tend to review true presumptions on their face, whereas we tend to review permissible inferences as applied

· anything possessed by anyone in car (whether in front seat, back seat, glove compartment, or trunk) is possessed by everyone (i.e. everyone had equally dominion and control)

· also used to prove that everyone in an apartment where drugs are found is in possession of the drugs

· this presumption is constitutional if it is really a permissive inference (i.e. the jury can, but need not, find that the items in question were in common possession) (County Court of Ulster County v. Allen, 1979 – 1196)

· there must be rational connection (based on circumstantial evidence) to support the permissive inference
· possible circumstantial evidence: unlikely that the person in physical possession of the object was its sole custodian (e.g. girl in car with three adult men has a gun in her purse); the object was in plain view

· problems with this argument

· weight of presumption probably overlaps with weight of positive evidence (indeed, the permissible inference is supposed to take into the weight of the positive evidence)

· informing jury of the link may tend to over-value the link

· if jury can, but does not have to, make a particular finding, why say anything?

· on the other hand, if you don’t say anything, the jury may wonder whether there is enough evidence to sustain finding of guilt

· if link between basic fact and presumed fact is in reality so close why would jury not see it

· moreover, if the link isn’t so close, isn’t this the kind of artificial proof that ought not be allowed

II.  Hearsay
A.  Definition

· background

· vocabulary:

· proponent: person on whose behalf evidence is submitted

· declarant: person whose statement is really in question; person who actually saw the event

· witness: person testifying; person who heard the declarant

· statement: purported description of reality that witness overhears; communicative bridge between declarant and witness (usually verbal, but could be written or acted out, etc.)

· purpose: why is statement being entered into evidence; what is the inference that the proponent wishes the finder of fact to draw from the statement

· 19th century psychological model: when an observer of some set of events recollects those events, breakdowns might occur in any of the following places:

· the witness’s mental image

· perception

· memory

· language used to convey that mental image

· misstatement / ambiguity / inaccurate transmission

· veracity

· evidence law rests on this model: testimonial evidence is generally inadmissible unless each of the potential breakdowns can be tested in court

· McCormick, Treatise on Evidence: “hearsay evidence is testimony in court, or written evidence, of a statement made out of court, the statement being offered as an assertion to show the truth of matters asserted therein, and thus resting for its value on the credibility of the out-of-court asserter;”

·  “testimony in court, or written evidence, of a statement being made out of court”

· reducing an otherwise inadmissible statement to writing does not make it admissible (Dowdney, 467 – note 1)

· it does not matter if maker of out-of-court statement is in the courtroom (Sartin, note 2)

· even if the hearsay is not actually repeated, witness cannot testify as to her evaluation of hearsay (Schaffer, note 6)

· indirect hearsay: testimony from which a hearsay statement cannot but be implied is inadmissible (Crystal Mountain, note 6)

·  “offered … to show the truth of matters asserted therein”
· insurance adjustor should not have been allowed to testify that during his investigation of an accident between a car and a tractor (car rear-ended the slow moving tractor at dusk) π’s son told him red lens on rear tractor light was out (Leake, ND 1970 – 475)

· NOTE: court held this harmless error – suggests how unwilling courts can be to exclude probative evidence

· statements of pro se counsel during trial (but not on stand) are inadmissible as evidence (Fine, note 3)

· police officers testimony that headquarters told him that NCIC reported that the car driven by ∆ was stolen is inadmissible as evidence that car was stolen (In re  D.C., note 4)

· police officers testimony that he was responding to report from dispatchers who had received calls reporting screaming and honking of car horn not admissible of evidence that screaming and honking took place (Eady, note 5)

· United States v. Reyes (2d Cir 1994 – 494) – cocaine smuggling case

· testimony of customs officer offered to corroborate testimony of one of the smugglers who had turned state’s evidence (Fernando)

· episode 1: officer testified that meeting with Fernando caused her to believe that ∆ was involved in criminal activity

· doesn’t matter that officer didn’t repeat Fernando’s words as long as testimony clearly conveyed the substance of the statement
· where jury is unlikely to heed such a limiting instruction (e.g. this is to be considered as evidence only of officer’s state of mind, not as evidence that ∆ was involved), giving such instruction does not save otherwise inadmissible evidence

· episode 2: officer testified that Fernando informed her that the phone numbers on a matchbook cover, on which ∆’s address was also written, were numbers of contacts in Colombia

· three categories of admissible non-hearsay statements

· 1. verbal impact statements: statements offered not to prove the truth of the statement’s contents but the fact that the statement was made are not hearsay (independent legal consequence)
· examples

· π’s testimony regarding doctor’s statements admissible in so far as they are evidence of:

· π’s belief that she must avoid strain (Hopf, note 1)

· π’s fear that injury would require surgery (Brown, note 1)

· π’s “cancerphobia” (Ferrara, note 1)

· where insurance company refused to pay life insurance policy on basis that decedent had fraudulently failed to disclose diabetes, decedent’s business partner allowed to testify that life insurance agent told decedent that he would not have to report diabetes (Wolfson, note 2)

· where question was whether father had reasonable basis for belief that daughter was not actually his, ∆ should have been allowed to offer evidence of neighborhood rumors of an affair between mother and another man (Kingdon v Stewart, note 3)

· videotapes of earlier interviews with key witnesses should have been admitted as evidence of coaching (suggesting that the testimony was false) (Ebens, note 4)

· NOTE: the impact that the statement had on the listener must be relevant to issues of the case

· where π claimed that his physical injuries were made worse by hysteria reaction caused in part by physician’s statements, π’s testimony as to what examining physician told him regarding his injuries would only have been admissible if ∆ was liable for doctor’s statements (Reeves, 480)

· warnings – importance of statement is its impact upon the hearer

· manager’s wife should have been allowed to testify that manager warned customer about spilled ketchup (on which customer slipped) (Safeway Stores v Combs, 486 note 1);

· π who was hit by car should be allowed to testify that another driver motioned for her to cross (goes to degree of π’s contributory negligence) (Auseth v Farmers Mutual, 486 note 1);

· ∆ should be allowed to introduce evidence that label of bottle containing drugs alleged to have caused π’s infant to go deaf stated “not for pediatric use” (Koury v Follo, 487 note 4)
· 2. legal impact statements: words themselves have legal consequences (e.g. in contract law, saying “I accept”)

· mortgage on tenants crop foreclosed by bank; lease included share of crop for owner; bank took part of crop that owner alleged tenant had told him was his share; owner allowed to testify as to tenants statement (Hanson v. Johnson, 486 note 3)

· in liable suit, videotape of ∆ making defamatory statements is admissible, but tape of reporter stating, “∆ has no doubt in her mind that π is abusing animals,” is inadmissible hearsay (Hickey v Settlemier, OR 1993 – 484)

· independent legal consequence: ∆’s statements are offered to prove that they were made (not that they were true)

· reporter’s comments, however, were offered to show that ∆ made a comment; in order to justify this belief, one would have to believe that the reporter’s comments were true

· wills – I really didn’t understand what he said about these

· 3. state of mind statements

· NOTE: under the testimonial evidence model, these statements are more dangerous than categories 1 and 2

· ambiguity and veracity are both possible defects that are not tested when these statements are admitted as non-hearsay

· emerging balancing test: nonassertive state of mind statements are admissible if state of mind is in issue and the prejudice to the adverse party does not substantially outweigh the probative value of the statement

· nonassertive statements: statements whose importance is not the truth of declarant’s statement (e.g. “this is a gambling den”) but rather the inference drawn from the statement about the declarant’s state of mind (e.g. “give me 5 on the Knicks” – inference: declarant thinks he is speaking with a bookie)
·  relevance: state of mind is in issue
· does the state of mind (or background) contribute to proof of proponents case?

· if so, how important is jury’s understanding of issues?

· can necessary information be adequately communicated by less prejudicial evidence or by instructions?

· has the adverse party opened the door to such evidence as means of avoiding prejudice to the proponent?

· prejudice
· does the statement address an important disputed issue?

· is the same fact shown by other uncontested evidence?

· is statement likely to be credited by jury?

· will declarant testify? to the same effect as the out of court statement?

· can limiting instruction protect against prejudice?
· Kinder v. Commonwealth (Kentucky Ct App 1957 – 510): officer’s testimony that boy pointed out where stolen merchandise was buried (and were subsequently found) admissible to prove that the boy knew where the stolen goods were (prosecutor wants jury to infer that men he was with must have buried them there)
· Headley v. Tilghman (2d Cir 1995 – 505): admissible – officer’s testimony that caller to apartment in which drug raid was being conducted said, “Are you up?  Can I come by?  Are you ready?” which the officer, based on experience with Jamaican drug dealers, claimed indicated that the caller was seeking to purchase cocaine
· NOTE (BN): obviously the value of this statement rests on the declarant’s belief that he was speaking a drug dealer; moreover, ambiguity seems incredibly important here since the statement is so vague that it requires expert witness (the officer) to explain to the jury that this statement was an attempt to purchase drugs
· phone call asking if ∆ “had any stuff” is admissible (US v. Long)
· phone calls seeking to place bets admissible (US v. Zenni)
· inquiry by accomplice re. where gun and ammo could be obtained is admissible (State v. Carter)
· wife’s request that husband help her admissible through third party when husband and another man both accused each other of her murder (court: wouldn’t have asked for husband’s help if he had shot her)
· actions, rather than assertions, are generally admissible (actions are similar to non-assertive statements)
· but … a statement inadmissible hearsay if it is “offered to show any proposition that the [declarant] could have expected the audience to understand from the [statement]”
· thus, if the implication to be drawn from the statement is that the declarant believed X to be true, the statement is hearsay
· inadmissible

· state of mind not at issue: statements made by victim to his mother, sister, and police officers to the effect that his wife (∆) had previously threatened him and that he was tired of arguing with her (Banks v. State, Md App 1992 – 489)

· overly prejudicial: victim’s statement (“my husband said he’d kill me if I left him”) held too prejudicial even though it contradicted ∆’s argument that his wife had voluntarily accompanied him to a park where she had accidentally died (People v. Green, Cal 1980 – 492, note 2)

B.  Prior Statements of Witnesses

1.  Prior Inconsistent Statements
· prior inconsistent statements may always be used to impeach a witness
· the statement also may be admissible for its truth depending on jurisdiction and (sometimes) level of formality
· the ability to make substantive use of prior statements allows the proponent to fulfill her burden of production

· three possible prior statement rules

· those identical to federal rules (only prior statements made (a) under oath, (b) in a proceeding, and (c) subject to perjury are admissible as substantive evidence – grand jury or equivalent)

· substantive use of all prior statements (California)

· see Rowe v. Farmers Ins. Co. (Missouri 1985 – 522)

· selective substantive use with different criteria than federal rules (eg. signed, written statements; only where cross-examination was possible – pretrial hearing; limited to impeachment in criminal cases)

· level of formality of statement

· casual conversation

· unwritten

· written

· informal statements to authorities

· unwritten

· written

· sworn statements (in private context – affidavit)

· sworn statements to authorities

· formal conditions (at formal proceeding – summoned and asked questions under oath) (eg. grand jury, legislative investigation)

· subject to cross examination, but no actual cross examination 

· deposition: rarely cross-examine deponent 

· preliminary hearing: again, witness is rarely cross-examined

· witness is actual cross-examined re. prior statement

· NOTE: if statement cannot be used as substantive evidence, a proper saving instruction is required
· lapsed memory
· evidence of a prior statement is admissible as a prior inconsistent statement if witness claims memory lapse (California v. Green, US 1970 – 530)
· witness need not vouch for accuracy of prior written statement; the trial court, however, must consider factors indicating the trustworthiness of the statement (US v. Porter, 6th Cir 1993, 539 – note 3)
· examples of factors to be considered:

· does witness admit making statement

· how soon after events statement was made
· did witness sign each page of the statement

· did witness make changes to the written statement before signing
· was the statement made under penalty of perjury

· is the statement detailed and internally consistent

· was the statement made at a time when witness feared reprisal for making it
2.  Prior Consistent Statements

· prior consistent statements are generally inadmissible 
· exceptions

· (1) rebut fabrication theory
· only admissible if made before the fabrication was alleged to have taken place (Tome v. United States, 1995 – 540)
· (2) rebut attacks on credibility made by introducing a prior inconsistent statement 

· US v. Quinto (2d Cir 1979 – 550, note 3): 

· ∆ attempted to impeach witness by introducing notes taken during interview that did not mention request or refusal to do controlled delivery
· prosecution countered with written report by agent (made sometime after interview) that did include these details)

· Beach Aircraft Corp v. Rainey (1988 – 552, note 4)

· ∆ introduced portions of letter written by π that suggested pilot error as cause of crash in order to rebut π’s testimony that equipment malfunction was cause

· held: π should have been allowed to introduce the rest of the letter and testify that thrust of letter was that possibility of pilot error was slim and malfunction was most likely cause of crash
· (3) prior identifications are admissible (United States v. Owens, 1988 – 554)
C.  Prior Reported Testimony

· (1) admissible only when witness is unavailable
· substitutes early cross-examination (or possibility thereof) for cross-examination at trial

· unavailability: death; refusal to testify; absence; lapsed memory (although witness is available if trying to get evidence in as prior inconsistent statement)

· absence: proponent must make a good faith reasonable effort to locate and produce witness

· possibility of refusal to testify is not the same as actual refusal

· Ohio v. Roberts (1980 – 737): where parents and sisters had demonstrated interest in witness’s whereabouts but no idea where she was, reasonableness does not require prosecutor to engage in efforts that were highly improbable to secure witness’s attendance at trial

· Shephard (WVa 1994 – 745, note 2): insufficient effort to produce witness

· State knew that witness stayed with relative in Ohio several nights per month; left messages there that were unreturned, but never sought out relative;

· subpoenas issued for three previous trial dates, but didn’t even seek subpoena for eventual trial date

· Kirk v. Raymark Indus. (3d Cir 1995 – 746, note 2): fact that witness is beyond proponent’s ability to subpoena is irrelevant if proponent doesn’t attempt to contact witness to request attendance (and offer usual expert fee)
·  (2) prior reported testimony can be offered by any party to a subsequent case involving the same issues previously testified to
· that is, it does not have to be offered between the same parties, or their privies

· Gaines v. Thomas (S Carolina 1962 – 723): testimony from trial between drivers of vehicles involved in collision can be used when relevant to determining liability in later trial between one of the drivers and a bystander injured in the collision

· (3) prior reported testimony is admissible against any party that previously cross-examined the witness (assuming that the motive to cross-examine was similar) and against any predecessor in interest to the party which cross-examined witness in the previous action

· predecessor in interest: someone with similar interest and motive
· McCormick: “if it appears that in the former suit a party having like motive to cross-examine about the same matters as the present party would have, was accorded an adequate opportunity for such examination, the testimony may be received against the present party”
· interest and motive need not be identical, but it is important to identify them

· considerations: 

· cases involve the same “nucleus of operative facts”

· if the adverse party did not previously the adverse party has the same basic interest as the party which previously cross-examined the witness

· Lloyd v. American Export Lines, Inc. (3d Cir 1978 – 725): 
· case: π claimed that A had a history of violence that his employer should have known about, thus making his employer vicariously liable for injuries sustained by π when attacked by A 

· prior testimony: A testified at Coast Guard hearing to determine whether his merchant marine certificate would be revoked
· held: testimony is admissible against π in civil tort action because Coast Guard officer had the same basic interest as π (i.e. determining culpability)
· Azalea Fleet, Inc. v. Dreyfus Supply & Machine Co. (8th Cir 1986 – 731, note 1): adverse party and cross-examining party both had an interest in establishing that X’s negligence was the sole cause of damage by two breakaway barges (question was whether barge owners or owners of boats towing barges were liable)
· Fleury v. Edwards (NY 1964 – 732, note 2): testimony from State Motor Vehicle Dep’t hearing to determine whether license / registration of driver involved in collision should be revoked is admissible in subsequent personal injury action

· State v. Ayers (Me 1983 – 733, note 3): in retrial of criminal ∆ different theory of the case does not affect motive and interest for the purpose of introducing testimony that ∆ had an opportunity to cross-examine in the previous case

· Hannah v. Overland, Mo. (8th Cir 1986 – 734, note 3): depositions taken in murder prosecution inadmissible in §1983 action because prosecutor did not have motive to develop testimony because prosecution thought it had sufficient evidence to prove ∆’s guilt despite depositions and thus is not predecessor in interest to adverse party
· Lohrmann v. Pittsburgh Corning Co. (4th Cir 1986 – 734, note 3): testimony from raw asbestos exposure case inadmissible in processed asbestos exposure case due to important distinction between raw and processed asbestos which ∆ had no reason to develop in the previous case

· use of prior testimony from earlier stages of the same proceeding

· opportunity to cross-examine

· deposition inadmissible where neither ∆s nor their counsel had attended a deposition taken in civil proceeding because they did not know that deponent had agreed to testify against them in criminal matter (United States v. Feldman, 7th Cir 1985 – 735, note 4)
· deposition of two witnesses in prison in Japan admissible where ∆ and counsel left after four days of deposition because of restrictive conditions imposed by Japanese government (US v. King 9th Cir 1976 – 735, note 4)
· ∆ “intentionally and knowingly gave up the right to be present and to object to future use of testimony”

· this was a “calculated act, undertaken with knowledge of the potential consequences”
· US v. Zurosky (1st Cir 1979 – 745, note 1): tactical decision not to cross-examine at preliminary hearing (where Judge warned that testimony might be admissible at trial if witness decided not to testify) does not mean that ∆ didn’t have opportunity to cross-examine

· four possible approaches to testimony from earlier stage of the same trial
· Colo: ∆ attorney never has similar motive at a preliminary hearing as at trial because finding of probable cause is much lower evidentiary standard

· NM, Utah: testimony from preliminary hearing is per se admissible 

· balancing test: did ∆ actually cross-examine the witness with similar motive to develop testimony as at trial; that is, did ∆ vigorously cross-examination all elements of witness’s testimony (perception, memory, etc.) (Rodriguez, Wyo 1985 – 743, note 1)
· substantially similar intensity of interest
· the prosecution may also be less motivated to thoroughly cross-examine a witness before the grand jury and at the preliminary hearing (US v. DiNapoli, 2d Cir 1993 – 747)
· the goal of those hearing is to establish whether an indictment is warranted rather than proving a specific account of events (i.e. the prosecutor may not be ‘opposed’ to ∆ at earlier stages)

· the low burden of proof will lessen motivation for thorough cross-examination

· NOTE: “intensity” is a new gloss that is not accepted everywhere – it may impact a number of the cases noted above

D.  Admissions

· theory of admissions (or lack there of)

· sources of the admissions exception

· functional: very strong desire to find exception that allows use of confessions in criminal cases (no other way to get them into evidence given 5th A privilege against self-incrimination)

· historical: flows out of notion of litigation as game theory – two parties fighting each other; each must carry their own mistakes with them once they have been made

· self-cross examination rationale

· to the extent that the party is available and able to take the stand, the fact that the party can get on the stand and effectively cross-examine herself far better than she could ever cross another witness who says the same thing

· problems in criminal context

· (1) conflicts with ∆’s 5th Amendment rights – although maybe we don’t think this is such a big deal, because ∆ is at least capable of taking the stand to explain her side of the story (i.e. that the admission was coerced, or taken out of context, etc.) 

· (2) vicarious admissions (e.g. coconspirator): ∆ can’t say anything helpful to explain the statement because she doesn’t know how/when/why/etc. it was made

· an admission is admissible against the party that made the admission

· must be contrary to parties trial position at the time the admission is offered (i.e. must be offered to hurt the party – no self-serving admissions)

· it does not matter whether the admission was self-serving at the time it was made

· an admission is admissible against privies

· what constitutes an admission?

· an admissions may be indirect (e.g. non-verbal responses, failure to respond)

· Bill v. Farm Bureau Life Insurance Co. (Iowa 1963 – 563): shaking his head in universal indication of negative is not overly speculative; statement is admissible as a admission

· ∆ attempted to offer testimony by the doctor who arrived to examine the deceased to the effect that he had ask π whether he had any doubt that his son had committed suicide

· doctor would have further testified that π shook his head

· admission may be a component fact of probative value if it bears on the issue incidentally or circumstantially (Scherffius v. Orr – 566, note 2)
· shaking head back and forth after wife claimed ∆ got tracks on his arm from shooting up not admissible (although wife’s statement admissible as excited utterance) (Carlson)

· failure to respond to mailed invoices is evidence that invoices were not contested (Megarry Brothers)

· letter mailed to ∆ re. alleged oral guarantee admitted as evidence of guarantee even though ∆ claimed not to have received the letter (Graybar Elec. v. Sawyer)

· assenting to truth of statement made by third party is same as making such statement

· beneficiaries who attach physician’s statement in furnishing proof of death to life insurance company

· distribution to business associates of newspaper articles inflating ∆’s financial situation

· the possessor of a written document may be found to have adopted its contents so long as the surrounding circumstances tie the possessor and the document together in a meaningful way (Paulino)

· mail order receipt with misspelled version of ∆’s name indicating that it was a receipt for rent admitted as evidence that ∆ paid rent on apartment while it was being used as drug distribution center

· previous arguments of attorney
· United States v. McKeon (2d Cir 1984 – 572): previous arguments of attorney are admissible where court is satisfied by a preponderance of the evidence that the previous assertion involves a statement of fact such as to be equivalent of testimonial statement by ∆ (must be clear directly or inferentially that assertion had been affirmed by ∆) and inference drawn by prosecution from inconsistencies must be fair and an innocent explanation must not be as likely or more likely

· speculations of counsel, advocacy as to credibility of witnesses, arguments as to weaknesses in prosecution’s case, and invitations to jury to draw inferences from the evidence should not be admitted

· personal knowledge of underlying facts is not required for admissibility of admission if the declarant manifests her adoption of or belief in the truth of the admission and if the admission is not overly prejudicial to the adverse party
· where three year old boy was found in the cage of a wolf being kept by his neighbor, Kenneth Poos, Director of Education for ∆, by Poos’s son, the following three statements should have been admitted into evidence (Mahlandt v. Wild Canid Survival & Research Center, Inc., 8th Cir. 1978 – 582)

· (1) note Poos left for President of WCSRC stating that the wolf (Sophie) bit a child in his backyard

· (2) Poos statement to the President that “Sophie had bit a child that day”

· (3) minutes from a meeting of ∆’s directors indicating that they had discussed the legal aspects of the incident of Sophie biting the child
· apologizing for dog biting π is admissible as an admission even though ∆ did not witness the bite (Berkowitz v. Simone, 567, note 2)
· agency admissions

· point at which statement is tested

· usual: time statement was made

· alt.: time statement is offered

· two basic tests

· ∆-protective: only those employees authorized by the corporation to speak

· π-protective: employee can make binding vicarious admission as to anything within the scope of the employee’s agency (employment)

· Poos’s statements are admissible against his employer, but minutes of corporate meeting are not (see Mahlandt)

· coconspirator exception

· Rule 801(d)(2)(E): “A statement is not hearsay if … [t]he statement is offered against a party and is … a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.”

· Bourjaily v. United States (1987 – 590)

· (1) court must determine by a preponderance of the evidence that a conspiracy existed between the declarant and the target party and that admission was made in furtherance thereof

· (2) in so doing, the court may weigh the hearsay statement itself

· NOTE: number of states (most of those requiring that statement be made during “in furtherance” phase) still have anti-bootstrapping rule

· (3) court must, however, examine the reliability and credibility of such statements

· in each case, the court must weigh their evidentiary worth in light of the particular circumstances of the case

· even if admitted, the target party can question the reliability of the statement before the jury

E.  Declarations Against Interest

· theory: human nature is such that people do not usually make statements that are harmful to themselves unless they have thought about it and decided to speak precisely about it (i.e. ambiguity and veracity are not problematic)

· not likely to lie or be imprecise; also likely to believe what you’re saying

· BN: in complex world where verbal conventions push us to take blame even where we don’t think we’re at fault are declarations against interest really reliable?

· a declaration against interest is admissible against anyone if:

· (a) the declarant is unavailable to testify

· (b) it was based upon declarant’s personal knowledge; 

· (c) the interest that it went against was so apparent as to have presumably been in declarant’s mind when made; and,

· statement made against interest in prevailing in civil torts claim held admissible as a declaration against interest even though declarant had just been severely injured in an accident (and later died) (Carpenter v. Davis, Missouri 1968 – 608) 

· (d) at the time it was made, it was against the interest of the declarant to make the statement; 

· declarations against pecuniary interest 

· Cole v. Cole (Ga Ct App 1992 – 605)

· Cole died intestate (without a will)

· in support of her claim that she paid for the house she and Cole lived in (and thus decedent had no interest that could be passed to his children), his wife testifies that Cole told her he couldn’t contribute towards purchase of property until he was no longer obliged to pay child support to children of his first marriage

· held: statement in disparagement of declarant’s title, negates possibility that his half of house was gift from wife, and is therefore against pecuniary interest

· Barrera v. Gonzalez: statement regarding debt owed by declarant may be self-serving if declarant is attempting to prove ownership of the item
· NOTE: need to be careful to determine whether this was intent at the time the statement was made

· NOTE: be careful about the conditions under which the statement was made; possibility of a civil suit may have been the last thing on the person’s mind
· Gicnher v. Antonio Troiano Tile & Marble Co. (note 3): “A statement is against pecuniary interest and proprietary interest when it threatens the loss of employment, or reduces chances for future employment, or entails possible civil liability….”
· declarations against penal interest

· an admission against penal interest will  be received where material and where the person making the admission is unavailable (People v. Brown, NY 1970 – 616)

· statement: declarant told ∆’s attorney that he had picked up gun held by man ∆ claimed to have killed in self-defense and subsequently used the gun in a robbery

· at trial, declarant refused to testify on 5th A grounds 

· exculpatory declarations against penal interest (i.e. someone else admits committed the crime) are admissible only if there are internal indications of trustworthiness (i.e. “corroborating circumstances clearly indicate the trustworthiness of the statement”) (People v. Edwards, Mich 1976 – 620, note 2)

· BN: this seems unfair in light of the fact that admissions are admissible with no such finding

· collateral statements: a statement which is merely collateral to a self-inculpatory statement, even if neutral (as opposed to self-serving), is no more trustworthy than general hearsay statements and should be excluded facts (Williamson v. United States, 1994 – 622)

· statement 1: I bought cocaine from a Cuban man and am supposed to deliver it to ∆

· based on this, police wanted to set up a controlled delivery

· statement 2: S1 was a lie, I was transporting it for (rather than to) ∆, he was in the car ahead of me, he knows I got busted

· declarant refuses to testify at trial despite grant of being given immunity and being held contempt

· Scalia (concurring): inquiry must always be whether the particular remark (not the extended narrative) meets the requirements of the exception

· problems with penal interest exception

· mushes admissions and statements against interest

· prosecution fear: people will make up phony confessions to help out friends (exculpatory use), but refuse to testify (so that the confession cannot be used against them)

· defense fear: statement that was formerly only an admission (admissible against party) would be admissible as against everyone involved (even if they are not found to be co-conspirators)

· new frontiers: it is possible that this exception could expand to cover things like social interest, but no court has gone in that direction so far
F.  Spontaneous, Contemporaneous, and Excited Utterances

· (1) excited utterance: a statement made reflexively in immediate response to the events that induced it is admissible

· the first res gestae exception (i.e. an exception premised on the closeness in time between the event and the statement)

· questions: how do you define when an event is sufficiently exciting to be reflex inducing?

· time interval between event and statement

· State v. Henderson (La 1978): “trial court must determine whether the interval between the event and the statement was long enough o permit a subsidence of emotional upset and a restoration of reflective thought process”

· factors indicating that thought was reflective (but determinative):

· self-serving nature of statement

· expansion of statement beyond description of the event into past facts or the future

· proof that declarant performed task requiring reflective thought in the interim

· statement made 90 minutes after declarant was fatally burned in an explosion were not admissible, but statement made seven minutes thereafter while he was still screaming in pain were admissible (Cummings v. Illinois Cent. R.R. Co.)
· statement made 80 minutes after declarant was found unconscious in apartment where he had been bound for 24-48 hours admissible, but statement made 20 minutes later after a break in questioning was not (People v. Seymour)

· statement made by child when she woke up the morning following the exciting event admissible because she had asleep for virtually the entire interim period (Newbury v. State)
· (2) present sense impression: a statement made contemporaneously with declarant’s perception of an event that purports to communicate what the declarant is witnessing is admissible (if there are other indicia of reliability)

· the second res gestae exception (i.e. an exception premised on the closeness in time between the event and the statement)

· NOTE: here the mere fact of closeness in time is thought sufficient to eliminate the need for cross-examination (but don’t have the additional reliability of being reflexive

· the first PSI case: witness, the driver of a car that π had passed just before an accident with ∆, may testify that as π passed the passenger (not available to testify) said, “God, that driver must be drunk” (Houston Oxygen)
· admissible as present sense impression: ∆’s girlfriend statement (over the phone) to her mother that π would not let her leave the apartment, that he was going to kill her (Commonwealth v. Coleman, Penn 1974 – 634)
· statement was a verbalization of declarant’s perception of ∆’s attitude and behavior (i.e. a present sense impression)

· additional indicia of reliability:

· in addition to relating her daughter’s statement, the mother testified that ∆ could be heard shouting in the background

· ∆ himself testified that he and his girlfriend had engaged in a loud argument immediately prior to the phone call

· minutes later ∆, blood-spattered and cut about the face and hands, hailed down a police car and told the officer he had hurt his girlfriend

· some jurisdictions require the judge to find additional indicia of reliability

· People v. Brown (NY 1993): tape of 911 call reporting a burglary in process and describing the burglars was admissible because police arriving at the scene shortly thereafter encountered two individuals fitting the caller’s description running through the restaurant’s broken glass door (lending credence to the claim that a burglary was in process)

· People v. Buie (NY 1995): refused to adopt unavailability requirement where 911 tape was used to bolster witness’s testimony at trial

· personal knowledge requirement

· McLaughlin v. Vinzant (1st Cir 1975): although there was no evidence as to declarant’s precise location nor of the events she had witnessed, the strength of her statement (“McLaughlin shot Sheridan”) and the fact that she was somewhere in the vicinity of the fatal event is enough to establish declarant’s firsthand knowledge of the killing

· State v. Bean (La 1976): no reasonable inference of personal knowledge could be drawn where declarant told witness when he arrived on the scene that ∆ had stabbed victim

· the fact that a statement was made is response to a question does not automatically disqualify it, but is a factor to be weighed, especially when the question propounded or the identity of the questioner may have suggested or influenced the response (People v. Edwards)

G.  Physical or Mental Condition of Declarant

1.  Physical Condition
· present physical condition
· third res gestae exception (i.e. exception premised on the closeness in time between the event and the statement)

· a statement expressing declarant’s physical condition made at the time in question is admissible, if relevant, whether made to a medical attendant or any other person

· evidence from which an inference of physical condition can be drawn from declarant’s silence is admissible to rebut statements of present physical condition (Fidelity Service Insurance Co. v. Jones, Ala 1966 – 645)

· insured was found dead in tub; life insurance policy provided for payment in case of accident but not in case death was caused or contributed to by infirmity or sickness

· ∆ introduced evidence that insured had complained of blackouts

· π’s witnesses’ negative answers to the following three questions were admissible

· did he complain of any sickness?

· had your son complained any during that time as to being sick or not feeling well?

· did you know of him complaining of any blackout at any time?

· past physical condition: admissible only if (a) made to physician (or, sometimes, other health care professionals) and (b) reasonably necessary to diagnosis and/or treatment

· when pure description of physical symptoms includes a further narrative explanation of cause it is admissible if relevant to treatment

· United States v. Tome (10th Cir 1995): statements describing child’s alleged abuse by father made to doctors for purpose of (a) determining what injuries had occurred; and, (b) giving a second opinion as to abuse, are admissible (necessary for diagnosis); statements made to a social worker, however, are inadmissible because the social worker neither diagnosed nor treated the child

· dissent: nothing indicates that the child recognized that the efficacy of her treatment rested on the truthfulness of her descriptions of what occurred

· although FRE permit introduction of statements made to a physician consulted solely for the purpose of preparing for litigation or obtaining testimony, many states still require that the statement have been made for the purpose of medical diagnosis and treatment

2.  Mental Condition:  State of Mind
· (1) nonassertive state of mind statements are non-hearsay (supra)

· (2) nonassertive statements that provide circumstantial evidence of a past event are non-hearsay (supra)

· Kinder: offering child’s description of room not to prove what room looked like, nor to prove what child believed room looked like (ie. state of mind itself), but to prove that child could not have described this room (had this state of mind) without having been in the room (inferential link)

· (3) assertive state of mind statements
· present mental condition: fourth res gestae exception (i.e. exception premised on the closeness in time between the event and the statement)

· Rule 803(3): “[a] statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification or terms of declarant’s will” is admissible

· United States v. DiMaria (2d Cir 1984 – 654): ∆ should have been allowed to introduce a statement he made to the arresting FBI agent: “I thought you guys were just investigating white collar crime; what are you guys doing here?  I only came here to get some cigarettes real cheap.”

· (4) assertive statements that provide circumstantial evidence of hypothetical future event (non-hearsay)

· in wrongful death damages action, π is trying to prove that wife was likely to support him financial

· ∆ may introduce evidence that wife stated that she hated her husband (because he cheated, etc.) in order to prove that π’s expected income from wife had she not died was very low

· (5) circumstantial evidence of actual future action (exception under Hillmon Doctrine)

· introduced as circumstantial evidence that future event actually transpired

· theory: when someone expresses intention to do something, they are more likely to do it

· Mutual Life Insurance Co. v. Hillmon (1892 – 659): ∆ should have been allowed to introduce letters from Walters to his family indicating that he was in Wichita, Kansas on March 2 or 3 and intended to leave on a journey through Kansas and Colorado with Hillmon

· from these letters, along with additional evidence indicating that the body was Walters’ tend to show that he went to Crooked Creek sometime between the 3rd and the 18th

· statement is used to (in an attempt to) prove that declarant acted in accordance with her expressed intent

· (6) circumstantial evidence of actual future action of someone other than declarant (inadmissible in most jurisdictions, although there is some movement towards allowing such statements)

· United States v. Pheaster (9th Cir 1976 – 662): state of mind statement admissible as circumstantial evidence of third party’s future action

· statement: “I’m going to pick up a pound of marijuana from Angelo at Sambo’s North”

· offered to prove that Angelo (∆) actually met declarant at Sambo’s North (thus, it was offered to prove ∆’s future action)

· (7) assertive statement that provides circumstantial evidence of the past action of a third party

· NOTE: this describes every hearsay statement

· Shepard v. United States (1933 – 669): victim’s statement to nurse (“Dr. Shepard poisoned me”) should not have been admitted

· assertive state of mind statements offered as circumstantial evidence that the act which caused the state of mind (i.e. Dr. Shepard poisoning his wife) actually occurred are inadmissible

· statement cannot be rendered admissible by claiming that it is offered only to prove victim’s state of mind (i.e. that she believed her husband poisoned her) because that is completely irrelevant

· Kinder can only be distinguished by the assertive/non-assertive dichotomy

H.  Business Entries and Public Records
· business entries

· a business entries are admissible if foundational testimony by custodian or other qualified witness establishes:

· (1) the entry was made at or near the time of the event recorded, or from information transmitted at the time of the event 

· (2) declarant had personal knowledge of matters contained therein

· (3) such entries are a regular practice of business activity (made in the regular course of business activity)

· United States v. Jacoby (11th Cir 1992 – 680): lawyer’s memorandum detailing conversation with ∆ regarding several loans which ∆ wanted to close was admissible where

·  (1) attorney (declarant) dictated the memo and his secretary transcribed it the same day as he had the conversation 

· (2) it was regular practice for declarant to dictate memos to file

· (3) it was declarant’s and his firm’s practice to maintain such memos in files

· other courts have held that it must be regular practice for the entire business

· courts have generally backed away from the further requirement that it by regular practice of the entire industry

· (4) such entries are kept in the usual course of a regularly conducted business activity (regularly kept by the business)

· entries must be made systematically or as matter of routine to record events or occurrences, to reflect transactions, or to provide internal controls

· must be made for the systematic conduct of the business as a business (e.g. payrolls, accounts receivable/payable, bills of lading, etc.), not merely in the regular course of conduct which has some relation to a business

· usual course of business does not extend to preparing cases for trial

· Palmer v. Hoffman, 1943 – 692: statement made by engineer of train involved in accident to an assistant superintendent and a representative of Mass. Public Utilities Comm’n is inadmissible

· but see…
· Lewis v Baker (2d Cir 1975 – 695, note 1): where government agency requires business to file monthly reports for accidents involving employees and where those reports are prepared by an employee who is not likely to be charged with wrongdoing in association with the accident, such reports are admissible as BRs

· not only where these provided to ICC, but also may well have been used by railroad to ascertain whether equipment was defective

· Newark Electronics v. Chicago (Ill App 1970 – 696, note 2): compilation-computation of water damage sustained in flooding is admissible even though 

· (a) company had never before made such compilation-computation (had never been flooded before) – on grounds that this is something that business can be expected to do in regular course of business; and,

· (b) it was prepared with an eye towards potential litigation – on grounds that every record is prepared to some extent with possible future disputes in mind

· foundational witness (US v. Pelullo)

· need not be the custodian

· need not even by an employee of the entity

· government agent can suffice if she is familiar with record keeping system (US v. Franco)

· foundation may even be laid by documentary evidence, affidavits, or admissions of parties (ie. circumstantial evidence)

· but “some indicia of trustworthiness” is not sufficient

· preliminary determination of trustworthiness

· inexperienced investigator in highly complex field (2 companion cases split)

· Fraley v. Rockwell: inadmissible

· Sage v. Rockwell: experience goes to weight of evidence not admissibility

· Ellis v. International Playtex (4th Cir – 710): adverse party bears burden of proving that methodology is not sufficiently trustworthy

· summaries of business entries are admissible if the underlying business records are available for inspection (see Ford Motor v. Auto Supply; US v. Kim)

· public records

· police reports based upon interviews with third parties are inadmissible (Johnson v Lutz, NY 1930 – 697)

· Yates v. Bair Transport (SDNY 1965 – note 1, 700): “if the report is offered to prove the truth of the statement contained therein, the statement must either have been made in the regular course of business of the person making it, or must have an independent ground of admissibility such as an admission, etc.”

· State v. Lungsford (NJ Super 1979, note 2, 700): “the business record exception is predicated not only on the circumstance that the record itself is kept in the usual course of the business but also on the circumstance that the recorded information is obtained by the recorder from a declarant having a ‘business’ duty to communicate it truthfully”

· Miller v. Field (6th Cir 1994 – note 1, 708): “no presumption [of reliability] arises when the preparer [of a report] relies on potentially untrustworthy hearsay evidence from another individual under no duty to provide unbiased information”

· but see…

· insurance requirement that theft be reported to police held to make report of theft admissible as proof of ownership of vehicle (People v. Meyers, NY Crim Ct 1973)

· Clark v. Cavanaugh (3d Cir 1994 – note 1, 709): “the bias of those interviewed does not render the PSP Report itself inherently untrustworthy, and such bias cannot be imputed to the investigating officers”

· US v. Davis (D RI 1993 – note 1, 709): “reports such as the report in the instant case do not merely repeat what was told to the investigators by the witnesses, but also draw inferences as to what in fact happened;” held: admissible absent specific showing of untrustworthiness

· US v. Rosa (2d Cir): admitting autopsy results (Congress did not intend to include medical examiners)

· US v. Orozco (9th Cir): records of routine, non-adversarial matters (in this case, recording license plate number of vehicles crossing the border) are admissible as BR

· US v. Sokolow (3d Cir): 803(8)(C) (law enforcement qualification) does not apply to BR when the author of records testifies because there is no confrontation clause concern

· US v. Yabokov (2d Cir): diligent search of ATF records that revealed no firearm license for ∆ admissible because it is a step removed from any element of the offense charged

· conclusions and opinions 

· conclusions and opinions are admissible so long as trial court determines that they are sufficiently trustworthy (Beech Aircraft Corp. v. Rainey, 1988 – 701)
· BN: this demonstrates what is wrong with rules; when interpreting rules, courts lose sight of the underlying analysis; i.e. whether this makes sense as evidence law

· medical records
· medical diagnosis is admissible if it rests in reasonable medical certainty (Taylor v. Anderson, TexCivApp) 

· (1) condition which is apparent and observable by all (e.g. severed limb)

· (2) condition which is well recognized and reasonably certain

· results of basic and routine tests are admissible

· presence of spermatozoa in vagina is admissible (Commonwealth v. Campbell, Pa Super 1976)

· but see Commonwealth v. DiGiacomo (Penn 1975 – 714): medical opinion contained in hospital records is inadmissible

I.  Constitutional Considerations:  The Confrontation Clause and the Hearsay Rule

· California v. Green (1970 – 530) – one bite

· evidence of a prior statement is admissible as a prior inconsistent statement if witness claims memory lapse; such statements do not offend the confrontation clause
· witness with lapsed memory is available for cross-examination

· requirement is not that cross-examination be effective, but that declarant be in court and willing to (attempt to) answer questions

· moreover, in this case, the inconsistency between the witness’s prior statements and his in-court testimony allow the cross-examiner to effectively cast doubt on his story

· Ohio v. Roberts (1980 – 737) – one bite
· evidence admitted under exceptions to the hearsay rule do not violate the Confrontation Clause if the statements bear indicia of reliability
· this can be provided in one of two ways

· (1) a firmly rooted hearsay exception is presumptively reliable

· (2) a statement is reliable if it is supported by a showing of particularize3d guarantees of trustworthiness
· declarant testified at preliminary hearing (after being called by ∆) that she had not given ∆ her parent’s check and credit card (which he was accused of forging and stealing respectively) with the understanding that she had permission to use them

· witness was subject to prior cross-examination (i.e. ∆ had one bite at cross)
· although witness was called by ∆ at preliminary hearing (thus testimony was formally on direct), questioning took a form substantially similar to cross-examination (leading questions, challenging truth of testimony, witness’s memory, accuracy of perception and ambiguity of language

· United States v. Owens (1988 – 554) – attenuated bite

· admitting a prior identification does not violated the confrontation clause even if the declarant is unable to recall having made the identification
· ∆ has every opportunity to do very effective cross-examination of witness

· in most cases, the best that cross-examination accomplishes is to create doubt about testimony

· in this case, doubt is easy to create, because the witness does not recall making the identification
· Bourjaily v. United States (1987 – 590) – no bite
· since the exception for admissions of a coconspirator is a firmly established exception to the hearsay rule, admitting co-conspirator admissions does not violate the confrontation clause even where the co-conspirator is unavailable to testify
· NOTE: this is the only no bite case - ∆ never had an opportunity to cross-examine the declarant

· Tome v. United States (1995 – 540): a prior consistent statement offered to rebut fabrication theory is only admissible if made before the fabrication was alleged to have taken place

· witness is available for cross-examination

· Williamson v. United States (1994 – 622) – inculpatory declaration against interest

· a statement which is collateral to a self-inculpatory statement, even if neutral (as opposed to self-serving), is no more trustworthy than general hearsay statements and should be excluded under both the hearsay rule and the confrontation clause
· Idaho v. Wright (1990, 778)

· under Roberts, examining pediatrician should not have been allowed to testify to declarant’s statements regarding sex abuse where declarant (∆’s three year old daughter) was unavailable to testify (she was deemed “not capable of communicating to the jury” by the trial judge)

· the pediatrician’s examination of declarant was not admitted under a firmly rooted hearsay exception, nor were there particularized guarantees of trustworthiness

· particularized guarantees of trustworthiness must be shown from the totality of the circumstances surrounding the statement (but not corroborating evidence)
· relevant factors (in assessing statements made victim’s of child abuse) include:

· spontaneity and consistency of repetition

· mental state of the declarant

· use of terminology with which a child of similar age is unexpected to be familiar

· lack of motive to fabricate

· in this case, the leading nature of the interview negates the possibility that the statements bear particularized guarantees of trustworthiness

· White v. Illinois (1992, 796): both spontaneous utterances and statements made in the course of procuring medical services are admissible, the Confrontation Clause notwithstanding, because each carries special guarantees of credibility

· declarant (4 year old victim of sexual assault) related the incident first to her babysitter, 30 minutes later to her mother, another 15 minutes later to a police officer, and finally, four hours after the assault, to a nurse and doctor; each account was essentially identical

· the prosecution put declarant on the witness stand twice, but she was unable to testify due to “emotional difficulty”; the trial court, however, neither made, nor was asked to make, a finding that declarant was unable to testify
· unavailability is not required except where evidence is admitted under the exception for prior recorded testimony

· Crawford v. Washington (2004 – supplemental reading)

· Wash SC: statement does not violate the Sixth Amendment because it was made under strong indicia of reliability (Ohio v. Roberts prong 2)

· held: police interrogation of ∆’s wife inadmissible where wife was exempt from testifying due to marital privilege
· Confrontation Clause (6th Amendment): guarantees ∆ an opportunity to cross-examination all testimonial evidence
· testimony: a solemn declaration or affirmation made for the purpose of establishing or proving some fact (i.e. a formal statement to a government officer)

· this includes: affidavits, custodial examinations, testimony at a preliminary hearing, grand jury testimony, previous trial testimony, pre-trial statements that declarant would expect to be used in prosecution, depositions, confessions, police interrogations

· for non-testimonial statement, Confrontation Clause may not apply at all
· although this is not entirely clear, Ohio v. Roberts prong 1 may still exclude recently developed exceptions to the hearsay rule
· NOTE: if cross-examination of testimonial evidence is all that the Confrontation Clause requires, all sorts of out of court statements would be admissible without cross-examination
· Confrontation Clause is now likely to turn on the definition of testimonial statements
· up till now, thought that if the government was trying to use a statement against you, it was testimony; now its not so clear
· according to the Court, Crawford does not overturn Boujaily (non-testimonial evidence) nor it does it effect the outcome of either Green or Roberts
III.  Circumstantial Evidence:  The Limits of Inference
· law has attempted to draw a distinction between direct evidence and circumstantial evidence

· this has, however, proved incredibly difficult in practice and has led to interminable debates over which category certain evidence

· Neuborne’s understanding: digging through layers of the past, we discover shards of evidence from which we try to build a picture of an event
· trace evidence: evidence caused by the act in question; evidence of perceptions caused by the actual event (noise heard, events seen, etc.)

· non-trace evidence (circumstantial): evidence tending to prove something happened, but completely unconnected to the event itself; evidence which tends to increase probability that something occurred

· this distinction makes no sense if what we’re trying to do is determine the absolute probability that certain events took place

· once the machine is calibrated correctly to determine probability, why do we care what evidence is fed in (as long as it’s properly weighed)

· conundrum: should we distinguish between evidence that isn’t directly related to the occurrence of a particular event

· most scholarship in last decade is highly critical of evidence rules in this regard

· hypothesis: all we really do is dabble in probability; and excluding evidence which has some bearing on this probability only decreases the likelihood of reaching correct resolutions

A.  Raw Probability
· two possible uses of statistics at trial

· 1 (blue bus): create probability that event took place – generally disallowed

· sometimes there is a concern about probative value, but more often opponents argue (perhaps wrongly) that the jury will give too much weight to statistics (i.e. it is too probative)

· BN: this may be a manifestation of societal commitment to the idea of free will 

· it is not enough that mathematically the chances somewhat favor a proposition to be proved (Smith v. Rapid Transit, Inc., Mass 1945 – 51)

· π was run off road at night by a bus, but didn’t notice company name or distinguishing markings

· ∆ is the only company licensed to run buses on this street at this time

· moreover, there was evidence that a bus left the garage at a time that, under normal circumstances, would have put about at this point on this street at this time
· 2 (toxic tort): measure probative value of trace evidence – generally allowed

· question: does the trace evidence support the point that is being argued
· examples: blood tests; DNA tests; etc. on forensic evidence

· purpose: link the person to the event by evidence caused by the event

· a reasonable jury could find based on a blood match of this certainty that ∆ was guilty beyond a reasonable doubt (taking into account the other evidence) (State v. Rolls, Me 1978 – 61)
· ∆ found in vicinity of particularly horrific sex crime involving 13 year old girl
· fits girl’s rough description re. age and clothes
· blood was found on his jeans (officer testified that blood appeared to be wet)
· blood analysis: shows that blood was not ∆’s and was consistent with victim’s blood; according to calculation, about 5% of population had similar blood
B.  Evidence of Prior Wrongdoing
· the real difficulty is whether you can link someone to an event that by evidence that is not linked to the event, that would have existed whether or not the event took place

· other-conduct rule: if a criminal ∆ does not seek to defend herself on the basis of good character, propensity evidence (proof of past behavior) is inadmissible to prove that ∆ acted in accordance with her propensities

· this is a rule of relevance not of category
· past crimes are admissible when relevant to prove some other aspect of the crimes alleged in the instant case

· curative charges are meant to prevent prejudice, but they simply do not work – jury is not going to ignore the possibility that past crimes shed light on propensity
· the supposed fix: even if the evidence is relevant, it will not be admitted if the judge (in her discretion) determines that the probative value is outweighed by its tendency to prejudice ∆

· this is an enormously subjective test

· makes it almost impossible to predict in advance whether a particular piece of evidence is going to be admissible

· uncertainty, however, can be mitigated by pre-trial hearings (which are the norm)

· People v. Zackowitz (NY 1930 – 808): in murder trial, prosecution should not have been allowed to introduce evidence of multiple guns owned by ∆ that had not been used in commission of the alleged murder

· MIMIC exceptions

· NOTE: ∆ can avoid introduction of past acts under the MIMIC exceptions by stipulating to the contested fact (if the fact is one that is not too damaging to ∆’s case); or by constructing a theory of the case in which the contested fact is irrelevant

· motive

· evidence of another crime tends to establish a motive for the crime with which ∆ is charged

· Fuller v. State (Ala 1959 – 820): in trial for murder of State AG candidate who campaigned on anti-gambling platform, evidence that ∆ was involved in gambling was admissible

· People v. Montanez: reckless manslaughter case 

· ∆ alleges that gun discharged accidentally when victim handed it to him

· evidence that ∆ and victim were discussing shortage of money relating to narcotics transaction admissible to prove that ∆ likely brandished gun in threatening manner
· United States v. Accardo (7th Cir 1962 – 815): introduction of prior tax returns (showing income from gambling and other organized crime activity) is not evidence that ∆ acted in bad faith when claiming income and deductions related to alleged employment with beer company – evidence that he did not really work for the beer company would have been evidence of motive, but his past tax returns shed no light on whether or not he honestly made a mistake on the returns in question (defense to bad faith)

· intent

· e.g. to prove that ∆ intended to distributed drugs in her possession, past drug distribution would be relevant

· if ∆ did same thing in past, it’s less likely that she didn’t intend to do it (but rather was negligent, etc.)

· mistake (if ∆ argues 
· identity

· acts in past tend to support an witness’s identification of suspect or show that the person has done similar things (i.e. signature crime)

· Gaddis v. State: in trial for burglary where ∆ showed up at apartment asking for previous tenant, evidence that ∆ had robbed previous tenant and possibly learned her name from things in purse that he took was admissible

· People v. Cole: in trial for drug sale, evidence of previous sales to the same officer strengthened identification

· US v. Mognano: previous drug dealings explain how ∆ was able to become involved in current conspiracy after release from jail

· People v. Ellis: in trial for robbery of milkman, admissible for milkman to testify that ∆ had also robbed him three days earlier – support identification

· State v. Abercrombie: trial for murder of priest; evidence of assault against antoher priest and against other employees of Catholic Church admissible

· common course of conduct

· if the prosecutor can prove that the act was part of a larger plan, she can introduce evidence that earlier stages of the plan have already been carried out

· People v. Steele (Ill 1961 – 822):  

· Illinois law forbids someone who claims to be selling a narcotic to then sell substance other than the promised narcotic

· evidence of earlier drug sales

· supports an inference that those earlier sales were part of a course of conduct designed to induce the belief that what was now offered for sale was also a narcotic 

· makes it more likely that ∆ offered drugs rather than something else

· common course of conduct can also be used to exculpate ∆ (e.g. four checks stolen from office; ∆ charged with passing one at store A; ∆ can introduce evidence that other checks were passed by different person)

· opportunity

· evidence can be introduced that ∆ possessed something that made it possible to commit the crime, or had committed a prior crime that allowed her to commit the crime(s) with which she is charged

· United States v. Montalvo (2d Cir 1959 – 821): when ∆ was arrested outside of apartment in which large quantity of uncut heroin was found, admissible to introduce evidence that ∆ had a sharp, heroin encrusted knife in his possession (suitable for cutting heroin)

· BN: knife provided opportunity whether or not it was encrusted with heroin; ∆ should have argued that traces of heroin were inadmissible

· Snead v. State: evidence of prior assault can be introduced to rebut ∆’s theory that he was physically incapable of committing assault

· past acts and the insanity defense

· NOTE: BN thinks that insanity defense puts character at issue and allows prosecution to enter whatever character evidence they like; this case suggests a much narrower

· prosecution must have an explanatory theory that explains the relevance of past acts (People v. Santerelli, NY 1980 – 826) 

· ∆ claims that he was operating under paranoid delusion brought on by intense stress (caused by the fact that he had mob ties, was being pressured by FBI to become an informant, and believed that the mob was trying to kill him)

· prosecution theory: explosive personality disorder – i.e. ∆ over-reacts when provoked

· offer evidence of three instances of extraordinarily vicious behavior: (1) bar room brawl; (2) throwing glass around bar; (3) beating foreman half to death as result of labor dispute

· prosecution’s theory of explosive personality disorder requires court to distinguish between those acts that are actually gross over-reactions to minimal provocation from those that are simply evidence of viciousness

· BN: this distinction is too fine for courts to adequately analyze while making decisions on the fly

· might also read this case narrowly as prosecution mistake case – i.e. avoid defining case so narrowly that some evidence will be held irrelevant (e.g. ∆ is a generally vicious person, so there’s nothing different about what happened here)

· joinder and severance

· a popular way for prosecutors to avoid the other crimes rule altogether (instead of worrying about the MIMIC exceptions) is to join a number of discrete events in order to present evidence of each event to the jury

· Drew v. United States (DC Cir 1964):

· joinder poses no danger of prejudice where the evidence of each alleged crime is separate and distinct

· severance is required, however, where evidence would not have been admissible in separate trials; and,

· it appears that ∆ will be embarrassed in making his defense; or,

· there is a possibility of jury confussion

· possession of firearm by felon provides way for getting in past crimes since existence of past felony is element of crime – this charge need not be severed (US v. Figueroa)

· RICO: criminalizes status rather than acts (engaged in criminal enterprise – must prove predicate offenses)

· new exception to an entrapment defense: ∆ had a propensity to commit the act anyway (like insanity defense, claiming entrapment waves the other-conduct rule)

C.  Character Evidence
· ∆ can introduce evidence of character and reputation, but doing so opens the door to admission of unlimited propensity evidence

· character evidence can be introduced in three ways: 

· reputation witness: does not actually have to know ∆, just has to live in same community and have sense of how ∆ is viewed in community (BN: congealed hearsay)

· “have you heard” questions are perfectly admissible, because it goes to whether person is really up on all the gossip (and thus able to form view of ∆’s reputation in community)

· only protection is that prosecutor must have a good faith belief that the rumor is actually in circulation (i.e. doesn’t matter if prosecutor doesn’t believe the rumor or even knows it to be false)
· there is an outside chance that such cross-examination will be limited to rumors that bear on whatever aspects of ∆’s character the witness testified to

· see Michelson v. United States (1948 – 875)

· opinion witness: witness may be questioned re. individual opinion and must testify only to her own beliefs and must some foundation for her opinion must be established (interactions with ∆, etc.)

· does not create “have you heard” problems, but does open the door to “would your opinion change if you knew ∆ did X” questions
· here, the prosecutor is required to have a good faith belief that the suggested act actually took place
· NOTE: while the old common law rule allowed only reputation witnesses, FRE 405(a) creates reputation-opinion hybrid and leaves it up to judge/counsel to determine which is being used; but inexperienced counsel be wary, any slip and prosecution will jump at chance to characterize witness as a reputation witness

· evidence of specific acts: introduce evidence of facts that might suggest specific character traits

· not admissible to establish character; 

· Burgeon v. State (Nev. 1986 – 891): murder trial where; ∆ claimed self-defense 

· evidence of victim’s long history of violence properly held inadmissible where ∆ did not have knowledge of the specific acts of violence

· specific knowledge requirement indicates that the acts are relevant not as evidence of the victim’s, but as evidence that ∆ possessed the requisite fear, etc. for self-defense – i.e. specific acts wouldn’t have fallen into category of character evidence at all

· evidence of victim’s general reputation (i.e. victim is violent, aggressive, etc.), however, would have been admissible (if it had been offered) even though ∆ had no knowledge of that reputation

· character of witness: past convictions for perjury or other offense suggesting dishonesty can be used to impeach a witness
· Under the FRE, there has been a wrestling match over whether this is fair and whether the existence of a criminal conviction tells us anything about a witness.

· Compromise in FRE:

· (1) if conviction is more than 10 years old, it is less likely to be admitted
· (2) conviction must be for a felony
· (3) dishonesty conviction is much more likely to be admitted than other felony convictions
· The interrelationship between those 3 variables changes between jurisdictions.
· rape shield laws: inverting the traditional ∆-victim character dichotomy

· FRE 412: in cases of rape, the Δ’s sexual past is admissible, whereas evidence of the victim’s sexual past is generally inadmissible (413-14: sexual abuse; 415: child molestation)

· NOTE: there is a possible conflict with the Sixth Amendment if rape shield laws prevent ∆ from introducing evidence necessary to mount a defense (but most laws have a “constitutionally mandated evidence” escape valve)
· although literal application of the rape shield statute would make it impossible for ∆ that the victim incurred her injuries having sex with someone else, this is usually dealt with through DNA testing (i.e. proving that the trace evidence – e.g. semen –does not link ∆ to the crime)

· exceptions to the rape shield law:

· (1) evidence of past sexual relationship between Δ and victim: 

· Δ can introduce evidence of a prior consensual sexual relationship as proof that consent may have been reasonably inferred in the present case
· (2) evidence of prior sexual acts that establishes a motive for falsely implicating ∆
· Δ was properly prohibited from offering evidence that victim had traded sex for cocaine in the past because that evidence did not indicate that the victim would become enraged and vindictive (thus likely to falsely accuse ∆) if her offer was refused (White v. State)
· does this completely undermine the rape shield statute?  can’t you always come up with a story that someone’s past is independently relevant?

· character evidence in civil cases

· evidence may be offered for one of two reasons

· (1) when a person’s possession of certain character traits is an operative fact in determining legal rights and liabilities

· in this case, character evidence is always admissible

· Crumpton v. Confederation Life Ins. Co. (5th Cir. 1982 – 907)

· held: evidence decedent’s character was properly deemed admissible to counter ∆’s allegation that π’s shooting death was not accidental under the meaning of the policy because he should have anticipated that his alleged raped of his shooter would result in bodily injury

· this affirmative defense put decedent’s character at issue, allowing π to introduce evidence of his good character
· (2) to prove circumstantially that a person acted in accordance with a given character trait in a particular instance

· this are generally disallowed by FRE 404(a) with the following exceptions:

· evidence of a victim’s character is admissible in certain circumstances

· evidence of a  witness’s character is admissible

· act is so frequent that it can be called a habit (rather than a propensity)

· Halloran v. Virginia Chemicals, Inc. (NY 1977 – 921): in suit arising out of injuries sustained by π while using a can of refrigerant, evidence that π (who “had serviced ‘hundreds’ of air-conditioning units and used ‘thousands’ of cans of refrigerant”) typically used an immersion coil to heat water in which can wsa placed should have been admitted
· “Because one who has demonstrated a consistent response under given circumstances is more likely to repeat that response when the circumstances arise again, evidence of habit has … generally been admissible to prove conformity on specified occasions.”
· BN: the distinguishing feature of habit must be that it does not require volitional thought; it is a kind of weakness, and weaknesses can be proven at trial

· similar occurrences

· Dallas Railway v. Farnsworth (Tex 1950 – 914): when acts are so closely related to the occurrence in question that they may be viewed as part of the same occurrence, they are admissible

· evidence that trolley driver had moved too quickly through the last four stops admissible where π claimed that she was injured when debarking trolley by overhang as driver pulled away

· shows that driver was in a hurry; jury may assume that driver was still in a hurry

· in other words, evidence of past acts is generally inadmissible

· in order to introduce past acts, you must construct a narrative framework under which the past acts bear directly (rather than circumstantially) on the probability that the act in question occurred
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