Labor Law
Final Outline

1. THE JURISDICTION, STRUCTURE, AND PROCEDURE OF THE NLRB
1(A). A Brief Overview of NLRB Structure and Procedure

1(A)(i). The Board and the General Counsel
I. NLRB – 5 Washington members (typically 3/2 political parties – 1 chair).

a. Regions – head of region is Regional Director (not a political appointment – hired job) – works for Board and Regional Counsel.

II. General Counsel – separate from Board – GC issues complaints and NLRB deals with them.

1(A)(ii). Unfair Labor Practice and Representation Proceedings – given no private right of action, NLRB works primarily in two areas:

I. §8 – Unfair Labor Practices (ULP, “complaint” proceedings) – procedure: 1)appeal to Regional Director by employees (can decide to issue complaint); 2)litigation in Regional office (Regional Counsel represents gov.); 3)ALJ (employee of Board but paid by OMB) makes finding of fact and law based on Board law; 4)passes to NLRB which may adopt ALJ’s reasoning or take account of the exceptions (General Counsel represents gov.); 5)NLRB order is not self-enforcing – needs to be enforced by Court of Appeals (§10(e)); 6)party may contest Board ruling with the circuit where the ULP occurred, the DC Circuit, or any circuit where the party resides or does business (NLRA §10(f)) – possibility of circuit shopping.
a. Preliminary Injunctive Relief - §10(l) – for §§8(b)(4)(A-C),(b)(7),(e) – so called mandatory injunction – regional director must go to district court if he has “reasonable cause” to believe in violation (can proceed without NLRB OK) - §10(j) for all other ULPs, requires NLRB authorization to obtain temporary relief of restraining order.
b. Remedies - §10(c) – allows taking of “affirmative action” to remedy.

II. §9 – Representation Proceeding (“nonadversary” – parties only “advise” Regional Director who advises Board and ex parte communications between parties is allowed) – requires filing a petition.

a. Petitions: most common type is where union seeks representation authority through election (what Brown is about) – many issues can be brought up (§9(b)): 1)appropriate bargaining unit; 2)who is a part of the unit and gets to vote (look at “community of interests;” 3)who is excluded from the unit; 4)are there people ineligible to vote under the statute; 5)where/when is election held?

i. Other petitions: 1)decertification by employer (“individual…acting in their behalf”) or employees (§9(c)(1)(A(ii)); 2)employer claim that more than one labor org. wants to be rep. (§9(c)(1)(B)).
b. Procedure: 1)commenced at Regional level; 2)Regional Board grants review only where there is a substantial question of law or policy (decision in such a case is not real a violation of NLRA and amounts to more of a warning); 3)given “nonadversary” nature, can’t appeal decision, need to convert it into a ULP proceeding - §9(d) says that record in representation proceeding becomes record in ULP proceeding (therefore, need to raise all relevant issues in rep. proceeding - §10(f) appeal to Court of Appeals).
1(A)(iii). Rulemaking Versus Adjudication – two procedures for making policy:

I. Adjudication – case-by-case decision making as done by courts (either by ALJs or the Board if appealed to them).
II. §6 – Rulemaking – Board given power to make and amend rules in carrying out the Act (used very rarely) – under APA, NLRB must first issue notice or proposed rulemaking and provide opportunity for public comment.

a. Bell Aerospace Co. – USSC upheld the idea that the Board can use either form of policymaking whenever it chose.

b. Pros of rulemaking: 1)forces dialogue between agency and public; 2)keeps things consistent by wiping out old law; 3)allows the public to participate in the process; 4)limits power of General Counsel.

1(B). Scope of Review of NLRB Determinations – Standard of review depends on nature of the issue in dispute.

1(B)(i). “Substantial Evidence” Standard - §10(e) – questions of fact, if supported by substantial evidence on the record as a whole, will be conclusive – provides significant deference to agency findings of fact – applies to two different kinds of Board determinations: 1)Pure factual findings – adjudicative facts – questions regarding conduct of specific party involved in the case (who did what, where, when…); 2)Mixed questions of fact and law – see below (ex. whether someone is a “student” depends on legal definition of “employee” as applied to what they do).
1(B)(ii). Review of Questions of “Law” and “Policy” – “discretionary judgments” – apply decision in Chevron v. NRDC – court confronts two questions: 1)Step 1 – has Congress directly spoken on the issue in question? Textual analysis; 2)Step 2 – if Congress’s intent is not explicit, court sees whether agency’s answer is based on permissible construction of the statute (court does not substitute its own judgment).

I. Under Step 2: 1)agency decision need only be “reasonable” rather than the only decision that could have been reached; 2)defer to agency because: a)Congress left the gap in the law for a reason (to let the agency fill it); b)agency has specialized knowledge on the issue; c)policy choices better made by agencies which are directly accountable to people through President.
II. Mixed Question (same as above) – two step analysis: 1)is agency using proper test/proper legal standard; 2)if it is, is it applying this standard to a proper set of facts?

III. Questions of Policy – zone of reversible policy making discretion (a certain area within which the agency can move around and change their minds about an issue – ex. seatbelt regulations) – once court has determined what margin the agency has for discretions, agency is allowed to make policy decisions within this area.
1(C). Jurisdiction
1(C)(i). The Commerce Requirement and Other Limitations on NLRB Jurisdiction -  §§10(a), 9(c)(1), 1 – NLRB’s jurisdiction extends to cases “affecting commerce” as defined in §2(7) – Board self-limited itself in 1958, saying that commerce only applied where: 1)retail concerns have at least $500,000 annual business; 2)nonretail companies (ex. manufacturing) have at least a $50,000 annual outflow or inflow, direct or indirect.

I. Religiously-Operated Activities – NLRB v. Catholic Bishop of Chicago – prevented the Board from dealing with any religiously-operated activity that involves employees (interference with 1st Amendment).

II. Foreign Employee and Company Jurisdiction – no jurisdiction over American citizens who are permanently employed outside of US by American companies although employees in temporary assignment abroad are still covered – jurisdiction over foreign companies doing business in US.

1(C)(ii). Statutory Exclusions – §2(3) definition of “employee” – Taft-Hartley adds exclusions for:

I. Independent Contractors (§2(3)) – Congress found distinction between “employees” who do a job for a wage, and “independent contractors.”
a. Tests for “Independent Contractor” Status: 1)right to control (from Restatement of Agency) – does employee have a right to control the manner and means by which the job is done?; 2)economic realities test (Hearst makes it the definitive test used today because of problems with “right to control” test) – looks at underlying economic realities of relationship – treat them as independent contractors only if they are truly independent entrepreneurs.
b. United Insurance Co. – insurance agents, despite “control” over strategies, were to be considered “employees” under §2(3) because: 1)they didn’t operate their own businesses; 2)were trained by company; 3)did business in the company’s name; 4)receive company benefits; 5)permanent working arrangement with company.
c. Roadway Package System, Inc. – drivers for company’s small package pick-up and delivery system are employees as defined by §2(3) – significant factor was that many of Roadway’s policies hinder the driver’s from using their trucks during off hours and thus from independently making money – had major specifications for their trucks and therefore after a driver quits, he has pretty much only the option of reselling it to another Roadway driver.
i. Contrast with Dial-A-Mattress Operating Corp. where the court found that drivers were independent contractors because there was significant entrepreneurial opportunity for gain or loss and a separate identity from Dial.
II. Supervisory, Managerial, and Confidential Personnel (§2(11)) – only “supervisors” explicitly excluded from “employee” by NLRA (§2(3) – covers pretty much only “touch employees”), “managerial” and “confidential” personnel excluded by case law – separation between providers of capital and providers of labor (each should have their own representatives) – important to exclude them because if the Act does not covers them, they cannot vote in elections and any involvement by them in a union would constitute employer interference under §8(a)(2).
a. Reasons for Supervisor Exclusion: 1)conflicts of interest; 2)failure to supervise appropriately – if leaders are in a union, they will not supervise properly (will work to minimize effort); 3)coercion of rank-and-filers – problematic to be in a union with people who have power over you (one solution may be to create separate unions); 4)refusal to cross picket lines – one role of supervisors is to cross picket lines because they have a duty to the organization.
b. Test for supervisors (§2(11)): 1)individual exercising authority in the interest of the employer; 2)you exercise one of the listed duties (ex. hiring, transferring, suspending, etc.); 3)you exercise independent judgment when making your decisions.
i. Scope of “supervisor” – is it unfair that protection under the NLRA only covers “touch employees” who actually work on the floor, and excludes even middle managers involved in knowledge-based, pro-active roles even if they have similar concerns about job security and fair treatment? Furthermore, many “touch” workers are now given responsibilities in such matters as quality and inventory control and production process development – should they too now be excluded?
ii. Potential Problems – “supervisor” status might exist, but might not fit in certain situations: 1)conferring supervisory status would create an “unrealistic” supervisory ration – does it make sense to say there’s 20 supervisors for 40 employees?; 2)regular employee becomes highest authority during a certain shift; 3)employees do not get any extra pay for their “supervisory” duties or were making less than even those they were supervising.
c. Managerial Employees – no statute excludes them explicitly – Supreme Court excludes them under decision in Bell Aerospace Co. – 25 buyers from the purchasing and procurement department at the company’s plant are managerial employees according to reviewing court because even if you’re a non-supervisor, you must be excluded if you make or implement established policy for the employer – on remand, the Board upheld their prior decision that these buyers were employees, adding to the above definition that managers must also “have discretion in the performance of their jobs independent of their employer’s established policy” (3rd prong on §2(11)) but that employees didn’t in this case (only implemented established policy).
d. Confidential Employees defined as those who “assist and act in a confidential capacity to persons who exercise ‘managerial’ functions in the field of labor relations.”
i. Labor Nexus Requirement – NLRB v. Hendricks – exclusion only applies to those who have access to confidential information that is labor-related (labor nexus) – therefore those who have access only to confidential business information are not excluded.
III. Professional Employees (§2(12)) (ex. nurses) – typically covered by the Act – creates tension with the exclusions since very often, professional employees have supervisory roles, but this is often tied to their professional role, but only when they perform a supervisory function not linked to their professional role do they fall under the §2(11) exclusion – although USSC three times rejected attempts by the Board to broadly define professionals as nonmanagerial or nonsupervisory:
a. NLRB v. Yeshiva – found full-time faculty employees to be “managerial” but said that this doesn’t mean they should be excluded as managerial under the Act unless “their activities fall outside the scope of duties routinely performed by similarly situated professionals” (§2(11)).
b. NLRB v. Health Care & Retirement Corp. of Am. – LPNs’ were excluded supervisors because direction of less-skilled employees was done in the “interest of the employer” in relation to determining their supervisory status ( §2(11)).
c. NLRB v. Kentucky River Community Care, Inc. – Court rejected argument that RNs were not supervisors because they didn’t “exercise independent judgment” (§2(11)) – “independent judgment” must be applied the same way to all 12 of the listed supervisory functions in §2(11), regardless of whether the employees were professionals.

IV. Students as Employees? §2(3) does not specifically exclude students who work for the school but since 1976, the Board said they were “primarily students” and therefore not covered.
a. New York University – Board determined that graduate TAs should be considered statutory employees – even though they only worked 15% of the time, this just pointed to the idea that they were part-time rather than full-time employees – also pointed out that teaching was not a prerequisite to getting their degree (in many departments).
b. Brown University – overturn NYU decision on grounds that being a TA was inexorably linked to degree requirements and the role of employee could not be distinguished from the role of a student in the TA position – job was not economical, but rather educational in nature.
2. PROTECTION OF CONCERTED ACTIVITY

2(A). The Concepts of Discrimination and of Interference, Restraint, or Coercion – two different kinds of violations:
2(A)(i). Violations Based on Employer (or Union) Motivation – usually revolves around §8(a)(3) for employers and §8(b)(2) for unions – similar to Title VII except that discrimination is tied to union activity.
I. §8(a)(3) violation for employer when: 1)discrimination (towards §7 activity); 2)in regards to “hire or tenure of employment” or “terms or conditions of employment;” 3)that “encourages or discourages” membership in a labor organization.
II. §8(b)(2) violation for union requires: 1)causing or attempting to cause employer to discriminate against employee under §8(a)(3); or 2)discriminating against an employee dropped from the labor organization for reasons other than failure to pay dues.
III. Remedies - §10(c) deals with remedies for §8 violations – typically: 1)cease and desist order; 2)affirmative steps to effectuate policies of the Act: a)reinstatement, b)back pay.

IV. Edward G. Budd Manufacturing Co. v. NLRB – petitioner was great at supporting internal labor organization but eventually fired one of organization’s representatives, Weigand, when he tried to join the CIO, an external labor organization not affiliated with the plant – petitioner claimed that he was let go because of accumulated offenses – court upholds NLRB ruling (§8(a)(3) violation) because he got repeated raises despite offenses because he was a representative and then was suddenly fired when he happened to join the CIO (makes no sense and is clearly the result of discrimination based on union activity) – employer can retain employee for any reason, and the NLRA would not be concerned, but employer cannot fire an employee for union activity – court also finds §8(a)(2) violation.
a. Dual Motives – clearly this was a case of duel motives for dismissal and it isn’t always clear under what motives an employer is acting.
V. NLRB v. Transportation Management Corp. – employer can avoid violating the statute if he can show that discharge was imminent even had employee not been involved with the Union (§10(c)) – is burden to prove this placed on employer? USSC determines that §10(c) does not forbid placing burden on employer to prove that he would have discharged the employee for legitimate reasons absent the improper motivation (union activity) – NLRB’s interpretation of the NLRA is reasonable and permissible (Chevron step 2) – here, employer did not meet burden of proof and was deemed guilty of §8(a)(3) (anti-union animus played a role in the decision).
a. Interpretation of §8(a)(3) – as far as the NLRB is concerned, §8(a)(3) is violated as long as there is an illegitimate discriminatory motive, regardless of the possibility that something else played a role.
b. Employer “Same Decision” Defense – employer is not liable under §8(a)(3) if he can prove he would have made the “same decision” even absent the union activity.
c. After-Acquired Evidence – McKennon v. Nashville Banner Publishing Co. – facts learned after the unlawfully motivated employment decision that would have justified a legitimate termination cannot serve as a complete defense and plaintiff may still obtain backpay for the period before the employer discovered the grounds for legitimate termination (but employee gets nothing for time after discovery).

VI. Note: NLRA Remedies in Discharge and Failure to Hire Cases
a. Forced Hiring – Phelps Dodge Corp. v. NLRB – the court upheld an §8(a)(3) order calling for hiring an applicant who had been rejected because of union affiliation, even though the applicant had already attained substantially equivalent employment – reasoning was that the Act was designed to effectuate public policy and was not limited to fixing private losses – also required to award back pay minus actual earnings.

b. Fired Employees Looking for Alternate Employment – failure to find “substantially similar” employment will not be grounds for saying they haven’t mitigated although some courts have held that if employment hasn’t been found for a long time, the employees sights should have been lowered (NLRB v. Madison Courier, Inc.).
2(B)(ii). Violations Based on Impact of Employer (or Union) Actions – Board and Courts will seek to prohibit activities that “impact” employees by “encouraging” or “discouraging” union activity (§8(a)(3)) or “interfere with, restrain, or coerce” them in the exercise of their §7 guaranteed rights (§8(a)(1)).
I. Differential Treatment for Employees in “Good Standing” – Radio Officers’ Union v. NLRB – question was whether employer violates §8(a)(3) and union violates §§8(b)(1)(A),(b)(2) by making employer make employment decisions that treat union members in “good standing” differently from nonmembers, or members not in “good standing” where there is no additional proof that employer’s intent in such treatment was “to encourage or discourage membership in any labor organization.”
a. Act Only Covers Specific Discrimination – USSC says that statute doesn’t necessarily outlaw all “discrimination,” only that where the final result “encourages or discourages membership in a labor organization.
b. No Intent (Anti-Union Animus) Requirement – as long as the final result was “encouragement or discouragement,” an employer’s protests that he did not intend to encourage or discourage are not accepted (sometimes effects of actions is so likely that we infer intent) – in turn, union found guilty for causing employer’s §8(a)(3) conduct.
II. No Moonlighting Rule – §8(a)(3) violation if employer prohibits employees from working at his place if they already hold another job? Might be if someone discloses that they are a union organizer and then isn’t hired – employer must prove that rule had no discriminatory intent and that discrimination was not a likely effect (Radio Officers).

a. Salts – unions purposely try to insert union organizers into jobs in nonunion places – would argue that no moonlighting rule seems neutral but is intended to keep their guys out.
III. “No Solicitation” Rule – Republic Aviation Corp. v. NLRB – employer has “no solicitations rule” (prohibits solicitations on his property) and discharged employees for breaking it – creates conflict between right of self-organization of employees (§7) and property rights of employer.
a. Possibility for Outside Solicitation – Defendant claims that there’s no reason to allow solicitation in the workplace if it’s possible to reach people outside of it (might be different in the case of a mining or lumber camp) – Court rejects this and looks at Board precedent to find §8(a)(3) violation.
b. Peyton Packing Presumption – Board rule, which Court upholds, is that absent circumstances that make it necessary to prohibit all solicitation in the workplace (ex. because of production concerns), it would be a violation of an employees §7 right to prevent him from solicitations on employer’s property during non-work time, even if this isn’t the intent.
IV. No Intent Requirement for §8(a)(1) – NLRB v. Burnup & Sims Inc. – like for §8(a)(3) violation, as long as effect of action is “interfering, restraining, or coercing” in exercise of §7 rights, then there’s an §8(a)(1) violation, even if there was no intent to produce such an effect.

V. Not All §7 Restraints Violate §8(a)(1) – Peyton Packing presumption includes two avenues for employers: 1)if there’s no intent to discourage §7 activity, employer can prohibit solicitations during working time; 2)if employer can prove “special circumstances,” can prohibit solicitation on company property across the board.
VI. “Working Hours” vs. “Working Time” – Board does not allow rules that prohibit solicitation during “working hours” because employees might construe this to mean prohibitions during lunch, etc. which aren’t allowed.

VII. Solicitation vs. Distribution – employer can prohibit distribution to nonworking areas even during nonworking time, although many things (such as union cards) are considered solicitations.
VIII. Privileged Broad No-Solicitation or Distribution Rules – Board allows broad bans on solicitations and distribution in certain industries (ex. “selling areas” in stores, or “immediate patient care” areas in hospitals, even during non-work time) – idea is that there’s a presumption it would disrupt customers or patient care – however, as a result, this also means solicitation is allowed in “patient access” or “visitor access” areas of a hospital absent a showing it’s disruptive.
IX. Discriminatory Adoption or Application of No-Solicitation/No-Distribution Rule – otherwise valid rule is illegal if: 1)proven that it was adopted for an immediate discriminatory purpose; or 2)if enforcement/application of the rule was performed in a discriminatory manner (ex. singling out union activity) – however, employer may keep rule but still allow a little charitable solicitation.
X. Application of No-Solicitation/No-Distribution Rules to Use of Employer’s E-mail System – No Board decision but seems that prohibiting use of e-mail for solicitation or distribution during nonworking time would be illegal.
2(B). The Accommodation of §7 Rights and Employer Interests
2(B)(i). Interest in Maintaining Production and Discipline – Board and court assume the Congress did not intend to completely sacrifice employer interests in running their business, when giving employees protection under §7 and recourse under §8.
2(B)(ii). Interest in Excluding “Outsider:” Employer Property Rights – state law property rights come into play when “outsiders,” like nonemployee union organizers, seek access to employer premises.

I. NLRB v. Babcock & Wilcox Co. – Unions who do not themselves have §7 rights (being unelected within the shop), still have a derivative §7 right in communicating their views to employees – typically however, this will give way to the employer’s property rights.
a. Other Means of Access to Employees? – can employees learn about self-organization from others? If they are beyond the reach of reasonable union efforts to communicate with them outside the work place, employer must grant access (ex. mining camp – not the situation here) – Act does not require employer to permit use of facilities for organizers “when other means are readily available.”

II. Lechmere, Inc. v. NLRB – nonemployee union organizers handbilled cars in Lechmere parking lot and then moved to public property grass strip next to lot after Lechmere pushed them off property – decision – no §8(a)(1) violation since union readily had access to employees outside of the workplace.
a. Babcock Rule - §7 explicitly provides protection only to employees, but Babcok expanded this to also protect unions or nonemployee organizers to the extent that “right of [employee] self-organization depends in some measure on [their] ability…to learn the advantages of self-organization from others” – however must balance against employer property rights.

b. Jean Country Balancing Test for Access – will look at: 1)degree of impairment of §7 right if access is denied; 2)degree of impairment of private property right if access is granted; 3)availability of reasonably effective alternative means of access.

c. When can you Apply Balancing Test? – USSC rejects Jean Country, saying that it confuses the necessary two-part inquiry that Babcock teaches – need to first see if nonemployee union organizers have other means of access to employees before applying balancing test – if reasonable alternative access does exist, no reason to apply balancing test (threshold question), and no reason for them to get protection of §7.
i. Narrow Exception – Babcock rule only applies where “the location of a plant and the living quarters of the employees place them beyond the reach of reasonable union efforts to communicate.”
d. Dissent – Just because Babcock says inaccessibility would be a reason to grant access, doesn’t mean it’s the only reason – Babcock also goes against Chevron since court failed to recognize that Board’s reading of statute was reasonable, and went ahead to make their own determination of how third parties should be dealt with.

e. Vs. Republic Aviation – does court have less power to strike balances here, given that this affects employer’s state property rights since it involves outsider solicitations rather than employee-employee solicitations?
f. What Counts as “Reasonable Access?” – does it mean access that is equally effective and not any more expensive or difficult than reaching employees at work? Or does it mean any feasible access?
g. Lechmere Application to Reaching Customers – Leslie Homes, Inc. –Lechmere applies equally to nonemployee appeals to customers.

III. Does Republic Aviation or Lechmere Apply? – Do off-duty employees who return to organize during another shift, considered “outsiders” under Lechmere? What if they are also off-site employees? What about employees of another employer invited onto the property to conduct their own business?

IV. Discriminatory Application of No-Access Rule – can an employer bar unions from property while allowing solicitations from other third-parties? Two fault lines: 1)Courts distinguish btwn. organizational and nonorganizational activities by nonemployees seeking access (Board does not) – typically find that employer cannot bar organizational efforts when he lets other third-parties solicit; 2)Court less likely than Board to find discrimination where employer has allowed charitable or civic solicitations, but denies union solicitation.
V. Paid Union Organizers as Protected Employees? – Town & Country – USSC upheld Board interpretation of “employee” under §2(3) to include “salts” – Co. violated §8(a)(1 & 3) where they refused to hire such employees.

a. Facially Neutral Anti-Moonlighting Policies – can employer refuse to hire someone who holds two jobs (i.e. potentially also a union organizer)? In Tualatin Electric, Board said such facially neutral policies violate the Act where they were adopted for anti-union purposes or applied discriminatorily.

2(B)(iii). Interest in Entrepreneurial Discretion
I. NLRB v. J.M. Lassing – Co. makes decision in 1958 to adopt common carrier for gas delivery if anything increased costs – in 1959, three of Co.’s drivers joined union and Co. fired them, saying they would go with the common carrier – refused to bargain with the union as a result – decision – no §8(a)(1,3,5) violation – Court follows precedent in Mahon which allows Co. to change operations as long as it is not motivated by an illegal intention to avoid obligations under NLRA – completely reasonable for Co. to make decision based on expected economic consequences even before they actually materialize – allowed to carry out decisions previously arrived at.
a. Anti-Union Animus – Radio Officers says it’s not needed for §8(a)(3) violation if final effect is to discourage unionization – here, closing the driver’s unit would probably discourage others to unionize for fear of increasing costs causing more closings – is the requirement of anti-union animus here, a result of balancing effect against valid “entrepreneurial” employer interests, which didn’t exist in Radio Officers? Is entrepreneurial interest also the excuse for requiring a showing of anti-union animus for §8(a)(1) violation, even though that section to does not require it?
b. Anti-Union Animus & Legitimate Employer Interests – under Wright Line test, what result if anti-union animus is proven, but employer also proves he would have done the same thing based on labor costs? Dorsey Trailers, Inc. v. NLRB says under such circumstances, no violation under Wright.

c. Duty to Bargain – exists under §8(d) but here drivers were fired before any meetings, and still no violation – seems like employer can escape §8(a)(5) violation if his firing was legal under Lassing even though he might otherwise be able to work out some sort of agreement with union.

II. Darlington – Co. owned by Milliken – corporation is liquidated after union wins – union claims §8(a)(1 & 3) from plant closing and §8(a)(5) for refusal to bargain – decision – employer has right to terminate entire business for any reason (even vindictiveness against union), but not to close parts of the plant for whatever reason – violation of §8(a)(1) only when §7 rights outweigh employer interest, also, no need for discriminatory motive (doesn’t apply here where entrepreneurial interests of employer are too great) – look at §8(a)(3):
a. Partial Closings – employer cannot close part of business where union has formed (ex. runaway shops – idea is that employer would get future benefit in discouraging unionization) – but complete closing does not provide any benefit (not clear what type of closing this was).
b. “Chilling Rights Elsewhere” Test – partial closing is §8(a)(3) if motivated by a purpose to chill unionism in any of the remaining plants of the single employer and if employer may reasonably have foreseen such chilling effects.
i. Factors for Determining if There Would be “Chilling Effect”: 1)interest in another business where, even if different, could reap the benefit from the discouragement of unionization there; 2)close the plant with the purpose of producing such a result; 3)relationship to the other business which makes it reasonably foreseeable that its employees will fear closing if they organize.

c. Discriminatory Total Shutdowns Beyond the Reach of §8(a)(3) – Harlan says no §8(a)(3) even if total shut down was vindictive – why?

d. Applicability of “Chilling” Test to Decisions Other than Shutdowns – Ex. Lassing – closed only driver’s part of business – do we look to see if it chilled the union aspirations of employees in other parts of the business? George Lithograph Co. – chilling effect on remaining employees can be inferred without direct proof, where general anti-union motive is shown.

e. Remedies for “Runaway Shops” – given that much could be sold off, Board should probably look for §10(j) preliminary injunctive relief.

2(C). The Scope of Protected Employee Activity
2(C)(i). “Protected” Concerted Activity: Means Test
I. NLRB v. Washington Aluminum Co. (USSC) – machine shop was freezing and Co. never fixed it – one day when it’s still cold, 7 employees walked off and are fired – Co. charged with §8(a)(1) – decision – USSC upholds §8(a)(1) – action is §7 concerted activity even when it takes place before, after, or at the same time as a demand for a remedy is made – given no bargaining representative, they needed to speak for themselves in the best way they knew how.

a. Unprotected or Indefensible Activity – activity here does not fall in the category of “unprotected concerted activity” [those that are: 1)unlawful; 2)violent: or 3)in breach of contract], nor is it “indefensible” (disloyalty to employer deemed unnecessary to carry out legitimate concerted activity).
II. Elk Lumber Co, (Board decision) - employees fired for protesting unilateral change in pay by working slower – employer charged with §8(a)(1 & 3) – decision – objective of concerted activity to reincrease pay, was lawful, but slowing work, rather than making a complete stoppage, violated the terms of employment (not concerted activity protected by the NLRA) – irrelevant that employer was not explicit about what was a satisfactory level of work (employees knew).

III. Limitations on Means Employed – from list in Washington Aluminum:

a. Unlawful Activity – activity cannot make the employer break the NLRA or another law – unlawful under state law does not mean unprotected under §7, given that many state laws are preempted by federal laws.

b. Violent Activity – some walkouts unprotected where they threaten to cause physical damage to employer’s property (ex. leaving molten iron in cupola) - §7 does not cover actual or threatened violence against people.

c. Breach of Contract – unprotected if employees engage in a certain §7 right waived under CBA – although unions do not have authority to waive all of employees’ §7 rights.

d. “Indefensible” or “Disloyal” Conduct – no §7 protection for activity found to show a disloyalty to employer which the Court deems unnecessary to carry on the worker’s legitimate concerted activities.

IV. Reasonableness of Conduct – is all otherwise §7 protected concerted activity allowed even if it is otherwise unreasonable? Bob Evans Farms, Inc. – 7th Circuit denied enforcement of §8(a)(3) where employees were fired after they walked out of a restaurant and wreaked havoc on operation – Court said “right to disrupt…is tempered by an inherent proportionality req.” – must look at reasonableness of the conduct.
V. Partial/Intermittent Strikes vs. Full Stoppages – partial/intermittent strikes are not protected – Yale University – unprotected partial strike where grads. stopped submitting student grades but continued to perform other duties.

VI. Concerted Activity by Unorganized Workers – could §7 be interpreted to protect only union-led protests, unlike the ruling in Washington Aluminum?

VII. “Condonation” – NLRB may order reinstatement if an employer is held to have waived his rights to discipline if it expressly or impliedly condoned employee’s unprotected activity – need clear evidence that employer agreed to forgive the unprotected conduct (ex. offer of reinstatement alone not enough).
VIII. Discharge for “Disloyalty” – Jefferson Standard (USSC) – during impasse over renewal agreement, union members picket Co. TV station during off-duty hours (continuing to work) – then suddenly, also began distributing handbills which degraded quality of Co.’s TV service while not mentioning labor issue – employees involved in handbilling discharged – decision - §10(c) says Board cannot require reinstatement if employee was discharged “for cause” – this “cause” is established under the disloyalty to employer exhibited by handbills especially considering they didn’t even mention labor dispute.
a. Dissent - §10(c) does not mention discharge for “disloyalty” – many protected actions could be deemed “disloyal” – crazy to say “cause” exists whenever concerted actions are taken in the absence of a labor controversy (misconstrues legislation meant to put employees and employers on equal footing).
b. Nexus Requirement – as in this case, allow certain “disloyalty” as long as there is a “nexus” between disparagement and labor dispute.

c. False Disparagement – should disparagement related to a labor dispute, that includes false claims be protected? Some ruling say yes, some say no.
2(C)(ii). “Protected” Concerted Activity: Purpose or Object Test
I. Eastex, Inc. v. NLRB (USSC) – employees prohibited from distributing union newsletter that included reference to union’s political opinions on issues not directly related to at-work labor issues (ex. President’s decision to raise the minimum wage) – decision – two questions:

a. Qualification as Concerted Activity – does distribution of newsletter qualify as §7 concerted activity? Court is not the one to delineate at what point the relationship btwn. concerted activity and employee interests become too attenuated to come within the “mutual aid and protection” clause of §7 – still, they can look to see if Board applied their standards accurately – in this case, Board was correct to say that newsletter itself was intended for “mutual aid and protection” (§7), since general references to political issues like minimum wage still has relevance to employees interests.
b. Employer Interests – given protection of newsletter, does fact that distribution is on employer’s property create countervailing property interest that outweighs §7 rights? Here, distribution was on nonworking time and in nonworking areas – look to Republic Aviation – since employees are already on the property, employer’s management interests rather than property interests, are effected (only property interest is in preventing employees from bringing unprotected materials to be distributed at work, but these are protected – also, any intrusion on property rights not a big deal if management interests are protected) – here §7 rights outweigh employer interests since distribution was closely tied to vital concerns of the Act.
II. “Whistleblowing” and Other Protests of Nonlabor Management Policies – Board and Courts deny protection to employee protests when motivated by their own interests or those of the public.

III. Protests over Supervisor Issues – typically, action to influence supervisor hiring/firing decision wouldn’t be protected since they lie outside the sphere of legitimate employee interests (protests is not for “mutual aid and protection”) – however would be protected if supervisor has direct impact on employees’ own job interests and work performance.

2(C)(iii). Individual Employee Action as “Concerted Activity” – is conduct engaged in by an individual employee nonetheless “concerted” under §7?

I. NLRB v. City Disposal Systems, Inc. (USSC) – single driver refuses to drive truck because of faulty brakes (assertion of this right is covered by CBA) – is activity “concerted?” – decision – Board applied “Interboro Doctrine” where an individual’s assertion of a right grounded in a CBA is recognized as “concerted” under §7 – given Chevron, Board has a lot of deference, look to see if decision is also reasonable under Step 2 – USSC determines that §7 doesn’t need to be confined to narrow reading requiring two or more employees – when employee statement or action is reasonably intended to enforce a collectively bargained right, he does not stand alone (act is concerted – reinforces rights of all employees under agreement) – no requirement to explicitly announce CBA violation as basis of action.
a. “Interboro Doctrine” Justifications: 1)assertion of right in CBA is extension of a concerted action that produced the agreement; 2)assertion of such a right affects the rights of all employees covered by CBA.

b. Limitations to “Concerted Activities” – don’t forget other decisions that limit what qualifies as a “protected” concerted activity – employer also free to negotiate limitations on certain employee concerted actions.

c. “Concerted” vs. Protected – activity can concurrently be “concerted” and unprotected – ex. if CBA prohibited employee refusal to drive truck that ends up being safe even if he reasonably believed it wasn’t.

d. Individual vs. Concerted Protests – typically, §7 protection excluded from complaints of sole employee – City Disposal is one of a few exceptions.

II. “Obey Now, Grieve Later” – even absent express language, labor agreements are typically read to require employees to continue job assignments even if they violate the CBA – exception commonly exists when assignment may pose a safety threat (as in City Disposal).

III. Individual Protests Asserting Noncontractual Workplace Rights: From Alleluia to Meyers Industries – in Alleluia, Board expands Interboro Doctrine to protect individual employee’s action that stemmed from his individual (noncontractual) concerns about safety and absent any express support of other employees (Board found implied consent of other employees absent their express disavowal) – Board overturns in Meyers which required proof that an activity was engaged in with the support of other employees without presuming such authority (in situations where a CBA on the topic is lacking).
IV. Individual Action that Qualifies as Concerted – Mushroom Transportation says that concerted activity includes situations where individual employees seek to initiate or prepare a group for action, as well as when they bring truly group complaints to management’s attention.

a. Logical Outgrowth – Salisbury Hotel – individual activity protected as “concerted” when it is the “logical outgrowth” of group activity.

V. Employer Knowledge of Concerted Nature – In Meyers, Board required that for protection of individual action, employer must know of its concerted nature.

VI. NLRB v. J. Weingarten, Inc. (USSC) – employee was investigated for taking food from store without paying – employee request for presence of union rep. at investigatory interview was denied – claim of §8(a)(1) violation – decision – Board’s rule in Quality Mfg. Co. (allowing for §7 right of individual employee to refuse investigatory interview in certain circumstances) is a permissible construction of “concerted activities for…mutual aid or protection.”
a. §7 Right to Refuse Investigatory Interview – Quality Mfg. Co. – requirements: 1)right inheres in §7 guarantee of right to act in concert for mutual aid and protection – union rep. safeguards not only individual employee’s interest, but also interests of the entire bargaining unit by ensuring that employer does not impose punishment unjustly; 2)arises only in cases where rep. is requested; 3)right to request rep. limited to situations where there’s a reasonable belief interview may result in discipline; 4)exercise of right may not interfere with legitimate employer prerogatives (employer has no obligation to justify refusal); 5)employer has no duty to bargain with any union rep. that might be admitted.
b. The Two Elements for Weingarten Protection (Presence of Union Rep.) – must have: 1)investigatory interview; 2)that may lead to disciplinary action.

c. Previously Arrived at Disciplinary Decisions – no right to have union rep. present at meeting where employee is informed of an existing decision.

d. Covert Investigation – courts hold that Weingarten doesn’t apply where covert investigatory interview is conducted by fellow employee (since investigated employee would not fear discipline).

e. Claims for Alternative Representation – can employee request presence of fellow employee rather if union rep. is unavailable? Board has held yes – can employee ask for a specific union rep.? Board has held no.

f. Remedies for Weingarten Violations – Taracorp Industries – employer’s Weingarten violation does not shield employee from discipline where investigation created “cause” for discharge given that §10(c) bars reinstatement if there was discharge for “cause” unless discharge was caused from requesting representation.

g. Policy Oscillations – Democratic Boards try to expand Weingarten rights while Republican Boards try to shrink them – is this a legitimate example of the political responsiveness of agencies sanctioned by Chevron?

VII. Weingarten in a Nonunion Setting – Epilepsy Foundation – can nonunion employees refuse an investigatory interview without rep. by a fellow employee? Board says yes - §7 rights equally applicable to nonunion setting – enhances employees’ opportunities to act in concert to prevent unjust punishment – dissent – ruling interferes with nonunion employer’s complete freedom under Act to deal with employees how he chooses.
a. IBM Corp. (NLRB – 2004) – did employers violate §8(a)(1) by denying request for non-unionized worker’s coworker to be present at an investigatory interview? Court rejects Epilepsy and holds that Weingarten right does not extend to non-unionized workplace (employees can request co-worker’s presence, they have a §7 right to do so and cannot be disciplined for it, but the employer has no duty to accede to request) – although Epilepsy ruling is a permissible interpretation of the act, Board’s job is to make a discretional policy decision to determine which permissible interpretation best effectuates the Act’s goals – Board must adapt policies to changes in industrial life (now, an increasing req. for workplace investigations thanks to new laws regarding discrimination and sexual harassment).
i. Reasons for Decision: 1)coworkers do not represent the interests of the entire workforce (like a union rep. would), given that there’s no defined bargaining unit with common interests; 2)coworkers cannot redress the imbalance between employers and employees (union rep. has power of CBA behind him, and can put parties on a leveler playing field); 3)coworkers do not have the same skills as union reps., especially in “the law of the shop” (seems like a weaker point to me); 4)possibility that chosen coworker is “coconspirator” in incident (union rep. is more objective); 5)presence of coworker may compromise confidentiality of info (union reps. Have duty not to misuse info from interview)
2(D). Union Waivers of Employee Rights to Engage in Protected Activity
I. NLRB v. Magnavox Co. of Tennessee (USSC – ‘74) – CBA allowed Co. to issue rules for “maintenance of orderly conditions on plant property” which included prohibiting employees from distributing literature even in nonworking areas on nonworking times – union request to change rules was denied and they filed §8(a)(1) – decision – obviously a §7 violation, but could solicitation and distribution rights be waived in CBA? Makes no sense to allow incumbent union to waive these rights since it would help keep them in power by limiting distribution of those who might oppose the union – union may bargain away economic rights but not rights that impair the employee’s choice of their bargaining representative.
a. Dissent – union waived its own interest in bargaining away rights of even union supporters to distribute or solicit info – in return they must have gotten a pretty big concession – cannot give them a windfall by allowing them to keep concession from management and have waiver overturned.
b. Rights-Based Explanation – barring union reps. from bargaining away free association and expression rights may be a way to prohibit an economically powerful employer from forcing union rep. to do so.

II. Metropolitan Edison Co. v. NLRB (USSC – ‘83) – union bargained away right to strike and then during another unions strike, refused to cross picket lines at employer’s request – Co. disciplined participating union officers more severely (discriminatory disciplining was upheld in arbitration decisions) – claim that selective disciplining violates §8(a)(1 & 3) – decision – under Magnavox, waiver of economic rights is allowed and so employer has right to contract for waiver of strikes and to punish when unauthorized strikes occur, but this doesn’t allow him to discriminately punish union officers more severely for those strikes (could deter qualified employees from seeking union office) or for failure to follow his directions in relation to those strikes.

a. Only Explicit Waivers Count – Co. argues that union acquiescence to harsher treatment and arbitration awards, implicitly established a contractual duty to be bound to them – Court rejects this idea, saying that parties do not waive statutorily protected rights unless this is “explicitly states” (clear and unmistakable) – here, union only agreed on not striking, not on following employer’s instructions about crossing picket lines.
b. No-Strike Clauses and ULPs – can unions waive right of employees to strike to protest ULPs? Mastro Plastics Corp. – USSC says that general no-strike clause does not waive right to strike against ULPs “destructive of the foundation on which collective bargaining must rest.”

i. Serious ULPs – Arlan’s Department Store – only strikes protesting “serious” ULPs are beyond the reach of general no-strike clauses.
ii. Employer’s Abridgement of Nonwaivable Right – even if no-strike clause explicitly covers ULP strikes, Magnavox suggests that clause would be ineffective if employer’s ULP involves abridgement of nonwaivable right (ex. strike to protest unlawful recognition or withdrawal of recognition from bargaining representative, would be deemed beyond the reach of any no-strike clause).

2(E). Employer “Support” or “Domination” of a “Labor Organization” - §8(a)(2) was response to employer-initiated representation plans – as more employees enter areas of management, people revisit value of §8(a)(2) because if an employee involved with the union suddenly became a manager, he could no longer be involved given possibility of a §8(a)(2) violation.

I. Elements of Labor Organization - §2(5): 1)employee participation; 2)exists for purpose of dealing with employer; 3)concerning grievances, wages, working conditions, etc.
II. Anti-union Motive – not necessary for a §8(a)(2) violation.

III. NLRB v. Streamway Division, Scott & Fetzer Co. (6th Cir. – ’82) – union loses election and then Co. establishes in-plant rep. committee to provide “coordination between plant personnel and management” – claimed §8(a)(2) violation – decision – if committee was “labor organization” under §2(5), it was dominated by employer, but this was not a “labor organization.”

a.  “Dealing with Employer” Requirement – Cabot Carbon originally required “dealing with” to mean “bargaining with,” but USSC reversed and gave “dealing with” a broader meaning but didn’t specify the boundaries.

b. Some Communication Allowed – logically reading the Act helps us understand that not all employer communications with employees are illegal – General Foods – “teams” created by employer were not labor organizations because they were not established to cut off unionization effort nor to answer concerns of any unrest in bargaining unit – Mercy-Memorial Hospital – communications between a committee and management does not itself bestow labor organization status.
c. Course of Dealings Requirement – Court here says committee was not labor organization because it was part of company plan to determine attitudes about problems for the company’s self-enlightenment, rather than a method through which to pursue “a course of dealings.”

d. Interference With Employee Choice Requirement – Federal-Mogul – Unless employees are encouraged to mistakenly believe that a committee is truly representative and affords a forum for collective bargaining, no interference with employee choice (essential to a finding of an ULP) has occurred.

IV. Electromation (7th Cir – ’94) – Co. develops “action committees” to involve employees in fixing problems in five categories – Co. manager management officials facilitated discussions and coordinated meetings – employee participants signed up and were paid for their time – when union tried to get representation, committees were disbanded – union claimed §8(a)(2) violation – decision – “labor organization” can exist even if it lacks formal structure, has no elected officials, constitution, or bylaws, does not meet regularly, and does not require fees.

a. Management “Domination” – can be established by employer’s act of creating the organization and determining its structure and function (if employees determine formulation and structure, domination is not established, even if employer can influence organization’s structure or effectiveness) – in this case, Co. determined method for choosing reps. (sign-up sheet) and determined what subjects would be discussed (excluded issue of wages).
b. Intent vs. Purpose – no anti-union animus, or intent to dissuade unionization, needed to find §8(a)(2) violation (look at effect) – still, need to look at “purpose” of organization through what it actually does – if purpose is to “deal with” employer concerning conditions of employment, then it is a labor organization under §2(5) no matter what the employer’s involvement in creating and keeping it around might be.

c. Reasons for Finding Labor Organization in This Case: 1)employees participated in committees; 2)activities of committees constituted “dealing with employer;” 3)subject matter of dealing concerned conditions of employment; 4)employees acted in representational capacity within meaning of §2(5).

i. Representational Capacity Requirement – Board has refused to rule on whether §2(5) requires the organization to function in a representational capacity, or whether this is the policy underlying §8(a)(2).

d. Committees for Productivity and Efficiency Problems – concurrence says they should be allowed – claim they fall outside of §2(5) being unconcerned with the prohibited areas listed in the definition.
V. Complete Delegation – General Foods tells us that employee committees do not “deal with” management where employees are delegated fully managerial tasks without the employer reserving supervisory authority (they are management).
VI. Employer Support – Board will typically allow employer’s financial and other assistance to a legitimately recognized independent union.
VII. Involvement of Union Leaders in Firm Management – under §8(a)(2) can someone simultaneously be in both positions? Professor Harper argues that union officials could be influenced if put in a management position.
VIII. §8(a)(2) Remedies: “Domination” vs. “Interference and Support” – Carpenter Steel Co. – under §10(c), the Board orders disestablishment of organization (whether or not affiliated) if employer’s ULP constitutes “domination” – if ULP was limited to interference and support and never reached “domination,” recognition will be withheld until certification (whether or not org. is affiliated).
IX. Employee Involvement and the ‘Company Union’ Prohibition: The Case for Partial Repeal of the §8(a)(2) of the NLRA – Estreicher - §8(a)(2) prohibits, in following Electromation, bilateral communications between employers and employees where employer responds to employee proposals (employer can still maintain one-way communication by listening to employee concerns).
a. Reasons for §8(a)(2): 1)employer coercion rationale – would remove an effective management device or beating down unions even where employees preferred independent representation (ex. employer saying he’ll only work with employer-sanctioned representation plan) – does not explain the full breadth of §8(a)(2) especially given prohibitions in §8(a)(4&5) which also protect against coercive imposition of representatives; 2)false consciousness rationale – remove employers from process to preserve preconditions for genuine employee free choice.
b. Assumptions of §8(a)(2): 1)worker given freedom of choice, would prefer independent unions; 2)organization of work in mass production industries relied on minute specialized tasks and hierarchical structures that required little or no input from production workers other than obedience to management (Taylorist concepts of assembly line work).
c. Congress Should Relax §8(a)(2) in the Face of Changing Work World – Taylorist concepts are being undermined as there’s an increasing need for “smart” workers who can operate controls and understand entire process of production (“lean production” allows for shedding of supervisors to tell workers what to do, especially if they know already) – as workers in “self-directed work teams” become their own supervisors, they inevitably need to communicate with employers on a bilateral basis over aspects of work.
d. Case for Partial Repeal of §8(a)(2) – change §2(5)’s definition of “labor organization” to entities that “bargain with” employer (vs. “dealing with”) over terms and conditions of employment – would otherwise allow Action Committees from Electromation since they didn’t involve actual bargaining for employer concessions, but were only discussions of issues.
X. Democracy and Domination in the Law of Workplace Cooperation: From Bureaucracy to Flexible Production – Mark Barenberg – new features of team-based workplaces, although enhancing self-sufficiency, also increase opportunities for employers to coerce workers.
a. Structural Coercion: 1)team leader turned intimidator – can intimidate workers through interactions, also has damaging info about them since they work together; 2)mutual coercion to work non-stop as a result of “lean organizations:” a)no-slack production forces workers to have 60-minutes of high effort work, given the fact that intermediaries are removed and so there’s no excuse for delays, b)rely on visualization – worker performance data is displayed and discussed, c)base pay and recognition based on group performance.
b. Manipulation of Team Communication – employers can train team leaders to control discussions so as to avoid employer concessions and to isolate pro-union workers.
3. REGULATION OF THE REPRESENTATIONAL PROCESS – US is one of few countries that regulates the process by which union recognition is achieved.

I. §9(a) – majority of determined unit must designate or select representative who will have exclusive collective bargaining authority in relation to pay, wages, hours of employment, or other conditions of employment.

a. Designation/Selection – Act does not enumerate any specific method by which representative is picked (employer with objective evidence of majority, such as through auth. cards, can voluntarily recognize union).

II. §9(c) – Board can conduct secret-ballot elections to determine majority status or for “certification” of results.

a. Certification – provides additional benefits beyond mere “designation or selection,” given greater legitimacy of result (see Gissel).

3(A). Obtaining Representative Status Through the NLRB’s Election Procedure
3(A)(i). Appropriate Bargaining Units
NLRB Unit Determinations: Substance and Procedure – before election, need to determine appropriate bargaining unit (§9(a) – “unit appropriate”) – unit questions arise in two contexts: 1)appropriate unit within single facility (ex. do all employees in factory make up one unit, or should they be broken up according to job specifications?); 2)whether single-facility or multi-facility unit is appropriate (ex. should all employees in job classification within all of Co.’s plants be grouped together? Should there be a grouping based on geography of plants, as in by regions?).

I. Procedure: 1)union takes “first shot” at picking appropriate unit – filed petitions with Regional office; 2)employer often seeks to alter unit (tries to make it larger so that common interests are harder to come by – will decrease strike probability); 3)agreement over unit will lead to an election (85% of cases); 4)If no agreement, hearing is held in Regional office and Regional Director makes decision, subject to rarely granted discretionary review of the Board; 5)Board unit decision can only be appealed if a ULP precipitates and the unit issue is raised in the ULP proceeding (§9(d)).

a. Unit Size and Win Rates – the larger the unit, the less likely the union will win.

II. American Hospital Assn. v. NLRB (USSC – ’91) – Board rulemaking (under §6) created only 8 bargaining units for the healthcare industry – can Board do this? Under §9(b), Board must decide appropriate unit “in each case” – Court says this doesn’t preclude making a broad rule rather than a case-by-case basis – Board rule isn’t arbitrary just because it might not work great in certain hospitals – rules increase predictability while sacrificing independent justice.
III. Friendly Ice Cream Corp. v. NLRB (1st Cir. – ’83) – Friendly refuses to bargain saying unit was inappropriate since it only covered one restaurant (rather than a district, which includes 4-9 restaurants) – decision – Court says burden on employer to show that Board-approved unit is inappropriate rather than just showing a more appropriate unit (Co. opinion on what is the most efficient form of organization cannot control the situation – would give them too much power in deciding appropriate units).
a. Board’s Unit Determination – must balance employee and employer interests but employee right to freedom of choice in exercising right to bargain collectively (§9(b)), is more important – need to see if employees share a “community of interest” – Board looks at several factors, none of which is determinative: 1)geographic proximity of the stores; 2)employee interchange between stores; 3)autonomy of store manager, especially with labor relations decisions; 4)extent of union organization; 5)history of collective bargaining; 6)desires of affected employees; 7)employer’s organizational framework; 8)similarity in skills, employee benefits, wages, and hours of work.

i. Store Manager Autonomy – most important factor to the court – here, Board found store manager had significant control.

b. Single Store Presumption – Board presumes that single-store/location is appropriate bargaining unit (rebuttable on employer’s evidence).

c. Employer Interest – is there anything in §9(b) that requires the Board to look at employer unit interests as well? Doesn’t look that way.

d. Merged Units – Board will only allow union to merge units in separate stores it represents upon a showing that a merged unit is appropriate and following an election within this new unit (Signal Delivery).

Judicial Review of Unit Determinations and Other Representational Issues
I. Leedom v. Kyne (USSC – ’58) – Union seeks unit of all nonsupervisory professional employees (§2(12)) in Westinghouse plant – on competing union petition, Board included 9 nonprofessionals saying they shared a “community of interests” and wouldn’t destroy the professional character of the unit – union seeks injunction, saying action was illegal under §9(b)(1) – decision – within the Court’s right to uphold wording of the Act and to dismiss Board unit determinations.
a. Dissent – legislative history points at limitations on Courts’ rights to review NLRB unit decisions to circumstances in §9(d) (typically requires Board decision on an entire ULP, rather than just a unit determination, before one can resort to the Courts (§10(e & f)).
b. Narrow Scope of Decision – Court notes that under AFL v. Labor Board, representation cases are not “final orders” reviewable under §10, however union would otherwise not have an avenue for enforcing their §9 rights.

II. Indirect Review of Unit Determination and Other Representational Issues: “Technical §8(a)(5)” Cases – employer can get judicial representational review by refusing to bargain and converting issue into ULP (§8(a)(5)) – under §9(d), record from rep. proceeding is included in the record used for a ULP decision under §10(a-c) – court will review underlying rep. case in deciding if §8(a)(5) was violated.
a. Delay – requiring filing and processing of ULP rather than allowing direct post-election review of certification, adds 6 months to review process.
III. Union-Initiated Review of Representational Issues – no comparable means of converting rep. issue into ULP – Leedom v. Kyne doctrine is all they have.

Special Issues Arising in Unit Determinations
I. Craft vs. Industrial Units
a. Globe Machine & Stamping Co. (NLRB – ’37) – where two or more appropriate units exist, election should be held to determine employee desires (gave craft employees a chance to get a smaller unit).

b. Mallinckrodt (NLRB – ’66) – alters American Can Board decision (denying severing craft unit from broader unit) to require such decisions to be based on analyzing all relevant factors (typically still deny severance).

II. Accretion & Multiemployer Bargaining Units
a. Accretion – should new group of acquired employees (ex. through adding plant) be incorporated into existing unit or given an election to determine their preferences? Super Valu Stores, Inc. – Board assumes valid accretion only if new employees have no separate identity and share “community of interests” with existing employees; Laconia Shoe Co. – no accretion if group already existed at time of certification, but were not part of contract, or if they sprouted after certification, if they were not part of the larger unit to which accretion is sought now.
b. Multiemployer Bargaining Units – single master agreements typical in industries with large number of small firms – §9(b) does not explicitly allow multiemployer units (refers to units defined by employer, craft, plant), but Board history has upheld it – Board does not conduct certification elections in the unit, rather union with majority status amongst employees of employer tries to get employer consent to join the larger unit (unclear if they strengthen or weaken worker’s rights).

III. Contingent/Joint Workers – M.B. Sturgis, Inc. (NLRB – 2000) – how do you treat employees of temp. agencies (supplier employer) that work for long periods of time at a single company (user employer)? Joint Employers if they share or codetermine essential terms and conditions of employment – contingent worker when supplier hires and fired and determines pay and benefits while user responsible for day-to-day supervision and direction.
a. “Community of Interests” Model – Board will look to “community of interests” of the workers to determine if they should be part of a “user” employers unit that they work in, rather than asking for supplier and user employer agreement to be part of a “multiemployer” unit (unit of employees working for one “user” is an “employer unit” under §9(b)).

i. Extension of Existing Agreement – could allow for automatic extension of unit’s agreement, without election, or heightened “community of interests”/accretion standards.

b. Bargaining – each employer bargains with union over the terms they control (“supplier” will typically deal with pay and benefits).

c. Unionization of Only “Supplier” Employees – Board will require multiemployer bargaining principles (consent of separate user employers) where union seeks to make unit out of all supplier employees and bargain with separate user employers over the terms controlled by user – no multiemployer consent needed if union seeks to bargain only with supplier employer over terms controlled by supplier.
i. Bargaining Only with User Employer – Outokumpu Copper – Board would allow union to bargain only with user employer of joint/contingent employees over the terms it controls.
d. Purpose of Decision – meant to help unions who have difficulty organizing temp. employees because of high turnover – can also be detrimental if union doesn’t want to include temps. and employer raises the issue that they should be included because of “community of interest.”
IV. Labor Bargaining Units – Douglas Leslie – for employers, the best Board ruling is one that creates a unit too large for a union to organize – Board favors unionization and therefore smaller units which Leslie says enhances the collective voice of workers.
a. Factors Board Relies on in Selecting Unit: 1)first priority is to encourage unionization; 2)compensation similarities – similarities of wage rates, manner of determining wage rates, hours of work, and other compensation benefits – idea that if there’s greater similarity, those workers should be in one unit, although Board can emphasize various similarities/differences to affect the ruling they want; 3)functional integration – if there’s a continuous flow process so that one group can shut down a firm without another group, then Board favors a larger unit; 4)collective action problems – if the unit is too small, it might not want to bear the costs of collecting information and negotiating an adequate agreement; 5)geographic separation – if workers are separated by distance, Board might seek to make separate units since difficult to communicate preferences.
b. Narrow Unit Myopia – narrow units do not reflect interests of workforce and can become a faction because of failure to internalize the concerns of others.
3(A)(ii). The Question of Equality of Access – employer’s access to employees to communicate their message.
I. Nutone and Avondale (USSC – ’58) – can employer enforce no-solicitation rule that applies to all employees, whether they support or are against the union, while at the same time engaging in antiunion solicitation? Decision – Employer may engaging in noncoercive antiunion solicitation under employer free speech in §8(c), and here, no evidence showing inability of labor org. to reach employees in other ways.
a. Rule – no basis for invalidating otherwise valid no-solicitation rule if opportunities for reaching employees with prounion message, in spite of no-solicitation rule, is at least as great as employer’s ability to promote a legally authorized expression of antiunion views (§8(c)) – ULP may still exist, but there needs to be other evidence of case-by-case circumstances.
II. Captive Audience Speeches and Broad, Privileged No-Solicitation Rules – Livingston Shirt Corp. (NLRB – ’53) – employer not required to grant union access to his plant that is equal to his own – employer can assemble captive audience of employees for anti-union speech and is only allowed to give union equal access in special circumstances (ex. unlawful or privileged no-solicitation rule).

III. Employer Control of Employee Audience – Litton Systems, Inc. (NLRB – ’68) – employees have no statutorily protected right to ask questions or leave an employer noncoercive anti-union speech they are required to attend, when such meeting is on Co. time and property.

IV. Peerless Plywood Restriction – Peerless Plywood (NLRB – ’53) – single constraint on noncoercive captive audience speeches – election will be set aside under General Shoe if employer/union captive audience speech is given within 24 hours of election (does not effect other forms of campaigning nor does it effect speeches on employees’ own time where attendance is voluntary) – idea is that speech gives unfair advantage to the last party.
V. Impact of Holding Work-Site Elections – despite effort to get greater turnout, on-site elections allow employers to solicit while restricting unions from their property to do the same – recently, use of mail balloting has expanded.

VI. Access Remedies for Serious ULPs – where ULPs in face of organizing effort are serious in nature, remedy can include certain forms of union access to employer’s premises (ex. use of bulleting boards) – access typically limited to site where ULP occurred.

VII. Excelsior Underwear Inc. (NLRB – ’66) – should election be set aside if employer doesn’t provide union with names and addresses of employees eligible to vote? Decision – disclosure of info should be required in all elections within 7 days of election approval by Regional Director – given that labor org. typically has no right of access to plant, needs to be able to reach employees.
a. Applying Nutone – argument that before requiring disclosing list, union needs to show inability to reach employees in other ways – Court disagrees, saying that union’s alternative means of communication is only relevant if Board’s proposal of access interferes with some employer right (not the case here).

b. Substantial Compliance with the Excelsior Rule – If employer was not in “substantial compliance” with list requirement (ex. number of omissions), Board will overturn election from union objection – lack of such compliance is presumed if defects in list are shown to be in bad faith.

c. Earlier Access to Excelsior Lists – list only required within 7 days of approval of election, but given that union needs 30% union support before filing for election in unit, should lists be made available sooner?

3(A)(iii). Regulation of Restraint and Coercion in the Election Process – there’s a line between what is permissible and impermissible content of communications.
Threatening Speech
I. NLRB v. Golub Corp. (2nd Cir. – ’67) – does employer violate §8(a)(1) if, in his communications, he prophesies that unionization will create detrimental effects for employees? Or are such communications valid under §8(c)? Decision – to avoid impinging on 1st Amendment rights, only if words contained “threat of reprisal” explicitly within them, can they be said to go beyond §8(c) (prediction of adverse consequences from unionization can be seen as a threat to produce them, but this danger alone is not enough) – Court reads speech as only expressing fear of unionization, no threat of reprisal.
a. Dissent – Hays says, “an employer can dress up his threats in the language of prediction and fool judges. He doesn’t fool his employees; they know perfectly clearly what he means…”

b. Informed Employees – if employer’s couldn’t describe their “fears” of unionization, would employees be as informed of the potential conseq.?

c. Actual Impact of Speech – Board typically doesn’t care what impact is, but should it perhaps look at impact in this situation?
II. NLRB v. Gissel Packing Co. (USSC – ’69) – did employer speech go beyond the protections of §8(c) and violate §8(a)(1)?
a. Labor Relations Setting – assessment of employer’s expression must be made in the context of the labor relations setting – need to balance employer rights with employees while taking into account economic dependence of employees and as a result, their potential tendency to pick up intended implications that might otherwise be dismissed by an outside ear.

i. Election Comparisons – election of union is not like election of legislators where people listen are freer to listen more objectively given that their decision will not directly impact their lives and given that they are not economically dependent on the situation.

b. Room for Employer’s Prediction – Can give any views that do not have a “threat of reprisal or force, or promise of benefit” but predictions must be: 1)carefully phrased on the basis of objective fact, 2)to convey an employer’s reasonable belief, 3)as to demonstrably probable consequences, 4)beyond his control, 5)or to convey a management decision already arrived at to close the plant in case of unionization (Darlington) – not the case here.
i. Consequences at Other Companies – can employer recount results of unionization at other companies without specific reference to predictions at his company? Probably not, given implications.

III. Concurrent Other ULPs – Board will typically find the presence of other employer violations significant in assessing whether a statement violated §8(a)(1).

IV. Reasonable Employees – Board will often look to see how a reasonable employee in a specific situation would interpret a statement (as in Gissel, where it’s clear that an outside ear might view something differently).

Board Procedures Governing Campaign Tactics – two procedural rights through which alleged campaign violations can be challenged: 1)filing “objections” under Board’s representational procedure; 2)filing of §8(a)(1) under ULPs procedure.

I. General Shoe Corp. (NLRB – ’48) – employer read antiunion addresses to employees in small groups in his office – despite lack of ULPs and employer speech covered by §8(c), Board sets election aside anyway.

a. Rule – conduct so glaring that it creates an atmosphere which makes free choice difficult, will sometimes warrant invalidating an election, even though that conduct may not constitute a ULP – criteria looked at in representational proceeding to see if misconduct interfered with election, need not be the same criteria to determine if a ULP occurred.

II. §8(c) and the First Amendment - §8(c) is said to apply the 1st Amendment in the employer setting and while the General Shoe doctrine is pretty accepted, but Board sometimes question where conduct not violating §8(c) and otherwise protected by the 1st Amendment, should be the basis for overturning an election?

III. ULPs as Per Se Violation of “Laboratory Conditions” – should a pre-election ULP serve as grounds for automatically setting aside an election, even if having no effect? Under Caron Intl., Board will not set aside an election where the ULP had a de minimis effect on the results (looks at factors).

IV. Two Routes, Two Remedies – results of objection and §8(a)(1) cases will typically be the same, but procedure and remedy might be different: 1)objections to election – must file within 7 days of election based on conduct within “critical period” (filing of petition and election itself) – must be filed if remedy sought is new election; 2)§8(a)(1) – follow ULP procedure – must be filed within 6 months of the alleged conduct (§10(b)) – remedy is typically cease-and-desist order and posting by employer claiming they are violators.

Factual Misrepresentations: 1)Hollywood Ceramics – new election justified if misrepresentations are a serious departure from the truth and are made at a time when the other party doesn’t have a chance to reply; 2)Shopping Kart – overturns Hollywood Ceramics holding that inquiry into truth or falsity of claims would only occur if misrepresentations concern Board processes, or use of forged documents which make voters unable to recognize propaganda for what it is; 3)General Knit – returns to Hollywood Ceramics; 4)Midland National Life Insurance – back to Shopping Kart.

I. Midland National Life Insurance (NLRB – ’82) – day before election, employer distributes document regarding union’s involvement with local employers and their adverse impacts on them, as well as union’s financial report with parts removed – union finds out too close to election time and doesn’t have chance to respond effectively – decision – like Shopping Kart more because it isn’t about subjective determinations of what is a “serious” misrepresentation (like Hollywood Ceramics) but rather has a clear cut, objective rule (leave task of evaluating misrepresentation content to employees, while allowing Board intervention when no voter could recognize it for the propaganda that it is, like forgery).
a. Substance vs. Manner of Misrepresentation – set aside election not because of misrepresentation substance, but because of the deceptive manner in which it is made.

b. Dissent – makes no sense to protect against forgeries while allowing for other types of misrepresentations that perhaps employees cannot discern – also, unlike political campaigns, here employees do not have access to much outside information to help determine whether something is propaganda.
c. Policy Oscillations at the Labor Board – Estreicher says changing existing Board policy should only occur through rulemaking, which operates prospectively, meaning parties know the applicable rules when they try to use a specific campaign tactic.
d. Midland in the Courts – all but 6th Cir. follow it – 6th Cir. will overturn election even in the absence of forgery if misrepresentation is “so pervasive and the deception so artful that employees will be unable to separate the truth from untruth” (sounds like Midland dissent).

e. Formco Doctrine – Formco still in place following Midland – overturn election if there’s a substantial mischaracterization or misuse of Board documents (forgery not required).

Promises and Grants of Benefits
I. NLRB v. Exchange Parts (USSC – ’64) – does §8(a)(1) prohibit conferral of benefits, without more, where eer’s purpose is to affect election outcome? Union lost election after eer allowed employees to decide on nature of previously announced “floating holiday” (whether to allow it to be taken on birthdays) – decision – danger from “well-timed” benefits because ees recognize that employer can later take them away (create coercion through “fist in a velvet glove”) – less danger if benefits are conferred permanently and unconditionally, but at the same time, there is the issue of other future benefits which could be affected – here, violation of §8(a)(1) because Board assumes improper motive if benefits are timed near election (employer must disprove this by showing timing influenced by factors other than motivating the election – ex. part of existing Co. policy).
a. Estriecher – doesn’t buy the fist in velvet glove analogy – employees more likely to see it as a bribe rather than a threat to harm them in the future – maybe Exchange Parts is about preventing such bribes where union is unable to use the same tactic given their lack of power.

b. Employee Choice – why not let the employees decide, through election, whether they viewed the employer’s gesture as “strategic” or a mere bribe? They always have recourse for another election within a year.

II. Exchange Parts and Objections Cases – B&D Plastics – in objections cases, Board will determine if election should be set aside based on: 1)size of benefit conferred in relation to stated purpose for granting it; 2)number of employees receiving it; 3)how employees would reasonably view purpose of benefit; 4)timing of benefit (rebuttable Board inference that benefits during critical period are coercive).
III. Solicitation of Grievances – Trobitt & Castleman – absent prior practice of soliciting employees for grievances, timing this new practice with union campaign, is a §8(a)(1) violation if accompanied by express or implied promises to remedy (rebuttable presumption that there is an implied promise to remedy).

IV. NLRB v. Savair Manufacturing Co. (USSC – ’73) – union used pre-election “recognition slips” which employees signed to avoid paying initiation fees if union won election (not unconditional – need to sign before election) – §8(b)(1) violation? decision – allowing paints false picture of employee union support during the campaign (sign them in order to save money if union wins, not to show their support) – no obligation to vote for union after you sign slip, but many may feel an obligation – not resolved whether it’s a ULP for union to promise benefit for those who sign up, but union promises of benefit has been deemed a ULP in other contexts (ex. promising union standard $500 insurance policy for those who sign up – Wagner Electric Corp.).
a. Dissent – “unconditional” waivers of fees (stay open after the election) are clearly not coercive and not ULPs  – differentiates between employer promises of benefit (Exchange Parts) and union waiver of fees: 1)employer has power to grant benefit but here it is only contingent on union winning election; 2)when employer increases benefits, this is an implicit threat that they can be taken away, but union can’t transmit such a threat unless it is elected.

b. Unconditional Waiver of Fees – is the Court ruling that the impact of pre-election waivers, however slight, is an avoidable cost because same union interests can be served by “unconditional” waivers (that are legal)?
c. Union-Financed Litigation as a Savair Violation? Can union initiate litigation against employer, on behalf of employees during the “critical period” as a “taste” of what they can do? Novotel New York says this is not objectionable, but Freund Baking Co. says it is.
Interrogation, Polling, and Surveillance
I. Timsco Inc. v. NLRB (DC Cir. – ’87) – union seeks to set aside election results because of interrogation of employees by employer, claimed to be coercive (§8(a)(1) violation) – decision – to determine coerciveness, court combines Bourne four factors test [looks at: 1)background – ex. history of employer hostility/discrimination; 2)nature of information sought; 3)identity of questioner – ex. how high on company hierarchy; 4)place and method of interrogation; 5)truthfulness of reply] with “totality of circumstances” test – first conversation was clearly coercive, and even though many of subsequent ones, might not be coercive alone, they were already clouded by the coerciveness of the first conversation (“totality of the circumstances”).
a. Findings of Coerciveness – whether interrogation is found to be coercive, depends on impact rather than motive.

II. Systemic Polling of Employees: The Struksnes Safeguards – polling of unrepresented employees (to determine union support) will be deemed violative of §8(a)(1) unless certain safeguards are observed: 1)purpose of polling is to determine truth of union’s majority claim; 2)purpose communicated to employees; 3)assurances against reprisals are given; 4)employees polled by secret ballot; 5)employer has not engaged in ULPs or otherwise created a coercive atmosphere (maintain laboratory conditions).

III. Surveillance – surveillance of employee union activities is unlawful even if employees know of surveillance.

IV. Employer Photographing/Videotaping Protected Activity – typically a §8(a)(1) violation to photo or tape something like handbilling or picketing unless there is a proper showing of justification for the practice (ex. reasonable basis for anticipating misconduct).

3(B). Obtaining Recognition Without an Election
3(B)(i). The Preference for Elections – Board prefers “certification” through election under §9(c) (more reliable, provides union with greater safeguards), but will also allow for “designation” or “selection” of union by other means (especially when an employer’s ULPs have made an election a difficulty).
I. NLRB v. Gissel Pakcking Co. (USSC – ’69) – are union authorization cards, legitimately obtained, reliable enough to establish majority status and require employer to bargain under §8(a)(5) (without requiring an election)? Decision – Yes, although employer need not grant recognition immediately and can instead request an election under §9(c)(1)(B) but if employer has engaged in substantial ULPs that would make an election pointless, then Board can set it aside and issue bargaining order simply from card majority.
a. §8(a)(5)’s Duty to Bargain – duty to bargain with “representative of employees, subject to provisions of §9(a)” - §9(a) refers to representative as one “designated or selected” by majority (no need for certification).
b. Dual-Purpose vs. Single-Purpose Cards – here, all cards were single-purpose and therefore valid – otherwise follow Cumberland Shoe doctrine that says unambiguous dual-purpose cards are counted because employee should be bound by what he signs (not the same story if card is ambiguous).

c. Propriety of Bargaining Order as Remedy for §8(a)(5) Refusal to Bargain Where Employer Has Engaged in ULPs and Made Fair Election Unlikely – granting only cease-and-desist order and granting rerun would reward the employer since union would probably lose – three types of possible employer practice and effects on election: 1)Gissel I – outrageous and pervasive ULPs that definitely undermine election – bargaining order is valid; 2)Gissel II – less extraordinary and pervasive ULPs that still have tendency to undermine election and majority status – bargaining order can be valid under certain circumstances; 3)Gissel III – minor or less extensive ULPs that have de minimis impact on election machinery – will not sustain a bargaining order (Board rejects per se rule that any ULP will automatically create §8(a)(5) violation and require bargaining order).

II. Linden Lumber (USSC – ’74) – two rulings: 1)no §8(a)(5) violation for employer to refuse to bargain with union that has card majority if employer hasn’t committed ULPs – union faced with employer who doesn’t want to bargain under card majority can either file for election or press ULPs charges under Gissel (the former takes around 45 days and the latter can take 388); 2)even though employer had independent knowledge, union seeking recognition has burden of filing for election petition (§9(c)(1)(A)(i)).
III. Interim Bargaining Orders – should they be issued under §10(j) while General Counsel seeks remedial Gissel bargaining order? Data shows that 69% of cases where interim order was issued, resulted in settlement of favorable district court decision.

a. Value of a Bargaining Order – how much does it really do? §8(d) only requires employers to meet with union “at reasonable times and confer in good faith” – would a better alternative be to: 1)overturn marred elections under General Shoe; 2)order a prompt rerun; 3)use §10(j) to obtain preliminary injunctions and require reinstatement of discharged union supporters pending an ALJ and Board decision?
3(B)(ii). The Canadian Model: Mandating Recognition Without Elections
I. Paul Weiler – under Canadian model, if union emerges with card majority, employer has duty to bargain and never has opportunity to campaign against union (employer has opportunity to show benefits of nonunion regime before the union comes to the scene) – but elections still have symbolic value that card majorities lack, which is why in Nova Scotia, the Labour Board requires an election no more than five days after it receives certification petition (highly compressed time makes it nearly impossible for employer to mount sustained offensive against union) – Estreicher says this is too short a time.
a. Premises of Canadian Model – based on idea that employers have no interest in having a say on the issue of who will represent his employees.
3(B)(iii). Agreements to Bypass or Modify the NLRB’s Election Procedure – unions have sought to bypass NLRB preference for election procedures through:

I. Voluntary Card Check Agreements – union gains recognition once third party has confirmed union has attained majority status from cards – employer who agrees to card check and then refuses to bargain, violates §8(a)(5) – union is also not allowed to pull out of agreement and instead file petition for election.

II. Neutrality Agreements – variations: 1)management will not communicate opposition to union; 2)others define it as neither “helping nor hindering” union’s organizing efforts and make clear that management can communicate “facts” to employees; 3)many set limits on union campaign tactics as well – ex. requiring employer to keep statements “pro-company” and union to keep statements “pro-union” (vs. anti-company).
3(B)(iv). Restraints on the Recognition of Minority Unions
I. Bernhard-Altmann Texas Corp. (USSC – ’61) – employer recognizes majority status of union who in good faith, he believed had majority support, but in reality, did not – decision – §8(a)(1&2) violations – no one bothered to check the cards against the employee rolls (based majority status on good-faith assumption vs. fact) – makes no difference that majority status existed by date of formal agreement if it didn’t exist at time of recognition (since recognition could create a deceptive cloak of authority and elicit additional support) – also makes it more difficult to correct situation once union is certified.
a. §8(a)(2) – recognition of a minority union gives it an unfair advantage over other unions and constitutes providing “support” and “interfering” with employee choice (“impact” on ees rights).
b. §8(b)(1)(A) – seen as analogous to employer violation of §8(a)(1) – by creating minority union and claiming majority support, union “restrains” employees in exercise of their §7 rights.

c. Penalty – none attached to violation – employer subject only to remedial order requiring conforming conduct to the norms of the Act.

II. After-Acquired Facilities Doctrine and the Saturn-UAW Agreement – GM opens new plant and agrees to hire back old workers from old UAW-represented plant – also recognizes UAW as rep. of workers at new plant even before they’re hired - §8(a)(2) violation? No since employees already showed support for UAW at old plant, even though agreement here is new.

III. Prehire Contracts in the Construction Industry - §8(f) allows employer engaged primarily in the industry to enter into CBAs with independent unions before union has demonstrated majority support (reasoning is that most construction jobs are short-term and there’s a common use of union hiring halls) – this doesn’t preclude filing of a representation petition.
IV. Bruckner Nursing Home (NLRB – ’82) – rival union files §8(a)(1) and §8(b)(1)(A) charges when union claimed majority status and eer moved to recognize (rival union claimed that it wasn’t given a chance to organize) – decision – rejects Midwest Piping in saying there’s no §8(a)(2) violation for recognizing one of rival unions before filing of any election petition if union actually has majority support (if majority support is lacking, even good faith recognition would still be a violation – Bernhardt) – but if a valid election petition is filed under §8(c), employer must be completely neutral.
a. Benefits of Elections in Rival Union Setting – Board prefers elections in this setting since rival card drives produce situations where ees sign both unions’ cards (Board will not count such cards as evidence of majority, although it will count a “dual” signing if the 2nd is to repudiate the choice in the 1st) – this ruling encourages filing valid election petition or otherwise risk the other union beating them to a majority status through an employer recognizing auth. card majority. 

b. Rival Union Challenge to Incumbent Union – RCA Del Caribe, Inc. dictates that rep. petition filing by rival union does not require employer to cease bargaining with incumbent union, although post election, if rival union wins, the contract executed after petition will be null and void.

3(B)(v). Regulation of Organizational and Recognitional Picketing – §8(b)(7) – uncertified union not allowed to picket in order to coerce employer into “recognition/bargaining” or “accepting/selecting” union as rep., even if they have majority support (would force employer from possibly violating the act if union ends up lacking majority) – also evinces a Gissel/Linden Lumber Board preference for elections to test union support (at least in the absence of other ULPs undermining election conditions).
I. Blinne Construction (NLRV – ’62) – not all picketing is prohibited under §8(b)(7) – certified union may bargain for recognition or organization of employees it represents – any union can picket to advise public that employer doesn’t hire union people – uncertified union is only barred from picketing for prescribed purposes when: 1)§8(b)(7)(A) – another union has been lawfully recognized and questions concerning rep. cannot be raised under §9(c); 2)§8(b)(7)(B) – within preceding 12 months, election has been held; 3)§8(b)(7)(C) – picketing has been going on, without filing election petition under §9(c) within reasonable period not to exceed 30 days (with petition, picketing may continue while it is processed) – also allows for expedited election to bring picketing to an end.
a. Facts – union pickets in effort to gain recognition from employer for being majority rep. of 3 laborers – also protest employer ULPs in refusal to bargain – didn’t file election petition but commenced ULP proceeding within 30-day picketing period.

b. Decision - §8(b)(7) only exempts “certified” unions from its restrictions (meant to encourage union recognition through elections rather than just claims of majority status) – therefore an §8(b)(7)(C) violation not to file for an election within the reasonable period (for picketing demanding recognition), but does the existence of employer ULPs defend against this? No, because the purpose is still to file for an election.
II. Advising the Public Under §8(b)(7)(C) – section doesn’t apply when picketing is done to advise public of employer failure to hire union workers, as long as not intended to induce workers to refrain from performing services (“labor effect” determination – NLRB will look at actual impact on business rather than just quantitative effect, like number of packages not delivered).
III. The Requirement of a Recognitional or Organizational Object
a. Picketing by Incumbent Unions When Recognition Withdrawn – if union protests employer’s withdrawal of recognition during bargaining, will it be subject to §8(b)(7)(C) if it was unable to make a meritorious §8(a)(5) claim? Some ruling say that only picketing to gain an employer’s initial acceptance is prohibited, others say that following rejection of a §8(a)(5), the picketing becomes “recognitional” for purposes of §8(b)(7)(C).
b. Picketing to Protest Unfair Labor Practices - §8(b)(7) does not bar picketing by even uncertified unions to protest ULPs such as discriminatory discharges.
c. Picketing in Support of a Particular Demand Note Requiring Recognition – picketing by unrecognized union for particular demand (ex. reinstating of employee), as long as not requiring recognition, is allowed.
IV. Recognitional Picketing and Prehire Agreements – construction union violates §8(b)(7)(C) if it engages in recognitional picketing to enforce §8(f) and doesn’t file for election petition within 30 days (idea that §8(f) agreements are voidable pacts and unless actual majority support is established, signatory unions are minority unions subject to §8(b)(7)).

3(C). Ousting an Incumbent Union

3(C)(i). Bars to an Election
The Certification, Election, and Recognition Bars
I. Brooks v. NLRB – Brooks received letter a day before union certification, from 9/13 employees who claimed they didn’t want the union – Brooks refused to bargain and was deemed to violate §§8(a)(1) & (5) – to balance interests of employers and employees, NLRA allows: 1)§9(c)(1)(A)(ii) – employees to petition Board for decertification election; 2)§9(c)(1)(B) – employer in doubt of majority of any one union when many claim it, can ask Board for election; 3)§9(c)(3) – no new election within bargaining unit until at least a year after the old one – giving people the chance to contest election when under one year has passed would only delay bargaining and allow angry parties to slow the process (Brooks had duty to bargain).
a. Removal of Recognition from Labor Org. “Designated” or “Selected” -  under Keller Plastics Eastern, voluntary recognition constitutes a bar to an election for a “reasonable time” in order for parties to reach agreement on the first contract (this is typically one year – same thing).
The Contract Bar – CBA can bar petitions for decertification for three years max – contract required to be in writing, and contain substantial terms and conditions of employment to stabilize the bargaining relationship, including a termination date.
I. The “Window” and “Insulated” Periods – petition for decertification must be filed 60-90 days before contract expires (30 day “window”) – 60 days before contract expiry is called “insulated” period, meant to allow free negotiations.

a. After contract expires, petitions can be filed until a new contract is made.

II. Premature Extensions – extension of agreement prior to “insulated” period – still, petitions “timely” filed during “window” will be accepted notwithstanding the premature extension (Republic Aviation).

III. Lifting the Contract Bar – Contract bar may be lifted during life of contract due to changes in union status caused by: 1)schism; 2)defunctness – no longer able to represent employees (temporary inability does not count); 3)disclaimer of interest to continue representing employees (Board will not accept if disclaimer is the result of collusion with another union to give them the chance to contract).

The Blocking Charge Policy – under Blinne Construction, Board will typically avoid election when ULPs exist in unit, to protect ees free choice (unless de minimis effect) – block may be lifted if ULPs are withdrawn or dismissed or if Regional Director finds that a fair election can still proceed.

3(C)(ii). The Means of Ousting an Incumbent Union
I. Employee-Initiated Decertification Petitions – for employee decertification petition under §9(c)(1)(A)(ii), need 30% support of employees – unions typically do poorly in decertification elections – sometimes decertification petitions do not lead to election: 1)Blocking charges from union – file claims of ULPs to stave off election (ex. §8(a)(1) charges saying employer encouraged petition); 2)Contract bar rules – petition can only be filed 60-90 days before contract expires, or after expiry but before new agreement, to be valid (Board does not inform employees when this “window” is).
II. Allentown Mack Sales and Service, Inc. v. NLRB – ees claim to doubt union majority – eer refused to bargain, citing “good faith doubt,” and arranged for secret poll which union lost – are Board’s requirement of “good faith doubt” of majority status to justify polling of employees, legitimate (Board “unitary standard” requires “good faith doubt” for employer requests for decertification and outright withdrawals of recognition)? Decision – nothing “arbitrary or capricious” about having the same high standard for all three (given disruptive nature of polling, Board wants to severely limit it) – however, when considering “good faith doubt,” Board cannot purport to be engaged in simple factfinding but in reality prescribe what inferences it will accept and reject (must consider direct, as well as circumstantial evidence available to eer).

a. Rehnquist Dissent – disputes that “reasonable doubt” test is consistent with the NLRA – standard for valid polling is way too high and effectively removes most of its value – standard for unilateral withdrawals should definitely be higher, especially given that after a poll, union can still petition for election.
b. Breyer Dissent – disagrees with finding that there was “good faith” doubt in this case – would give more leeway to Board’s factfinding authority –Board has every discretion to prescribe which evidence is more likely, and which is less likely to show an “objective reasonable doubt.”
III. End of Unitary Standard – Levitz Furniture Co. – Levitz destroyed unitary standard – now requires: 1)decertification petition for new election – “reasonable uncertainty;” 2)for unilateral withdrawal of recognition – loss of majority in fact; 3)for polls – old “good faith doubt” standard left untouched.
a. Purpose – with more lenient election standard, Board hopes to encourage more elections while still allowing for acting unilaterally if evidence strongly supports position.

IV. Remedy for Unlawful Withdrawals of Recognition – §10(c) standard remedy is cease-and-desist order and affirmative order to resume bargaining (under “affirmative action” – may include bar on challenge of majority status for “reasonable period” of time – such orders have been deemed “extreme remedies” by some but Board has kept it in place) – any downward changes to employees’ working conditions during the cessation of bargaining must be remedied to make employees whole.

V. “Reasonable Time” to Bargain – Lee Lumber II – Board finally quantifies “reasonable time” as 6-12 months, saying that it will apply a case-by-case, multi-factor test in determining what is “reasonable” within the range – requires giving unions a fair chance to succeed in contract negotiations before representative status can be changed.
VI. Dana Corporation – employees try to remove voluntarily recognized union (from auth. cards) after new evidence made them question majority status – does employer’s voluntary recognition of union bar a decertification petition for a reasonable period of time? Should voluntary recognitions be given election “bar quality” (i.e. for some time, employees will not be able to utilize §7 rights to reject union or choose a different one)? Decision – regional director applies rule from Kessler Plastics Eastern, Inc. which says that petition is barred for reasonable period when union’s majority status is voluntarily recognized in good faith (vs. approved through certification election) – here, no “reasonable time” had elapsed – Board grants review of this decision.

a. Dissent – Rejection of petitions is justified given long-standing rule – Keller rule comports with idea that once any bargaining relationship is established, it should be given reasonable amount of time in order to have a fair chance of succeeding – allows employees’ union to concentrate on designing a collective bargaining agreement without worrying that it might lose majority support and be decertified if it doesn’t produce immediate results.
4. REGULATION OF THE PROCESS OF COLLECTIVE BARGAINING – duty of employer to bargain (§8(d)) is corollary to duty of employer to recognize bargaining agent – suggests certain process-based obligations: 1)without labor rep.’s consent, employer cannot deal with any other agency and may not negotiate individually with employees; 2)employer must act in a way that suggests a serious regard for workers’ collective bargaining preference (ex. make itself available at meetings).

I. §8(d) – duty to bargain does not mean party must make concessions or even reach agreement – government cannot impose agreement, but does Board have authority to regulate bargaining tactics to provide workers with some insulation from market-based limitations of their bargaining power?

4(A). Exclusive Representation: An Overview
I. Prohibitions on “Direct Dealings” With Employees – J.I. Case Co. v. NLRB (USSC – ’44) – Co. offered each employee an individual contract (all contracts uniform for one year – obligations on both sides) – after union certified, employer refused to bargain on rights covered by unexpired contracts (offered to bargain on other rights) – decision – workers entitled to benefits of CBA even if they would bargain for better terms on their own (individual contract also cannot waive any benefits available under CBA) –individual contracts yield to Act when they conflict with its functions (individual contracts cannot act to delay bargaining, nor to limit or condition the terms of CBA)
a. Valid Uses for Individual Contracts: 1)interim period, after CBA expires, and negotiations are deadlocked; 2)conditions for collective bargaining do not exist (ex. refusal to join union, majority not demonstrable, existent majority lost without unlawful interference and no new majority is formed); 3)any other contract that is not inconsistent with CBA or does not amount to or result from an ULP – still employer cannot reduce his obligations under CBA within this sort of contract; 4)court doesn’t answer whether individual contract would be valid where an individual might bargain a better deal than terms of the CBA.
b. Collective Agreement With Holes – where there is great variation in circumstances of employment or capacity of employees, a collective agreement might purposely leave open holes to allow bargaining with employer on an individual basis.
c. Another Exception to Prohibition on Direct Dealings With Employees – in entertainment and sports, employers have leeway to negotiate above the union scale with individual “talent” – would seem to go against J.I. Case if this is not explicitly allowed in CBA – is this a case of custom?
II. Nonmajority Collective Bargaining – where a majority rep. is lacking, employer is able to negotiate a CBA with labor org. that represents less than a majority of employees – but does NLRA make it employers “duty” to bargain with a minority union? §7 would seem to require bargaining, but based on language of §8(a)(5) which requires bargaining with a §9(a) rep. (which is defined as a “majority” rep.), Board has said it isn’t a duty.
III. Emporium Capwell Co. (USSC – ’75) – 4 employees complain about discrim. to union – went to formal grievance process from CBA – the 4 refused to go along with it, instead demanding a larger scale change to Co. practices – picket in protest of Co. refusal to deal with them and were eventually fired – Co. accused of §8(a)(1) – decision – is the attempt to engage in separate bargaining (in this case, on behalf of a minority group within the Co.) protected by §7 or proscribed by §9(a)?
a. Right of Minority Bargaining Under §7? Court says no - §7 meant to protect “collective” rights of employees with understanding that the superior strength of some might be subordinated to the interests of the majority – cannot be subject to tyranny of minority desires.
b. Duty to Bargain Under §8(a)(5) Subject to §9(a) – employer only has duty to bargain with “majority” representative – allowing minority grievances would also divide bargaining strength of majority.
c. Impact of CB Rep. on §7 Right to Engage in Concerted Activity – given Wash. Aluminum, if union exists, can “concerted action” be engaged in without their authorization? East Chicago Rehabilitation Ctr. (7th Cir. – ’83), court said that §9(a) only qualifies the part of §7 that deals with worker’s right to bargain exclusively – they therefore can still engage in other “concerted activity for mutual aid or protection” provided it doesn’t impair the union’s performance as exclusive bargaining rep. (“wildcat strikes barred”).
4(B). The Requirement of Good Faith: Bargaining Positions and Practices
4(B)(i). Models of the Bargaining Process
I. Insurance Agents’ (USSC – ’60) – Co. files §8(b)(3) charge of union refusal to bargain in April 1956 because in Feb., union agreed that after contract expired in March, they would make employees engage in little harassments against the company until a new agreement was reached (ex. not doing work, leaving collectively at noon) – otherwise, bargaining at the table was in good faith – is Board authorized to hold such “harassment” tactics (not forbidden by NLRA, but not covered by §7) an example of failure to bargain in good faith under §8(b)(3)? Decision - §8(d) limits application of “good faith” bargaining requirement from §8(a)(5) & (b)(3) (parties must “meet at reasonable times and confer in good faith” – only concerns behavior at the table, not use of outside tactics to exert economic pressure) – as long as this is satisfied, Congress not concerned with substantive terms on which the parties contracted (Board’s ruling for employer seen as intrusion into substantive area which limits union’s use of legitimate economic pressure).
a. Board Lacks Power Over Economic Pressure Tactics – Board does not have power under §8(a)(3) to distinguish among various economic pressure tactics and brand certain ones (like the ones here) as inconsistent with good faith bargaining (gives them influence over substantive aspects of the bargaining process, a power not envisioned by Congress) – Board was correct in calling this an “unprotected concerted activity,” but that only gives employer right to discipline, not to name it as an example of bad faith bargaining (allowed to exert economic pressure).

4(B)(ii). The Problem of “Surface Bargaining”
I. American National Insurance Co. (USSC – ’52) – negotiations on CBA stalls because union wanted to allow for unlimited arbitration but management wanted to exclude specific matters from arbitration – union claimed refusal to bargain – decision – performance of duty to bargain (§8(d)) requires good faith effort to reach agreement although there is no obligation to agree to a proposal or make a concession – Board is not to decide on the desirability of substantive terms of labor agreements (called management demands violation per se) – discussions here were in good faith, which is the standard.
a. Dissent – just because some management functions clauses are valid, doesn’t mean they were in this case (evidence in this case showed that management stuck to their clause and refused to reach settlement on anything unless union accepted it) – amounts to a refusal to bargain over certain aspects of the contract – where there is a refusal to bargain, it doesn’t make a difference whether the refusal was in good or bad faith.

II. A-1 King Size Sandwiches, Inc. (11th Cir. – ’84) – A-1 ordered to bargain and did, but agreement was never reached – question whether company’s conduct shows a lack of intention of concluding a CBA (which would amount to a refusal to bargain under §8(a)(5)) – decision – it’s clear from the proposals and positions the company took, that they insisted on unilateral control over almost all major terms and conditions of employment – responses to union objections were submitting clauses that gave them even broader powers (evidence that Co. had little desire to work towards agreement) – Board was correct to find bad faith in company’s dealings. 
III. Breadth of Management Functions Clauses – how can we distinguish the findings in American National Insurance and A-1? Is it a matter of degree – management can reserve a few subjects for unilateral decision-making but cannot insist on control over all terms and conditions of employment?

IV. “Some Reasonable Effort in Some Direction” – NLRB v. Reed & Prince Mfg. Co. – despite §8(d) clause that there is no obligation for either party to agree to a proposal or to make a concession – while “some” movement towards agreement is required (otherwise §8(a)(5) would impose no obligations at all), but this does not mean employer must only submit reasonable demands, rather than give offers that “no self-respecting union” would take (employer allowed to insist on unilateral control over some areas – a matter of degree).

V. Boulwarism – Boulware proposes alternative to typical “horse-trading” bargaining where both sides submit unreasonable demands at opposite extremes and only reach compromise at 11th hour – proposed system where employer polls employee desires and makes a firm and fair offer from which it doesn’t budge unless union presents new facts that counter employer findings – in NLRB v. GE Co., GE used this approach but was found to have violated §8(a)(5) because it was so locked into its initial positions that alternative union proposals that didn’t raise costs, were rejected outright – unclear whether Boulwarism is illegal under NLRA or whether this ruling was simply a result of particular employer rigiditity.

a. Union Boulwarism – is it a §8(b)(3) violation for union to insist on particular terms and stick to them, based on following standards of the industry? I think it’s a matter of degrees – they can’t be rigid on everything – Estreicher argues for keeping the cases the same.
4(B)(iii). Remedies for Bad Faith Bargaining
I. H.K. Porter Co. (USSC – ’70) – company refuses to agree to “check off” of union dues (removing them from pay rolls before issuing wages) because it didn’t want to “aid and comfort the union” – also refuses to compromise on the issue, calling it “the union’s business” – CoA affirmed Board ruling requiring Co. to grant union clause providing for check off of dues – decision – Board doesn’t have power to compel company or union to agree to any substantive contractual provisions (§8(d)) (although it does have power to compel bargaining) – Board’s remedial powers under §10 are limited to carrying out policies of Act (one policy is freedom of contract). 
a. Dissent – reason for employee refusal of check off was sheer desire to avoid reaching agreement with union – requiring the check offs was a valid “affirmative action” in the face of a flagrant refusal to bargain.
II. Problem of First-Time Bargaining Relationships and Extraordinary Remedies
a. Make-Whole Relief? The Ex-Cell-O Rule – Board refused to accept ALJ recommendation that employer make employees whole for any monetary loss sustained as a result of the company’s unlawful refusal to bargain – Board said that its crazy to remedy employees based on a presumed contract they would have gotten if employer bargained in good faith (claim make-whole relief is prohibited under requirement to avoid substantive issues under H.K. Porter).
b. Litigation Expenses, Negotiation Expenses, and Access – DC Cir. has recently said that board lacks any authority under §10(c) to award litigation expenses (Unbelievable, Inc.) citing a presumption against awarding attorney’s fees as the “American Rule” (didn’t decide on “bad faith” exception to the Rule) – after ruling Board still continues to award litigation expenses where it finds party has raised “frivolous” defenses, relying on §10(c) authority and “bad faith” exception to American Rule.
4(B)(iv). Disclosure Obligations
I. Truitt Manufacturing Co. (USSC – ’56) – can NLRB find that employer does not bargained in good faith where employer claims it cannot afford higher wages but refuses to provide evidence to substantiate this claim? Decision – Board has a right to consider employer’s refusal to give – good faith requires that claims made are honest claims and therefore requires proof if the claim is important enough to present during bargaining – in this case, valid to find that not providing proof of financial situation shows bad-faith bargaining (although not in all cases).
a. Dissent – “good faith” is not consistent with resolve not to budge from initial position, but it can be consistent with a stubbornness during the process, even if it may seem unreasonable to an outsider – Board decision did not rest on totality of circumstances, but only on issue over disclosure (Truitt tried to reach an agreement by offering a small wage increase).
b. Employer’s Financial Records: “Competitive Disadvantage” vs. “Inability to Pay” – what triggers relevancy of employer’s financial documents under Truitt? Following ruling in Nielsen II, Board distinguishes between: 1)union requests following employer statements of actual inability to pay for union demands (Truitt situation – disclosure required); 2)union requests following employer statements of “economic difficulties” (or “competitive disadvantage,” other situations) that would result from following union demands (disclosure not required) – perhaps might encourage employer to be oblique as a result so as to avoid disclosure (might result in miscommunications).
II. Detroit Edison Co. (USSC – ’79) – employees that applied for a job were denied because they didn’t pass a battery of aptitude tests – Board orders employer to turn over tests, despite employer desire not to because of disseminating test questions and answers, but restricts content to only material needed to deal with the grievances – decision – USSC reverses – Board remedy does not safeguard the tests, especially considering that union would not be liable for inadvertent leaks – Board does not have power to say union interests predominate over all other interests (there are situations in which an employer’s conditional offer to disclose may be warranted).
III. The Doctrine of Presumptive Relevance – Board’s approach to disclosure obligations is to call some items “presumptively relevant” for union purposes of bargaining (ex. data about wages, benefits, job classifications, names and addresses of unit employees), and some “presumptively irrelevant” (ex. profit info of parent Co.) – to resist disclosure, employer must prove irrelevance of the information, proof of union’s prior misuse, justifiable fear of harassment of employees, or interests of confidentiality (Detroit Edison) – an employer/union makes a topic relevant by bringing it up during bargaining (ex. employer says he can’t pay, and as a result, makes it relevant, requiring his disclosure of the information).
a. Employer Confidentiality – alternative to simply turning over everything that union requests include: 1)turning info over to third-parties (like the industrial psychologist employer wanted to turn over tests to in Detroit Edison); 2)redacting documents.

4(B)(v). The Concept of “Impasse”
I. Impasse Procedures - §8(d)(1&3) require notices of termination or modification of existing contracts - §8(d)(4) provides 60-day cooling off period in which neither strikes or lockouts can occur – failure to comply with procedures constitutes unlawful refusal to bargain.
II. NLRB v. Katz (USSC – ’62) – is it a violation of duty to bargain for employer to unilaterally institute changes regarding matters that are subjects of mandatory bargaining under §8(d) and which are being discussed during collective bargaining (ex. granting merit increases, announcing sick-leave policy)? Board said yes – decision – USSC upholds Board ruling.
a. Duty to Bargain – under §8(d), duty to “meet…and confer in good faith with respect to [terms and conditions of employment]” – even if there is good faith, can still violate it if you fail to negotiate in fact – that’s what employer did here by instituting unilateral changes, he simply took those topics off the bargaining table (ex. sick leave was being discussed in bargaining but employer’s unilateral actions frustrated efforts to reach a bargain) – unilateral action during negotiations is bad faith.

b. Allowed Unilateral Actions – unilateral actions allowed during impasse (Litton) – must be an “overall” impasse that covers entire CBA as opposed just impasse over piecemeal pieces of it (Duffy Tool) – although Nabor Trailers also establishes right of eer to make unilateral changes, even in the absence of impasse, if he notifies union and gives them a chance to respond.
i. Why Allow Unilateral Changes During Impasse? Board could simply require that during impasse, employer has responsibility to maintain status quo until there’s a bilateral agreement on changes – Board argument is that unilateral action during impasse moves negotiations along (but then again, doesn’t this also give the employer more economic leverage).

c. Implementation of Less Attractive Proposals – clearly employer is allowed to unilaterally implement its last offer to union before impasse, but can it implement less attractive offers? Telescope Casual Furniture Co. holds that a less attractive offer can be used as a bargaining tactic as a means of pressuring the union to accept the primary proposal.

d. Other Legal Consequences of Impasse – suspends duty to bargain.
e. Expired CBAs and Impasses – expired CBAs continue to govern the employment relationship and there’s still a requirement to bargain to impasse over renewal before employer can unilaterally make changes.
f. No-Strike Clauses – under Metropolitan Edison a waiver of statutory rights must be “clear and unmistakable” – therefore, McClatchy Newspapers, Inc. ruled that it was probably illegal for employer to unilaterally implement no-strike clause during impasse, even if this was part of his final offer to the union.
4(C). Subjects of “Mandatory Bargaining”
4(C)(i). The Mandatory/Permissive Framework – 2 duties: 1)bargain in good faith; 2)bargain in fact.
I. Borg-Warner Corp. (USSC – ’58) – eer insists on ballot clause (calling for pre-strike secret vote of union and non-union ees as to the employer’s last offer), and recognition clause (excluded, as a party to the contract, the International Union which has been certified by the NLRB as the ees exclusive bargaining agent, and substituted for it the agent’s uncertified local affiliate) – decision – obviously duty to bargain over mandatory subjects, but parties only have right to insist on positions regarding mandatory subjects (under §8(d)) (only these “core interests” can be deemed deal breakers) – finds both clauses “permissive” subjects and therefore eer could not insist on them and cut off negotiations when impasse was reached on them (“permissive” because they’re outside his sphere of influence – deal with union’s relationship with ees – not wages, hours, working conditions).
a. Harlan Dissent – would have found ballot clause to be mandatory – would also allow parties to insist on anything (mandatory or permissive) as long as they did so in good faith.
b. Alternatives to Borg-Warner: 1)duty to bargain over everything?; 2)right to insist over everything?; 3)Harlan’s point – right to insist over anything subject to overall duty to bargain in good faith?; 4)duty to give notice and consult over permissive subjects but no duty to bargain?
II. Pittsburgh Plate – employer made mid-term change in the contract in regards to retiree benefits (former employees) – if retiree benefits are a mandatory subject of bargaining, then an employer’s mid-term change of such a topic, makes it an §8(d) violation – Board’s remedy will be to return to the status quo before the change – Court holds that it was only a permissive subject of bargaining, which means that the mid-term change would only be a breach of contract (would involve arbitration rather than Board involvement) – court says this isn’t really about the terms and conditions of employees, but rather about the terms and conditions of former employees – court also says there could be a conflict of interest between existing employees and folks already retired (existing employees might be willing to sacrifice retiree benefits to ensure their own work and their own benefits down the road) – we know unions actually do negotiate this area, even though there is apparent conflict of interest (although they are typically very reluctant to reduce the retiree benefits).
III. Johnson Bateman – referral hall provisions (typical in short-term employment situations like construction) are mandatory subjects of bargaining because they involve a constant flow of people through the referral system (consists of existing employees) – terms of employment of those people is permissive subject because the person who is to be hired is outside the bargaining unit (notion is the employer hires whoever he wants – however union can bargain over the treatment of these employees after they are in the bargaining unit).
IV. Fibreboard – eer contracted out work of unit to non-union ees, fired unit workers, and never gave union a chance to respond – was there a duty to bargain over the subcontracting as a mandatory subject of bargaining under §8(a)(5) and §8(d)? Decision – contracting out work, even for economic reasons, is a matter within the phrase “other terms and conditions of employment.”
a. Entrepreneurial Decisions – Board says that within limited areas, employer has obligation to deal with employees with entrepreneurial decisions (ex. employer says I don’t need 10 people to hold the hammer, I can do it with one person, the decisions behind this, are mandatory subjects of bargaining – includes lay offs, changes in staffing) – these areas are mandatory subjects despite being entrepreneurial decisions – fact that something inhibits or involves entrepreneurial decision making, doesn’t exempt it from being mandatory.

b. Effects Bargaining – always mandatory – even if we say an entrepreneurial decision is permissive, the effect of that decision on the unit would need to be bargained over.

V. Spectrum – on one side of the spectrum is the Fibreboard subcontract (effects of entrepreneurial decisions on labor force are mandatory – ex. effect of automation on workforce) – on the other side is advertising, product design, should plant go abroad (product-market factors and the entrepreneurial decisions themselves are permissive – decisions for management to make because we have a marketplace and we will get hurt if we don’t let the employer deal with it).

a. Plant Closings – are probably permissive (like with Darlington – eer is getting out of the market, no more affiliation to ees).
b. Plant Relocations – somewhere in the middle of the mandatory/permissive spectrum – employer is not getting out of the market, but is rather just servicing it from a different location (seems a lot like subcontracting) – seems to lack product-market concerns, but then again it is more complicated (ex. if relocation is part of consolidation, as into a better scientifically-ready building, then one might argue that the decision does have product-market concerns such as efficiency).
c. Blackmun – we will engage in categorical benefits analysis – if it’s a decision where the costs of bargaining will outweigh the benefits, then it won’t be a mandatory subject.

i. Benefits of Collective Bargaining – in the case of plant closings, none, because the union is only seeking to delay the inevitable (it’s a decision rather than an effect of that decision) – looks at it in terms of whether union will be able to come up with a concession to make some change possible (i.e. for a decision that’s inevitable because of overwhelming economic reasons, the union cannot possibly offer anything that would prevent it – ex. plant closing).
d. Multi-Employer Bargaining – need consent of employer and each unit (permissive subject) – one exception is the sports area (north American soccer league – Board found that multi-employer bargaining is mandatory – league and teams together are all one unit) – predicate for legality of multi-employer unit is that union is representative of each individual unit – once bargaining has begun, the Board will not allow you to leave the bargaining unit (otherwise can leave if you have support of individual units from before).
