Civil Procedure Class Outline
ALWAYS PUT THINGS IN THREES (ESKRIDGE HAS OCD)
I.
Procedural Due Process and Reading a Case 

CASE: Goldberg v. Kelly, 397 U.S. 254 (1970), p. 1 (Mats I) 
FACTS: Plaintiff (Kelly) sued the state of NY for terminating welfare benefits without prior hearing.  The process of the state did provide for a post-termination hearing, however.

ISSUE: Whether a state that terminates public assistance payments to a particular recipient without affording him the opportunity for an evidentiary hearing prior to termination denies the recipient procedural due process in violation of the Due Process Clause of the 14th Amendment.

HOLDING: (Brennan) Yes, it is a denial of due process. The state must provide an evidentiary 

hearing before termination of benefits. It need not take the form of a judicial or quasi-judicial 

trial. Recipients also must be allowed to consult with counsel, present evidence orally, and confront and cross-examine adverse witnesses. Counsel need not be provided at pre-termination hearing. Decisionmaker's conclusion as to a recipient's eligibility must rest solely on the legal rules and evidence adduced at the hearing and must be impartial.

REASONING: Welfare benefits are determined to be property by the fact that it is what you use to survive and property is security, just a welfare check is.  Court does not discuss that it is property (and therefore a property right exists) because both sides stipulate that it is.  There is an important governmental interest in having a pre-termination hearing by helping relieve the anger and resentment of the underclass in a number of ways (see below).  McElroy balancing idea says that the state has less to lose by providing the pre-termination hearing and paying benefits while this goes on than the citizen does by losing benefits before the hearing (the citizen would be the bigger loser here if we denied this right).
SIGNIFICANCE: Due Process Clause protect right to hearing before deprivation of welfare benefits.  Another issue is that due process must be provided in a meaningful manner.
Was Mr. Kelly deprived of life, liberty or property? (from Eskridge hand-out): 

1. Both the Court and the Litigants focused ONLY on Kelly’s right to property (welfare) and not the right to a minimal condition of life. Eskridge points out that this then allowed for the welfare system’s reform in 1996.

2. Defendant, Goldberg, did not question that it was a property interest because Goldberg was interested in the system being reformed.  Black’s dissent in Goldberg questions welfare benefits being considered property.  Black thinks that the determination of the amount of process tied to welfare entitlements is best left to the legislature.  See also Critiques of Goldberg.
3. The Bitter with the Sweet argument: If the State creates the entitlement why can the legislature not also condition it on procedures short of due process? This wouldn’t be an issue if the court had decided this was a liberty issue.  If you’re going to rely on the statute as evidence of your entitlement/property, it becomes a question as to what it exactly promises.
II. The Values of Procedure 

A. 
Values of Added Procedure (as discussed in class and in hand-out):
1. Dignitary - (Michaelman article - see below) – Human beings must be treated with respect, they are not just institutional instruments
2. Participatory/Enfranchisement - State decisions with participation and an impartial decisionmaker are more legitimate (LaTour article - see below)

3. Libertarian – (John Stuart Mill) - We valorize the utility of the individual and the individual’s ability to maximize their own value themselves, a somewhat utilitarian type of perspective
4. Utilitarian - Overall Cost-Benefit analysis (Posner/Epstein- see below Sec. III) vs. Reduction of particular kinds of costs & risks (Simon/ Brennen- see below Sec. IV)

5. Truth – Participation/Process theory of truth – as a result of legitimate process
6. Rule of Law – Transparency of legal results and the security in knowing your entitlements are protected (Reich) – Anti-corruption idea
B. 
Values served by access to litigation [Michaelman, The Supreme Court and Litigation Access Fees: The Right to Protect One’s Rights, p.44 (Materials I)]
1. Dignity- reflects concern for the humiliation of loss of self-respect a person may experience without the right to litigate
2. Participation- litigation is one of the modes in which persons exert influence or have their wills counted

3. Deterrence- litigation is a mechanism for influencing or constraining individual behavior

4. Effectuation- litigation is an important means through which persons are enabled to get what is rightfully theirs.
OTHER READINGS:
Dubac on Goldberg, p. 28 (Mats I)
This article is background on Goldberg.  In short, the case arose out of the National Welfare 

Rights Movement that had four goals:  providing adequate income, dignity, justice (fair constitutional system), democracy (participation by recipients). This case was part of their litigation strategy.
Stephen La Tour, et al, Procedure: Transnational Perspectives and Preferences, p.47 (Mats I)

A detailed study of the procedural preferences of study participants from U.S. and W. Germany. Both had a greater preference for procedures allowing full opportunity for evidence presentation but disagreed on third-party decision-making control (U.S. participants supported it and W.Germans were averse to it).  Most participants prefer to control the process of evidence presentation themselves while a third party controls the result. Therefore, any mechanism or device that increases control of the decisionmaker beyond the responsibility of determining the outcome can be expected to diminish the acceptability of the procedure (ex. Matthew v. Eldridge where the right to a evidentiary hearing was not upheld).

III. 
Critiques of the Goldberg Values and a Different Conceptualization by the Court 
ATTACK ON GOLDBERG:  Dubac on the Economics of Process, p. 52 (Mats I)

A. Posner’s Approach:  The value of process is to achieve accurate results at acceptable transactions costs. So, whether the error costs are reduced by enough to justify the additional direct costs of a hearing.  

Error Costs= Probability (Error) x Cost if Error Occurs. 

Can use this equation in two situations and compare the values for which one is greater:

1. proceeding without a hearing 

2. proceeding with a hearing 

B. Epstein’s Version: Using Epstein’s version, Goldberg was “wrongly decided” and “likely to do more harm than good.”  Must determine whether any additional precautions prior to termination are worthwhile, given those that are in place.  

1. Two forms of error in Goldberg case:

a.    Wrongful termination-  Epstein attacks the natural assumption that wrongful 

       termination is much more likely without a hearing.

b.     Wrongful continuation- Epstein also seems to believe that the likelihood of 

                                                   wrongful continuation will be fairly high if a hearing is required.

2. Iron budget constraint: every dollar spent on procedural safeguards is a dollar not spent on direct payments.

3. Epstein contends that Brennan did not meet the requisite burden of proof for relying on the Constitution to establish procedural standards.  Believes that Brennan should have provided a comprehensive analysis of the operational deficiencies of the welfare system. He makes no attempt to show that this requirement leads to, or even should be expected to lead to a better legal order that reduces errors.

DEFENSE OF GOLDBERG: Simon’s Response to Epstein p.60 (Mats I)

Without a predetermination hearing, wrongful termination would be a very serious problem.  

1. Simon suggests that there are no alternative methods available to recipients to deter wrongful termination. EPSTEIN says the opposite- there are alternate remedies.

2. Believes tendency of the welfare system is to not protect the interests of recipients unless it is forced to

3. Legislators should not be trusted to create adequate procedures to enforce welfare rights. NY was content to allow a very arbitrary and potentially quite abusive termination process.

Simon agues that the Epstein is wrong in positing an iron budget constraint. “The cost of due process protection must be financed by reductions in benefits because the resources available to finance the welfare system are fixed” is a superstition. Simon likes the idea of applying due process to the welfare system, but suggests that procedural fairness can only be achieved if the Court were “willing to apply due process more broadly.”

Lucie White, Subordination, Rhetorical Survival Skills, and Sunday Shoes: Notes on the Hearing of Mrs. G, p.67 (Mats I)
tc \l1 "Census Data on welfare spendingNOTE: Eskridge really liked this article and brought it up throughout the semester.

Account of lawyer trying to do the best for her client about to have benefits terminated. The ‘fair’ hearing does not really serve to give the client dignity or meaningful participation; client has to get what she wants in her own way, by ‘disobeying’ lawyer.

Mathews v. Eldridge, 424 U.S. 319 (1976), p.78 (Mats I)

FACTS: Social Security terminates disability benefits after process of review, but without trial-type evidentiary hearing.  Virginia State Agency (VSA) can reconsider decision at state level before termination along with a review performed by the SSA Bureau of Disability Insurance, then your benefits are terminated in 2 months with right to de novo review and further appeals.

ISSUE: What process is due prior to termination of benefits for Social Security disability payments?

HOLDING: (Powell) Court found for the Social Security Administration (the defendant). The process due is flexible and requires consideration of three factors:

1. The private interest that will be affected by official action;

2. The risk of an erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards;

3. The Government's interest, including the function involved and the fiscal and administrative burdens that additional or substitute procedural requirements would entail.

Powell finds that disability benefit termination process sufficiently considers these three points. 

How is this different from Goldberg (discussed in class and two hand-outs)?

1.
Goldberg- uninterrupted flow of government benefits is property. Mathews- government benefits treated differently than tangible property.

2. 
The balancing done in Goldberg is implicitly utilitarian. In Mathews, it is explicitly cost-benefit and leaves less room for dignitary, libertarian and participation values.

3.
The presumption is in favor of the status quo (the process chosen by Congress or agency is presumed to be good unless shown otherwise) unlike Goldberg where emphasis on pre-termination hearing (defer to the people who know what they’re doing).
CRITIQUE OF MATHEWS: 

1. The actual deprivation is very great as it could lead to the unwarrantable risk that many disability recipients will become destitute without benefits (the process moves slowly and some people lose money they desperately need over time)
2. there are thousands of erroneous deprivations that result from the status quo process and the cost-benefit analysis may have been incorrectly done in Mathews.

3. The stronger emphasis on the public fiscal argument from Goldberg may be unwarranted in Mathews. 
4. “Mathews approach [of utilitarianism] is unsatisfactory both as employed in that case and as a general formulation of the due process review of administrative procedures. The failing of Mathews is its focus on questions of technique rather than on questions of value. . . unresponsive to the full range of concerns embodied in the due process clause.” Alternative approaches to the utilitarian/ cost-benefit approach: individual dignity of recipients, equality (are all recipients treated the same), tradition (The procedures have been tested by the body politic. Goldberg was a break from tradition, not Eldridge). Jerry L. Mashaw, The Supreme Court’s Due Process Calculus for Administrative Adjudication in Mathews v. Eldridge: Three Factors in Search of a Theory of Value, p. 89 (Mats I)  Basically, you need to look at more than what this case did in terms of various interests of the person and government.
Lassiter v. Dept. of Social Services, 452 U.S. 18 (1981) p. 99 (Mats I)


FACTS: The Durham County Dept. of Social Services holds a hearing to terminate Abigail 

Lassiter's parental rights to 1 of her 5 children (she is a convicted murderer and imprisoned at the time). Lassiter is not represented by counsel at the hearing. 

ISSUE: Does the Due Process Clause of the Fourteenth Amendment require the state to provide counsel before termination of parental rights?

HOLDING: (Stewart) No. The Court has recognized a Due Process right to counsel only when defendant is threatened with loss of individual liberty. Because the Mathews three-part test will yield different results in particular circumstances, "we leave the decision whether due process calls for the appointment of counsel for indigent parents in termination hearings to be answered in the first instance by the trial court, subject to appellate review"

SIGNIFICANCE: Only have right to counsel when physical liberty is threatened; distinguishes Argersinger v. Hamlin, which provides right to counsel in criminal trial (no matter how serious the criminal charge is, misdemeanor or felony when jail time was involved).  Gagnon v. Scarpelli was another case (used as authority here) where they used the case by case basis for determining whether you needed an attorney (prisoner parole hearing).
Argesinger v. Hamlin, 407 U.S. 25 (1971), p. 123 (Mats I)

FACTS: Plaintiff sentenced to serve 90 days in jail for concealed weapons charge, WITHOUT court appointed attorney

ISSUE: Was this a violation of his due process rights? In what situations is a court appointed attorney required for indigents?

HOLDING: Indigents have a right to a court attorney for any criminal charge that my involve jail time. Compare holding to Lassiter where she did not have a right to an attorney (Lassiter was a civil case). 

OTHER READING:

Behbehani, Rand, Silverman on Lassiter, p. 142 (Mats I)


Background on Lassiter case- the relevant law, hidden facts of the case, unspoken considerations 


of race and class, aftermath of the case, excluded voices in the case (affects poor, people of color, 


women), and feminist theory

Also see Rules v. Standards handout

IV. 
The Ideology of Advocacy 

Lassiter introduces the problems with the ideology of advocacy (hand-out from Eskridge). The tension is between the dual goals of neutrality and partisanship. It raises three critiques of the Ideology of Advocacy:

1)
Positivist version of ideology: Citizens need neutral/zealous advocate to protect herself against state tyranny, BUT procedural protection against state tyranny risks undermining state's substantive goals (and in Lassiter, the third party rights of Lassiter's child, William).

2)
Purposivist version: Lawyers need to facilitate operation of purposive system, BUT this compromises ideology (lawyers are forced into moral judgments) and may be unrealistic – are lawyers trained as social engineers?  Attorneys must be mediators of the law and mediate between idea of truth and their client’s interests.
3)
Ritualist version: Lawyer facilitates public ceremony symbolizing dignity, BUT lawyers subvert client's dignity, turn process into a game that's hard to admire. 

William H. Simon, The Ideology of Advocacy, p. 162 (Mats I)

Principles of the Ideology of Advocacy:


1.
neutrality: lawyer remains detached from client's ends, ignores the justice of the end sought.


2.
partisanship: lawyer must work aggressively to advance client's ends; unlike neutrality principle, the partisan principle is qualified – there is a line that separates the methods a lawyer should or should not use.


3.
procedural justice: legitimacy of a situation resides in the way it was produced, rather than in its 
intrinsic 



properties. One acts justly by conforming to the procedure, regardless of the results. 

4.
professionalism: social responsibility for the development and application of certain disciplines (like lawyering) should be delegated to the discipline's practicioners. 

The fullest defense of the Ideology of Advocacy rests on Positivist Legal Theory: society is a collection of individuals pursuing their own ends. The legal system is unique because it is independent of personal ends – so lawyer's role is to explain how, and under what circumstances, the state (law) will intervene in his client's life. 

Two problems:

1.  Procedural: state both guarantees order but also threatens to become tyrannical, so we have 

procedural rules to govern the substantive pursuits of the sovereign. Unfortunately, the procedural safeguards can themselves be abused. 

-
For example, think of the safeguards against "tainted evidence;" we have rules to prevent state from unfairly seizing property, but the guilty use these rules to go free;

2.   Tyranny of advocacy: "The problem is that the lawyer's task of explaining the impact of the legal system on the client's personal ends cannot be accomplished without some direct understanding of these ends. Yet Positivism forbids the lawyer to seek or rely on such an understanding."

Purposivist legal theory:


Society is populated by people held together by shared experiences and norms. Purpose of law is 


not just to maintain order, but to coordinate citizens so as to further their common interests. 


Lawyer's role is a social function designed to help advance norms through the application of the 


legal technique. 

-
The problem is that the Ideology of Advocacy sets up an adverserial system; hard to see how this advances shared social goals.

Ritualism


System has flaws, yes, but judicial procedure should be viewed as a means and an end. The 


ceremony of law creates the illusion of harmony. In other words, they agree with Postivists that 


we can't tell what the ends of men are (what the goal of society is), but they agree with 


Purposivists that such goals probably exist. 



Two critiques of ritualists:

        
1.  Ritualists, especially cynical ones, often assume that people share certain values and see 

process as affirming those. But actual empirical study shows that most people are indifferent to the Ritualist values, and most people hold legal system in low esteem (ESPECIALLY those who have participated in it.)


2.  While it's possible to see legal process as a religious ritual, it also shares many 

characteristics of a game – and games are to decide winners and losers, whereas rituals are to create unity among the participants. Furthermore, it is not the ordinary citizen who participates in the ritual, but they are instead a pretext for it.

tc \l1 "D.C. Rules of Professional Conduct: THERE ARE LOTS!
Kaplan, Civil Procedure- Reflections on the Comparison of Systems, p. 212 (Mats I)


German system of conferences from pleadings through trial. 


1. Pleadings can be modified and submitted in any way without penalty.


2. The court knows and applies the law without relying on the parties to bring it forward.


3. All courts have duty to clarify the cause of action and lead all parties toward full development 


    of their respective positions.

 
4. Lawyers are not primary “discoverers.” Court will often see unrehearsed witnesses.


5. There are few rules excluding relevant evidence.


6. In appeals, the parties are free to add new information and invoke new legal theories. 


7. Judges are career judges appointed based on government exams.


8. Lawyers are normally paid fixed fees and do not identify with clients as combatants.


9. Court costs are also fixed.

NOTE: Eskridge seems quite enamored with the German system although many of our classmates were highly critical.
SECTION II: INITIATING PROCESS & THE POLITICS OF PARTICIPATION 
I. 
Pleading & Filing a Complaint (Class 8)

Legal Regime Governing Complaints

I. US Constitution, Article III—federal courts are courts of limited, not general jurisdiction


A. Explicit statutory basis for subject matter jurisdiction--§ 1331, § 1332, § 1367

1. Diversity jurisdiction—§ 1332

2. Federal question jurisdiction—§ 1331 and individual federal statutes

a. Mottley (1908)—federal question must appear on face of “well-pleaded” complaint – the federal issue must be covered by federal statute in order to arise under subject matter jurisdiction in federal court – the federal claim must be the basis of what the plaintiff seeks recovery for
b. Absent Congress’s clear intention to commit federal statute to exclusive jurisdiction of federal courts, state courts have concurrent jurisdiction over claims based on fed law

3. Supplemental jurisdiction—§ 1367 A legal controversy that arises under the same core of facts can be brought in the same suit (a sexual harassment plus unlawful firing claim, when only one of these is a federal claim, for example) But, you cannot bring in someone under the state claim if there is no diversity

B. Subject matter jurisdiction must be pleaded by plaintiff and cannot be waived—Mottley

C. Subject matter jurisdiction is narrowly construed—Mottley, Strawbridge, Erie line

II. Federal Statutes


A. Limited federal court jurisdiction—diversity, fed question, costs, multiple corporate citizenship

III. Federal Rules of Civil Procedure (promulgated by S.Ct. pursuant to 28 USC § 2074)


A. Notice—Rule 8-9, Mullane

B. Technical requirements—Rs. 10, 8, 11 and local rules authorized by R. 83


C. Duty of honesty—R.11

Important Rules and Statutes:

FRCP 8-11

Rule 8: General Rules of Pleading

(a) Claims for relief: 
(1) short and plain statement of jurisdictional grounds




(2) short and plain statement of claim




(3) demand for relief--ad damnum (demand), or “wherefore” clauses

(b) Defenses:
admit, deny, or “without knowledge or information sufficient to form a belief as



to truth of averment (effect of denial); can admit and deny in part

(c) Affirmative Defenses: ex. contrib. negligence, res judicata, statute of frauds, statute of limitations

(d) Failure to Deny: in responsive pleading, averments are admitted when not denied

(e) Concise; Consistent:
(1) simple pleadings, not technical forms




(2) Can state 2 or more alternate claims or defenses, regardless of consistency

Rule 9: Pleading Special Matters

(b) Averments of fraud or mistake shall be stated with particularity; malice/intent/knowledge—generally

(c) Denial of performance or occurrence shall be made specifically and with particularity

(g) Special damages—ex. miscarriage in car accident, as opposed to broken bones—with particularity

Rule 10: Form of Pleadings

(a) Caption, names of parties

(b) Numbered paragraphs; separate counts

Rule 11: Signing; Representations to Court; Sanctions

(b) Attorney certifies:
(1) pleading is not to harass or delay



(2) nonfrivolous argument



(3) allegations have or are likely to have evidentiary support





(4) denials are based on evidence or legitimate lack of information or belief

(c) Sanctions may include directives, order to pay court, order to pay attorneys’ fees and expenses

28 U.S.C.
§ 1331: Federal question (see Mottley (1908) for interpretation of “arising under”)

--district courts have original jurisdiction of all civil actions “arising under” Const, fed laws, or treaties

§ 1332: Diversity; amount in controversy; costs (see Strawbridge (1806)—must be complete diversity)
(a) matter in controversy must exceed $75,000 AND diversity of citizenship between parties

 (c) corporation is citizen of place of incorporation and principal place of business, except for insurers (also a citizen of State where insured is citizen)

§ 1367: Supplemental jurisdiction

(a) district courts have supplemental jurisdiction over claims so related to claims in action within original jurisdiction that they form part of “the same case or controversy”

(b) However, supplemental jurisdiction can’t ruin diversity under § 1332

§ 1391: Venue

(a) Diversity actions:
(1) judicial district where any D resides

(2) district where substantial part of events/omissions occurred; property situated




(3) where any D is subject to personal jurisdiction, if no other district possible




(for non-diversity actions, where any D may be found)
(c) Corporation shall be deemed to reside in any district where it is subject to personal jurisdiction
II. 
Choice of Law in Federal Court (Class 9-11)

Choice of Forum Considerations:
1.) P’s Convenience—or inconvenience to D

2.) Values and bias—recall that federal courts are still likely to be in P’s home state

3.) Procedural advantages—American discovery and jury trials perceived as pro-plaintiff by foreigners

4.) Choice of law—but forum allowed to apply its rules of procedure (including statute of limitations)


--pre-1950s: “vested rights” idea: lex loci delicti (law in place of the tort) or lex loci contractus (law of the place of the contract) or lex land (law of the place where the property is)

--today, more complicated governmental interest balancing approach

Choice of Law in Federal Court

1.) Constitution— Art III, 10th Amendment – All rights not explicitly granted to federal government are reserved by the states (or the people).  Article III means that anything not specifically mentioned to the federal courts in Art. III goes to the state courts
2.) Rules of Decision Act--Section 34 of Judiciary Act of 1789 (28 U.S.C. § 1652)

--“ The laws of the several states, except where the Const or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.”

--do judicial decisions count as “laws”? – Under Swift, they don’t, changed by Erie
--does procedure count as “rules of decision”? – No under whole line of cases
--what is meant by “laws of the several states”? – Swift said statutes and rights and titles, but Erie said judicial decision common law was included with this
Cases

Erie Line of Cases: Quick Overview

--Swift (1842)—Story: federal law rules; “laws of the several states” does not include judicial decisions

--Erie (1938)—Brandeis: overrules Swift; reinterprets Section 34 (rather than finding it unconstitutional) so that state judicial decisions count as “laws”; use state law, but which?

--Klaxon (1941)—federal courts must apply same state law as in state forum; federal courts under Erie bound not only by state substantive law, but also by state choice of law

--York (1945)-Frankfurter; state statute of limitations is binding because it is outcome-determinative


--different outcomes(discrimination and Bleeding Federalism

--Byrd (judge or jury) (1958)--Brennan: judge/jury relationship is such “essential characteristic” of federal court system, that it outweighs likelihood of different outcome

--Hanna (which process of service) (1965)-Warren: outcome-determinative is too simplistic—Federal Rule of procedure trumps state rule; unlike in Erie, here federal rule actually exists

Swift v. Tyson, 41 U.S. 1 (1842), p. 451 S&S

Facts: Tyson (citizen of NY) signed bill of exchange (mortgage) for some land. Sellers assigned note to Swift (citizen of ME) in satisfaction of prior debt, but sellers did not in fact own the land.  Tyson refused to pay Swift when note came due, and Swift filed diversity suit in NY federal court.  Tyson claimed that under NY law, Swift was not “bona fide” purchaser of note because he took note in satisfaction of pre-existing debt, not for new consideration.

Holding: (Story, J.). NY judicial decisions on meaning of “bona fide purchaser” were not binding on federal courts because common-law decisions by state courts did not constitute “laws” under Rules of Decision Act.

Reasoning: Justice Story had faith that federal common law would lead to formal and functional unity, free from state judges’ local bias.  He interprets Rules of Decision Act as limited to positive law: (1) local statutes (which have legitimacy of democratically elected legislature) and (2) “long-established local customs having the force of laws.” (rights and titles)  While state judicial opinions construing statutes are binding on federal courts in diversity suits, judicial decisions dealing with general principles of law are not.  State courts’ common-law interpretations are “only evidence of what the laws are, and are not, of themselves, laws.”

**Eskridge: Story’s interpretation of “laws of the several states” is counterintuitive, as the language of the Rules of Decision Act seems to go against the uniformity Story is trying to impose.

Shifts Motivating Erie:
With the rise of legal positivism in late 19th and early 20th centuries, it became more difficult to reconcile Swift’s holding (based on idea that common law exists without any “law-making” by state) with the new idea that common law adjudication was simply judge-made state law.

Other problems that Swift was forced to confront later
1.) More interstate mobility, corporations(more diversity cases

2.) Rise of regulatory state, at both state and national level (New Deal)

3.) Legislation > common law
Erie R. Co. v. Tompkins, 304 U.S. 64 (1938), p. 454 S&S

Facts: Tompkins (citizen of PA) was injured in PA by Erie train (incorporated in NY).  Tompkins brought suit in federal court for Southern District of NY.  Erie argued that according to PA judicial decisions, Tompkins was a trespasser, and that the railroad was not liable.  Tompkins argued that since no state statute existed, railroad’s duty and liability should be determined in federal courts as matter of general law.  Tompkins won $30K in jury trial, and Circuit Court affirmed, stating that question was one of general law.

Question: Was federal court to disregard PA common law rule regarding trespassers?

Holding: (Brandeis, J.) Swift overruled.  Rules of Decision Act is not unconstitutional, but has been misapplied. In diversity case, federal court must apply state law, which includes judicial decisions as well as statutes. “There is no federal general common law.”

**Reed Concurrence (p. 460): “The line between procedural and substantive law is hazy, but no one doubts federal power over procedure.”—important in York, Byrd, Hanna

Reasoning for overruling Swift: 

1.) Equal protection—by mere accident of diversity, Swift promoted vertical forum-shopping (from state to federal court) and resulted in discrimination by noncitizens against citizens—not a very important reason

2.) Federalism—much weightier reason


a. Bleeding federalism—cases involving state law end up in federal courts, but not vice versa

b. 10th Amendment—idea of federal general common law inconsistent with limited federal jurisdiction
3.) Separation of powers—even if Congress could grant federal courts some kind of general federal common law power, courts cannot develop it by themselves this is from Sections 1 & 8 of Article 1 delineating Congressional powers – key to overturning Swift according to Eskridge - Swift is doubly unconstitutional because it allows the court to do what even Congress cannot, create law in areas it cannot and in the way that is not allowed, namely through the courts
4.) Text of statute—meaning of “laws”— it was odd reading to not originally include judicial laws in Swift 
5.) Drafting history—Warren article on meaning of “laws”—but S&S says not conclusive (pp. 461-2)

Ramifications of Erie:

1.) Horizontal (state-state) forum-shopping even though it tries to stop vertical forum-shopping

2.) Questions about relationship between substance/procedure - Rules of Decision Act v. Rules Enabling Act (this was the one that authorized the created of the Federal Rules of Civil Procedure)
3.) Supreme Court more focused on federal statutes and constitutional law, rather than on federal common law
Guaranty Trust Co. of New York v. York, 326 U.S. 99 (1945), p. 471 S&S

Facts: Diversity suit for breach of duty against bank serving as trustee for holders of some commercial paper.  Would have been dismissed in NY state court under statute of limitations.  Ps argued that federal court should apply federal “procedure”—equitable doctrine of laches (claim in equity would not be dismissed unless D had been unfairly prejudiced by P’s delay in bringing suit).

Holding: (Frankfurter, J.) State statute of limitations is binding on federal proceedings because it would be outcome determinative.
Reasoning:  Erie’s intent was to insure that in diversity cases, the outcome would be the same in state or federal court: (1) Avoid bleeding federalism (2) Prevent discrimination.  The question is not whether statute of limitations is substance or procedure.  The important question the Court focused on in this case was not the substantive/procedure dichotomy, but just outcome determinative.  “And so Congress afforded out-of-State litigants another tribunal, not another body of law.”
## (problem): Rules of Decision didn’t apply to equity cases until 1948

This is still considered good law, even though it does not use ex ante perspective and is pretty stupid that it’s still around along with Ragan according to Eskridge.
Byrd v. Blue Ridge Rural Electric Cooperative, Inc., 356 U.S. 525 (1958), p. 481 S&S

Facts: Diversity suit. Blue Ridge said that injured worker, Byrd, was covered as “statutory” employee under South Carolina Workers’ Compensation Act, which preempted tort claim.  Byrd wanted trial with jury; Blue Ridge wanted South Carolina precedent of judge as fact finder rather than jury as fact finder on the issue whether he was a “statutory” employee.

Question:  On remand, should issue of worker’s status as a statutory or contract employee be decided by judge or jury?

Holding: Apply federal rule (jury).
Reasoning: Federal procedural interest in allocation of decision-making power between judges and juries goes to integrity of federal court system (halo of 7th Amendment).  State law cannot alter “essential character or function” of federal courts (see Herron). Also, unclear whether judge/jury would have changed outcome.  Does not reach actual 7th Amendment question.

In Erie, York, and Byrd, the federal law in question was “judge-made.”  In Hanna, a FRCP on point exists.

--Rules Enabling Act of 1935—28 U.S.C. § 2072—Congress delegates rule-making power to Supreme Court, subject to congressional veto.  FRCP cannot abridge, enlarge, or modify substantive right.

--Advisory Committee(Standing Committee(Judicial Conference(Supreme Court(Congress

--§ 2072 (b)—supercession clause—laws in conflict with FRCP are no longer valid

--§ 2071—authorizes local rules
Hanna v. Plumer, 380 U.S. 460 (1965), p. 492 S&S

Question: In diversity case, shall service of process be made according to MA state law or according to Rule 4(d)(1) of FRCP?

Holding: (Warren, J.) FRCP trumps state law when there is a direct collision (Erie has never been used to void a Federal Rule).  Service of process is trivial and procedural, not substantial.

Reasoning: Outcome-determination analysis is too simplistic.  Erie was meant to (1) discourage forum-shopping and (2) avoid equal-protection problems; trivial variations between state and federal litigation will not affect these aims.  Congress’s power to regulate matters “falling within the uncertain area between substance and procedure,” or “housekeeping rules for federal courts,” means that a FRCP takes precedence over state law (Sibbach v. Wilson—rule is OK under Rules Enabling Act if it “regulates procedure”—very broad).  Because it is a federal rule it takes precedence because it is technically created by Congress through the Rules Enabling Act (no federalism concerns).
Justice Harlan Concurrence – States should be the regulators of primary conduct, but issues of procedure the federal government can govern with no problem.  He also says he’d overturn Ragan and York using this analysis.
## Ragan, FRCP didn’t trump state statute of limitation in determining when lawsuit commences; still good law.  

--Eskridge—Hanna may be wrongly decided using precedent because collision between rule and state policy is no more direct here than in Ragan.

--Eskridge: Harlan Concurrence is better because it states that Ragan is wrongly decided; state interest in closure is not important enough to trump FRCP.

Stewart Organization, Inc. v. Ricoh Corp. 487 U.S. 22 (1988) pg. 509
-Corporate contract dispute – contract has a forum selection clause (goes to Manhattan, NYC) when there is a dispute

-Petitioner filed suit in District Court for the Northern District of Alabama, Respondent moved to transfer the case to Southern District of New York or dismiss under 28 U.S.C. § 1406.  District court denied motion saying Alabama law did not accept forum selection clauses in contracts.
-Eleventh Circuit reversed saying questions of venue in diversity are governed by federal law (procedural issue) and that the parties’ forum selection clause was enforceable.
§ 1404 Provides for how you decide whether to change the forum on a case – you look at all the interests on the parties involved, not one specific factor
Do we use Alabama law as a reason not to transfer to New York, or use federal policy as reason to transfer?
ISSUE: Does § 1404 cover forum selection clauses in contracts or should we use state law?

Decision: Majority opinion says § 1404 governs and is a valid exercise of constitutional authority.

Scalia dissent and concurring opinion says no, and the Rules of Decision Act (i.e. Erie rule governs) means you apply state law (concurring opinion in this case says that “affirmative countervailing considerations” outweigh the Erie test and therefore the forum selection clause is valid, but Eskridge discounts this)

Case is important because it shows the tests and questions to ask when determining whether state of federal law governs – See Eskridge handout for Stewart flow chart

Gasperini v. Center for Humanities, Inc. 518 U.S. 415 (1996) pg. 524

-Gasperini had made a bunch of photos of war zones and other stuff in South and Central America

-Had loaned them to the Center for Humanities to use, they lost them and admitted it
-Jury came back awarding $1,500 per slide for 300 slides ($450,000)

-Court of Appeals for the 2nd Circuit vacated the judgment on grounds that NY law governed the controversy (per Erie) and endeavored to apply NY CPLR §5501(c), which instructs that excessive jury awards can be reduced to reasonable amounts.

-Going off of Appellate Division rulings (NY state court), the 2nd Cir. held that the verdict “materially deviates from what is reasonable compensation” (which is the new standard NY had applied as a part of tort reform in 1986) and reversed and remanded for a new trial unless the plaintiff agreed to $100,000.

-2nd Cir. decided it was bound to follow NY 1986 statute that provided for de novo appellate review and going off the standard of “materially deviates from what would be reasonable compensation” NY Civ. Prac. Law and Rules (CPLR §5501(c))
ISSUE: Should the federal court follow the state standard of “materially deviates” or the federal “shock the conscience” standard when reviewing jury awards.

Three different debates here:

1. Outcome determination test of Erie and York and their application

2. Meaning of 7th Amendment

3. Meaning of Rule 59(a) of the Federal Rules of Civil Procedure
Holding of Ginsburg is that Rule 59 should be read narrowly to avoid substantive conflict with state law, but she has the district court judge perform the de novo review in order to avoid a conflict with the 7th amendment (her pirouette).
Scalia dissent says that 7th amendment considerations of no review of fact by appellate courts (at the federal level) should disallow applying the state de novo review and Rule 59 dictates using the common law standard of “shock the conscience” and not the new standard created by the state of New York.  Scalia wants to apply the federal standard.
If you do what Ginsburg does, you have to answer Scalia’s charge that Rule 59 directly covers the power of the district court to review the jury’s verdict and covers the standards given on how this should be done.

Scalia is probably right in this case (Eskridge).

ADD A RECAP OF ERIE LINE LATER
III.
Who Can Bring a Lawsuit?  The Mix Between Public & Private Enforcement (Class 12-13)

Article III “Case or Controversy” Standing (see Allen v. Wright)

1. Concrete distinct injury

2. Fairly traceable to D

3. Relief likely to follow court judgment
Allen v. Wright, 468 U.S. 737 (1984), Materials II
Facts: Class action in which parents of black children in VA sued IRS to enforce statutory obligation to deny tax exemptions to private schools that discriminated on basis of race.  Even after Bob Jones Univ. v US, 461 U.S. 574 (1983) (holding that IRS tax exemption for “charitable institutions” did not apply to educational institutions discriminating on the basis of race), the IRS would simply accept institutions’ statements at face value that they did not discriminate.  Parents had not applied to place their children in these private schools but alleged two injuries: (1) direct harm from government financial aid to discriminatory private schools- creates stigma; and (2) diminished ability to desegregate public schools.

Holding: Parents do not have standing to bring either claim.  In the first case, there is no judicially cognizable injury.  In the second case, the injury alleged is not fairly traceable to government conduct being challenged.

Reasoning: (1) Since the parents did not apply for children’s admission to discriminatory private schools, there is only an “abstract stigmatic injury.”  By extension, this injury would extend nationwide to all members of racial group, and litigation would flood the federal courts.  (2) Line of causation between alleged injury and government conduct is too attenuated and speculative.  Separation of powers: the legislature, not the federal courts, is the proper forum to press general complaints about Executive action.

Recap: What’s the Point of Standing Doctrine?
1.) Separation of powers (Allen v. Wright)
· anti-aggrandizement of judiciary – don’t want to expand judiciary
· protect Executive discretion of Article II “take care” clause
· global enforcement problems best conceptualized as political questions for Cong/Executive

2.) Risk of overenforcement of statutory (constitutional) rights
· Allen v. Wright—balance rights enforcement and efficient operation of government
3.) Best-plaintiff strategy to conserve courts’ limited resources—assumption of static pie

--plaintiff-shopping for most concrete injury(zealousness (Ideology of Advocacy) 

--lower courts weed out weaker Ps--strategy for judiciary that fears overwork

· Allen v. Wright was adversarial, but O’Connor wary of slippery slope with standing
Difficulty of Getting Case Into Federal Court – Goal is to Filter Out Excess Cases

1. Federal criminal procedure model – only officials can prosecute; citizens cannot bring criminal prosecution themselves

2. Civil regulatory model – can only report violations to regulatory agency and they must seek the remedies for civil violations (in general)

3. Goldberg model – petitioner for government benefits must exhaust administrative remedies before receiving judicial review
4. Must have standing and proper jurisdiction and case or controversy as delineated by Article 3 of Constitution to go into federal court for relief

5. Attorneys filter from going to federal court because of money, Rule 11, and cost-benefit analysis
Notice
Kenneth J. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), S&S

Facts: NY state law allowed pooling of small trust estates into one fund for investment administration. Central Hanover Bank established a common trust fund in January 1946, and petitioned for settlement of 113 trusts in March 1947. A number of the beneficiaries lived out-of-state.  NY state law requires only published notice in local newspaper, and Central Hanover complied.  (Initial notice of investment, however, was done by mail.)  Mullane was appointed special guardian for income beneficiaries, and he challenged notice and statutory provisions for notice under Due Process Clause (DPC) of 14th Amendment
Holding: Beneficiaries must receive notice reasonably certain to inform them of proceedings and its effect on their rights.  Statutory requirement of published notice is insufficient under DPC of 14th Amendment for those whose addresses are known.  Published notice is OK for those beneficiaries who are contingent or whose address is unknown.  Reversed and remanded.

Reasoning: DPC requires that deprivation of life, liberty, or property must be preceded by notice and opportunity to be heard.  Individual interest in due process outweighs strong state interest in closing out trusts and bank’s interest in efficiency (balancing methodology as in Mathews).  Because there is a potential deprivation of property interest, individual interest outweighs.  In this case, publication in a local newspaper is a superficial gesture.  Those whose addresses are known receive income remittances periodically, and they probably expect notice by mails.  Notice by mail is fairly reliable, and would not be overly burdensome. 

Eskridge on Mullane
1.) Significance of “disruption costs”—the more people notified, the more beneficiaries may show up and trouble bank with frivolous objections

2.) Presumption of actual notice—might be even stronger today

3.) Contingent beneficiaries—justified by idea of virtual representation—assumed that their interests are represented by people already notified (income beneficiaries)

*but their interests might actually be different—different risk preferences

4.) Agency problem—principals need knowledgeable agent for efficiency reasons, but agent may be shirking or self-dealing.
Rule 4: Summons (Service of Notice)—Pertinent Provisions

(c) Summons served together with copy of complaint

(d) Waiver of service to save costs (increasingly used today). A plaintiff who contacts defendant can make written request that defendant waive summons; if defendant chooses not to waive, he may have to bear the cost of notice unless he can show good cause. 

(e) Service upon individual within a judicial district of the United States. If no waiver, and not an infant or incompetent, service can be delivered to anyone:

(1) pursuant to state law where district court is located, or where service is effected, or

(2) by delivering a copy of summons and complaint with individual personally, or leaving copies at home with some person of suitable age residing therein, or with an agent authorized to receive service of process.
IV.
Financing Litigation and Shifting Costs (Class 14-15)

Alyeska Pipeline Service Co. v. Wilderness Society et al., 421 U.S. 240 (1975), Mats I 273

Facts: Wilderness Society initiated litigation to prevent Secretary of Interior from issuing permit to Alyeska to construct oil pipeline.  Though public-interest groups got injunction, merits of litigation were terminated when Congress amended Mineral Leasing Act of 1920 to allow Alyeska to get permits; question of attorneys’ fees, however, was not resolved.  Under 28 U.S.C. § 2412, United States cannot be taxed for attorneys’ fees, and so DC Circuit charged Alyeska (deep pockets).  Was DC Circuit correct in awarding attorneys’ fees to Wilderness Society because they were acting as “private attorney general,” absent any statutory authorization for the award?

Holding: (White, J.) No, it is inappropriate for courts to award attorneys’ fees without explicit statutory authorization.  Alyeska litigation does not fit one of three exceptions to “American Rule” (prevailing litigant is not entitled to collect attorneys’ fee from loser): (1) common fund (2) bad faith (3) contempt of court

Reasoning: Separation of powers argument: Congress has the right to allow attorneys’ fees under some statutes and not others, but the courts should not engage in this kind of analysis.  The purpose of a private-attorney-general is to call public officials to account, and since § 2412 seems to bar awards against the Government, awards should not be charged to private parties like Alyeska.

**Marshall Dissent: Judiciary should not abdicate discretion regarding fees when Congress is silent on the matter.  Private-attorney-general is not a novel theory; rather, it is simply an extension of “common benefit” exception to American Rule.  Important factors: (1) important right being protected is shared by public (2) P’s pecuniary interest would not justify cost of litigation (3) shifting cost to D places it on class that benefits from litigation (since Ds like Alyeska can distribute costs to consumers – we’re really charging this to the American people who are benefiting).  Eskridge mentions that Marshall’s exception is so large it almost becomes a fourth exception.
Epilogue: In 1976, fee-shifting in civil rights cases.  In 1980, Congress amended § 2412 to allow government to pay attorneys’ fees.  

Eskridge on Alyeska/ Erie: White views attorneys’ fees as substantive, while Marshall views it as procedural. 

Unions fall under the common fund exception – see Hall v. Cole and Mills v. Electric Auto-Lite Co. where the courts allowed for fee shifting
Marc Galanter, “Why the ‘Haves’ Come Out Ahead,” Mats II 12
Galanter’s thesis: Changing substantive rules is not enough because repeat players have institutional advantages over one-shotters.  Reform should focus on organizing “have-nots” (OSs) into coherent groups that can approximate the long-run strategies and coordination of RPs (class actions and community organizing).

One-Shotter (OS): smaller, relative stakes are higher, claims are smaller and more unmanageable

Repeat Player (RP): larger, relative stakes are smaller, has resources to pursue long-run interests

· advantages of RPs: expertise, economies of scale, bargaining reputation, can play for rules (long run instead of immediate gain, like OSs).

· institutional features of passivity and overload favor RPs

· specialists who services OSs: lower-echelon, hard to mobilize clientele, cannot consider long run 

· lawyers themselves are RPs, and ideology of advocacy accentuates OS-RP power imbalance because RP’s lawyers are better trained and maintain long-term relationships

Chambers v. Nasco, 111 S.Ct. 2123 (1991), Mats I 293
Facts: Chambers, director of television station company (CTR), agreed to sell station to NASCO, subject to approval to FCC.  Chambers tried to back out of sale, refused to file papers with FCC, and set up trust/ leaseback agreement to defeat TRO to prevent alienation or encumbrance of property. Despite fines for contempt, Chambers proceeded with other meritless motions/depositions and delaying tactics. These continued even after judgment on the merits for NASCO.  DC Circuit remanded to fix amount of appellate sanctions (attorney’s fees and double costs) under Rule 11 and 28 U.S.C. §1927.  Since these did not apply, the court relied on its inherent power in imposing sanctions, which totaled near $1M.  

Holding: District Court, sitting in diversity, acted within its discretion is assessing attorney’s fees and related expenses as sanction for party’s bad faith conduct.

Reasoning: Sanctioning scheme of Rule 11 and § 1927 do not displace court’s inherent power to impose sanctions for bad-faith conduct.  Chambers is beyond the reach of these rules.  No need to use state law on fee-shifting because this is a procedural, rather than substantive, fee-shifting policy.  Though this is a diversity case, no Erie danger of forum-shopping or inequity, and so no need to use LA state law.

**Kennedy Dissent: Separation of powers that fee-shifting be left to Congress; Court should have used existing sanctioning scheme.  District Court cannot sanction breach of conduct, only bad faith.
**Scalia Dissent: There should not be an award for the bad faith breach of contract (pre-litigation) but we should award attorney’s fees for the bad faith frivolity during the litigation.  (Eskridge agrees)

Boddie v. Connecticut, 401 U.S. 371, (1971) (mentioned in Kras, Mats I 307-8)

Facts: Welfare recipients challenged court fees that restricted their access to divorce.

Holding: Court fees deny good-faith divorce applicant meaningful opportunity to be heard.  

Reasoning: State monopoly of means for legally dissolving marriage (fundamental human relationship).

United States v. Kras, 409 U.S. 434 (1972), Mats I 304

Facts: Indigent who sought discharge in voluntary bankruptcy challenged filing fees as violation of 5th Amendment equal protection and due process.
Holding: Filing fees do not violate 5th Amendment.

Reasoning: Boddie does not control for two reasons: (1) government has monopoly of marriage but not of bankruptcy—self-help (2) no fundamental right to go bankrupt.  Congress, exercising plenary power over bankruptcy, had rational reason for fees—trying to make system self-sufficient.

**Marshall Dissent: Majority not only ignores facts of case in saying that Kras can afford fees, they also deny him right of access to the courts.

Epilogue: In 1978, Congress passed Bankruptcy Reform Act, overriding Kras regarding bankruptcy fees.
SECTION III: STRATEGIC INTERACTION IN THE COURSE OF ADJUDICATION (Classes 17-27)

A. Prejudgment Attachment

1. Rules:
FRCP 64: Rule defers to applicable state law.  
Qualifications:

a.  Existing US statute, if any, governs to the extent it is applicable.

b. Applies to arrest, attachment, garnishment, replevin, and sequestration.

2. Requirements

a. Opportunity for prompt post-deprivation hearing

b. Substantive affidavit showing probable success  

c. Bond sufficient to protect the defendant

d. Submitted to a judge


3. Cases

a. Fuentes v. Shevin (1972)
Facts: Fuentes purchased a gas stove and stereo from Firestone on an installment plan valued at $600.  After a year of making payments, Fuentes refused to make remaining payments because of dispute with Firestone over the service agreement.  Firestone, complying with Florida and Pennsylvania statutes, obtained a writ of replevin ex parte and seized the goods from Fuentes’ home without giving her notice. Fuentes sued for declaratory and injunctive relief.

Holding: Due process requires notice and opportunity for a  hearing prior to attachment of property.  Postponing notice and opportunity for a hearing justified only in extraordinary situations (ex: to meet needs for national war effort). 
Significance: Raised standard for issuing prejudgment attachments to requiring notice and opportunity for a hearing (mirrors Goldberg). 

b. Mitchell (1974)
Facts: Grant sold Mitchell a stove, stereo, and other household goods.  When Mitchell failed to pay, Grant obtained an order of sequestration based on his “vendor’s lien” to seize the goods before Mitchell could transfer ownership.  Mitchell attacked the constitutionality of the sequestration. 
Holding: Upheld Louisiana statute allowing issuance of sequestration without a pre-attachment hearing as long as the petition for sequestration was accompanied by an affidavit showing probable success and exigent circumstances, a bond, approval by a judge, and the opportunity for a prompt post deprivation hearing.  Court relied on need to protect both the buyer and the seller.  Also stated that creditor often has a property interest here too and this interest is used in the due process balance test.
Significance: Conflicts significantly with Fuentes holding requiring notice and pre-attachment hearing.  But the holding tries to distinguish from Fuentes.
c. Di-Chem (1975)

Facts:  Di-Chem sued North Georgia Finishing, Inc. for a debt of over $50,000.  At the same time, Di-Chem filed a petition for garnishment that was granted and upheld by the Georgia Supreme Court.  The garnishment petition was accompanied by an affidavit, along with a bond to protect the defendant, with a court clerk as required by Georgia law.  North Georgia Finishing challenged the constitutionality of the garnishment despite its ability to dissolve the garnishment by filing a bond as well.  

Holding: Struck down Georgia statute because it did not meet the Fuentes requirements and did not follow Mitchell because it did not require filing a substantive affidavit with a judge, did not give the opportunity for an immediate hearing after the seizure, and lacked dissolution of the writ upon lack of evidence from the creditor.  The Court found a probability of irreparable injury that triggered 14th Amendment protection.
B. Preliminary Injunctions

1. Rules:
FRCP 65: Preliminary injunctions require notice and the hearing on the merits of the preliminary injunction may be consolidated with the regular trial.
2. A temporary restraining order can be issued ex parte while a preliminary injunction cannot (only difference between them under FRCP) TRO is based on FRCP 65(b) while preliminary injunction is based on FRCP 65(a).

3. Tests

a. Common law test (very rigorous): To receive a preliminary injunction, the plaintiff must show ALL of the following (laid out in American Hospital):

i. Plaintiff will suffer irreparable injury.

ii. Plaintiff has probable success on the merits.

iii. The balance of hardships resulting from granting the preliminary injunction favors the plaintiff.  

iv. Preliminary injunction would not be contrary to the public interest.

b. Second Circuit test (not rigorous enough):
i. Grant preliminary injunction if plaintiff’s success at trial is probable and there is potential for irreparable harm to the plaintiff. 

ii. Refuse preliminary injunction if plaintiff is unlikely to succeed at trial.

iii. Grant preliminary injunction if there’s a good shot on the merits plus a balance of hardships that tips decisively to granting 


c. Posner’s test (laid out in American Hospital): 

An injunction should be granted if P x HP > (1-P) x HD where 
P: Plaintiff’s probability of success at trial 
(1-P): Probability that injunction would be an error
HP : Harm to the plaintiff if injunction is denied
HD : Harm to the defendant if injunction is granted
Idea is that the probability of plaintiff success multiplied by the harm to plaintiff of not granting is greater than the probability of success to defendant times harm of granting then you grant the preliminary injunction.  Add public interest to the side that it falls on (which is different in each case).


4. Cases

a. Joneil Avenue Ltd. v. Ebeling & Reuss Co. (1978)
Facts: Joneil, a retail store selling collectibles, placed an order with the defendants for 600 porcelain Akiku the Seal Pup figures that the defendants failed to complete due to production problems.  When Joneil refused to accept the 300 available figures, the defendants sold the figures to its other customers.  Joneil sued and moved for a preliminary injunction to prevent the defendant from selling more porcelain figures.
Holding: District Court denies the preliminary injunction because the lack of an enforceable contract made it unlikely that Joneil would succeed on the merits, the lack of irreparable injury to Joneil, and the balance of equities tips in the defendant’s favor because injunction would disrupt business operations for the defendant and third-parties. 2nd Cir. said they could follow their own requirement for preliminary injunction being issued.  Thus they did not apply the common law test.


b. American Hospital Supply Corp. v. Hospital Products Ltd. (1986)
Facts: American Hospital was a distributor of medical and surgical supplies and the defendant was one of his suppliers.  There was a dispute over whether the contract lapsed.  The defendant refused and American Hospital brought a breach of contract suit and asked for preliminary injunction to prevent the defendant from acting against its “contract” with American Hospital.  The District Court granted the injunction.
Holding: Circuit Court (Judge Posner writing) upheld the preliminary injunction because the cost to the plaintiff and the defendant was equal and the plaintiff had a probable chance of succeeding on the merits. 
Significance: Establishes Posner’s test for preliminary injunctions: An injunction should be granted if P x HP > (1-P) x HD where 
P: Plaintiff’s probability of success at trial 
(1-P): Probability that injunction would be an error
HP : Harm to the plaintiff if injunction is denied
HD : Harm to the defendant if injunction is granted

The Law of Personal Jurisdiction

A. Types of Jurisdiction

In Personam: Jurisdiction over the defendant’s person giving the court power to issue a judgment against him personally.  This judgment may be relied upon in other states and all of the person’s assets may be seized for the judgment. 

i. Jurisdiction over individuals

1. Presence within forum state: A state has jurisdiction over any individual physically and voluntarily present in the state’s boundaries regardless of the duration of his stay in the state. (Pennoyer, Burnham)

2. Domicile within forum state: A state has jurisdiction over an individual domiciled in the state regardless of the individual’s location. 
Definition of domicile: a domicile is an individual’s current dwelling place if she also has the intention to remain in that place for an indefinite amount of time. (Milliken)

3. Jurisdiction through consent: an individual may consent to jurisdiction.  A plaintiff accepts the court’s jurisdiction when filing an action.  A party may agree to submit to the jurisdiction of a particular court prior to any action.

4 .Non-resident motor statutes: Many states have statutes allowing their courts to exercise jurisdiction over non-resident motorists who have been involved in accidents in their state.  The state’s power to exercise jurisdiction used to rely on implied consent, (Hess), but now focuses more on the state’s police power to protect their own citizens.

5. In-state tortious acts: Many states have statutes allowing their courts jurisdiction over persons committing tortious acts within their states or committing tortious acts outside their states that have in-state consequences (Gray). 

6. Owners of in-state property: Many states have statutes allowing their courts jurisdiction over persons owning property in the state on the basis that the individual should expect to defend against a suit in the state.

i. Jurisdiction over corporations:

General rule:

1. Domestic corporation: a state has jurisdiction over any corporation that is a resident of the state.  Residency is defined as the state where the corporation is incorporated and the state where it has its principal place of business.
2. Foreign corporation: 

1. Action arises from in-state act: 

a. a state has jurisdiction over a corporation that is an out-of-state resident if the corporation maintains minimum contacts with the forum state as long as maintaining jurisdiction in that state is reasonable and is not a violation of fundamental principles of fairness. (International Shoe, Asahi).  

b. If the action arises from a product dispute, the corporation must have had the intent that the product would be sold or used in the forum state. (World-Wide Volkswagen) (also idea of a corporation purposely availing itself of the forum state’s laws – World-Wide Volkswagen)
2. Action arises from out-of-state act: 

a. A state has jurisdiction over a corporation that is an out-of-state resident if the corporation maintains systematic and continuous contacts with the state. (Perkins)

b. Purchasing products and/or recruiting employees from a state is not sufficient to establish minimum contacts for general jurisdiction. (Helicopteros)


ii. In Rem: Jurisdiction over a thing giving the court power to adjudicate claim made about property or status (i.e. divorce).

iii. Quasi in rem: Jurisdiction over a person unavailable for in personam jurisdiction through the attachment of a piece of property available for in rem jurisdiction. 
1. Type 1: Settles claims to the property on which jurisdiction is based, such as actions to quiet title, partition land, or foreclose mortgages.

2. Type 2 (more common): seeks to obtain personal judgment on a claim unrelated to the property on which the jurisdiction is based.  The property is used to get personal jurisdiction when in personam jurisdiction is unavailable (Pennoyer, Shaffer). 

i. Requirement: the defendants in a quasi in rem action must have minimum contacts with the forum state satisfying the holding in International Shoe. (Shaffer)  Note: Prior to Shaffer, the relationship of the parties to the forum state was irrelevant.  The only relevant relationship was that of the attached property to the forum state.

B. Cases

c. Pennoyer v. Neff 95 U.S. 714 (1877) pg. 74.
Facts: Neff owned land in Oregon. After a previous action for attorney’s fees, the land was attached and sold in a previous action of which Neff was unaware because of lack of notice (only published in newspaper while Neff was in California).  Neff filed suit to regain possession of the land from Pennoyer, who had bought it from a sheriff’s deed.

Holding: The court judgment was held as void because there was neither notice nor jurisdiction in this in personam action.
Significance: Court established that courts have personal jurisdiction over every individual and all property in the state where the court sits.  Without the property attached at the time of suit, they were actually exercising in personam jurisdiction that they did not have.  


d. International Shoe Co. v. Washington 326 U.S. 310 (1945) pg. 93.
Facts: The state of Washington sought to collect unemployment taxes based on commissions paid by International Shoe to its Washington-based salesmen. International Shoe was incorporated in Delaware and its principle place of business was in Missouri.  It conducted no business in Washington other than employing salesmen there who sold shoes to local businesses.  International Shoe challenged the court’s personal jurisdiction.  Washington’s Supreme Court upheld the finding of personal jurisdiction based on International Shoe’s solicitation of orders in Washington and continuous flow of product into the state.
Holding: The Supreme Court upheld the state court’s finding.  The Court held that due process allows a court personal jurisdiction over an out-of-state corporation if that corporation has “minimum contacts [with the forum state]…such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’” S&S, p. 95.
Significance: Lowered the personal jurisdiction requirement for suing corporations in different forum states.  


e. Shaffer v. Heitner 433 U.S. 186 (1977) pg. 178
Facts: Heitner owned one share of Greyhound stock and filed a shareholder derivative suit against Greyhound and its officers and directors.  Heitner sequestered some of the officers’ and directors’ common stock in compliance with a Delaware statute. The defendants challenged the sequestration order but the Delaware courts upheld it.
Holding: The Supreme Court reversed the Delaware courts and invalidated the Delaware statute because it found that the individuals in quasi in rem actions must still satisfy the minimum contacts requirement from in personam actions and the defendants lacked sufficient minimum contacts with Delaware.
Significance: Shaffer severely limited the power of quasi in rem actions as a vehicle around in personam jurisdiction requirements.


f. World-Wide Volkswagen v. Woodson 444 U.S. 286 (1980) pg. 131
Facts: The plaintiffs purchased a car from Volkswagen in New York.  Volkswagen only sells cars in New York, New Jersey, and Connecticut. They were in a car accident in Oklahoma in which the other car struck them in the back resulting in a fire that injured their children. The family brought a products-liability action against Volkswagen in Oklahoma.  Volkswagen contested personal jurisdiction but the District and Supreme Court of Oklahoma upheld jurisdiction.
Holding: The Supreme Court reversed the lower decision rejecting Oklahoma’s exercise of personal jurisdiction because of a lack of minimum contacts.  The Court allows a state jurisdiction over a corporation that “delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state.” S&S, p. 136.  A corporation must avail itself of the benefits of the state’s laws in order to be subject to its jurisdiction.  This case combines the stream of commerce and purposeful availment ideas.

g. Helicopteros v. Hall 466 U.S. 408 (1984) pg. 103
Facts: Helicopteros is a Colombian corporation with its principal place of business in Bogota.  One of its helicopters crashed in Peru and killed four US citizens.  Helicopteros purchased about 80% of its helicopters in Texas.  The agreement to perform the transportation was also made in Texas, and they recruited and trained pilots in Texas.  The decedents’ estates sued Helicopteros in a Texas district court.  Helicopteros challenged personal jurisdiction.
Holding: Supreme Court denied personal jurisdiction finding that in-state purchases are not sufficient to support personal jurisdiction and the Helicopteros’ contacts with Texas were not sufficiently continuous or systematic to warrant general personal jurisdiction.


h. Asahi Metal v. Superior Court (1987)
Facts: Zurcher was riding his motorcycle in California when he lost control of the motorcycle allegedly because of defective parts in the vehicle.  Zurcher sued a wide variety of parties but the only claim that was not settled was between Asahi and Cheng Shin, the manufacturer of the tire tube.  Cheng Shin sought indemnification from Asahi, a Japanese maker of tire valves that sold its product to Cheng Shin in Taiwan.  Asahi knew that its products were being sold in the US. Asahi challenged California’s jurisdiction over the corporation.
Holding: The Supreme Court was divided about whether Asahi had minimum contacts with California.  Yet, the Court found that it would be unreasonable and unfair to force Asahi to defend against suit in California.  The factors were: the burden of defending in a foreign legal system, the slenderness of California’s interests in having the claim heard in California, and the strong federal and state interest in not creating foreign relations problems by deciding an indemnity claim between two foreign companies. 

i. McGee v. International Life Insurance (1957) pg. 115
Facts: Lowell Franklin, a California resident, purchased a life insurance policy from an Arizona insurance company that was assumed by Empire Mutual, that has its principal place of business in Texas.  Franklin sent his premiums to Texas.  Upon his death, the insurance company refused to pay claiming his death a suicide.  McGee, Franklin’s mother filed suit in California and the insurance company challenged the court’s personal jurisdiction.
Holding: The Supreme Court upheld California’s exercise of personal jurisdiction because the insurance company’s contacts were sufficient.  California has a strong interest in protecting its citizens by giving them a local forum in which to sue out-of-state companies.  


j. Hess v. Pawloski (1927) pg. 88 (note: reversal of original plaintiff and defendant in name)
Facts: Hess, a resident of Pennsylvania, struck and injured Pawloski while driving his car in Massachusetts.  Pawloski brought suit in Massachusetts but did not serve Hess personally or attach any of his property complying with a Massachusetts statute.  Hess contested personal jurisdiction.  The trial and state supreme courts found personal jurisdiction to exist. 
Holding: The Supreme Court upheld the state rulings and found that Massachusetts has jurisdiction over anyone operating a motor vehicle within its state.  Upon entering Massachusetts while driving motor vehicles, individuals give implied consent to be sued in the state (there was actually a statute saying this).
Significance: Establishes concept of implied consent and provides the basis for personal jurisdiction in motor vehicle accidents.

k. Hanson v. Denckla (1958) pg. 129
Facts: Mrs. Donner established a trust in Delaware with a Delaware trust company. Mrs. Donner moved to Florida and then assigned the remainder of her trust to one of her daughters.  Donner’s trust left the rest of her estate to her other two daughters. After Donner’s death, the other two daughters challenged the validity of the assignment of the trust to the first daughter in Florida court.  The Florida court found the assignment invalid.  The executor of the trust commenced action in Delaware where the assignment was validated.  
Holding: The Supreme Court upheld the Delaware decision because Florida did not have personal jurisdiction over the trust question.  The Court found the trustee (Delaware bank) to have performed no actions regarding the trust in Florida and had not benefited from Florida’s laws. 
Significance: Represents a limitation on a state court’s jurisdiction over a foreign corporation. 


l. Perkins v. Benguet Consolidated Mining Co. (1952)
Facts: Perkins, a non-resident of Ohio, brought suit against the defendant, a mining company in the Philippines to recover damages resulting from the company’s failure to issue her stock certificates.  The claims asserted did not related to the company’s activities in Ohio. The mining company challenged the suit on personal jurisdiction grounds.
Holding: The Supreme Court found that Ohio could constitutionally take jurisdiction because the state has general jurisdiction over the defendant. Constitutional due process requires out-of-state corporation’s business in the forum state to be systematic and continuous so that the corporation may reasonably expect to defend against a suit there.  It is reasonable for someone to defend themselves (contacts are sufficient to reasonably expect to be subject to this jurisdiction).
C. Service of Process

1. Rules: 
It is also important to note that the Federal Rules of Civ. Pro. Fall under the 5th Amendment for Due Process and not the 14th Amendment because the 14th amendment is focused on the states.

FRCP 4: Summons.  Details laid out in Requirements section below.
2. Requirements

a. Territory for service: In both diversity and federal question actions, service of process may be made only within the territorial limits of the state in which the District court sits or anywhere else that the long-arm statute of the state where the District court sits permits. FRCP 4(k)(1)(A)
i. Exceptions:

1. Nationwide service of process: Congress has allowed nationwide service of process in some cases (ex: service by registered mail in a suit against federal officials and agencies)

2. 100-mile bulge: Third-party defendants and indispensable parties may be served anywhere within a 100 mile radius of the federal courthouse where the suit is pending. FRCP 4(k)(1)(B)
3. Foreign defendants: Serving a summons satisfies service of process in a federal question, even when brought against a person who cannot be sued in any state. FRCP 4(k)(2)


b. Manner of service

i. Individual.  Options laid out by FRCP 4.
1. Personal: serving individual personally. 4(e)(2)
2. Substitute: leaving documents at the defendant’s residence with a person of suitable age and discretion. 4(e)(2)
3. Agent: serving an agent appointed or designated by law to receive process.  4(e)(2)
4. Local state law: serving defendant in the manner provided by the law of the state where the District court sits or provided by the law of the state where the person is being served. 4(e)(1)
5. Foreign defendants: any method allowed by a particular international treaty if service is outside the United States. 4(f)


ii. Corporation: service of process may be made by leaving the papers with an officer, a managing or general agent, or any other agent authorized by appointment or law to receive process. 4(h)(1)

1. Test for suitability: a given employee is suitable if her position makes her likely to pass the papers on to a lawyer or a director who would be expected to prepare the defense.  


iii. Waiver of service: a defendant may waive service by signing and returning the request for waiver of service form sent by the plaintiff. 

1. Requirements: 

1. Plaintiff must send notice of action and waiver form through first-class mail or other reliable means (must be addressed directly to defendant). FRCP 4(d)(2)(A, B)
2. Defendant has 30 days to respond to waiver. FRCP 4(d)(2)(F)
3. If defendant does not waive service, they must pay the cost of service, unless a proper reason for not waiving service can be provided.  FRCP 4(d)(5)
4. If defendant does waive service, they receive 60 instead of 20 days to answer the complaint. FRCP 4(d)(3)


iv. Timing: service of process must be made within 120 days of filing the complaint. FRCP 4(m)
c. Amenability

i. Federal question action: a defendant is amenable if there is no state law prohibiting amenability. 

ii. Diversity action: a defendant is amenable only if allowed by the law of the state in which the District court sits. 


D. Defendant’s Response to Complaint (FRCP 8, 12, 13)
1. Lack of jurisdiction over the subject matter (Rule 12(b)(1)): motion may be made when there is no subject matter jurisdiction or when there is subject matter jurisdiction but the non-moving party has not sufficiently stated it.

2. Lack of jurisdiction over the person (Rule 12(b)(2)): motion may be made to contest personal jurisdiction.

3. Improper venue (Rule 12(b)(3)): motion may be made to contest improper venue. 

4. Insufficiency of process (Rule 12(b)(4)): motion to object to the form of the process papers.  This motion is used very rarely. 

5. Insufficiency of service of process (Rule 12(b)(5)): motion to challenge method or manner of service of process.  

6. Failure to state a claim upon which relief may be granted (Rule 12(b)(6)): motion asserts on the facts of the plaintiff’s complaint that no recovery is possible under any legal theory.  The motion must not be granted unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim. Conley v. Gibson (1957) – Can be made either during trial (12(h)(2)) or converted to summary judgment (12(b)(6)(C)).
7. Failure to join a party under rule 19 (Rule 12(b)(7): motion for dismissal if an indispensable person is not included in the suit. The courts will usually order joinder of the person, if necessary, instead of dismissal.

8. Motion for judgment on the pleadings (Rule 12(c)): after the defendant files an answer, the defendant may challenge the sufficiency of the complaint.  Just like a Rule 12(b)(6) motion but it is made after the answer is filed.  (similar to summary judgment)
9. Motion for more definite statement (Rule 12(e)): filed when the plaintiff’s complaint is so vague and ambiguous that the defendant cannot reasonably be required to frame a response.  These motions are rarely granted because clarification is expected from discovery. 

10. Motion to Strike (Rule 12(f)): the court may, at the request of the parties of sua sponte, strike from a pleading any “redundant, immaterial, impertinent, or scandalous matter.” Potentially prejudicial matter is also grounds for this motion.  Few motions of this type are granted because courts are unwilling to amend the parties’ pleadings. 
11. Motion to Stay Proceeding: motion to put proceeding on hold, usually because another forum is deciding some or all of the issues involved in the pending action.
a. Administrative agencies
b. Arbitration
c. Concurrent Jurisdiction and First-Filed Doctrine
12. Transfer to Another Forum

a. Transfer because of improper venue: A court may, by motion or sua sponte, transfer a case to a proper venue. 28 U.S.C. §1406(a)
b. Forum Non Conveniens: courts have discretionary power to refuse to hear a case if the venue is seriously inconvenient and a more appropriate venue is available. Gulf Oil Corp. v. Gilbert (1947) established this concept and laid out general guidelines:
i. Presume plaintiff’s choice of forum is proper
ii. Balance private interests of the litigants 
iii. Balance public interests
This concept was later codified in 28 U.S.C. §1404(a) but allowed transfer instead of dismissal and made available to both parties.  Where the more convenient forum is a foreign court, §1404(a) does not apply.  Piper Aircraft Co. v. Reyno (1981) (plane crash in Scotland)
13. Defendant’s Answer: 
a. Response to Complaint: Answer should state its defenses to each claim asserted and then admit or deny the averment.  If party does not have sufficient information on which to reply, this shall be stated and construed as a denial. Rule 8(b).  If averments are not denied, they will be admitted.  Rule 8(d)  Answer should also include affirmative defenses, such as assumption of the risk, contributory negligence, arbitration, estoppel, and fraud. Rule 8(c)  Answer should be concise, simple, and direct. Rule 8(e)
b. Counterclaim and Cross-Claims: The answer must contain any counterclaims arising out of the same transaction involved in the complaint. Rule 13(a)  The answer may contain any counterclaims not arising out of the same transaction. Rule 13(b)  A pleading may state a cross-claim against any opposing party arising out of the same transaction or regarding any property involved in the original complaint. Rule 13(g)  Parties may be joined to a counterclaim or a cross-claim abiding by rules 19 and 20. Rule 13(h)
Discovery & Exchanges of Information in Criminal and Civil Cases 
E. Discovery
1. Rules
FRCP 26: 

a. Parties must automatically disclose:

i. The name and address of each individual likely to have discoverable information that the disclosing party may use to support its claims or defenses, unless only for impeachment. 26(a)(1)(A)

ii. A copy or description of all documents in possession that may be used to support its clams, unless only for impeachment. 26(a)(1)(B)

iii. A computation of any category of damages making any non-privileged documents available under rule 34. 26(a)(1)(C)

iv. Timing: disclosures must be made within 14 days of Rule 26(f) conference unless court sets different time. 26(a)(1)(E)


b. Proceedings Exempt from Initial Disclosure: an action for review on an administrative record, a petition for habeus corpus, an action brought pro se by a person in custody, an action to enforce or quash an administrative summons, an action by the US to recover benefit payments, an action by the US to collect a student loan, a proceeding ancillary to proceedings in courts, and an action to enforce arbitration. Rule 26(a)(1)(E)(i-viii) 


c. Disclosure of Expert Testimony

i. Must disclose to other parties the identity of any person who may present expert testimony at trial. Rule 26(a)(2)(A)

ii. Disclosure must be accompanied with a written report prepared and signed by the witness if he is specially employed to testify. Report should include statement of opinions, qualifications, compensation paid, and listing of other cases at which testified. Rule 26(a)(2)(B)

iii. Timing: Disclosures made according to timetable set by courts. The default is that disclosures must be made 90 days prior to trial date. Rule 26(a)(2)(C)


d. Pretrial Disclosures: in addition to requirements of Rule 26(a)(1) and (2), a party must provide (except if used only for impeachment):

i. Name and address of each witness, separately identifying those the party expects to present and those who may be called if needed. Rule 26(a)(3)(A)

ii. Designation of witness whose testimony presented through deposition. Rule 26(a)(3)(B)

iii. Appropriate identification of each document, separately identifying those the party expects to offer and those the party may rely on, if needed. Rule 26(a)(3)(C)

iv. Timing: these disclosures must be made 30 days prior to trial, unless otherwise directed by court. Rule 26(a)(3)  Party may file a list of objections under rule 32(a) within 14 days of disclosure.


e. Scope of Discovery: parties may obtain discovery on any non-privileged documents that are relevant to the subject matter of the suit.  Rule 26(b)(1).  The court may limit the discovery requests in terms of quantity, length, time, etc. Rule 26(b)(2)  
--Parties may only obtain documents created in preparation for trial if they have shown that they have substantial need and would incur undue hardship in obtaining the material by other means. Rule 26(b)(3): codification of the work-product immunity doctrine.

--Experts who are going to testify can be deposed.  A party may, through 
interrogatories or by deposition, discover facts known or opinions held by an 
expert who has been retained or specially employed by another party in 
anticipation of litigation or preparation for trial and who is not expected to 
testify.  But they must have a damn good reason to do this. Rule 26(b)(4)

--Any documents withheld claiming privilege must be described in a manner 
that will enable other parties to assess the applicability of the privilege. Rule 
26(b)(5)


f. Conference of Parties: Parties must meet at least 21 days before a scheduling conference is held to discuss the possibility of settlement, to arrange for 26(a)(1) mandatory disclosures, and establish a discovery plan including timing and scope of discovery. Rule 26(f)
g. Absolute Work Product v. Qualified Work Product – Normally all work product created by attorneys is subject to work product protection.  Absolute work product encompasses attorney’s opinions and strategic choices, whereas qualified work product may encompass quotes and other information related to interviews, facts, etc. that would normally be protected but can be ordered to be disclosed if it would severely hamper the opposing party.  If the information had to be disclosed, attorney opinions, strategies, etc. would be redacted.


FRCP 27: An individual wishing to give testimony must draft petition including the facts and names of all expected adverse parties, must serve the petition on each person named, and then submitted to the court. If approved, these named individuals may be deposed. 

FRCP 28: Depositions may be taken before an officer with the authority to administer oaths or a court officer.  Outside of the US, depositions may be taken according to the terms of a treaty, letter of request, before a person authorized to make oaths, or before a person commissioned by the court.

FRCP 29: Unless otherwise directed by the court, the parties may by written stipulation, allow depositions to be taken in any way and may modify other procedures governing or limiting discovery.

FRCP 30: Procedure for Depositions

h. A party may depose any person without the court’s permission except if the depositions as a whole have been limited under rule 26(b)(2), the person is in prison, or the parties have not agreed in writing. Rule 30(a)(1), Rule 30(a)(2)  The court must also give its permission if the deposition would result in more than 10 depositions, the person has already been deposed, or the party seeks deposition early (before Rule 26(f) conference).  Rule 30(a)(2)(A-C)

i. A party taking depositions must notify every other party involved, in writing, of the deposition. The notice must include any documents to be subpoenaed and the means of recording and may include a request for documents. Rule 30(b)(1,2,5)  Depositions may be taken by telephone or electronically if stipulated by the parties or the court. Rule 30(b)(7)

j. A deposition may include cross-examination and objections to questions.  The objections are noted but the deposition should continue. Rule 30(c) The court may order the deposition to cease if it is being conducted in bad faith or to annoy, embarrass, or oppress the party being deposed. Rule 30(d)(4)  The court may sanction any party it finds impeding, delaying or frustrating the deposition. Rule 30(d)(3).  The deponent has a right to receive a transcript of the deposition and within 30 days sign the transcript reciting any changes or comments necessary. Rule 30(e)

FRCP 31: A party may take the testimony of any person by deposition upon written questions. Rule 31(a)(1-3) The same rules from verbal depositions apply here.  A party may serve cross questions within 14 days after written questions and notice are served.  Rule 31(a)(4)

FRCP 32: Use of depositions in court proceedings. The depositions may be used by either party for the purpose of contradicting or impeaching testimony, by the adverse party for any purpose if given by an officer or agent of a public or private corporation, or for any purpose if the witness is dead, lives more than 100 miles from the trial, is unable to testify (age, illness, imprisonment), refuses to comply with subpoena, in exceptional circumstances in the interest of justice. 

FRCP 33: Interrogatories.  Any party may serve on any other party written interrogatories, not to exceed 25 in number, without the court’s permission. More interrogatories may be allowed by the court. Rule 33(a) Each interrogatory must be answered in writing under oath unless it is objected to.  If there is an objection, the party must describe the objection. The responses must be submitted 30 days after interrogatories were served. Rule 32(b) The interrogatories may relate to any matter that may be inquired into under Rule 26(b)(1).

FRCP 34: Any party may serve on any other party a request to inspect and copy any document or any tangible things or to permit entry upon designated property for the purpose of inspection within the scope of Rule 26(b) (scope of discovery, work-product immunity, privileged documents exemption) The request must be acted on within 30 days. 

FRCP 35: The court may order a party to submit to a physical or mental examination by a licensed examiner.  Rule 35(a) The party being examined has a right to receive a copy of the examiner’s report but doing so waives any privilege regarding the testimony of the examiner or any future examiner.  Rule 35(b)

FRCP 36: Request for admission. A party may serve on any other party a written request for the admission of the truth of any matters within the scope of Rule 26(b)(1).  The matter is admitted unless the party objects within 30 days and includes a denial. Rule 36(a)  Any matter admitted is conclusively established unless the court permits withdrawal or amendment of admission. Rule 36(b)

FRCP 45: Subpoenas. A subpoena may be issued demanding production of documents, testimony, inspection of the premises, or commanding attendance at a deposition or at trial. Rule 45(a)  A subpoena may be served in person on anyone 18 years or older within the district of the court or within 100 miles. 


2. Cases and Acts

a. Hickman v. Taylor (1947)
Facts: The tug boat J.M. Taylor sank and five people died.  The owner of the boat retained an attorney who privately interviewed the witnesses to the sinking. In the course of litigation, the plaintiff asked for the copies of the witnesses’ statements and interview notes that the defendant refused to turn over because they were prepared in preparation for litigation.  The District Court found that the materials were not privileged. The Circuit Court reversed finding the materials to be part of the “work product of a lawyer.”
Holding: The Supreme Court affirmed because the information in the documents requested by the plaintiff could be found elsewhere and the public interest in maintaining lawyers’ work product private.  Otherwise, would lead to the demoralization of entire profession. Attorney’s mental impressions were absolutely privileged but the transcriptions of interviews and statements were only qualifiedly privileged. 
Significance: Established the “attorney work product” immunity.  Encapsulated in Rule 26(b)(3).


b. Upjohn Co. v. US (1981)
Facts: Upjohn suspected its subsidiaries of making “questionable payments” to foreign government officials.  In its internal investigation, top management asked all foreign managers to complete a questionnaire and return it to Thomas, their in-house counsel.  The IRS also began an investigation after Upjohn disclosed the problem to the SEC and requested the questionnaires and any memos or notes of the interviews conducted with officials.  Upjohn refused to hand these over citing attorney-client privilege.  The District Court enforced the summons that the Circuit Court affirmed.   
Holding: The Supreme Court reversed finding the questionnaire and attorneys’ notes covered by the attorney-client privilege that is not overcome by convenience.  So they said there was a privilege here because the people the questionnaire went to could be considered the “client”.
Abuses of Discovery, Sanctions & Managerial Judging (Classes 26-27)

F. Abuses of Discovery and Sanctions

1. Rules
FRCP 26(c) (protective order for embarrassing information), 26(f), 30(d) (sanctions are available if deposition is being conducted in bad faith or one party is delaying to frustrate the examination): see above
FRCP 37: Sanctions available for Failure to Make Disclosure.

a. Motion to compel discovery: the party may file a motion in the same court where the action is pending to compel the disclosing party to disclose Rule 26(a) materials, to give an answer to a deposition question, to answer an interrogatory, or to permit inspection of property.  Rule 37(a)(1-2)  An evasive or incomplete disclosure is treated as if it were a complete failure to disclose. Rule 37(a)(3)


b. Failure to Comply With Order

i. Deposition: A deponent who fails to be sworn in or to answer a question after being directed to do so by the court, may be held in contempt of court. Rule 37(b)(1)

ii. If a party fails to obey an order to provide or permit discovery through deposition or written questions, the court may:

1. Consider the matters to be admitted. Rule 37(b)(2)(A)

2. Refuse to allow the party to support or oppose some claims or admitting some things as evidence.  Rule 37(b)(2)(B)

3. Strike pleadings or stay proceedings until the order is obeyed or dismissing the action or rendering a judgment by default. Rule 37(b)(2)(C)

4. Treat failure to obey as a contempt of court except for failure to submit to physical or mental exam. Rule 37(b)(2)(D)

5. In lieu or in addition to, the court may require the disobedient party to pay attorneys fees and expenses. 


c. Failure to Disclose: In addition to the remedies listed above, a party failing to disclose information according to rule 26(a) and 26(e)(1) will be unable to admit that information or witness as evidence. Rule 37(c)(1)  If a party fails to admit the genuineness of a document that is proven genuine (works if document is not genuine in reverse), the court may require the disobedient party to pay attorneys’ fees. Rule 37(c)(2)


d. Failure to Participate in Framing Discovery Plan: The court may require the disobedient party to pay attorneys’ fees and expenses resulting from their failure to participate. Rule 37(g)

2. Cases

a. Societe Internationale (1958)
Facts: Societe Internationale, a Swiss holding company, brought suit to recover assets the US had seized from another company during World War II claiming it owned the assets at the time of vesting. During discovery, the government asked to see the banking records of another Swiss Firm.  The plaintiff refused claiming that it did not control these records because to divulge them would break Swiss law. The District Court dismissed the case and the Circuit Court affirmed due to incomplete discovery.  
Holding: The Supreme Court reversed finding Rule 37 should not be interpreted to authorize this dismissal because the plaintiff failed to comply due to inability and not due to willfulness or bad faith. 

Significance: The punishment given should be in proportion to the violation and 
the smallest penalty that suffices should be used.


b. National Hockey League v. Metropolitan Hockey Club (1976)
Facts: A number of hockey leagues launched an antitrust litigation against the NHL.  The NHL served Metropolitan Hockey Club and Golden Blades Hockey (M-GB) with interrogatories.  M-GB stalled in answering and when it did the answer was exceedingly vague and answered all of the interrogatories with one paragraph. Nearly a year later, and after many warnings by the judge, M-GB had still not answered the interrogatories. The District Court set a final date for completing the answers and a later date for completing depositions, both of which M-GB failed to meet.  The answers given were again vague.  The District Court finally dismissed the suit for failure to complete discovery. The Circuit Court found the District Court to have abused its discretion and reversed. 
Holding: The Supreme Court affirmed the District Court’s dismissal finding that the court had not exceeded its discretion because it considered the full record prior to dismissing the claim.  The judge must warn about the potential consequences of failures to comply and the potential to dismiss and did so in this case, making dismissal appropriate.

c. Insurance Corp. of Ireland v. Compagnie des Bauxites (1982)
Facts: Compagnie des Bauxites sues several foreign insurance companies.  The defendants asserted lack of personal jurisdiction but failed to produce any documents after numerous discovery requests from the plaintiffs.  The District Court established personal jurisdiction as a sanction and the Circuit Court affirmed.
Holding: The Supreme Court affirmed finding personal jurisdiction to be an individual right that could be waived or established through the defendants’ actions. 
3. Theories of Fairness



These ideas are linked with the due process clause



1. Notice and the right to be heard (Goldberg)



2. Proportionality of the sanction to the violation (Bauxites case)



3. There is an efficient procedural system that provides utilitarian benefit 


(Mathews and NHL cases) – Judge must have credible authority to deal with 


the violations of its orders – Provide a deterrent effect - NHL is more 



sophisticated than Mathews because it takes an ex ante perspective of the whole 

procedural system



4. Institutional Rationality (NHL / International Shoe) – There are bare 


minimum requirements that we impose on people in order to create 



some structure.



5. Impartiality (Fuentes and Shaffer) – You cannot decide cases based upon 


your personal attraction or revulsion to certain players – The decision-maker 


does not have any personal interest in how the dispute is resolved



6. Individual Moral Responsibility (Societe and Nasco v. Chambers cases) – 


the key to these cases is bad faith.

4. Possible Solutions to Diminish Discovery Abuses

a. Use of German Model: 
Shift towards German system of adjudication where a panel of judges conducts all discovery and fact-finding and is responsible for analyzing the evidence. There is no jury in civil litigation and the attorneys may comment on the evidence and call their own witnesses.  System utilizes only discovery necessary to answer relevant questions, encourages settlement of parties, and the testimony is more credible and neutral. Disadvantages: the judges may enter a premature judgment, the fact-finding effort may not be sufficiently deep, or the fact-finding may not be done well.  John Langbein, The German Advantage of Civil Procedure. 

b. Managerial Judges: 
Federal judges are assigned to a case when the complaint is filed and they oversee the case through every phase, including pretrial motions.  The advantage of early involvement is that the judge may manage pretrial discovery and it allows for informal judicial intervention encouraging settlement.  The disadvantage is that the judge may make a premature decision and few institutional safeguards are in place to limit the judge’s discretion.  Judith Resnik, Managerial Judges.
SECTION IV. ALLOCATING DECISIONMAKING POWER (Judge or Jury) (Classes 28-33)
RULES

The right to a trial by jury

The constitutional right


The 7th amendment of the Constitution preserves a right to a jury trial in “suits at common law.” But the Supreme Court has not said that this right is incorporated through the 14th amendment and binding on the states. (Many states have a jury right for civil cases in their state constitutions or by statute.) 

So, the 7th amendment really preserves the right to a jury trial in federal civil cases (with some 

caveats.)  6th Amendment deals with criminal jury right, and does apply to states through 14th 
Amendment.
The federal rules

Rule 38: gives any party in a civil action the right to demand a jury trial. A demand for jury trial must be made in writing, subject to the notice requirements of rule 5(d), and if it’s not, it is assumed that the party has waived its right to a trial by jury. The parties should specify which issues in the litigation are requested for jury trial, or the court will assume all issues are for the jury.
Rule 39: Once a demand for jury trial has been made under rule 38, the court will go forward expecting a jury trial unless 1) the parties later agree to try some issues before the judge instead or 2) the judge determines that there is no constitutional right to a jury trial in the issue at hand. But the judge does have the power to order a jury trial on her own. And even in cases where there is no jury trial right, the judge can sit an ‘advisory jury’ and if the parties agree that verdict can often stand on its own.

Title 28 of the U.S. Code

§ 144 – A judge may be removed from a case if a party files an affidavit swearing that the judge has a personal bias against him or in favor of an opposing party (also stating why the party thinks the judge has a bias).  This goes before another judge for a hearing on the matter.
§ 455 – A judge shall disqualify himself when he has a personal bias affecting the case; when in private practice he worked on this case or with other lawyers working on the case; he or his immediate family has a financial stake in the case (stocks); 

Other factoids

1. In federal cases, the jury verdict must be unanimous (unless the parties stipulate otherwise – Rule 47).

2. A federal jury can be made up of 6 to 12 people (Rule 48). Often it’s 6 in civil cases (though this could hinder the jury-as-cross-section-of-the-community model discussed below).

3. The Framers saw the citizen jury as a stop-gap against government tyranny. In this sense, the jury was (and is) an important democratic institution (though no one wants to be on one.)

4. Congress can also create a right to a jury trial by statute when it creates a new cause of action. (Civil Rights Act, for example.) Things are more complicated when Congress tries to narrow the jury right. 

5. Juries today are traditionally charged with fact-finding, while the judge determines the applicable law and instructs the jury on what that is. But sometimes the line between the ‘law’ and the ‘facts’ can be hard to see. Example jury question: “Was the defendant’s conduct reasonable?” Is that a legal determination or a factual one?

6. The right to a jury trial does not mean that the judge is passive. The judge makes rulings in the course of the trial that determine the evidence and questions put before the jury. The judge also has the power to prevent a case from ever getting to the jury (Rule 50).

7. When juries make fact findings on verdict forms, it is often very broad; that’s the nature of the beast. In contrast, when judges make fact findings, they often must explicitly say in an order what factual conclusions the court made based on the evidence and how those conclusions support the legal conclusions. Juries never have to give that much detail behind their verdicts….Also, judges are vulnerable to appeal on their fact determinations, though they can only be reversed if the higher court finds the judge’s conclusions ‘clearly erroneous,’ which is a very high bar.


II. Burden of Proof and Summary Adjudication

A. Summary Judgment

Either party can challenge the legal sufficiency of an opponent’s case in several ways. At the beginning of the case, a defendant can raise a rule 12(b)(6) motion saying the plaintiff failed to state a claim. Here, on the verge of trial, a party can make a motion for summary judgment under Rule 56. The argument here is that, judging from the information gathered in discovery, a party cannot produce enough evidence to prove its case to a jury. 


1. The burden of production – this is the threshold test for the burden of evidence that must be produced in order for the court to find that there is enough evidence to let the case go to the jury.  Looking at the information gathered in discovery, the court must decide if there is a genuine issue of material fact which must be resolved by a jury.  See also the diagram on burden of proof and pushing cases to the jury.

Remember that the burden of production depends on the burdens each party must carry at trial. Typically, the burden is on the plaintiff to produce evidence backing up his or her claims. In that case a defendant seeking summary judgment must show the absence of evidence supporting the claim. Defense doesn’t have to show that the allegations are false, just that they can’t be proven.


A motion for summary judgment has the judge take the disputed facts into account in the best light for the opposition party not making the motion.  If the facts are strongly in dispute that leaves open questions as a matter of law, the judge will deny the motion.
B. The federal rules
1. Rule 50 – Motion for Judgment as a Matter of Law - Allows a party to seek a judgment in its favor on the grounds that there is no sufficient evidentiary basis for a judgment for the opposing party. This motion can be made at any time before the case is presented to the jury, but usually made at the end of each parties’ arguments. This motion can also be renewed within 10 days of the jury verdict, asking the court to replace the jury’s decision with its own. In the alternative, a party can ask for a new trial (rule 50(b)).
a. Rule 50(a) is usually raised during the trial, before the case is actually turned over to the jury.  This must be requested in order to request JNOV after the verdict is returned.
b. Rule 50(b) is requesting a judgment notwithstanding the verdict (J.N.O.V.) – that is, asking the judge to override the jury’s decision. When making this motion, you may also want to request a new trial under Rule 59 in case the judge was uncomfortable with the jury verdict, but also doesn’t want to rule in your favor outright.

2. Rule 56 – Motion for Summary Judgment. Plaintiff can raise this motion any time after the 20-day window for a response to the complaint has been closed. Defense can raise it any time. But usually it does not get addressed until after discovery – but before the actual trial. S/J will be granted to the moving party if there is no genuine issue of material fact – essentially, if the evidence is uncontroverted and entirely in favor of the moving party.

*An order for summary judgment is considered a final order and therefore can be appealed. A Rule 59 order for a new trial is not a final order and usually can’t be appealed.


III. Verdicts and Judgments (post-trial motions)
C. Rule 59: Motion for New Trial – a party can request a new trial from the judge as well as on appeal. Judges usually have broad discretion to grant this request. It’s justified if a party can show that prejudicial errors occurred in the original trial; and a judge should not order a new trial only if she would have reached a different result than the jury. Also, partial new trials may be granted – on the question of damages, for example, while letting the jury’s conclusions on liability stand (by contrast, if there was an error relating to the question of liability – an improper jury instruction, say – then the whole case should be tried over since damages depended on the liability question). Also, a judge’s decision to grant a new trial is usually interlocutory and cannot be appealed until after final judgment. And appellate courts will overturn a new trial order only if they think the judge abused her discretion.

1. Juror misconduct – a new trial can be granted if jurors broke the rules; for example, discussing the case with others, lying during jury selection, disobeying court orders, etc. Or if the jury decided the case in an improper way, such as drawing lots or flipping a coin. But proving jury misconduct is difficult, because misconduct is not often apparent, and there are limits on allowable inquiries into the deliberation process.  Fed. Rule Evi. § 606.  Though jurors can later testify about outside information wrongly brought into the jury room, they cannot testify about the effect of that information on the minds of the jurors, in an effort to preserve the candor and secrecy of the deliberation process.

D. Motion for Remittitur – this can be raised if a party believes there was an error in the amount of damages, and the damages should be reduced. The judge can find that the jury’s damages verdict did not comport with the evidence and, from the bench, reduce the damages to an amount supported by evidence (take note, however, that there are no precise standards about how much a judge should subtract, or add with additur). This is sometimes done in lieu of a new trial, as sometimes new trial orders in federal court are challenged on 7th amendment grounds. 

E. Motion for Additur – like the remittitur, a court can add damages if the jury award was too low, given the evidence. But apparently this only works in state courts; the SCOTUS ruled in 1935 that adding to a jury award violated the 7th amendment and disallowed additur in federal court; this holding may be kind of an outlier now, but according to the materials it has not been squarely overruled.


III. Verdicts and Judgments, Substance and Procedure

A. The Tavaloureas case (the libel verdict against Wash. Post dismissed by judge on JNOV).

1. Note how the judge said the evidence in the case did not meet the necessary standard of proof for a libel case brought by a public figure – ‘clear and convincing evidence’ of reckless disregard for the truth by the newspaper. That standard is substantive law, but it performs as a part of procedure, by tipping the scales against the plaintiff in a summary judgment motion in press libel cases. (Demonstrating Eskridge’s mantra that substance is procedure).

2. An important point: As the Tavaloureas case demonstrates, there are few things in law more important than burdens or presumptions – those are what decide who wins and loses cases. It even determines who sues, and what private actors will or won’t do. (For example, most public figures, knowing how hard it is to win a libel case, won’t even sue the media.)

B. Substance, procedure and torts:

1. Reid v. Salt Lake Railroad  (The Cow Case) (see below): The question of whether there was enough evidence about how the cow got onto the railroad tracks to bring this case to the jury would depend on whether the forum state had adopted the standard rules for negligence. A state could pass a law saying that any cow hit by the train is presumed to be the fault of the railroad, or something like that. Again, such a law would play out in procedure, by basically taking away the option of summary judgment from the railroad. See, substance is procedure…

CASES

I. Right to Jury Trial


-Didn’t really mention any cases.

II. Summary Judgment

A. Celotex Corp. v. Catrett, 477 U.S. 317 (1986)

Facts: District court approved directed verdict for defendant when plaintiff, Catrett, could not produce 

evidence of asbestos exposure (via Celotex) to bolster her complaint. Then appeals court said the summary 
judgment was wrong because the defendant did not produce evidence negating the plaintiff’s claim.

Holding: Supreme Court says the defendant, in requesting a motion for summary judgment, did not have to provide evidence contradicting the plaintiff’s claim. Under rule 56(c), the defense merely had to “show” to the district court that the evidence thus far gathered for the case was insufficient to sustain the claim. “The burden on the moving party [requesting summary judgment] may be discharged by showing – that is, pointing out to the district court – that there is an absence of evidence to support the nonmoving party’s case.” Also, when an opposing party is facing a summary judgment motion, they cannot merely rest on their pleadings; under rule 56(e), they must ‘set forth specific facts’ showing that there is a genuine issue for trial – but the plaintiff need not depose his own witnesses to defend against a summary judgment motion (affidavits will suffice.)

Dissent: Brennan said: When seeking summary judgment, the burden of production, he says, is on the moving party. If Celotex meets this burden, then it shifts to the plaintiffs to show that there is an issue of material fact. Celotex can meet its burden by bringing affirmative evidence of its own, or by demonstrating that there is a lack of evidence in the plaintiff’s case. This can be done by deposing the opponent’s witnesses, or at least going through the evidence in the record and showing the court that there is nothing to support the claim. By necessity, rule 56 requires the moving party to take affirmative action to meet its burden of production, Brennan says. If, say, the defense says there’s nothing in record to support the case, and plaintiff says there is in the deposition of witness X, then defense must somehow show the court how witness X does not support the case. (Brennan concedes this is not really different from what majority said, but he disagreed with how this principle was applied to the case at hand.)


B. J.N.O.V. -- Tavaloureas v. Washington Post
III. Jury Selection

A. Batson v. Kentucky  476 U.S. 82 (1986)

Issue: Racial makeup of juries. Can potential jurors by struck by peremptory challenge simply because of their race?

Holding: (Justice Powell) The Court finds that it violates the Equal Protection Clause to allow prosecutors to challenge potential jurors “solely on account of their race or on the assumption that black jurors as a group will be unable impartially to consider the State’s case against a black defendant.” The court says a defendant must make a prima facie case of discrimination, then the burden shifts to the state to show a race-neutral reason for striking the jurors (though the prosecutor’s reason need not be as demonstrable as the showing to strike jurors for cause.) In concurring, Justice Marshall suggested that this remedy is not enough, that a prosecutor can easily come up with a seemingly neutral reason to strike a juror (a prediction that has come true in practice.) Marshall suggests getting rid of peremptory challenges altogether.

Dissent:  (Burger) says the majority ignores the importance of the peremptory to the jury system (relying in part on an article that advocates the use of peremptories as a way to avoid trafficking publicly in stereotypes, instead allowing the courts to conceal them with peremptory challenges.) And since peremptories by definition need not be justified, the majority’s remedy changes the nature of what had been a right to defendants and prosecutors for 200 years.
Significance: Under previous case of Swain, you had needed to show systematic discrimination (very hard) and this lowered the threshold to show discrimination significantly.  This case showed that you needed fair jury selection to not violate Equal Protection Clause.
B. J.E.B. v. Alabama ex rel. T.B. 511 U.S. 127 (1994)
Issue: Sex discrimination in peremptory challenges from jury pool. (Do I really need to explain this?) In this case, the state sought to exclude men from the jury in a paternity and child support action.

Holding: (Justice Blackmun) The Court finds that, given Batson and the gender-discrimination heightened-scrutiny cases (Reed, Frontiero, et al) they cannot allow potential jurors to be excluded solely for their sex. The court would not allow the exclusion of jurors based on presumptions that their sex would sway them one way or another – that would be accepting “the very stereotype the law condemns.” Discrimination in the courtroom raises questions about the fairness of the entire proceeding; and this system reinforces gender stereotypes. Justice O’Connor concurs, while noting that this could further erode the peremptory challenge as a useful tool – and notes that this ruling could allow more biased jurors onto juries when lawyers can’t sufficiently demonstrate a reason to exclude them. Lawyers have less room to pick juries by intuition. “to say that gender makes no difference as a matter of law is not to say that gender makes no difference as a matter of fact.”

Dissent: Scalia notes an inconsistency to the reasoning in these cases: If we don’t want to assume that someone’s race or gender will influence his or her judgments, than why do we insist that a jury panel be a representative “fair cross-section” of the community?

Note: Bell curve idea is that we eliminate the extremes at the margin of society in jury selection.  This goes to why we still want peremptory challenges.
IV. Burden of proof/standard of proof

A. Reid v. Salt Lake Railroad (the cow case): Cow gets hit by a train. Did he get onto the tracks thru the hole in the fence (railroad’s fault) or through an open gate (not the RR’s fault)?  Utah Supreme Court found that a directed verdict should have been found for the defendant, because the plaintiff did not show a preponderance of evidence that the cow came thru the hole in the fence. It was just as likely to come thru the open fence, so the plaintiff’s case must fail.

B. -- Sargent v. Massachusetts Accident Co. (the missing kayaker case): with man missing but not found, insurer does not want to pay on his life insurance policy, because there’s no evidence that he died. The trial court directed a verdict for the defense, but the Mass. Supreme Court reversed, saying preponderance of the evidence does not mean that they have to establish beyond all doubt that he drowned, just enough to show that it is more likely the guy drowned than not…

C. -- Pennsylvania Railroad v. Chamberlain (the dead brakeman at the railroad) The SCOTUS finds that in this case, a directed verdict for defense is correct because there is no inconsistency among witnesses as to the facts of the case: the main plaintiff witness did not see the accident, but heard it. At most, the court says, an inference can be drawn from his testimony. “We, therefore, have a case belonging to that class of cases where proven facts give equal support to two inconsistent inferences…neither of them being established.” Though the witness drew a conclusion from what he did see, that doesn’t matter, what mattered were the facts he could testify to.  This overruled Judge Learned Hand’s opinion saying that it was a weak jury question, but even if it was weak, he thought it should go to a jury.  He also says that a court will not direct a verdict even if there is evidence going the other way, as long as that evidence could be disbelieved or impeached.  Justice Sutherland (who wrote many of these railroads opinions) in his Chamberlain opinion goes against this and uses idea that plaintiff loses twice on directed verdict examination given above.  Eskridge is sympathetic to the Learned Hand approach.  This was a pre-Rule 50 case.  Rule 50 seemed to incorporate the common law of directed verdicts, and you can still use Chamberlain to interpret directed verdict info (because Rule 50 didn’t overrule it at all).
D. O’Connor v. Pennsylvania Railroad (slip and fall in front of Penn Station during a snowstorm) In this case, the railroad would be liable for the injuries if the ice the plaintiff slipped on had been left over from previous snowfalls – then the railroad neglected to sweep it up. But was there any evidence the ice was that old, and not from the snowstorm? Trial court found there wasn’t and found for defense. Appeals court said agrees, because the railroad had brought forward documentary evidence from weather service that only trace amounts of snow had fallen in days before injury – not enough to create the ice patch. The court says this is not a case of two competing versions of the facts: “Since the weather records so overwhelmingly outweigh the oral testimony offered in behalf of the plaintiff, it would have been improper to permit the jury’s verdict to stand.”

E. Chesapeake & Ohio Railway v. Martin question of whether a complaint about the misdelivery of a load of potatoes was made within the amount of time specified in the contract. The jury appeared to ignore the uncontradicted testimony of a railway worker that the plaintiffs received the shipment within reasonable time, finding in favor of the plaintiff. The SCOTUS reversed and said: “We recognize the general rule, of course….that the question of the credibility of witnesses is one for the jury alone; but this does not mean that the jury is at liberty, under the guise of passing upon the credibility of a witness, to disregard his testimony, when from no reasonable point of view is it open to doubt.” The Court also says, unlike most cases, there is no reason to question the credibility of this witness.

F. Powers v. Continental Casualty (accidental shooting on fishing trip – should insurer pay?) Plaintiff was denied directed verdict and appealed the judge’s denial. Insurer argued that the shooting was not accidental (insurance fraud, I suppose) and the jury agreed, siding with the defendant. This appeals court says the jury is not compelled to believe a witness even if the witness is uncontradicted. “the record in our present case is such that reasonable minds could differ as to the fact issue of the accidental nature of plaintiff’s injury,” the court said in affirming the lower court.

*Generally, it is exceptional that a directed verdict is ordered in favor of the party with the burden of proof. Usually, a directed verdict is found when the party fails to meet its burden of proof.

ANALYSIS

I. 
The value of juries: What do we think the role of the jury is? What does the jury add to the system?

A. Accuracy and truth seeking. One could say that the system is more accurate with the jury trying to determine the facts. 12 heads are better than one, when it comes to measuring the credibility of a witness. And a more complete range of perceptions can come from group deliberations. (12 Angry Men idea)
B. Legitimacy: A decision coming from a group of common citizens may be more legitimate to outsiders than a decision from some old judge. Juries are culled from citizens (often voter rolls) and remember, they vote on the outcome – it’s like a mini-democracy! People in the system may be able to accept even a losing verdict if they think they were treated with fairness in the procedures. (But the flip side of this is when juries reflect biases, such as racial bias. A heterogeneous jury, with jurors the same race or gender as the defendant or plaintiff, would then go a long way toward making the parties feel like they do have procedural fairness…)

C. Democracy and Direct Participation: A jury can be seen as community feedback to the legal system. It is the strongest connection between the community and the law. And jurors can send a message: When the Leroy Reed jury acquits for that penny-ante weapons case, the prosecutor probably took note and would be less likely to bring a similar case anytime soon

D. Libertarian – The government has to go through more procedural hoops in order to deprive people of anything (particularly freedom)
E. Rule of Law – Applying the abstract law through the prism of community values.  Also gives feedback to prosecutors and legislators.
F. Counter-hegemonic – It is a site for resistance to harsh laws or good laws applied too broadly.  Jury nullification can be incorporated into this.
II.
Potential problems of the jury system 

A.
Jurors are kept in the dark, leading to speculation: Seemingly pertinent information is often concealed from the jury by the judge. (For example, in Reed case, what was his prior felony?) Also, shouldn’t jurors know what the potential sentences are for the defendant – particularly in these days of minimum mandatory sentences, where your verdict can irrevocably send someone to jail for life? In a Langbein/Germany model, the judge would know what’s relevant and what’s not and act accordingly.

B.
Biases: race, gender, class. These manifest themselves despite the size and diversity of the jury – in part because the jury process is in secret, so they are free to be bigoted without public condemnation. Types of biases include:

1. Attributional bias – the more we see someone as an individual, the more sympathetic we are likely to be. The more we see someone as merely a representative of a group (blacks, women, etc) the more we see their actions as reflective of group norms, and we will be less sympathetic. We also are more willing to accept motives that reflect our own, but if someone is motivated by something foreign to us, we are less likely to accept that as a justification.

2. polarization bias (group decisionmaking bias): deliberations can polarize jurors, driving the preferences of the jurors away from the mean. So a juror more likely to give a large jury award can drive up the $ verdict the jury will end up agreeing to.

3. Elitism bias: Again, the class bias among jurors (but also a danger among geriatric, snooty judges).

C. Decision-making heuristics: Errors we make in processing information. Examples: 1) availability heuristic: we tend to remember the most vivid and dramatic elements, and forget the dull stuff. 2) representativeness heuristic: we tend to make the mistake of generalizing about a large group based on small samples. 3) cognitive dissonance: you tend to adhere to your first impressions despite contrary evidence; first impressions matter.
D. Intimidation: More marginalized jurors can be swayed by those with seemingly more authority. Note how that plays out in the Reed movie, the deliberations are taken over by the men in large part, and how often people deferred to the professor and others in that vein, assuming they were not as smart as he was…
E. Social Expense/Alienation: People feel like their time is wasted, leading to a feeling of alienation from the system – this is only magnified by the media.  Alternative would be people going about their normal activities with the judge who is being paid anyway making the decision.
F. Irrationality – Juries don’t always act rationally
G. Jury Manipulation (Galanter idea) – Repeat players have access to jury structuring experts would have a better chance to get a good jury composition, through use of experts and choosing when to challenge with things like in Batson and J.E.B.
IV.
The Impartial Jury – Different models

A.
The “Weberian” model: An impartial jury better ensures that a party is not judge based on status. This principle is most evident in the examination of the jury pool in voir dire (Rule 47). 

B.
Jury-as-median-of-the-community: this can again be shown in the voir dire, as the questions can weed out the most polarized of potential jurors – the most rabid pacifist and the strictest death penalty advocate both will likely be toss off a criminal jury trial.

C.
Pluralistic view: We are all part of large subgroups of the community, and these subgroups have different pitches. This is perhaps what drives the idea that the jury should be a cross-section of the community (and is in the background of Batson and JEB. But this leads to a Pandora’s Box: How do you define these subgroups? Aren’t there subgroups within subgroups? Where does it end?

V.
Imagine there’s no jury, it’s easy if you try….

Suppose we abolished jury trials and instead had judge-only trials, or three-judge panels, for all civil cases (See Langbein article on German civil system.) What would the advantages of this be?

A.  This could be more efficient, by requiring less discovery. The judges could quickly distill the issues down to what’s necessary, and discovery would be narrowly aimed at that issue. This avoids discovery in peripheral matters, like establishing jurisdiction.

B. This could also be more equitable. You may have fewer “Gallanter” problems where the repeat players in the court system are outspending the little guy. The quality of the lawyers would be less of an issue, and the parties would be on more level footing.

The potential downsides, however:

1. Judicial bias/non-neutrality. Do we really trust the judge will be impartial every time?

2. Poor fact-finding: without wider discovery to flesh out all potential issues, some things may go unnoticed. The premise of adversarial justice is all the issues get hashed out.

3. Inclinations to settlement. Judges would encourage parties to settle, perhaps when it’s not in a party’s best interest. Also, with settlement you don’t have transparency, so issues that maybe should be played out publicly don’t see the light of day.

4. Legitimacy. Would we accept the legitimacy of such a system. Or do we only accept the legitimacy of our current jury system out of habit and familiarity other than any comparative analysis – the jury system is the only thing Americans know.


VI. Dilemmas raised by movie “Inside the Jury Room”
A. Jury nullification. The fact that the jury could decide on its own not to reach a verdict according to the facts and the law (as instructed by the judge) is usually concealed from the jury, for fear that if they knew they had this option, they would use it as an out, rather than making a good faith effort to reach a proper verdict in the case. In class, we identified three possible types of jury nullification.

1. True jury nullification: where the jury recognizes the proper law, and recognizes that it should apply in this case, but they refuse to apply it.

2. Jury interpretation: the jury recognizes the law, but does not believe it applies to these facts (Aristotlean idea that the law does not live above the facts.)

3. An intentionalist rationale: the jury recognizes the law, but determines that it was not intended for these kinds of cases.

B. Social dynamics and legal theories at work in the Leroy Reed jury.

1. Formalism/rule of law: At first you see some jurors looking at this with a very linear approach: Reed had a gun, he is a felon, so he violated the statute…then, when the English professor parses what it means ‘to know’ you have a handgun, it’s almost super-formalism.

2. The mercy tradition: Other jurors then asked if it was fair to convict Reed in this case, given the circumstances. Kind of a policy issue argument: What’s the point of convicting him, he seems so harmless. (Perhaps also turned off by the way the cops arrested him, tricking him into bringing the gun and receipt, to the police station, providing his own evidence against himself.)

3. Moral responsibility: those who would say they should take it easy on Reed are implicitly saying that he is incapable of taking moral responsibility for his actions. Are they being condescending and paternalistic?

4. Institutional argument: jurors question what their role is in this. Fact finders? Or determiners of justice?

5. Reed’s humiliation: note how the defense lawyer intentionally had Reed try to read in front of the jury in order to gain their sympathy. Did Reed’s acquittal come at  the expense of his dignity?

6. Did the jurors act differently knowing they were being filmed (the Hawthorne effect)? Did the lawyer use the filming to his advantage in that regard?
VII.
Juries and complex litigation

A.
Information overload. Note how in the Japanese Electronics case, the issues were so complicated, and the jury instructions so intricate, that there was a fear by the appeals court that the jury trial (a right under the 7th amendment) would swallow up the whole case and make the process unfair (violating the due process clause of the 5th amendment). In complex cases, maybe judges are better suited for finding the relevant facts and applying the law to them.

B.
Jury instructions: Under rule 49(a), the judge can split the jury form into several questions tailored to the burdens of proof for each allegation in the complaint. This helps distill the issues. (Example: Was there a conspiracy of restraint of trade? If no, enter a verdict for the defense. If yes, did this conspiracy injure the plaintiff?)

Other readings: 

Steven Brill article, Tavalreas v. Washington Post libel trial. Juror Mott (law student) ended up screwing with the jury and they made false analysis of the law.
Judith Resnick, Asking About Gender in the Courts


Since 1982, “Gender Bias Task Forces” have been convened in state and federal districts around the country to address the many patriarchal characteristics of the court system, and their harmful affects on women. These groups do what the SCOTUS refused to do in the case of McCleskey v. Kemp, where the Court said it did not want to go into a statistical inquiry of racial discrimination in death penalty cases; the court resisted a scientific, broad review of judicial work, instead adhering to the case-by-case nature of traditional adjudication (and a good way not to see the big picture.) The gender task forces found that courts do not always seem fair to women, but just another haven for prejudice: Women seeking help from domestic violence find themselves blamed; courtroom interactions are often affected by gender stereotypes; the people that constitute the court system seem to stick to traditional gender roles – the judges are mostly men, while most of the legal secretaries are women.

Field, Kaplan and Clermont

A.
Burden of Proof: (more on summary judgment) (this is where the diagram came in)
See article for the division of burden of proof into burden of moving forward (production) and burden of persuasion.  Also discusses questions of fact diagram (that Eskridge likes) and how these burdens actually function.  Different standards (preponderance of the evidence, clear and convincing evidence, or beyond a reasonable doubt) shifts the lines back and forth to say when the question can be answered by the judge or the jury.  This movement of the lines has to do with the burden of moving forward (burden of persuasion is who has to prove the basic elements of a case (or even sometimes a valid defense)
B. 
Standard of proof:

In most civil lawsuits, the plaintiff must prove her claim by a preponderance of the evidence – the slightest tilt of the scales in her favor. But what does this phrase, preponderance of the evidence, mean to the average juror? The courts have struggled with this for a long time.

In some cases, the standard is higher: ‘clear and convincing’ evidence must be shown. (And of course criminal conviction requires evidence ‘beyond a reasonable doubt.)

JURY MOVIE: Wisconsin v. Leroy Reed.

SECTION V. COMPLEX LITIGATION (Classes 34-39)

Rules

I. Counterclaims and Cross-Claims – Defendants can file counterclaims against plaintiffs, or also seek to join other parties in the litigation. But these rules (13-20) cannot waive or expand the requirements of federal subject-matter jurisdiction (diversity, etc.). So in joining parties, you still must account for diversity of parties and the like.
A. Rule 13:  A party (usually a defendant) can make a counterclaim if it has a complaint against the original complaining party. The counterclaim is compulsory if it arises out of the same transaction or occurrence as the original suit (13(a))(by compulsory, we don’t mean that the party has to raise it; we mean that if they don’t raise the claim now, the party can’t raise it in a separate suit later; res judicata). However, a party may raise any other claims it may have against the party, in the interest of getting all claims settled under one ball of wax (rule 13(b)) – but this one is not compulsory.

B. Rule 13(g): Cross claims. A party may bring cross-claims against a co-plaintiff or co-defendant, if the claims arise out of the same subject matter of the underlying suit.

C. Rule 14: A defendant may bring in a third party not part of the original suit. For example, A sues B, B files third-party complaint against C, alleging that any judgment in A’s favor must be paid by C.  B would be called a third-party plaintiff and C would be called a third-party defendant.
D. Rule 18: Allows joinder of all claims by plaintiff against an opposing party into one action.
E. Rule 19: Joinder of necessary parties. (Eskridge says this is a more obscure rule, often used in contracts cases.) If a party is necessary to a correct adjudication of the issues in the case, and the absence of this party will injure their interests, or injure the interests of other parties already in the case (by exposing them to multiple and or inconsistent obligations) then that party will be added to the case, as long as this does not ruin jurisdiction. The party can be joined as a plaintiff or a defendant. If a party cannot be joined, the court can dismiss the case (but not if the party is an ‘essential tortfeasor,’ the SCOTUS has said).  The court when considering whether to continue without a party who cannot joined must consider a list of factors (see Rule 19(b)) and decide whether to continue or dismiss the action.
F. Rule 20: Permissive joinder of parties – All persons may join as plaintiffs if they assert right to relief all in relation to the same transaction, occurrence, etc.  All persons may be joined as defendants as well under the same circumstances.
G. 28 USC § 1367: this federal statute allows the federal court to exert ‘supplemental jurisdiction’ over all other claims that are so related to the original claim that they should all be dealt with in a single case (again, the ball of wax theory). BUT, this law will NOT allow plaintiffs to bring claims against parties joined under the federal rules if the court would not have diversity jurisdiction over those parties in the original action. (This is why, in the example of the Hyatt/Skywalk case we discussed in class, the defendants were all suing each other but the original plaintiffs could not bring any claims against the added defendant from the same state as the representative plaintiffs).

H. 28 USC § 2283: Statute says the federal courts cannot, without an act of Congress, interfere with or stay proceedings in state courts.

I. 28 USC § 1369 – If you have one accident (mass disaster Skywalk idea) and at least 75 people die, you can get subject matter jurisdiction in federal courts with minimum diversity (only need one defendant who is diverse).
II. Class Actions 

A.  Rule 23 - a group of plaintiffs or defendants can be established as a class, with assigned representatives speaking for the group, in cases where joinder of all the parties is impractical and unwieldy. But there are distinct parameters on the class and when they can be employed.
1. 23(a) prerequisites - A party may sue as a representative of a class only if the group meets these four criteria: 1) Numerosity – the number of class members is so large that joinder is impractical. 2) Commonality – there are common questions of law or fact among the class members 3) Typicality – the claims of the representatives are typical of the class, not significantly stronger or weaker, and 4) Adequacy – the representatives will adequately protect the interests of the other class members.

2. Other prerequisites – In addition, the named of the class still must meet the diversity requirements to maintain federal court jurisdiction.  Also, in cases where class members have individual claims, those claims each must meet the minimum ‘amount in controversy’ required by the federal courts (it used to be $10,000, it may be higher now).

B. Maintainable class actions – to be maintained as a class action, the action must satisfy 23(a) and either….

1. 23(b)(1) – says that the prosecution of individual claims create the risk of (A) inconsistent adjudications among the class cases, creating conflicting responses from the class’ opponents, or (B) individual suits will for all practical purposes harm the interests of other class members. To summarize, rule 23(b)(1)(A) is concerned about how individual suits will prejudice a defendant, while 23(b)(1)(B) is concerned about how individual suits will harm other plaintiffs. The latter is often invoked in cases where there’s a “limited fund” so the first to sue may be the first to get a judgment paid, at the expense of other would-be class members. (b)(1) class actions are said to be mandatory, meaning in order to function they must include everyone in the class (there’s no opt-out provision). However, this runs into difficulties in mass torts, where many plaintiffs may have first filed in state court, and the federal court can’t prevent the cases in state court from going forward. And then this just about creates the problem that (b)(1)(B) was intended to prevent, because now you’ve got a race to the courthouse to see who gets first dibs at the ‘limited fund’ of the defendant.

2. 23(b)(2) – the opposing party has acted (or not acted) in ways generally applicable to the class as a whole, therefore injunctive relief or declaratory relief on behalf of the whole class is justified. (An easy example of this is desegregation – school districts separated black and white students, so suits brought on behalf of black students would be under this rule.)

3. 23(b)(3) – the trickiest of the class-action categories. This allows class-actions where the common legal questions among class members predominate over the individual interests of the parties, and a class action is seen as the most fair and efficient way of adjudicating these claims. In certifying a class under this rule, the court is supposed to consider its affects on individual claims, the extent of outside litigation already in the works, the desirability of resolving the case in one forum, and the manageability of the case in this manner (but this is not an exhaustive list). According to the advisory committee notes, this type of class action was not really intended for ‘mass accidents’ where questions of liability and defenses depend to a large degree on the character of the plaintiff’s injuries (though, as we see in the Skywalk case, this is how it sometimes used); rather, this was intended for cases where the amounts at stake for individuals are so small that individual claims are unlikely and unattractive. (though the Supreme Court’s decision in Eisen, requiring personal notice to all class members who can be reasonably found,  appears to frustrate these types of suits, as the cost of notice can overwhelm the amount of damages.)

C. Notice – Under rule 23(c)(2), a class action established under 23(b)(3) requires that notice be given to all class members that can be identified “through reasonable effort” and these people are also given the chance to opt out of the class. Also, a final judgment in a (b)(3) class action must specify the identified members of the class to which it pertains. A final judgment in a (b)(1) or (b)(2) needs merely to describe the class more generally. Under (b)(1) and (b)(2), the court is given the power to determine appropriate notice.
D. Intervenors – Rule 24 allows a party to intervene in cases that appear to implicate the party’s rights. This includes people who intervene in class actions in an effort to get the class action decertified, etc.

CASES

Hansberry v. Lee (SCOTUS, 1940)

Question: Does it violate due process to make a class action adjudication binding on non-represented class members?
Facts: A challenge to a restrictive covenant among landowners that said that no blacks could live on the property unless 95 percent of the landowners agree to it. Hansberry and others were not part of that agreement, though they acquired the land from an owner who had signed the agreement. The restrictive-covenant crowd says that Hansberry cannot sue because an earlier (class action) lawsuit upheld the covenant, but Hansberry said he was not a party to that suit so it has no res judicata affect on him.

Holding: The Court says that in cases where it’s clear that the class represents the interests of 

parties not part of the case, the Constitution does allow a judgment to have res judicata effect on those not party to the suit. The Court refrains from drawing any bright line rules, but says, “this Court is justified in saying that there has been a failure of due process only in those cases where it cannot be said that the procedure adopted fairly insures the protection of the interests of absent parties who are to be bound by it.” So the due-process question becomes whether the class members sufficiently protect the interests of absent parties.

In this case, you could not say that all those who signed onto the restrictive covenant represent the interest of people such as Hansberry, a black person resisting the intentions of the covenant. Simply because two individuals may have signed this agreement does not mean that they share interests sufficient to put them in the same class. 

This case emphasizes the “loyalty” element necessary for sufficient class representation. (Note that this case was decided under different class-action rules, the current rules are the result of a large revision in 1966.)
Eisen v. Carlisle & Jacquelin, SCOTUS 1974

Facts: C&J is accused of violating antitrust laws and inflating the surcharges on ‘odd lot’ securities trades. Petitioner tried to bring a class action on behalf of the customers; petitioner individually lost only $70, so little that an individual suit is preposterous. The question was whether this suit was maintainable as a class action under rule 23. The specific hang up in the lower court was the notice requirement: as the appeals court found a class action under 23(b)(3),  but this raised the questions of whether rule 23(c)(2) and the due process clause required individual notice by mail of all those that could be reasonably identified. Class counsel argued that the expense of this would overwhelm any recovery. 

Holding:  The SCOTUS said the lower court erred with its creative efforts to satisfy notice; the high court said the lower court did not meet the requirements of rule 23(c)(2), and it also wrongly put most  of the expense of the notice on the defendants.

Rule 23(c)(2) specifically requires notice to all class members whose names and addresses can be found through reasonable effort. This is so they can opt out of the class if they so choose, and to provide due process, the Court says. Since 2.2 million names are easily obtainable, these people should be noticed personally. Even though it’s unlikely in this case that anyone would opt out and pursue their own claims (considering how small the claims are) the notice requirement is not discretionary, the court said.

The Court then looks to the Mullane case to demonstrate the inadequacies of publication-as-notice. But, as our professor pointed out,  Mullane is not so cut-and-dried on this issue as the majority would have us believe. Mullane does not say that notice by publication is always deficient; it refuses to draw any bright-line rules. In Mullane, involving a trustee who had the names and addresses of all those with an interest in the trust, personal service was the best method of service, the court said. However, “no such service is required under all circumstances. This type of trust presupposes a large number of small interests….identical with that of a class…we think that under such circumstances reasonable risks that notice might not actually reach every beneficiary are justifiable.” Given the expense, is that risk reasonable in Eisen?

The Court also says that in (b)(3) class actions, the plaintiff is responsible for the cost of notice to the class members.

Eskridge on Eisen: One of the first rules of statutory interpretation is that if there are two ways to read the rule, choose the one that makes the rule work as intended. Here, the Court read the rule in such a way that it frustrates the very litigation it was intended to facilitate.

Also, couldn’t you look at the damages in this case, the stakes, as determining what is a ‘reasonable effort’ to notify potential plaintiffs under the rule (as opposed to looking at the difficulty in finding the people)? If it costs $2 million to notify all of these people personally about their $70 stake, is that really reasonable? 

Eskridge also said this case was really about enforcement of the Sherman Anti-Trust Act:  Is it being over-enforced or under-enforced? Should procedure encourage more enforcement, or act as a brake? The audience for the Eisen case is all those companies with small-time monopolies that are being signaled that they won’t have to worry about lawsuits like Eisen.

“Settlement” class actions: Sometimes the parties settle prior to, or soon after, a suit is filed. They may seek a court approval of the class for the express purpose of settling the case. But does this program give sufficient due process to those not involved in the settlement, whose interests are implicated by it – specifically future claimants?

Skywalk case was an example of a settlement class action – but created a negotiated race between the cases

Amchem Products v. Windsor (SCOTUS, 1996)
Facts: This case involved the attempted global settlement of current and future asbestos claims. The specific 23(b)(3) class seeking certification in this case was of future claimants: people who had not yet filed suit, many not yet identified, perhaps not yet diagnosed with asbestos-related illness.

Holding: The majority, led by Justice Ginsburg, says in the settlement-only class cases, the courts should be even more sensitive to protect the absentees by scrutinizing the breadth of the classification. This fails to meet the standards for class-action under 23(b)(3) the court says, because there are no predominating questions of law or fact among the class members. They all have different illnesses. They all were exposed in a different manner, over different times. The most common thing they have is exposure of some kind, and a common group of defendants.

The court also finds a likelihood of conflicts of interest among segments of the class, so the class also fails to meet the 23(a)(4) requirement of adequate representation of the class members (as the future claimants were not adequately represented)
Dissent: Justice Breyer says: The majority did not take full account of how important it is to settle this asbestos litigation. Nor did the majority give sufficient credence to the ways in which the settlement does protect the interest of the future claimants – namely by assuring that money is available (and more of it if they get cancer), and by reducing transaction costs that come with extracting the money through litigation. Such factual conclusions, he says, are best left to the lower court that has been handling all of these cases over the years.

(One could look at this in a Gilligan Jake/Amy in reverse kind of way: Ginsburg was very linear and literal in her reading of rule 23 and its applications; in dissent, Breyer was the one resisting the question, willing to balance interests more than the majority.

ANALYSIS

I. The Dilemmas of Class Actions: 

The class action attempts to find a balance of protecting the individual rights of claimants while achieving the benefits of collective action. These benefits are best seen in “negative-value claims,” where you may have a right to assert, but only a small amount of damages to collect – an amount outweighed by the expense of litigation. These cases can only be realistically brought as class actions.

A. Three values that protect class members:

1. Exit – the ability to avoid membership in the class, if you desire

2. Voice – the ability of a class member to take part in the litigation

3. Loyalty – the assurance that interests of class representatives (and the lawyers) are the same as those of the class members.

B. Benefits of Class Actions

1. Effects on the tort system – if the tort system is utilitarian, in that it acts as a deterrent against the future bad acts that lead to torts then class actions would seem to perpetuate this principle by deterring future bad acts.

2. Effficiency – with lots of claimants with similar claims, we’ll deal with them all at once; treatment will be equal and results will be consistent.

3. Repeat players – Gallanter might say that the class-action system, by creating expert class-action lawyers, gives the little guys, the benefit of hiring a repeat player who is on the same footing with the big businesses with the big law firms that are the classic ‘repeat players’ in the courthouse game.

C. Potential Dangers of Class Actions

1. Never-ending demand: look at asbestos litigation as an example. The first cases were people with cancer and mesothelioma. The second wave of cases were people with lesser, and more difficult to diagnose, ailments. Now there’s yet another wave of litigants with no symptoms at all, or maybe a little cough, who are feeding at the asbestos trough.

2.  Managerial judges: Judges may feel compelled to certify cases as class-actions simply to get all the individual cases off their docket; once it is a class, the judges then are more managerial than judicial, coaxing the thing along toward a settlement. The judge’s impartiality may be compromised.

3. Tensions among principles: The class action system creates a tension between the principle that litigation is intended to be an exercise of an individual’s right against an individual wrong (the Corrective Justice/Individual Due Process Model), and the idea that a bureaucratic/class model will better serve the individual interests by, among other things, reducing the transaction costs of individual litigation. And then there’s the utilitarian/Calabresi/Schuck model.

4. Due Process/Agency – Class actions have a big problem because there is no meaningful attorney-client relationship. And it is no accident that most of the money in a settlement seems to go to the attorneys. The class lawyers are always looking to settle, but they may not seek the best terms for members of the class or subclasses – they just want the biggest pie, and worry less about how it gets doled out. For example, studies have shown that among asbestos plaintiffs, the mean plaintiff with relatively minor injuries will get a higher settlement than perhaps warranted, while a plaintiff with greater injuries will have to settle for less.

D. Substance/Procedure link in Class Actions

1. We can see how in these cases also substance and procedure are linked – and how procedure can frustrate or overtake substance, in a way creating its own substance (for example in Eisen, where the notice rules overtake the intent of the b3 class action; or in Amchem, where adequate due process for future claimants can upend a settlement for current claimants.)

2. Tort reform: much modern tort reform is in the form of tinkering with procedures (as opposed to damage caps or the like). For example, there was the proposal to have asbestos claims diverted to a federal agency to deal with these claims under a bureaucratic regime rather than the court. You can also see how this would create a tension between traditional, individualized notion of due process (a la Goldberg v. Kelly) and a more balanced approach (a la Mathews v. Eldridge).

3. Also, juries take on a different role in these cases; the jury is really no more than a threat, a trump card used to negotiate a better settlement. 

SECTION VI: METAPROCEDURE – THE ARKANSAS PRISON LITIGATION (Classes 40-42)

I.
The three prison lawsuits: From Talley to Holt I to Holt II

A. Talley – the traditional model.

1. Filed on behalf of particular inmates with specific injuries

2. Court looks backwards to assess harms and then issues injunction to prevent future 

    harms.

3. Evidence presented in typical way.

4. Case involves inmates v. prison superintendent and staff

B. Holt I – the scope broadens

1. Plaintiffs were a class of inmates at the Cummins Farm

2. Defendant was corrections commissioner – in essence, the whole prison system.

3. Evidence largely presented by stipulations as to conditions

4. Judge now more concerned about present conditions, rather than past harms

C. Holt II – the judge takes over the system

1. Plaintiffs were all current inmates and all future inmates – conceivably then, all the residents of Arkansas.

2. The defendants were, facially, the executive branch of the state, and, for all practical matters, the Arkansas legislators (because the judge essentially ordered them to pay for more guards) and thus the entire population of Arkansas was, in a sense, the defendant too.

3. Evidence is more prospective – experts testify about the conditions and their   consequences, the judge visits the prisons himself. 

4. The judge is now more committed, is not neutral, shows no deference to the state.

5. As the judge becomes more involved, the individual inmates fade into the background; they aren’t even part of the conversation.

I. Troubling issues of the litigation

A. Separation of powers – can a judge order the executive and the legislative to spend money. Do we agree with that?

B. Federalism – why is a federal judge running a state prison system in the first place, and telling a state how to spend its money?

C. Standing – Is there even standing for this action, or for remedies for future, uninjured inmates? How does this jibe with Article III as a case or controversy, or with Allen v. Wright and Lujan?

II. Other issues, other options 

A. Release the hounds: The judge could have simply ordered that all the inmates must be released as long as the conditions in the prison violate the 8th amendment. But would this have just created a standoff with the governor, threatening the legitimacy of the court (remember how the governor refused desegregation orders, creating a standoff with Eisenhower that only shored up his popularity and damaged the whole desegregation effort.)

B. Marbury weeps: The ultimate weakness of the judge’s approach is that after Holt II we admittedly have inmates living every day in unconstitutional conditions. What ever happened to ‘for every right there’s a remedy’? The judge was caught in a politically untenable situation, with a problem no one really wanted to fix – few constituencies are weaker than prison inmates

C. Better late than never: Sure the prison system improved – after 10 years or so. But that didn’t help the inmates in the system during the litigation.

D. Who’s the revolutionary?: Some in the class applauded the judge’s methodical approach to prison reform; others were more dogmatic, saying if the rights of inmates were being violated the judge was obligated to remedy the injuries. 

1. The Communitarian view: Oddly, those who favored the more conservative approach are the more radical – for this model diverges from the traditional role of the courts. This view would take greater consideration of the norms of the community (as reflected in the legislature) rather than focus on the individual rights at stake. And old-style liberals must take this view into account because of the risks involved in a confrontation among the branches and the possibility that blanket orders will be ignored, as in the desegregation orders. (But then again, it was a regard for the communitarian view that led to the slow implementation of Brown over those 20 years).

2. the Old Liberal view—if there is a right, then there must be a remedy. This view would see the prison case as a more linear litigation, though the remedy may seem politically extraordinary. But the line from right to remedy is not always so clear, particularly when injunctions are requested, because judges often look at the interests of third parties and the public before issuing injunctions.
