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I
Enforceable Promises:

A
Why Should Promises be enforced?



1
Damage or harm can be done to people if promises are not 


enforced.



2
We want to facilitate the making of promises which are 


binding.


B
Why should promises not be enforced?



1
Not all damages are worth redressing.



2
People have the ability and opportunity to protect 


themselves from broken promises.



3
Promises are often broken for good reasons.


C
Contract Law is about various legal formalisms; these formalisms 

presuppose social forms because unless the legal formalism 

creates a social tradition supporting itself it is useless;  not 

dispositive to the court.


D
Q:  To what extent does it make sense for the law to insist upon 

compliance to some formal ritual (as a precondition for legal 

reliance) in order to make an enforceable promise?



1
A social mechanism:  Allows people a definite method by 


which they can bind themselves to a promise, to know when 


they are bound.




i
Renders persons trustworthy/defines intent




ii
Encourages exchanges between strangers by providing a 



form through which such exchanges can be guaranteed w/o 



reference to character.




iii 
Cautions people against making reckless promises




iv 
Eases the decision making burdons on the courts.


E
Possible reponses to claim of breach of promise:


1
Formation:  I did not promise.  The person who made the 


promise was not acting as my agent.



2
Consideration:  It was not a serious, enforcible promise 


just a favor.



3
Interpretation:  The promise did't mean what you say it 


meant.



4
Excuse/Defense:  I promised, it was a serious promise and 



you understood it but for some reason I should be excused.



5
Remedy:  I promised, it was a serious promise and 


you understood it but you should not get the remedy you are 


requesting. 



II
Main Threories:


A 
Holmesian Bargain Theory (txt p.280) - The formal extreme


1
A ritual participation in a certain form of bargain (giving 


of consderation) in order to form a binding 
agreement.  


Consideration acts as an equivalent to the wax seal; its 


precesnce makes the promise enforceable.



2
The Rule:  





Promise and consideration must each purport to be 




the motive for eachother. (both parties must agree that 



each was induced to promise or to act by the promise or 



act of the other; agreement not just to what is 



exchanged but also to why.



3
The 
Test:




a
There must be some consideration (an act, a 






forebearance, or a return promise)....




b
....Which is bargained for (sought after) by the 





promisor....




c
....And which is given by the promisee in exchange for 



the promise....




d
....And which would not have been given by the promisee 



w/o (but for) the promise.




i
Promisee must give the consideration with 




knowledge of the promise and with expectation that 




the promisor will keep the promise.





ii
This requirement resembles the reliance in 




Promissory Estoppel.



4
Determines remedy on the basis of the promise; requires no 



actual damage to the [p] beyond the breach of promise.


5
Policy:




a
Consideration makes sense as a ritual because it 



embodies an idea about which promises are to be 



enforced:

   



i
Promises where the promissee can say:






"I did something the promisor wanted"






"I did it because the promisor wanted it"






"The promisor understood this"






"I earned the promise"

   


b
Formalizing the bargain influences parties to conform 



thier conduct to that formalization thus making for 



easy differentiation between enforcible promises 



(bargains) and gratuitous promises (favors).




c
Formalizing the bargain serves to help guard against 



ill-considered action on the part of the promisor.



6
Consideration need only be sufficient (not nominal; no 



peppercorns), it need not be adequate.  Mere inadequacy of 



consideration will not make a promise unenforceable (though 


in pure money exchanges the court will look a adequacy).




a
Consideration doctrine looks to the sufficiency, not 



the adequacy of the consideration....not whether 



bargain was fair but if there actually was something 



bargained and exchanged (quid pro quo) for something 



else.



7
Theories on Consideration:




a
Consideration is purely a formalism and is used for the 



reasons of formalism (see above).




b
Conisderation is not just a formalism but is also 



substantive.





i
Courts use the doctrine of consideration to 




enforce certain promises deemed to be important 




public norms.


B
Restatement (71, Bargain Theory (blue packet p.14) - The middle 

Ground


1
Is sufficient to show consideration in most courts.



2
Like Holmesean theory (71 calls for a compliance with ritual 


in order to create an enforceable promise but it is more 


broad than Holmsean Theory.



3
The Test:




a
Consideration for a promise in the form of an act other 



than a promise, a forbearance, the creation 






modification or destruction of a legal relation, or a 




return promise (can be either a benefit to the promisor 



or a detriment to the promisee)....




b
....Which is bargained for by the promisor....




c
....And which is given in exchange for the promise.




d
The consideration may be given to the promisor or to 



some other person;  It may be given by the promisee or 



some other person. 




4
Does not require reliance on the promise on the part of the 


promisee.




a
Promisee need not assert that he would not have given 



his consideration w/o (but for) the promise.




b
Promisee need not acted to give consideration out of 



the expectation that the promisor would keep his 



promise.



5
Does require that promisee knew of the promise (so that it 



can be certain that the promisee gave his consideration in 


exchange for the promise).



6
Determines remedy on the basis of the promise; requires no 


actual damage to the [p] beyond the breach of promise.



7
Policy:




a
This theory identifies situations in which the promisor 



"deserves" to pay according to his agreement.




b
This thoery may not be sufficient to enforce agreements 



in family relationships.



8
Nundum Pactum - A naked promise, a pact not clothed in 


consideration.


C
Promissory Estoppel (Rst2d (90, txt p. 281) - "So what?" response 

to a claim of no consideration (or bargain....note that some 

jurisdictions consider the reliance necessary for PE to be 

consideration).  Supplementing Substance for formalism.


1
Only can supplement the bargain theory to the extent that 


society finds that people are reasonable in reliance on a 


promise w/o consideration (otherwise there is no expansion 


of promise enforcibility beyond that of the bargain theory).  

2
Most courts will treat a meeting of the requirements of (75 


or (90 as sufficient to enforce a promise.



3
The Test:




a
There is a promise....




b
....Which the promisor should reasonably expects to 



induce action or forbearance on the part of the 



promisee (induce reliance on the part of the 



promisee)....




c
....And which actually does induce such action or 



forbearance (promisee actually relies on the 



promise....



d
....So that injustice can only be avoided by 



enforcement of the promise (the promisee has placed 



himself at a detriment in reliance on the promise, then 



promise is broken).




e
The manner of enforcement may be limited to that which 



is required for justice.





i
The court need not decide only between enforcing 




complete compliance with the promise or no 




compliance at all;  Recovery may be measured by 




the jury according to/limited to what is required 




to limit injustice.





ii
Court is allowed to decide what exactly the 




injsutice in each case is (need not take into 




account future losses resultant from a breach of 




promise).





iii
Remedy seeks (tort like) to make the party whole.



4
Unlike bargain theory PE requires some actual damage or 


injustice to the plaintiff and provides remedy according to 


what is needed to correct such damage or injustice.



5
PE disregards the promisor's intent to enter into a contract 


(no focus on his desireing/bargaining for something, rather 


the focus is on the question of injury to the promisee. 


6
PE remedies disregard whether or not the promisee "earned 


it".



7
Unlike bargain theories PE is a substantive, not a formal 


theory.


D
Allegheny College/Cordozo - Combining Formalism and Substance.



1
A charitable subscription case.




a
She promised to have donation made after her death.




b
Donation was to be used for a specific purpose; 



Memorial fund in her name for future preists.




c
She payed part of the donation during her life.




d
Later she repudiated the promise; the college brought 



suit for remaining donation after her death.




e
Lower court found for executor of her estate based on 



her gratuitous promise and theory of promissory 



estoppel for charitable subscriptions.




f
Cordozo reverses finding a bilateral agreement where 



she had promised to give if Allegheny promised to use 



the money in a certain way....Allegheny had not given 



it's consideration....there was no enforcible legal 



duty on her executors. 



2
Reasoning:




a
Acceptance of the first payment implied Allegheny's 



promise to perpetuate her name/purposes in the 



scholarship fund. 





i
I hand you $ and the time to choose whether you 




will use it as I request is now.




b
The contract must be bilateral because no act has 



occured to enforce a unilateral contract. 





i
Offer is only accepted by performance....Allegheny 




did not perform but did accept the $.




c
Cordozo interprets charitable giving on a basis of 



justified reliance.



3
The Cordozo Test:




a
The promisee must suffer a legal detriment.





i
Promse to do/do something not otherwise legally 





obligated to do.

 



ii
Promise to refrain from/refrain from doing 






something he is legally privaleged to to.




b
The detriment must indue the promise.





i
Promisor's motive for making the promise is that 





he wishes to exchange it for the detriment.




c 
The promise must induce the detriment.


4
This case retains the elements of Holmsian bargain theory 


BUT softens Holmes's rigidity by introducing the idea that, 


for policy reasons, by certain facts, those elements can be 


implied by law.(ie by promissory estoppel)



5
If there is a good case for promissory one may infer that 


there is a good case for the bargain theory elements, or 


that such could be argued.





i
Cordozo says the point of the origonal BGN theory was 



justice but it is too rigid thus in keeping with 



tradition of doing justice and also acknowledging 



pesent developments he preserves the form of the BGN 



theory but uses PE to change it's elements.(faithful to 



the past w/o abandoning the moral reasons for using PE)




ii 
Cordozo synthesises BGN theory and PE.




iii
This case has justified/advanced use of PE as an 



equivalent substitute for pure BGN theory.

III
OTHER APPROACHES:


A
Possessary Transfer Theory 



1
Transfer of possesion of an object of a promise by the 


promisee to the promisor renders the promise enforcible if 


the tranfer was bound up in the promise. (if the transfer 



would not have occured but for the promise.)



2
Even if there is no consideration the partial undertaking of 


the promise begins it's full endorsement.


B
Partial Undertaking


1
Commencement of the performance by the promisor renders the 


promise enforcible by the promisee....partail performance is 


indication that the promisor understood that a promise was 



made.



2
It has been held that where a gratuitous promise has been 


entered upon it is to be upheld.


C
Reliance Theory of Consideration


1
Reasonable reliance on the part of the promissee counts as 



consideration for the promise rendering it enforcible.


D
Sealed Instruments


1
Obligation created by the existence of a sealed document.  


The seal is an abslute formalism required for/creating an 


enforceable agreement.



2 
Policy is to allow parties to be sure when they are entering 


into an enforceable agreement.

IV
COMPLICATIONS:


A
Pre-Existing Legal Duty Rule


1
There is no consideration given by promising something you 



are already under an obligation (preexisting legal duty 


PELD) to do.



2
Where the promisee already owes something to the promisor 


there is no consideration for additional compensation.




a
This avoids extortion by the promisee.(in some 



emergency promisee refusing to perform unless more 



compenstion is added.)





i
In such an emergency situation where extortion is 




taking place the court allows the promisor to 




trick to the promisees by holding any promise to 




give additional compensation for a PELD 




unenforcible. 




b
Harshness of this rule is now lessened by applying PE. 





i
If the promise of additional compensation w/o 




additional consideration is relied reasonably 




relied upon to the promisee's detriment the 




promise may be enforced.





ii 
A promise will not be enforced under PE where the 




promisee relies on additional compensation 




obtained through extortion.




c
This rule can frustrate those who honestly want to 



renegotiate a legal relationship to provide greater 



compensation for the promisee.





i
There is no way to both limit enforcement of 




promises to pay additional compensation obtained 




by extortion and at the same time to enforce 




agreements honestly giving additional compensation 




for a pre-existing legal duty....one must be 




sacrificed.





ii 
The only way to do it is to rely on a court to 




determine in which cases there was 




extortion....this is not a workable method because 




there will always be conflicting evidence.





iii
Thus must simply rely on consideration doctrine as 




above....promisor can trick promisee



3
In the case where promisee is employed by the promisor under 


a contract which is terminable at will (by either party as 



is the normal emplotment contract) there is no pre-existing 


legal duty to continue work so....




a
....a raise is enforceable because the promisee must 



choose to work in exchange for the raise.




b
The promisor is offering the raise in exhange for the 



promisee's continued work.(not for past work, and not 



in the event that the promisee chooses to cease 



working.)





c
That additional work/the choice to stay on at that 



employ is sufficient consideration to render the 



promise of the raise enforceable.(employee earned the 



raise.)




d
BUT if the continued employment is irrelevant to the 



receipt of the raise (or other extra compesation such 



as pensions or bonuses) there is no consideration, the 



raise is a gift and unenforcible.



4
Promise by A to induce B not to break his enforceable 


contract with C is void because of a lack of consideration.




a
Promise by A to induce both B and C not to voluntarily 



(with mutual consent) rescind their agreement is 



enforceable.


B
Moral Consideration - (Past Consideration)


1
Pre-existing moral duty on the part of the promisor will 



count as consideration for a new promise.



2
Some courts have found an exception when the moral duty of 


the promisor flows from a past act of the promisee which, 


but for the time differential, would have properly served as 


consideration (not just a favor).  Such as:




a
A pre-existing legal obligation, whose recovery is 



barred by (would be valid but for) some technical 



restriction and there is a voluntary revival of the 



obligation.





i
Thus a new promise to pay an old debt may be 





enforced.(new promise restarts the statute of 





limitations and dictates new terms for paying the 




debt.)




ii
This is the majorty view.




b
The receipt by the promisor of a material benefit from 



the promisee at a detriment to the promisee.(thus new 




promise prevents injustice to the promissee.)




i
Thus a promise for compensation for the promisee's 




supply of the material benefit.(ex. promisee saved 




promisor's life at great personal risk and now 




promisor wants to compensate for that.)





ii
The subsequent promise to pay for the material 




benefit carries a presumption that the promisor 




would have requested and made the promise to 




compensate prior to the benefit if he could have.





iii
The benefit to the promisor or the injury to the 




promisee is sufficient legal consideration for the 




promisor's agreement to pay.





iv
This is the minority view, the majority have held 




that past consideration in material benefit cases 




is no consideration at all for a later promise 




because where detriment has already been 




suffered/performance already made there is no room 




for a bargained for exchange.



3
Policy of allowing Moral Consideration:  




a
To encourage debtors to pay debts even those which no 



longer allow legal remedy.





b
To eliminate unfairness to the promissee who has 



made a selfless act benefitting the promisor;  to 



avoid unjust enrichment of the promisor.


C
Family Cases


1
Intention to make an agreement subject to enforceability in 


the legal system is not presumed when the agreement/contract 


is made between family members....such promises/agreements 


are outside the realm of the courts.




a
Reasoning:





i
It is assumed that the reason spouses make 




promises or other agreements is out of love....not 




out of a bargained for exchange of consideration.





ii
The principle of family affection is sufficient to 




account for associations between family members 




which would imply a contract between un-related 




parties.(This is a moral norm concerning the 




family.)




b
Policy





i
Courts do not want to change familial/love 






relationships into contractual ones thus 






underminig their sanctity....law will not assume 




the services rendered for pay as with a servant or 




laborer.





iii
Floodgates problem....the court does not want to 




have to adjudicate every familial dispute just 




because it can be forced into the form of a 




bargained for exchange.



2
Familial parties may be bound if they intend to be bound and 


specifically stipulate that intention in their agreement. 


(Make their agreement EXPRESS.) 




a
As a dissent to this it has been noted that the courts 



should be the ones to decide what is and what is not a 



enforceable contract not the parties themselves.



3
Where there is no legal familial relation in cohabitation:




a
Courts have found that the relationship between 



cohabitants may not be sufficient to imply a 



partenership or joint venture and thus may deny any 



access to judicial remedy for express or implied 



agreements between them.




b
This is done for the policy reason of supporting the 



institution of marriage.




c
In a separations this doesn't really make sense because 



it denies the economically disadvantage party ability 



to recover....thus you reward one party for not 



following the state policy while you punish the other. 




d
The way around this is to look at cohabitators as 



unrelated parties and allow them to recover quantum 



meriut for services rendered as long as such services 



were rendered with the expectation of monetary reward 



and were not illicit.


D
Charitable Subscriptions


1
SEE SECTION ON ALLEGHENY COLLEGE - CORDOZO



2
PE is used to enforce charitable subscriptions where the 


donor does not bargain for anything so under bargain theory 


there would be no enfrcement for lack of consideration.




i
Under the doctrine of PE charitable subscriptions are 




often enforced w/o reliance element of PE.



ii
Restatement (90(2): "a charitable subscription is 




binding under (90 w/o proof that the promise induced 




action or forebearance."


3
Rationale:




i
Reliance is assumed/inferred.




ii
Policy that charitable subscriptions serve the public 



interest by making projects possible which otherwise 



could not come about.



4
The phrase charitable subscription is taken to mean WRITTEN 


pledges to charity.  Thus oral promises to make charitable 


gifts are generally not held enforcible w/o reliance by the 


charity or consideration to the donator.


E
Bailments(See also possessory transfer)



1
The courts have traditionally held a Gratuitous Bailee (one 


who takes care of another's property for no consideration) 


liable is he begins to perform the bailment.




a
Property transferred to the bailee's control serve as a 



reminder of the promise entered upon.




b
One who executes/commences a bailment as the basis of a 



promise is apparently aware of and willing to carry out 



the promise;  there seems no reason that he should not 



be held to the rest of the promise based on 






reliance.(promise to store and provide insurance)



2
Courts have begun to use PE to enforce where the bailee 


neglects to perform altogether and the bailor suffers some 


loss out of his reliance on the bailee's promise.


F
Business Agreements/Merchants Disputes


1
Business agreements are assumed to be legally enforceable.



2
If business agreements specifically stipulate that they are 


not meant to be enforceable in a court of law then it is not 


the place of the court to seek to enforce the agreement.




a
If parties had no intention to be bound it is not in 



the interests of the court to bind them.




b
There is no consideration if the parties do not intend 



to be bound....nor, it seems, can there be reasonable 



reliance.



3
Some courts have held that the customs of particular 


industries provide their own formalism and thus some 


business agreemets need not fit the bargain models provided 


by the courts.




a
Ex.  Where there is a written commercial promise such 



as an agreement between merchants there is no need for 



the formality of consideration.




b
Consideration may be inferred since the written 



agreement took place in a commercial setting according 



to the practices of that industry. 


G
Permanant Employment


1
An agreement for permenant employment requires special 



consideration in order to be enforceable.



2
Permenant Employment is in the absence of consideration, in 


addition to rendering services incident to employment, is no 


more than an indefinite hiring terminable at will by either 


party.




a
Leaving one's former employ does not qualify as special 



additional consideration because it is nothing more 



than the choice to seek additional new employ. 




b 
Leaving ones old job may be a detriment to the employee 



but it is not what the new employer bargained for, 



rather the new employer bargained for the benefit to 



himself of having a new employee....the new employer 



offered the job with no reference to the old job.


H
Gratuitous Gifts/Non-Commercial Promises


1
Gratuitous gifts are not enforceable under bargain theory.



2
PE may be used to enforce gift promises which induce a 


relaince/detriment on the part of the promisee.

V
FORMATION OF A PROMISE/CONTRACT


A
Crucial Question:  Is There a Promise?


1
Three types of contract:




a
Express Contract




i
Expressly agreed by the parties verbally or in 




writing.





ii
One party offers and the other accepts.




b
Implied in Fact Contract




i
Intent to be bound inferred from conduct of the 




parties....the law assumes an implied contract 





whenever such is necessary to account for the 





interaction between the parties.





ii 
The relationship of the parties is considered when 




inferring what their conduct implies. (ie. 




Familial; contract not assumed....business; 




contract assumed.)





iii
Morals and values come into the analysis when 




examining the relation ship betweenn the parties 




and how their conduct is defined according to it. 




(ie. Cohabitation v. Marriage....familial status?)  



iv
There are no formalities.




c
Implied in law   





i
The courts create a fictitious contract to enforce 




some legal duty where there is no express or 




implied comtract.





ii 
The intentions of the parties to be bound are not 




provative in an implied in law contract.



2
In general we do not impose affirmative obligations on a 


person w/o a promise having been made.




a
American law does not require persons to do things for 



eachother unless they agree to take on such duties.




b
The cost of compelling persons to do things they don't 



want to do may be greater than the benefit of creating 



the duties.





i
Cost of limiting freedom of choice/liberty





ii
Cost of persons taking actions to avoid placing 




themselves in a situation where duties are 




compelled by law.(ex. avoiding certain professions 




which may have be beneficial to society.)




c
Induvidual liberty itself is viewed as a social good.




d
Court wishes to protect the freedom to contract/or not.



3
It is much easier to find that there was a promise, either 


express or implied, than to show that there was not a 


promise but that none was needed in a certain situation to 


create an affirmative legal obligation.




a
Q:  Does doctor have a duty to treat? Hurley v 










Eddingfeild




A:  Not without explicit promise to do so or implied 



promise as the families physician or doctor.





i
Doctor's licencing statutes allow but do not 




require doctors to use their medical skills.





ii
The only real question is whether the doctor had 




made a promise, express or implied, to enter into 




an employment contract withe the ailing party.





iii
Contract for ongoing treatment can be revoked 




by mutual assent, by the patient dismissing the 




doctor,  or by an ed to forseeable treatment.  




4
Offer and Acceptance is only used to interpret express 


agreements the other types must be interpreted according to 


the relationship between the parties.




a
The courts interpret according to normative 



asssumptions about what reasonable persons would think 



and do in the situation.....Necessarily values enter 



the mix.


B
Offer and Acceptance



1
Was there a promise?




The rules of offer and acceptance are a formal strategy for 


determining if a consentual contract has arisen out of 


"negotiations".


C
Offer


1
The law insists that in it's eyes there can only be, at 



most, one live offer on the table at a time (only one offer 


open to acceptance at a time).  



2
An offer can ripen into a promise conditionally on the 


acceptance of that offer by the offeree.




a
One can break a promise but one cannot break an offer.




b
The acceptance takes an offer and converts it into a 



promise.




c
The acceptance provides consideration for the promise. 



(see bargain theory defn. of consideration.)



3
An offer may be revoked on a whim by the offeror at any time 


prior to acceptance.




a
Revocation is effective upon receipt by the offeree and 



acceptance is valid upon dispatch by the offeree.



b
An offeror may revoke an offer by taking any action 




contrary to the offer as long as the offeree knows of 




it. (ex. selling the offered property to another 



party.)



4
The offeror is the 'master of the offer' and thus may 


include terms about time limits and methods of acceptance at 


will.




a
The offeror who uses/designates a certain mode of 




communication for the making of the offer and receipt 




of acceptance assumes the risk of errors resulting from 



such form of communication.  The communication method 




becomes the agent of the offeror. (ie. If I choose to 




send my offer by telegraph and the telegraph operator 



leaves out a clause in the offer I bear the burden of 



enforcing the offer w/o such clause.)



5
An offer must manifest the offeror's intention to be bound.



a
Bidding





i
An invitation to bid is not an offer on the part 




of the "invitor" but rather an invitation to 




tender offers which the "invitor" may accept or 




reject at will additionall the "invitee" may 




withdraw the invitation to bid at any time. (this 




is in accordance with the "with reserve" rule of 




the UCC.)





ii
BUT if an "invitor" of bids stipulates that he 




will accept a certain level of bid (the highest 




over $1, the highest, the highest recived before 




5pm, the highest from a non-corporate entity, 




etc...."invitee" is the master of his invitation 




to bid.) he now is deemed to have made an 




irrevocable offer to sell to the bidder who meets 




his stated criteria.  (this is equivalent to the 




"w/o reserve" rule of the UCC.)





iii
With an invitation to w/reserve the bids are 




offers and thus may be withdrawn any time before 




acceptance by the person who invited the bids. 




(all other rules of offer apply as well.)




b
Quotes





i
Quotes are not generally considered offers.





ii
The court will determine if a quote constituted an 




offer by examining the language of the request and 




quote to determine the intentions of the parties. 




("for immediate acceptance" implies an offer.)





iii
Courts will generally not find a quote to be an 




offer where it is not addressed to a particular 




person but is merely part of a general price list 




or where quantity of items to be sold at the 




quoted price is not set.





iv
The courts will also examine customary business 




practices to determine how to treat a quote in a 




certain situation.




c
Advertisements





i
For the most part advertisements do not manifest 




an intent on the part of the one making the 




advertisement to be bound but rather is only an 




invitation for the public to think about/consider 




certain terms.





ii
Where an advertisement is not a general invitation 




to enter into a unilateral contract (see below) it 




does manifest an intent to be bound.



6
An offer must be definite in it's terms.



a
Definite and specific terms tend to indicate an 





intention to be bound.



b
Definite terms of offer supply the court with something 



to enforce/a definite remedy.




c
Where a promisor retains the unlimited right to decide 



the nature or extent of his own performance the promise 



(offer) is too indefinite for enforcement and is thus 



illusory.





i
The promisee has agreed to leave the promisor with 




full discretion as to what, if anything, 




performance of the promise entails.





ii
Reliance, if there was any, was on the fairness of 




the promisor, not on any legally enforceable 




contractual onbligation.





iii
In this situation court can conlude that there was 




really no promise made by the alledged promisor.




d
An offer is not automatically indefinite and 



unenforceable if there is a missing term.





i
Before courts strike down a "contract" where the 




parties had intended to be bound the 




indefiniteness must be a level where 




enforceability/remedy is impossible.





ii
If the contract is so intefinite as to only form 




an agreement to agree the courts will not enforce. 




(Lacks material terms of time and price or 




quantity.)





iii
The UCC now allows enforcement in the face of 




indefiniteness as to price or other terms where, 




(1) the parties intended to contract and, (2) 




there is a reasonably certain basis for the courts 




to determine remedy. (Such as customary business 




or pricing practices.)




e
Reliance on a promise with irrevocably indefinite terms 



will not result in enforceability.





i
One cannot reasonably expect reliance on a 




severely indefinite promise.





ii
The courts still have no way to determine what 




exactly to enforce.





iii
The courts may allow remedy to the amount of the 




losses resultant from reasonable (if so found) 




reliance though. (Legal doctrine of PE + Sense of 




justice = implied contract)




f
Some courts have proposed the policy that ambiguous 




instruments should be construed against the writer of 




the ambiguous document. (ie. the promisor bears the 



burden of indefinite offers.)



7
Identification of an Offer




a
To tell if an offer exists you must examine all the 



circumstances surrounding the offer and the societal 



context in which it is made.  





i
Custom (Business or otherwise)





ii
Text, words used



8
AN OFFER DIES WHEN REJECTED.


D
Acceptance


1
Only the offeree may accept the offer.



2
Acceptance can either be communicated by formal acceptance 


or by an act/s amounting to an acceptance.




a
Acts amounting to acceptance may depend on business 




custom.




b
A yes or any positive grunt is sufficient for 





acceptance.


3
Silence




a
In general silence cannot serve as acceptance.




b
The offeror cannot take away the offeree's right to 



respond to an offer by stipulating such in the offer.




c
Exceptions:





i
If he wishes the offeree can contract away his 





right to acceptance, thus allowing silence to 




serve as acceptance. (ie. BMG)





ii
When the offeree has received and used the gods to 




his benefit. 





iii
When a prior course of conduct between the parties 




indicates that silence is valid acceptance. (ex. 




in an established business relationship where it 




has been the custom for acceptance to be given by 




silence.)





iv
When the relationship between the parties was such 




that there was a duty for the offeree to speak.




d
If the prior relationship in an ongoing one between 



offeror and offeree calls for a reply to the offer 



(duty to speak) the offeree may assume it is accepted 



until rejection is sent.




e
If the offeror says that he will do something if he 



does not hear otherwise from the offeree and the 



offeree does not respond and relies to his detriment on 



the offeror's statement that he will do something you 



may imply a promise reasonably relied upon and use PE 



to dispose of any inequities created by the offeror's 



misleading offer.




f
Where there is an offer and a silence and it seems 



unfair to the parties both to enforce an agreement or 



to not enforce the agreement keep reliance remedies in 



mind.



4
Mirror Image Rule 




a
Any respone to an offer which contains an 






additional/different condition/term or is predicated on 



some event outside of the contract as made in the offer 



is NOT an acceptance of the offer but rather it is a 



rejection of the original offer accompanied by a 



counter-offer.




b
Once a non-mirror image response is issued the original 



offer is dead.





i
We do not want to bind the offeror to something to 




which they have never agreed.





ii
If the offeree wishes to revive the origonal offer 




after any form of rejection he must state, anew, 




that offer's language and become the new offeror.




c
An acceptance is preserved if an offeree accepts and 




then makes suggestions as to how the contract is to be 



performed as long as those suggestion do not change 




some previously agreed upon material part of the 





contract.(Quantity is the most material part of a 



contract.)




d
If the offeror stipulates the use of a certain form of 



communication for sending the notice of acceptance the 



offeree must use that communication method in order to 



properly accept BUT use of the wrong method of 



communication is not a counteroffer. (it is a "null" 



statement.)





i
If the offeror does not specify a method of 




transmission the offeree may accept by any method 




of communication (and assumes the risk of that 




transmission is then on the offeree.)





ii
If the offeree makes a counter offer again he 




assumes the risk of the transmission method chosen




e
If one intends to accept rather than create a 



counteroffer the best method is a simple yes, no need 



to risk mis-restatement of terms; no need to restate 



the terms.




f
When a mistake is made in accepting it is still 



considered a counteroffer.(Prof. thinks this is an 



unnecessary rule, we could just mistaken acceptances as 



"null" statements with no bearing on the offer but this 



would result in the court deciding what was a clerical 



error and what was an actual counteroffer.)




g
The courts will examine business custom to determine 




which changes in terms constitute counteroffer and 



which are merely superfluous.





i.
Ex. suggestions





ii.
Mere inquiries




iii.
Note that the words "I accept" (or "I offer") do 



not dictate how the court will treat a statement; they 



are evidence but not dispositive.


E
Complications



1
Unilateral Contracts



a
Offers that do not result in a return promise but 




rather can only be accepted by performance.




i
As with bilateral contracts the offeror may revoke 




the offer at any time prior to acceptance;  Since 




performace is the only possible way to accept the 




offeror may revoke the offer at any time prior to 




completion of performance. (in mid-performance.)




b
The offeror is the only party which ever has any 



unfulfilled binding obligations.




d
This is not a problem for bargain theory because there 



is still a bargained for exchange of the offerors's 




promise for the offeree's act.




e
A problem does arise when the offeror revokes in mid-



performance;  The offer was not really 







accepted/performed so that the offeree who has axpended 



time/effort in beginning his performance has no remedy 



at law against the offeree.  Possible Solutions:





i
Subdivide the offer into smaller segments which 





are completed at different stages short of 






complete performance.  Partial performance of the 




whole is complete performance of the part and thus 




allows the offeree to recover Quantum Meriut.





ii
Create an option contract; person purchases the 





right to complete performance/acceptancepartial 





performance by beginning performance.




iii
Imply a bilateral agreement. (imply a return 




promise....both parties obligated)





iv
Use PE and compensate for reasonable reliance on 




the offer.




f
If revocation during performance would not be a simple 



problem for the courts to remedy than it is not a 



unilateral contract.




g
Where there is an offer to enter into a unilateral 



contract the offer is revoked by the offeror's death 



unless there has already been performance/acceptance by 



the offeree.



2
Firm Offers



a
An offer that is explicitly or implicitly guaranteed 




against revocation by the offeror duing a certain 



period of time.




b
Traditionally a promise to hold an offer open for a 



specified period was unenforceable for lack of 





consideration.




i
One way around this unenforceability is to create 




an option contract by the offeree giving special 





consideration for the promise by the offeror to 




hold the offer open.





ii
Present practice allows enforcement of express or 




implied firm offers w/o consderation by using PE 





to compensate the promisee for reasonable reliance 




on the promise not to revoke.




iii
The UCC allows written firm offers by merchants to 




be enforceable w/o using promissory estoppel under 




such circumstances that the promise is not 




considered gratuitous.




c
Courts will examine the relationship of the parties and 



custom to acsertain if there is an implied promise not 



to revoke an offer.




d
Sub-Contractor Bid Cases: (Non traditional analysis)





i
The subcontractor has duty to prepare his bid 




w/reasonable care.





ii
The sub-contractor must reasonably expect reliance 




on his bid by the general contractor in preparing 




the total bid for the job.





iii 
From this one may imply that there is a Firm offer 




as to the sub-contractors bid allowing the 




contractor the option to accept prior to 




revocation by the sub-contractor.





iv
PE may be used to compensate the General 




contractor for detriment suffered by his 




reasonable reliance on the subcontractors firm 




offer. (as long as general contractor acted 




reasonably to mitigate the damages and there was 




no stipulation in the subcontractor's offer that 




allowed revocation.)





v
One cannot approach the problem by saying that the 




subcntractor's bid(offer) is accepted once the 




general contractor uses it in the job bid because 




the general contractors usually reserve the right 




to find cheaper sub-contractors after the job bid 




is entered/accepted. (otherwise on could say the 




use of the subcontractors bid is an act which 




implies acceptance as long as the subcontractor is 




aware of it.)





vi
The main problem in this type of situation is that 




the subcontractor will be held to his bid while 




the contractor is not held have to use it....use 




of PE solves this because it allows reliance on 




the part of the contractor even though he is not 




held to a promise. 





vii
In cases of mistake Coase Theorm suggests that the 




Parties will assign the risk to the party best 




able to insure against it no matter what the legal 




rule. 

VI
INTERPRETATION OF CONTRACTS



1
We use common sense to figure out intent by examining the 


text or words of an agreement and the situation surround 


that agreement.(Values and norms defining the "reasonable 


person")



2
The law has provided us with two incomplete and rather rigid 


formal methods for interpretation.


A
Parol Evidence Rule(Alfred)(Prior Contracts Discharge Game)



1
When two parties have made a contract and have expressed it 


in a writing which they have both assented as the complete 


and accurate integration of that contract, evidence, whether 


parol or otherwise, of antecedent understandings and 


negotiations will not be admitted for the purpose of varying 


or contradicting the writing.




a
The worry leading to PER is that without it, written 



contracts would be enforced not according to the plain 



effect of their language but pursuant to the story of 



their negotiations as told by the litigant having the 



greater ability to persuade the trier of fact.




b
The point of PER is to effectuate (give validity, 



enforceability) the  intentions of the parties when 



they have tried to encapsulate their whole agreement 



(the result of prior dscussions/ negotiations) in 



writing. 



2
PER allows the writing at the end of negotiations to 




discharge/disallow enforceablity of all agreements made 



prior to the writing.  Attempts to create artificial 




certainty.  Why:




a
To effectuate the party's true intent. (Avoid fraud and 



perjury.)




b
Creation of a legal formality through which parties can 



be sure that they are bound.




c
To save work for the courts.



2.5
A merger clause is a clause written into a contract 


specifically stating that it is the parties intention that 


the writing is the complete and only agreement between 


themselves.


3
Exceptions to PER:  {The three moves in the game}




a
Show that the written statement is not a complete 




statement of agreement between the parties.




i
PER only applies when the writing was intended as  




complete statement of the agreement between the 





parties.





ii
The court will allow prior evidence to 




prove/disprove alledged ommisions.




b
Show that statements/writings made prior to the writing 



may be used in interpreting ambiguities in the writing.




i
In general prior evidence allowed for interpretive 




purposes must aid, uphold, and enforce the 




agreement as it stands rather than contradicting 




it's terms.





ii
You attempt to show that prior evidence proves 




that there are implicit things to be read into the 




written agreement. 




c
Show that the prior statements you want admitted are 




about a collateral topic which is not contradictory 



to the written statement but valid in additition to the 



written statement.





i
Written agreement and collateral agreement are not 




mutually exclusive.





ii
Collateral topic must not be one which (from 




custom or law) that the parties would not normally 




expect to embody in the written contract.





iii
The collateral agreement is not so clearly 




connected to the principle, written transaction as 




to be part and parcel to it; and thus expected to 




already be in any full writing of the agreement 




between the parties.





iv
There is a separate/distinct subject in the 




collateral agreement but not separate 




consideration.





v
The courts use a "common sense" test to see what 




is collateral. 



4
Additional "Exception"




a
Attempt to show that there is a prior promise which 



induced me to enter into the written promise.





i
The earlier promise which I am trying to enforce 




was the price I demanded for my consent to enter 




into the written agreement.





ii
My entrance into the written agreement was 




consideration for the prior promise. 



5
The PER is a mechanistic device which takes deterministic 


power away from the trier of fact and may, if strictly 


enforced, result in the enforcement of a contract which the 


parties did not make.



6
The PER may also be pointless because it is only usable when 


the writing is a complete integration of the parties 


agreement and the only way to determine if that is the case 


is by examining prior evidence.



7
ORAL MODIFICATIONS TO WRITTEN CONTRACTS ARE OK - THE PAROL 



EVIDENCE RULE HAS NO APPLICATION TO STATEMENTS SUBSEQUENT TO 


THE WRITING OF THE CONTRACT.




a
Those modifications are considered to be seperate new 




contracts and as such must meet all the requirements of 



any other contract. (ie. consideration, 



offer/acceptance, Statute of frauds, etc.)


B
The Statute of Frauds


1
What contracts are not to be enforced unless they are in  


writing.  These are:




M:
Promises made in consideration of marriage. (if 



marriage is merely a condition of the contract and not 



what is actually bargained for and exchanged the SOF 



does not apply.)




Y:
Contracts which cannot be performed w/in one year from 



the date of making the contract.



L:
Contracts which convey an interest in land.



E:
Contracts making an executor of an estate personally 




liable for the debts of that estate.



G:
Contracts for the sale of goods for more than $500. 



(Goods = Merchandise, they are different from land, 



securities, and services.)




S:
Contracts of Suretyship. (Contracts to pay the debts of 



a third party if that third party fails to pay;  loan 



guarantees....not a direct assumption of the debt)



2
If you can perform (not merely discharge) a contract by 



dying the contract does not fall under the SOF and need not 


be in writing. (death can always come w/in one year.)




a
All lifetime contracts are thus not required in writing 



even though they may last much longer than a year. 



3
What written evidence acknowledging the existence of a 


contract is sufficient for the SOF?




a
Anything written chargeable to the party claiming SOF 



defense will deny the defense.




b
Need not be complete, signed by both parties, or 





written at the time the contract was made.



4
What happens if a SOF contract is not written?




a
PE remedies are available for if there is reasonable 



reliance on such a contract.


`
5
Purposes of SOF:




a
To prevent people from bringing suit when they don't 



really have the right to.




b
Warns people against carelessly entering into important 



agreements by formalization.




c
Simplifies the job of the court.



6
The way to plead the statute of frauds defense is to say 



that we did not make the promise or that we need not argue 



over whether I made the promise because it is unenfocreable.  


(If you plead that you did make the promise but that it is 



unenforceable because it is not in writing you have just put 


the contract in enforceable writing.)



7
In certain cases partial performance of the contract is 



sufficient substitute for writing.


8
A written contract under the SOF may be subsequently altered 


in it's terms by oral agreement as long as there is 




sufficient consideration for such agreement to modify.  (and 


unless those agreements to modify independently fall within 


the SOF.)



a
Modifications are contracts about contracts.

VII
Third Party Beneficiaries

A
What is a 3rd party beneficiary?



1
A party outside of the contract (ie. they have no need to 


consent, no need to supply consideration) but never the less 


receive a benefit from the performance of the contract.




a 
Incidental beneficiaries are benficiaries which derive 



said benefit from the contract but do so "in spite of" 



the will of the contracting parties rather than 



"because of" the will of the contracting parties.




b
The benefits derived from a contract by an Intentional 



Beneficiariy are specifically intended by the 





contracting parties.  

B
Which 3rd party beneficiaries have the legal right to bring 

action based on the contract?



1
Only intended beneficiaries may bring action on a contract 


(for breach).





a 
The ratioanle behind this is that we don't want anyone 



who inadvertantly benefits from the formation of a 



contract to be able to drag the contracting parties 



into court and recover from them where they never 



intentionally created any duty or relationship with the 



3rd party.


C
At what point may an intended 3rd party block the principles from 

recinding the agreement?



1
Only after the 3rd party has reasonably relied on the 




benefit of the agreement.

D
How must the intention of the parties toward the 3rd party 

beneficiary be expressed?



1
The intention need not be express.



2
It is suffient for the courts to examine the 


purpose/intentions implicitly behind the agreement of the 


principles.


E
The traditional rule, no longer applied, was that third party 

beneficiaries never could sue on a contract because of lack of 

privity



1
Ratioanle:




a
Fear of excessive litigation




b
Do not want to limit party's freedom contract and be 



bound only when they intend to.




c
Third party beneficiaries are somewhat like those who 



receive gratuious gifts.(hence todays reasonable 



reliance rule.)

VIII
Public Policy Working To Restrain Promissory Norms:


Unconscionability and Good Faith

A
Good Faith In Performance:  Public Policy creating terms in 

contracts.



1
Bad Faith is wrongdoing short of fraud/breaking the law 


so adhering to a standard of Good Faith rules out more 


than adhering to the law.




a
Malice, laziness, attempting to 



defeat an otherwise valid agreement, favoritism.



2
Good faith is not saintliness but rather only a manner 


of acting that is both law abiding and profitable....a 


reasonableness of the commercial virtues.



3
Under certain limited circumstances the concepts of 


good faith in bargaining practice can be imply one side of a 


contract or one term of a contract. 




a
A court may see that a party relied to his 



detriment on the good faith bargaining of the 



other party and thus may enforce a good faith 



standard on that other party. (By enforcing 



promises which would normally be too indefinite, 



or by enforcing "implied in good faith" promises





which aren't "actually" there.)




b
This is done very rarely becuase it is generally 



not considered reasonable to rely on an agreement 



which you do not yet have, (while it is still 



under negotiation), or a good faith interpretation 



of an agreement which really isn't the case even 



if it may have been proffered by the other party. 

 



(Good faith is controversial at at the formation)



4
BUT Good faith is implicit in the performance.




a
A party is always expected to act in good faith in the 



exocution of an agreement but if one wants to assure 



such good faith he must usually get an agreement first 



because the traditional view has been that until the 



time of agree ment the parties are dealing at an arms 



length with eachother.



5
Basically:  According to commercial reasonableness the 


courts may imply what need be done to make a contractual 


relationship, which was was intended, to actually work. 


B
Unconscionability:  Public Policy destroying terms of contracts.


1
Bargain only deliniates that there must be a bargained for 


exhange and that the consideration that is exchanged be that 


it sufficient;  there is no rule that the excahnge must be 


reasonable or fair.



2 
The doctrine of Unconscionability gives the courts a way to 


decline enforcement of bargains/contracts which fall short 


of being illegal because of fraud or misrepresentation but 


exhibit "shocking unfairness" to one party.



3
Test for Unconscionability:




a
There is an abscence of meaningful choice for one of 




the parties.




b
The terms of the agreement are unreasonably favorable 




to the other party.


4
Policy Purposes behind the Unconscionability Doctrine:




a
Smoke out fraud.





i
Fraud is hard to prove, (battle of conflicting 




testimony), so unconscionability allows a valid 




alternative remedy.




b
Smoke out racism.




c
To protect against abuse of monopoly power, restraint 



of trade, and collusion.




d
To protect the economically vulnerable. (ie. the poor)




e
In order to redistribute wealth; to account for 



economic disparities.





i
May backfire by causing certain types of 




contracts, (for goods etc.) to be restricted from 




availabilty in poor areas.




f
To eliminate unfair sales practices (high pressure door 



to door) which induce post purchase regret on the part 



of the buyer.




g
To redress social vulnerability; ie. the poor, or old 



etc. may be more vulnerable to being swindled?



5
The Unconscionability Docrine may be applied to whole 


contracts or just to certain terms of contracts but there 


must be a contract in order to apply it.

IX 
What to do as a Lawyer
A
In court get the promise enforced:


1
If the elements are there enforce under the rigourous Holmesian 

Bargain Theory


2
In all courts the Restatement Bargain Theory is sufficient.


3
If neither of these tests are met argue that there is an 

alternate form of consideration present in the case.


4
Finally argue promissory estoppel which will not provide a full 

remedy.

X
What to do as a Judge

1
Synthesize all the the theories into a cohesive argument.


2
Note that the ability of the courts to influence behavior is 

limited.  The court must be careful in insisting on certain 

formalisms.  Such may produce a sense of injustice in society.


3
The law must be sensative to evolving social conceptions of 

justice in order to be effective in producing a sense of justice.



a
Give the benfit of the promise where the elements of the 


Restatement Bargain Theory are met.



b
Where bargain theory is not met seek to apply Section 90, 


Promissory Estoppell.



c
Soften the pre-existing legal duty rule by not applying it 


where additional compensation is reasonable.



d
Don't assign liability for the contract unless the bargain 


theory or promissory estoppell are met or the case fits into 


some valid/well defined exception


4
Dworkin; Law is like the interpretation of literature.



a
Judges do not follow pure legal positivism; ie. they don't 


blindly apply the law of the soveriegn.



b
Judges also do not make decisions in a purely political; ie. 


they don't simply choose the best rule based on present 


policy reasons.



c
Judges actually look at two basic things when making law:




i
They seek to create law with "fit"; in this they make 



new law with a basis of fidelity to the past, to the 



details that everyone agrees are there.




ii
They seek to create the "best" law - fidelity to the 



purposes law should serve; in this they create new law 



by harnessing a conception of what the law ought to be.



d
Thus the judge is like a writer who writes one chapter of a 


book which is a writing in process by an endless chain of 


authors.  His chapter must fit the details of the past 


chapters and serve his own concetion of the purpose and 


meaning of this chapter and future chapters.



e
It is possible to both be respectful to the past and true to 


the purpose of law as currently interpreted.    
  






