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I.
THE EFFECT OF THE JUDGMENT

A.
STARE DECISIS:  Use of precedent as basis for future decisions.



1.
Purposes



a.
Reliance:  Gives people a guide to conform primary behavior




b.
Allows law to develop slowly and steadily.




c.
Allocates judicial resources to most unique, newest, most 




interesting cases.




d.
Conserves judicial resources - doesn't force judges to waste time.




e.
Horizontal equity - all parties treated equally.




f.
Notion of continuity in the law.



2.
Why is flexibility of SD necessary?



To maintain coherence with other principles of justice, changing legal 


principles, moral and societal values, technology. 



3.
Example of use of SD:




Patterson v. McLean Credit Union (955):  SD stronger in statutory 


construction cases than in constitutional law b/c if Congress doesn't like 


construction, it can change it.  See also Planned Parenthood v. Casey, 


(Supp.86) (S.Ct. didn't overrule Roe, but modified it somewhat w/undue 


burden language).



4.
Problems w/SD



a.
Rigidity




b.
Maintains status quo



5.
Exceptions to doctrine



a.
Rule has become impractical, unworkable.




b.
Related rules have so far developed as to leave old rule behind.




c.
Facts have changed or come to be seen differently.



6.
Res Judicata



Any doctrine that prevents someone from making a claim or a defense that 


has not been asserted before.  Also prevents an issue from being 



relitigated.


B.
CLAIM PRECLUSION


Encourages litigation of all claims, defenses, counterclaims all at ONCE.



1.
General rule



a.
Same parties cannot reassert against one another claims they have 



already litigated or could have litigated after a valid, final 




judgment has been entered.




b.
Extends to compulsory counterclaims.




c.
Usually in rem proceedings do not give rise to claim/issue 




preclusion.  No CP b/c it may be expensive for ∏ to go after ∆ at 



home and we want ∏ to be able to win a little $$$ to finance the 



rest of litigation.



2.
Rationale



a.
Promotes judicial efficiency/resources/authority of ct.




b.
Provides repose.




c.
Protects ∆ from harassment.



3.
Three general requirements



a.
Same claim




b.
Same parties




c.
Valid, final judgment



4.
Same claim requirement



a.
RULE - Rest. 24 (963).  Claims defined by "same transaction" test.





i.
Claim that relates to all or any part of transaction or series 




of connected transactions out of which original action 




arose.





ii.
Same claim requirement applied narrowly b/c you can find 




common elements among many claims that should not 




necessarily be tried together.





iii.
Narrowness requirement inefficient.  May lead to 





conflicting decisions and also a hassle for ∆.




b.
Relevant factors for same transaction test (similar to CNOF test)




i.
Relation in time, space, origin, motivation?





ii.
Would claims form a convenient trial unit?  Check 





evidence needed.





iii.
Would trying claims together conform to parties'





expectations or business understandings?




c.
Example:  Clancey v. McBride (959)





i.
∏ & ∆ in car accident.





ii.
Suit A:  ∏ v. ∆ - property damage






Suit B:  ∏ v. ∆ - personal injury





iii.
∆ says ∏ should be CP b/c claims should have been 




brought together





iv.
Today, under Rest. test, ∏ would be precluded.





v.
Then, ct. used "number of grievances" test, so ∏ allowed to 




proceed w/suit B.




d.
Installment K's




i.
∏ must sue at same time for all payments due at time action 




is filed.





ii.
Payments which become due later can be sued in 





subsequent actions.





iii.
When there is an acceleration clause (default on payment 




and entire balance becomes due), cts. are split as to whether 




or not ∏ has to sue for whole balance at once.



5.
Same parties requirement



a.
General rule:  One party can assert or be target of CP if it was a 



party to the original action or in privity to party in original action.




b.
Rationale:  Preserve ∏s autonomy.




c.
Privity:  Legal relationship where party to original action had full, 



fair opportunity to litigate that is sufficient to protect interests of 



3rd party not present in that original action.  Look for conflicting 



interests - if ∆ knows about conflicting interests, s/he must speak 



up.  Otherwise, no rt. to oppose.  Thus, ∆ has interest in seeing ∏ 



fairly represented. Hansberry v. Lee (970) (no privity b/c not fairly 



represented.)  





i.
Examples:






a)
Legal representative. 







See Nevada v. U. S. (964).  Native Americans in 





privity in U. S. during Orr Ditch litigation, which 





litigated its interest.  Fact that U. S. did lousy job 





irrelevant to finding of CP. Unfair to make ∆'s fight 





twice.  Remedy for Paiutes?  Malpractice suit ags't 





U. S.






b)
Contractual relations






c)
Successors in interest to property






d)
Trustee/beneficiary or indemnitor/indemnitee 





relationship






e)
"Laboring Oar"







See Montana v. U. S. (971).  U. S. forced co. to 





bring suit ags't Mt. - U. S. financed/directed suit 





though not a party.  When U. S. itself tried to assert 





same claim ags't Mt., ct. held U.S. precluded.






f)
"Bright sign" for mass tort ∆s.







i)
See Provident Tradesmen v. Patterson 






(971) - seems to say that all parties who 






knew about 1st suit and didn't intervene may 






be later precluded from suing.  "Deliberate 






bypass of opportunity."







ii)
However, in Martin v. Wilks (971), ct. found 






deliberate bypass but didn't preclude 






litigation.  TA's - seems to be better law.





ii.
Exceptions to privity





a)
Vasu v. Kohlers, Inc. (964)







Suits by ins'd and ins. co. arising from same 





transaction not precluded - no privity b/c ins. co.'s 





claim only for ltd. am't whereas ins'ds liability 





unlimited (if ins'd is the ∆).  (Two situations - 





ins'd/ins. co. can both have claims or both be ∆s.)  





Reason?  Protect ∏'s autonomy.  Ins. co.'s set-up of 





suit may not match ins'd interests.  Also, ins'd has 





little leverage to get ins. co. to do things her way.






b)
Adversity requirement.







In order to assert CP, parties must have been  





adverse to one another in original action.  Cannot 





assert CP against co-party in original action b/c we 





want to allow co-parties to raise common front ags't 





adversaries.  Same reason we don't req. them to 





assert transactionally related claims ags't each other 





(Rule 13(g)).







But, see ct.'s rej. of "no adversariness" argument in 





Nevada v. U. S..  Ct. says water rts. are zero-sum 





game so all parties to original action are adversaries.






c)
Mutuality requirement - non-parties to original 





action can't be bound by CP.  You can only use CP 





in relation to those who could use it ags't you if case 





was different.  Erosion of this principle in Nevada 





(Paiutes were precluded from asserting claims ags't 





water users who were not a party to the first suit.)







E.g. Martin v. Wilks - white firefighters not bound 





by settlement even though they knew of suit and 





could have intervened.  ∏s should have joined







them.  Incumbent on ∏s (and ∆s )to join all parties 





logically affected by suit's outcome to achieve full 





res judicata effect.  (Unlike some class actions - 





non-party ∏'s precluded from asserting claims - ∆'s 





interest in repose.)



6.
Valid, final judgment requirement



a.
Full trial on the merits not necessary to create valid, final 




judgment.  Look at hassle to ∆.  If hassled only a little, ∏ may not 



be precluded.  Balance w/ct.'s concern about full dockets.  Only 



necessary that P had opportunity to litigate.





i.
Rule 41(b):  involuntary dismissals that do not give rise to 




CP.






a)
Lack of SMJ  (∆ files 12(b) motion) - no CP, may 





sue again on same exact claim.  However, Q of SMJ 





may be issue precluded (so you go to other ct.)






b)
Improper venue - no CP.






c)
Failure to join an indispensable party.






d)
Rule 41 voluntary dismissal - must request soon or 





otherwise may not be granted.  If dismissed before 





∆ writes answer, then it's w/o prejudice.







Note:  a voluntary dismissal doesn't preclude 





bringing suit again (41(d)), but 2 strikes and you're 





out (41(a)(1)).  Under 41(d), ct. can impose costs 





the 2nd time around.






e)
Dismissal for lack of IPJ probably not CP b/c it's 





sometimes hard to tell at the beginning of the suit if 





there's IPJ.  Also, if no IPJ, suit is dismissed early 





enough so there's little hassle to the ∆. 




ii.
Other ways to achieve valid, final judgment aside from full 




trial on the merits.  KEY - was there an opportunity to be 




heard?  Rule 41(b) says all dismissals other than the above 




operate as judgment on the merits unless the ct. specifies 




otherwise, including:






a)
Summary judgment






b)
Demurrers and 12(b)(6) motions are tricky.  





E.g. Keidatz v. Albany (974) - used to not give rise 





to preclusion b/c little hassle to D.  Now, w/liberal 





leave to amend pleadings, it seems fair to allow 





preclusion in these cases.  Trend in this direction, 





away from Keidatz.  So, dismissal on pleadings 





leads to valid, final judgment IF P could have 





amended and didn't.






c)
Consent decrees/settlements (e.g. Agent Orange, 





Nevada)






d)
SOL dismissal (b/c SOL has run, it has preclusive 





effect if parties should have known SOL has run.  





See Shoup v. Bell & Howell (977).  (Note:  If SOL 





expires in one state, can't bring in another b/c of 





FFCC.  Encourages ∏s to do it right the 1st time, 





though also allows states to undermine each others' 





policies.






e)
Default by ∏ or ∆ gives rise to CP unless no IPJ 





over ∏.






f)
Appealable but unappealed judgments give rise to 





CP.






g)
Failure to prosecute - ct. can call for involuntary 





dismissal w/prejudice - operates as an adjudication 





on merits and claim precludes (w/a few exceptions). 





(41(d)).




b.
New technology/changes in law/uncovering of new evidence 



doesn't affect CP primarily b/c of need for repose/finality.  See 



Nevada, Garland.  Cts. don't preclude claims for new injuries that 



hadn't come to light at time of 1st suit.




c.
Can ∏ be precluded by judgment in a ct. that didn't have 



juris. to hear the whole case? (i.e. Small Claims Court)





i.
Trad'l position - no preclusion over claims which aren't 




w/in jurisdiction of the original ct.





ii.
However, a ct. primarily concerned w/efficiency will reject 




the trad'l rule.   Depends on state.  ∏ should be precluded 




b/c ∏ should have brought both claims in a ct. that could 




hear all claims.  However, this may deprive ∏ of full, fair 




opportunity to litigate in ct. of ltd. juris..





iii.
Cts. do seem to be primarily concerned w/efficiency, 




but see Marrese v. Amer. Academy of Ortho. 





Surgeons (1027, fn.3).  Judgment by ct. of ltd. juris. does 




bar rest of claim only if P could have brought entire COA 




in ct. in same system of cts. (state or fed.).





iv.
Gen'lly, once judgment is made, it stands, even if there was 




no SMJ, b/c ∆ had opp'ty to be heard and didn't object.  




However, we have an interest in ct. w/proper expertise 




hearing the case, so for gross abuses, ∆ can attack judgment 




- otherwise, ∆ precluded. (Rest.12)






a)
subj. matter of action so beyond ct.'s jurisdiction 





that entertaining action was an abuse of authority






b)
allowing judgment to stand would infringe on 





authority of another ct. or agency






c)
ct. lacked capability to make an adequately 






informed determination of a Q concerning its own 





jurisdiction.


C.
ISSUE PRECLUSION


Anticipates that further claims will be adjudicated, but precludes certain issues 

from being relitigated.



1.
Rule:  Rest. 27 - When an issue of fact or law has been actually litigated 


and determined by valid, final judgment and that determination was 


necessary to the judgment, the judgment is binding in a subsequent 


action on same or different claim.  Not every specific fact decided in case 


is precluded.  See Evergreens v. Nunan requirement (984) - use IP only 


when parties had incentive to litigate issue to the fullest.




a.
Designed to promote efficiency - if every single fact would later be 



precluded, parties have incentive to slug it out on every issue, 



which is really inefficient.  (IRS cases - gain, not purchase price 



was what they cared about, so it was what they litigated fully.)




b.
To determine if a particular fact is precluded, look at two things:






i.
Motivation parties had to assure accuracy of facts.





ii.
Foreseeability that fact would be imp't later. This is 




imp't, but not sufficient.



2.
Requirements for IP



a.
Same issue




b.
Actually litigated




c,
Issue necessary to judgment




d.
Same parties




e.
Valid, final judgment



3.
Same issue



Issues will be considered not "actually litigated" (see below) if burden or 


standard or proof shifts from one case to next.  Two things to keep in 


mind:




a.
Who bears the burden of proof? (982 #4)





A v. B
A has BOP to show freedom from contr. negl.





B v. A
A no longer has BOP as D, so no longer held to 





judgment (A).




b.
Standard of proof.  If SOP different than in prior suit, issue 



may be precluded.





i.
A:  Crim.
P v. D





B:  Civil
No preclusion.






SOP higher in (A) - beyond reasonable doubt.





ii.
A:  Civil
P v. D





B:  Crim.
P precluded.






Lower SOP for (A); impossible for P to succeed in (B).





iii.
A:  Crim.
P v. D






B:  Civil
D precluded.





iv.
A:  Civil
P v. D






B:  Crim.
D not precluded.



4.
Actually litigated



a.
Issue must have been arg'd and decided.




b.
Look at whether ct. in original adjudication made clear what they 



were actually litigating about. 





 E.g.,  Cromwell v. County of Sac (978) - 1st suit - unclear whether 



ct. determined whole bond was invalidly obtained, or just 




particular coupons that were sued upon.  2nd suit - no IP as to 



whether other coupons from the bond were invalid. (Cty. could 



have prevented 2nd suit by letting record reflect that entire bond 



was brought, if this was the case.)



5.
Necessary to the judgment



a.
Generally




i.
But for resolution of the issue, the verdict would not have 




been rendered.





ii.
If there are 2 or more possible logically independent bases 




for decision, each of which would fully support the 




judgment, neither issue is precluded b/c you can't tell which 




one was necessary to the judgment.




b.
Examples




i.
Russell v. Place (983)






Patentee v. infringer - infringer defends on 2 grounds:  1) 




patent is invalid; 2) no infringement.  Neither issue 




precluded in 2nd suit b/c you can't tell which is necessary to 




the judgment.





ii.
As dockets get fuller, cts. becoming more lax about this 




requirement.  See Cardinal Chemical v. Morton - also 




patentee/infr. case. Remanded to lower ct. to have both 




issues decided.  This seems to cast doubt on Russell.  




(Movement away from Russell today - in interest of 




effic., cts. moving to preclude both issues in patent cases.)





iii.
Cambria v. Jeffery (982)






A:  J v. C
Both negl.; J contr. negl - doesn't recover.






B:  C v. J
C not precluded from denying contr. 






negl. b/c the issue of C's negl. wasn't 






necessary to the judgment in (A).  However, 






issue of J's negl. not to be relitigated - 






already decided and dispositive in (A).






Gen' l rule:  the person who could appeal is the one who 




should be estopped from relitigating.




c.
Use of special verdict, which requires juries to be specific as to 



ground for their decisions, may give rise to IP b/c it enables cts. to 



tell which issues were necessarily decided.  Beware of lazy juries 



and compromise verdicts.



6.
Same parties



a.
Old rule:  Mutuality requirement




i.
Party could preclude only those who could preclude her, 




therefore, a party not bound by an earlier action could not 




use the results of that action to bind her adversary who had 




been a party to that earlier action.





ii.
E.g.,  Neenan v. Woodside Astoria Transp. Co. (986).  Only 




exception to old rule was when a non-party that sought to 




use preclusion was in an agency-type relationship w/the 




party to the earlier action.  (E.g. employer/employee).  





Prevent party from paying 2x.





iii.
Problems





a)
Inefficient






b)
Sometimes subjected parties to inconsistent 





obligations and multiple liability.




b.
New rule:  Erosion of mutuality doctrine







i.
Defensive non-mutual issue preclusion (or collateral 




estoppel) (DNIP):  ∆ not a party in suit #1 can preclude ∏ 




in suit #2 who was party to or in privity to party in suit #1.  




Rule primarily concerned w/efficiency. 






a)
Bernhard v. Bank of America (987)







A:  Trustee v. beneficiaries







B:  Beneficiaries v. BOA







BOA used IP ags't beneficiaries b/c they already 





had full, fair opportunity to litigate and had 






motivation to litigate vigorously.







Upheld in Blonder-Tongue Labs v. U. of Ill. (992):







A:  Patentee v. infringer - patent found invalid.







B:  Patentee v. infringer #2 - patentee precluded 





from relitigating issue of patent validity.






b)
Problems w/DNIP






i)
Concretizes bad decisions/perpetuates bad 






results.







ii)
Compromise verdicts







iii)
Multiple liability/inconsistent results.  






Disturbs matchups.  Ex.:  patentee sues 






different infringers, wins 1st 3 cases, loses 






4th.  Next cases can try to use decision in (4) 






to preclude relitigation.  Judge shouldn't 






allow DNIP b/c of inconsistent results.







iv)
Party in 1st suit may not have had incentive 






to litigate vigorously.






c)
Advantage:  Forces ∏to sue all ∆'s at once and 





reduces litigation.






d)
One limit to DNIP:  If cases in multidistrict 





litigation for pretrial purposes, then sent back to 





districts for trial and one ∏ loses, the other ∏s not 





precluded from pursuing claims. In Re Air Crash 





Disaster Near Dayton (1001):  ct. found not enough 





privity to preclude other ∏s.





ii.
Offensive non-mutual issue preclusion (ONIP).





a)
Federal rule:  Generally, ∏ in suit #2 who is not a 





party in suit #1 can assert IP ags't ∆ who was a party 





to or in privity to party in suit #1.  B/c of numerous 





potential problems in allowing this, it's at discretion 





of ct. and allowed on case by case basis.  E.g.,  





Parklane v. Shore (996).







Note:  NY rule - DeWitt v. Hall (992).  Doctrine 





of mutuality a dead letter.  ∏ can use preclusion as a 





sword.






b)
Problems w/ONIP






i)
Wait and see problem (affecting ∏s)








Parklane - Ps waited to see if SEC won - if 






so, they could use ONIP.  If not, they're not 






precluded.  This is bad - increases litigation; 






no repose for ∆.







ii)
Procedural advantage available to ∆ in 2nd 






action unavailable in 1st.







iii)
Forces ∆ to mount best defense in every 






suit, even if he doesn't feel inclined to.







*  Note:  Person you are precluding may have 





been the ∏ in the 1st suit.  Example:  1) X v. Y; 





2) Z v. X.






c)
ONIP is discretionary.  Factors to consider:







i)
Could ∏ in 2nd suit have intervened in 






1st?  If so, no preclusion b/c it encourages 






∏s to take wait and see attitude, which is 






inefficient.







ii)
Did party precluded have an incentive to 






litigate vigorously in the 1st suit?







iii)
Were future suits foreseeable at the time of 






the original litigation?  (goes to incentive 






question)







iv)
Were there procedural safeguards available 






in 2nd action that were unavailable in the 1st 






that may have led to a different result? (i.e. 






discovery, forum, pleadings, etc.)








Beeson case - trial by jury not a factor.







v)
Could there have been a compromise 






verdict?







vi)
Were there inconsistent verdicts in previous 






cases?







vii)
Was the 1st suit for a small am't of $$$ and 






the 2nd for a much bigger am't?






d)
Other limit:  If case is based on an enterprise 





liability theory, the fact that a ∆ had previous 





opportunity to litigate the issue is insufficient to bar 





all other ∆s from relitigating, even the ∆s in privity 





for liability purposes.  Hardy v. Johns-Manville 





(1002 #2)



7.
Valid, final judgment requirement



Unlike CP you almost always need a final judgment on the merits to 


satisfy IP requirement (fulfill "necessary to judgment" and "actually 


litigated" requirements).




a.
Dismissal for lack of SMJ only precludes issue of SMJ





b.
Dismissal for improper venue only precludes issue of venue




c.
Dismissal for lack of IPJ - no issue preclusion.




d.
Exception:  In in rem actions, judgment doesn't give rise to IP.  



Reason?  If IP, then effect makes 1st suit not limited to value of 



res.  If 1st suit not brought under IPJ, then no IP or CP.




e.
SOL dismissal - no IP b/c issues aren't decided (however, you 



could be claim precluded)




f.
Default judgment - no IP b/c nothing actually litigated or necessary 



to judgment (however, again, you could be claim precluded)




g.
Judgment by administrative agency may constitute valid, final 



judgment for IP purposes.  Tennessee v. Elliott (1002 #4)





But see Astoria Fed. S & L v. Solomino (supp.92).  Preclusive 



effect of adjudication by administrative agency depends on 



context.  When statute contemplates fed'l action, after agency 



consideration, no issue preclusion.  Shows a higher fed' l interest.




*h.
Settlements - CP, but no IP. (b/c not actually litigated)


D.
BRAKES ON RES JUDICATA


1.
Limiting doctrines on IP/CP



a.
Change in the legal environment:  if after 1st suit, there's a 



change in legal principles, an issue may be adjudicated again, 



though normally precluded.  Can't hide behind earlier decisions.





i.
Use this when imposition of IP would give one party a 




significant (dis)advantage over the competitors in her field.





ii.
Cts. must balance interests of finality & repose 





w/significant legal changes.





iii.
This doesn't apply to CP, b/c of interests of repose.




b.
Examples




i.
Commissioner v. Sunnen (1004).  1st suit - IRS sued 




Sunnen for liability on a particular K (year one); IRS lost.  




2nd suit - IRS sued Sunnen on identical Ks for different tax 




yrs.  (No CP b/c each yr. a diff. claim & transaction.)  rule 




change (assignment of revenues no longer effective) means 




issue can be revisited.  Ct. said no IP b/c it would create 




horizontal inequity.  Allowing Sunnen to preclude IRS 




unfair - means different citizens pay different taxes.





ii.
U. S. v. Moser (1008).  1st suit - Moser, a Civil War vet, 




entitled to benefits.  After suit, change in legal benefits, so 




Moser not considered CW vet or entitled to benefits.  




Moser's high reliance interest is the basis for issue 





precluding the U.S..





iii.
U. S. v. Stone & Downer (1008 #1).  Ct. denied preclusive 




effect to former judgment giving importer a duty-free 




classification on certain goods.  Law changed, don't want to 




give them a competitive advantage.



2.
Government litigation - NMIP doesn't apply to U. S. gov't



a.
Mendoza (1008) rule - cts. don't allow non-mutual issue preclusion 



(NMIP) to be asserted ags't gov't.  1st suit - 68 Filipino vets suing 



to get citizenship.  2nd suit - Mendoza sued U. S. for citizenship; 



wanted to preclude U. S. from relitigating issues decided in 1st 



suit.  Ct. - M. can't use NMIP ags't gov't even though it creates 



horizontal inequity.




b.
Reasons why you can't assert NMIP ags't gov't.




i.
Fed. gov't litigation affects all, unlike litigation betw. 2 




parties.





ii.
In many areas, fed. gov't only one who can bring suit or is 




only ∆.  Allowing NMIP would freeze development of law 




in those areas.





iii.
Law develops by allowing various circuits to have different 




rules.  Interpolation theory - S.Ct. looks at diff. rules to see 




how they work out.





iv.
Don't want gov't to have to appeal every adverse ruling, b/c 




of ltd. resources; but don't want choices made due to ltd. 




resource to bind gov't forever.





v.
Different administrations have different views/policies.





vi.
U. S. gov't engages in more litigation than any other entity.






Note: unique role of Solicitor Gen'l (called the 10th 




justice).  Where U. S. not a party, ct. asks SG to get inv'd 




and help ct. decide which cases should be adjudicated now.




c.
However, mutual IP can be asserted ags't gov't.  U. S. v. 



Stauffer Chemical Co. (1012).  1st suit - issue was could non-gov't 



employees inspect Stauffer's plants?  No.  2nd suit - gov't went to 



different circuit to litigate; Stauffer allowed to preclude IP U. S.  



Don't want gov't to be able to keep going after someone in different 



forums.  If, however, in 2nd case, U. S. had gone after diff. 



company and won, Stauffer would have to abide w/that rule in that 



circuit to maintain horiz. equity.  If case in different circuits goes 



to SC, and U. S. winds, all circ. rules are knocked out and Stauffer 



would lose repose.




d.
U. S. however is not exempt from being claim precluded (see 



Nevada.)




e.
Notes:





i.
In IRS cases, IRS will announce acquiescence (abiding by 




circ. decision in entire U. S.) w/decision, or non-





acquiescence (abide by decision only in that circuit).





ii.
Social Security Administration doesn't even acquiesce in 




that circuit - only as far as particular litigant in concerned.  




Doesn't have to worry about litigation costs b/c most 




claimants can't afford to made SSA follow rule.



3.
Procedural safeguards



a.
Gen'ly, if procedural safeguards are available in 2nd case that 



weren't available in the 1st, you don't want to preclude party from 



relitigating.  However, this isn't always the case.




b.
Allen v. McCurry (1016).  1st suit - criminal case in state ct.  ∆ 



tried to exclude evidence on basis of 12 & 14 Amendment - ct. 



says no.  2nd case - Allen brings 1983 civil rts. claim. - illegal 



seizure violated his rts.  Arg'd no preclusion b/c 1983 action 



intended to be a federal remedy after a state ct. failed to defend his 



civil rts.  Also, different proc. safeguards.  S.Ct. said too bad - state 



ct. rules bound Allen.  1738 says fed. cts. have to give state ct. 



judgments same preclusive effect the state ct. would have given 



them.  Had Congress intended to make an exception for 1983 



actions, it would have expressly done so, so 1738 not a brake on 



res judicata (either CP or IP)..




c.
Haring v. Prosise (1020, n.2) is smarter.  Similar to Allen - in 1st 



suit, ∆ just pled guilty to criminal charge.  By doing so, preserved 



claim for later suit.




d.
Fed'l cts. do at times reexamine what state cts. do.  E.g., Rodney 



King case, Crown Hts.  Why?  Different statutes and high fed'l 



interest.


E.
INTERSYSTEM PRECLUSION


1.
Policies behind it.




a.
Limits forum shopping




b.
Preserves sovereignty of state. cts.




c.
Increases predictability



2.
Full Faith and Credit Clause, 28 USC §1738




a.
Fed'l ct. preclusion of state ct. decisions (1. state; 2. fed'l)




Requires fed'l cts. to look to state preclusion law to determine 



preclusive effect and give judgment same preclusive effect state 



would (FFC to judgments of state cts.).  Just b/c the 2nd issue 



is exclusively under fed'l jurisdiction doesn't mean there is no 



preclusive effect.





i.
Similar to Erie and long arm statutes, S.Ct. leaves this one 




to the states, giving them some control over fed'l docket.  





ii.
Ex. - Fed. cts. must use state ct.'s laws to determine res 




judicata effect of its decision.  CP in fed. cts. generally will 




not apply where ∏ unable to rely on a certain theory of a 




case or seek a certain remedy b/c of limitations on SMJ of 




ct.  If state law doesn't allow preclusion in such a case, then 




state ct.'s decision won't have claim preclusive effect on 




COA that is w/in exclusive jurisdiction of fed. cts.   Many 




states don't like fed'l intervention in their internal affairs 




and may create strong preclusive rules.





iii.
Marrese v. American Academy of Orthopedic Surgeons 




(1024).  1st suit:  Violation of association claim dismissed 




in state ct.  2nd suit.  Fed. ct., fed. antitrust suit based on 




same transaction.  Fed. antitrust claim in exclusive juris. of 




fed. cts., but Marrese could have brought state antitrust 




claim under suppl. jurisdiction.  Case sent back to see 




state's RJ rule (see if 2nd suit would've been precluded by 




state).  Maybe Ill. law takes a hard line to make sure ∏ 




chooses the right ct. to hear all claims.






Problem:  since states can't hear this claim, they probably 




won't have rules on it (b/c exclusive. fed. claim)





iv.
Can't make a judgment more preclusive than a state ct. 




would have.




b.
State ct. preclusion of fed. ct. decisions (1. fed'l; 2. state)






§1738 doesn't specifically address what preclusive effect state cts. 



must give fed. judgments; however, Supremacy Clause probably 



requires state cts. to give fed. judgment same preclusive effect that 



fed. ct. would give decision.




c.
Rest. 2nd allows "splitting" of state/fed. claims (England (1030)).  





i.
Procedure






a)
Bring fed. action on fed. claim & stay it.






b)
Resolve state claim in state ct.






c)
Return to fed. ct., where no preclusion.





ii.
Obviously wasteful - requires 2 suits.



3.
Full Faith and Credit Clause, Article IV, Sect. 1



a.
State to state preclusion




Cts. of each state must give judgments of sister states same 



preclusive effect as would the state which originally rendered it.  



Repose interest of state X is honored, but it trumps Y's autonomy 



interest and encourages X's forum shopping.  Big advantage, 



though - predictability of effect of judgment.




b.
Problem - child custody cases, which do NOT have final 




judgments.  Leads to parental kidnapping so that parents can 



relitigate in another forum.  Example:  Thompson v. Thompson 



(1021).  §1738(a) is example of problem of fed'l interest that gets 



fed'l solution.





i.
§1738(a) - states must enforce custody decision of other 




states - not allowed to modify custody decree of other state, 




unless the new state has juris., and original state no longer 




has juris., or has declined to execute it.  Exception to FFC 




clause.




ii.
However, §1738(a) has no private COA; therefore, if 2nd 




state disregards §1738(a), parties can only appeal w/in that 




forum b/c custody decree that is last in time is the one 




enforced.





iii.
International context is dealt w/by Hague Convention.  If 




child is habitual resident of member nation, another 




member nation cannot issue a custody decree w/regard to 




that child.  Only works if all member nations have similar 




child custody laws.



4.
Federal/federal preclusion (between circuits)



2nd circuit would have to look to preclusive law of 1st circuit.



5.
Exceptions to res judicata.  Rule 60.




a.
Can get relief from the judgment if clerical error is made in 



awarding damages.  (Rule 60(a))




b.
Excusable neglect - if evidence previously impossible to attain 



comes to life, 1st judgment is void.  (Rule 60(b)) (Example - 



DeWeerth art theft case (60(b)(5)).




c.
Other reasonable reasons can be used to justify not precluding.  



Includes fraud, voidness, inadvertence (loophole for all else in 



60(b)).




d.
Problems - inefficiency, lack of closure.



6.
Foreign preclusion



Decision of foreign cts. may have preclusive effect b/c of comity doctrine 


(means you give to other countries whatever consideration you would like 


for them to give to you.)  U. s. gen'ly does this, though sometimes 



controversial b/c other countries have different standards from ours.  


Movement for Hague Convention on judgments/verdicts, but no one want 


to join if U. S. does b/c they hate our discovery standards.



7.
Law of the case



Decision in early part of case may be contrary to later legal development, 


but original decision stands, for that case only, b/c of need for finality and 


b/c parties could have challenged applicable laws themselves.  Means that 


when a hearing comes up on different issues, you must argue it as though 


it will become the law of the case.

II.
THE SCOPE OF THE SUIT:  JOINDER

Most rules don't force you to join claims, but res judicata might.


A. 
REAL PARTY IN INTEREST  - Rule 17(a)


1.
Person w/substantive rt. to relief must be the person to bring claim.  


Look at whether party's interest would entitle it to join under Rule 19.  If 


so, interest is probably sufficient for it to bring the suit.



2.
Rationale - Want to give full res judicata effect to judgment.  If a person 


other than real party in interest sues, it may leave D open for other suits.



3.
If there are 2 parties, each w/an interest, then each or both can bring an 


action.  Inefficient, but fair to ∏s.  But each suit can only be fought for 


value of each's interest.



4.
RPII buttresses §1332 and prevents collusive assignments to create 


diversity interest (ex. Kramer v. Caribbean Mills).



3.
Cases



a.
U. S. v. Aetna (400) - Victim claimed $100,000 ags't ins. co.  Ins. 



co. paid $70,000 and then went after tortfeasor U.S. for $70,000.  



This left victim w/$30,000 claim ags't tortfeasor U.S.  Ct. held that 



Aetna was RPII.  Ins. co. not in privity (Vasu) b/c it may not 



adequately represent victim's interest.  U.S. could use Rule 19 to 



try to join victim to avoid inconsistent obligations.  However, if 



victim couldn't be joined, too bad for U.S.




b.
Tyler v. Dowell (403) - Ins. co. gave P a loan to cover its damages.  



Ct. found that loan wasn't a loan but a payment.  Fed. Rule says 



RPII may bring suit, but look at state law to determine who RPII is.  



Here, it is ins. co.  Potential Erie  problems here.  May have to do 



Erie analysis b/c Rule 17(a) may conflict w/state law that keeps 



insur. co. out (b/c they don't want to influence juries).  Feds gen'ly 



stay out of this problem and defer to state policy.



4.
Remedy - If RPII is absent, ct. will allow reasonable time for RPII to be 


joined as substitute.  This will have same effect as if action had been 


commenced in name of RPII.



5.
Difference betw. standing & RPII



a.
Standing concerned w/effect  of this party bringing suit on the ct. - 



is the ct. well served by having this person bring the claim?  



Involves the interests that enable you to bring suit.




b. 
RPII focuses on repose interest of the ∆.   Involves who owns 



those interests. 


B.
CAPACITY TO SUE OR BE SUED  - Rule 17(b)


1.
Generally 




For people other than those acting in representative capacity, determined 


by law of the individual's domicile.  Keeps feds out of state affairs.



2.
Corporations



Determined by law of the state in which it is incorporated.  Usually, an 


agent of the corp. has capacity.  (Woods   - used York  test to say foreign 


corp. couldn't be sued, though fed'l law said OK.  Not clear if still good 


law.)



3.
Infants and incompetents (Rule 17(c))



Determined by rule of the domicile of the party being represented



4.
In all other cases



Determined by law of the state in which the district ct. sits.  



Exception - partnerships and other incorporated assns. have the capacity to 


sue or be sued on fed. law or const. claims, even if no capacity under state 


law (Rule 17(b)(1)). (enables civil rts. litig. by groups such as NAACP.)



5.
SMJ for unincorporated assns.



a.
To sue an unincorporated ass'n in diversity, you must check the 



domicile of EACH member of the ass'n to insure that max. 



diversity is maintained. 




b.
However, if you sue them as a Rule 23.2 class, you only look to 



the domicile of the named representatives.




c.
Case:  Oskoian v. Canuel (786) - ∏s wanted to sue union, but state 



law said you had to sue each member.  This would destroy 



diversity.  So, ∏s sued only diverse members of union.  Ct. held 



∏s could not sue the union unless they abided by state law b/c fed. 



rules say follow the law of the state in which the ct. sits.   But, ∏s 



could make all members of union a class - then, they only need to 



check domicile of the named reps.  Again, an Erie  problem - state 



law wouldn't have allowed this suit to go forward.  Creative 



application of fed'l and state law.


C.
JOINDER OF CLAIMS - Rules 13, 18


1.
Generally



Once a party has made a claim ags't another party, she can assert any other 


claims she has ags't that party.  (Rule 18). 




a.
Compulsory - must assert any transactionally related claims.  If 



you don't, you'll be claim precluded. (Rule 13(a))




b.
Permissive - parties can choose whether or not to assert non-



transactionally related claims. 




c.
Rationale - judicial economy




d.
Must check SMJ and IPJ (Rule 13(b)).  Just b/c you can join a 



claim or party doesn't mean that jurisdiction is automatically OK.





i.
IPJ usually OK to join, b/c you have the same parties.  




Only thing you have to think about is if you only had 




enough contacts for a related claim and P trying to join an 




unrelated claim.





ii.
SMJ 






For compulsory counterclaims, there is suppl. jurisdiction; 




however, there's none for permissive.






a)
If under diversity, you are usually OK b/c the same 





parties.  Ps can abrogate a claim ags't a single D.






b)
If in fed. ct. on fed. Q jurisdiction, must look at 





§1367 CNOF test.  If a related claim, you are 





probably OK.  Conversely, if an unrelated claim, 





you probably don't have SMJ.




e.
Problems




i.
Jury confusion - especially w/ unrelated claims.





ii.
Compromise verdicts





iii.
Evidence which may be admitted for purpose of one claim 




may be inadmissible for purposes of 2nd claim.





iv.
Loss of efficiency - may be more difficult to defend ags't 




each claim.




f.
Solutions (these rely a lot on judge and take pwr from the parties)




i.
Rule 16(b) - use things like pretrial conferences, 





scheduling techniques and management to determine how 




case should proceed so as to minimize bias.







ii.
Rule 42(b) - allows judges to sever claims and order 




separate trials.





iii.
Rule 49 - provides for special verdicts and interrogatories 




to keep juries' eyes on the ball.




g.
Notes




i.
Rule 13(g) - allows ∆'s counterclaim to exceed the am't of 




∏'s claim.





ii.
Rule 13(e) - allows ∆ to assert new claims after the suit has 




already been filed. 





iii.
Rule 13(h) - allows ∆ to add parties.



2.
Compulsory counterclaims -  Rule 13(a)



a.
Generally - if ∆ has a claim ags't the opposing party arising out of 



the same transaction or occurrence as the opposing party's claim, ∆ 



must assert claim, or he loses it.  This applies only to personal 



jurisdiction cases.




b.
Use "same transaction test" for compulsory counterclaims in 



§1367 or Restatements.  Four factors:





i.
Are issues of fact or law raised by the claim & 





counterclaim largely the same?





ii.
Would res judicata bar a subsequent suit on ∆'s claim?





iii.
Will substantially the same evidence support or refute both 




claims?






iv.
Is there a logical relationship betw. the claim & the 




counterclaim?  Does it make sense to hear this as one case?




c.
Jurisdiction of compulsory counterclaims




i.
IPJ OK b/c same parties





ii.
SMJ - do not need an independent basis for SMJ






a)
Diversity - ∆'s compulsory counterclaim doesn't 





have to meet amt. in controversy






b)
Fed Q - compulsory counterclaim will almost 





always meet the §1367 CNOF test for supplemental 





jurisdiction.





iii.
Venue - if there's venue for the 1st claim, then there's 




supplemental venue for the counterclaim




d.
Pros and cons of compulsory counterclaims




i.
Pros





a)
Judicial economy






b)
Warns ∆ of possible res judicata effect






c)
∏'s interest in repose





ii.
Cons





a)
∆ loses the benefit of being a ∏ later






b)
∆ also loses autonomy - suit becomes larger and 





more complicated.  ∏ has control.






c)
Juries are often biased ags't the ∆.






d)
If the counterclaim is a fed. Q and the parties are in 





state ct., you lose the benefit of having the fed. Q 





decided in fed. ct. 






e)
Compulsory counterclaim may overtake the original 





claim





iii.
Cts. are split. - tension betw. two views.  However, in fed'l 




cts., the efficiency interest outweighs autonomy; hence, 




Rule 13(a).




e.
Exceptions to the compulsory counterclaim rule (See p.424 



n. 4-6)





i.
If counterclaim is subj. to litigation elsewhere, but has not 




reached a final judgment, ∆ doesn't have to assert it again. 




(Rule 13 (a)(1)).  (If A v. B in state w/o compulsory 




counterclaim rule; B v. A in fed'l ct. is not precluded under 




this rule, b/c two suits can go on at the same time.)





ii.
When ∏ has brought an in rem or quasi in rem action, there 




is no compulsory counterclaim rule b/c forcing ∆ to assert a 




counterclaim would open ∆ up to full IPJ or unlimited 




liability. (Rule 13(a)(2))




iii.
Where counterclaim requires other parties that cannot be 




joined b/c ct. lacks jurisdiction over them, or if SMJ is 




based on diversity & their joinder would destroy diversity





iv.
Counterclaim compulsory only if counterclaim has 





matured at the time of the pleadings.





v.
Rule of reason - if 2 suits are unavoidable, the ∆ may not 




lose the rt. to assert the transactionally related claim just 




because he didn't assert it in 1st suit.  Southern Const. Co. 




v. Pickard (424).  Ct. won't hold claims precluded b/c one 




suit has gone to judgment first.



3.
Permissive counterclaims



a.
Generally - ∆ has the option to decide whether or not to assert 



claims which did not arise from the same transaction or occurrence 



that is the subj. of the 2nd party's claims.




b.
Rationale




∆ doesn't have any choices so we want to ameliorate the harshness 



of this by giving him some leeway as far as when to claim.




c.
Jurisdiction




i.
IPJ - generally OK b/c same parties





ii.
SMJ - for permissive counterclaims, you need an 





independent basis of SMJ 






a)
Diversity - OK as to domicile b/c same parties but 





you need the amt. in controversy






b)
Fed. Q - no permissive counterclaim if the original 





claim is based on fed Q jurisdiction unless 






counterclaim has independent basis for jurisdiction 





(no supp'l jurisdiction).




d.
Rosenthal case (420) - no SMJ over one of the claims, but since 



permissive, it is not precluded.



4.
Cross claims against co-party - Rule 13(g)



a.
∆ may assert a claim against co-∆ that arises out of same 




transaction or occurrence that is the subj. of original action.  



Rule 13(g).   Permissive standard.  However, once ∆ cross claims a 



co-∆, transactionally related cross claims become compulsory.  



Note on jurisdiction:  Probably don't need an independent basis of 



SMJ b/c wording of §1367 says ∏.  Efficiency concerns and the 



involuntary status of ∆ counsel toward allowing supp. jurisdiction 



over claims by co-∆s who are not diverse.  However, this is still an 



open issue.




b.
Co-∆'s may be able to assert non-transactionally related claims if 



they have an independent basis for SMJ.  Once the ∆ asserts a 



cross claim ags't a co-party, they become adversaries, and all the 



counterclaim rules apply.  





i.
Must assert transactionally related counterclaims (Rule 




13(a))




ii.
Can assert non-transactionally related counterclaims if an 




indep. basis for SMJ exists (Rule 13(b)).





iii.
Cts. really hostile to cross claims b/c they make the case 




complex and take away P's autonomy.




c.
Co-∏'s can't assert cross claims ags't one another, unless a 




counterclaim has been asserted ags't one of them.  Once a ∆ has 



asserted a counterclaim ags't one of the ∏s, ∏ can assert a cross 



claim ags't co-∏s if it arises out of the same transaction or 




occurrence that is the subj. of the counterclaim.







(No clear rule, but Dreyfuss thinks in this case the ∏ would not 



need to be diverse in order to assert transactionally related cross 



claims.)




d.
Cross claims almost never compulsory.  Exception - when one ∆ 



asserts a cross claim ags't another ∆.  Rationale: 





i.
Allow co-parties to present a united front





ii.
Keep the suit from becoming unnecessarily complicated.





iii.
Plaintiff autonomy




e.
Some courts use a stricter transactional test for cross claims than 



for counterclaims  or Rule 20 b/c they're hostile to complex 



litigation.





f.
A cross claim may be immature or contingent, unlike 




(compulsory?) counterclaims, which must be mature.  Ex.:  ∆1 



cross claims against ∆2, saying if ∆1 is liable to ∏, then ∆2 is 



liable to ∆1.




g.
Effect of dismissal of original claim on cross claim based on 



§1367.  What happens to cross claim if original claim is dismissed?





i.
If ∏s original claim is dismissed for lack of SMJ, then the 




cross claim is also dismissed - no valid basis for SMJ.



huh?

ii.
If ∏'s original claim is dismissed for other reasons than 




lack of SMJ, ct. retains jurisdiction over the cross claim.  




Otherwise, you would have to resolve cross claim before 




reaching judgment on ∏'s claim.  Fairview Pk.  (436)




h.
Venue - Cross claims have no effect on venue. 


D.
JOINDER OF PARTIES - Rules 19, 20


*Note:  Possible exam question*



1.
Generally



a.
2 ways





i.
Rule 20 - permissive





ii.
Rule 19 - parties necessary for just adjudication




b.
At common law, there was no joinder unless the parties had joint 



interest in the claim




c.
Rationale for modern law





i.
Procedural efficiency






Lessen delay and expense of litigation





ii.
Substantive fairness






Avoid inconsistent verdicts and multiple vexation




d.
Not only a facilitator, but empowers ∏s by allowing them to join 



resources; thus, ∏s won't be so quick to settle.  Has strong 




substantive effect (Tanbro, Akely).  Potential tough Erie  problem.  



Luckily, all state have joinder rules similar to Rule 20, so it doesn't 



arise.




e.
Can join ∏s or ∆s





Rule 19 usually for ∆s, Rule 20 usually for ∏s.



2.
Permissive joinder of ∏s - Rule 20(a)



a.
Test - same transaction and common Qs of law/fact test, but more 



restrictive than under Rule 13(a) or §1367.  (Rule is a limiting 



one, to keep down the number of parties.)





i.
Claim must arise from same transaction or occurrence or 




series of transactions or occurrences AND 





ii.
Must have substantial Qs of law or fact common to all ∏s  




Even if there are more non-common Qs, ∏s may still be 




joined on the basis of the quality of the common Qs.  Akely 




v. Kinnicutt  (427) - 193 ∏s claim ags't ∆ for fraudulently 




producing prospectus.  (Note:  This case was influential in 




creation of class action device and oversight of securities.)






a)
Do claims arise from same transaction?  Involved 





193 separate sales but ct. said same series of 





transactions






b)
Common Qs. of law or fact?  Although most of the 





Qs would be uncommon, ct. looked at quality of 





common Qs.  Ct. found hardest Q in each case was 





common to all cases.  Ct. also looked at purposes of 





Rule 20 to lessen the delay and expense of litigation 





and therefore allowed ∏s to join b/c otherwise, 





wouldn't have been able to afford suit.




b.
Permissive joinder of ∏ under Rule 20 is voluntary.  ∏ must agree 



to be joined.  Under ltd. circumstances, party can be made an 



involuntary ∏ under Rule 19(a).




c.
∆s may be joined according to same test.





Ex.: Tanbro v. Beaunit  (431)  ∏ wants to sue both retailer and 



manufacturer of cloth.  ∆ says can't join ∆s b/c each had separate K 



w/∏, so not same transaction.  Ct. says test applied broadly when 



trying to avoid multiplicity of suits and inconsistent verdicts.  



Especially true where liability is in the alternative (see Sinclair or 



Summers).  Prevent "not me" problem by making jury choose.




d.
Ct. may order separate trial if justice will be better served (Rule 



20(b)).  Allows parties to ask ct. to sever some of the case.




e.
Jurisdiction - Rule 20 doesn't extend jurisdiction.




i.
IPJ - must satisfy usual requirements - notice, service of 




process, minimum contacts.  Must have IPJ over all joined 




parties.  No nationwide service of process or bulge rule 




under Rule 20.





ii.
SMJ





a)
Diversity - §1367(b) - no supplemental jurisdiction 





over parties joined under Rules 19 or 20.  If based 





on diversity , must have independent basis of juris. 





to join parties.  Must have max. diversity and each 





claim must meet amt. in controversy.  Dreyfuss - 





inefficient b/c it necessitates 2 suits and you're 





already in ct. over same transaction.







Examples:  







∏A (26,000) + ∏B (26,000) ags't ∆  - no good -  






can't aggregate claims to equal $50,000.







A v. B for 26,000 and B v. C for 26,000 - can't join 






C to make amt. in controversy.







∏ has claims ags't B and C for 26,000 - 2 ∆s, 1∏ -  






does meet the am't in controversy.  No 






answer for this, but Dreyfuss thinks may be 






possible - after all, ct. allows joinder of 






claims as to one ∆. 







b)
Fed. Q - §1367(a) allows supp'l jurisdiction when 





non-fed. Q arises out of CNOF.  If the party 





satisfies the Rule 20 test, she will probably satisfy 





the CNOF test.





iii.
Venue





a)
Regular §1391 - if none, then considered venue by 





necessity. 






b)
Ct. pretty liberal on venue w/Rules 18 & 20.  §1391 





fairly sensitive to joinder of ∆'s, especially 






§1391(a), which says that if joining ∆s, you must 





find venue where all ∆s subject to IPJ.



3.
Consolidation and severance - Rule 42



a.
Rule 42(a) - Consolidation





Actions may be consolidated at ct.'s discretion if they involve 



common Qs of law or fact.  Ct., not parties, decides to consolidate, 



therefore, the rule is broader and allows more discretion but 



intrudes on ∏'s autonomy.




b.
Rule 42(b) - Severance





Allows judge to sever case, at his discretion, if it is too confusing.



4.
Joinder of "parties needed for just adjudication" - Rule 19



Otherwise known as "indispensable parties".




a.
General inquiry for Rule 19




i.
Should party be joined if feasible?





ii.
If so, can party be joined?





iii.
If not, then what should ct. do?




b.
Parties who ought to be joined if feasible - Rule 19(a) test




i.
In party's absence, complete relief cannot be granted to 




those already parties to the action.  (Rule 19(a)(1)) 




(Barrow  case) OR





ii.
Person's absence may as a practical matter impair or 




impede her ability to protest her interest. (Rule 19(2)(b)(1))  




Even though party may not be issue precluded b/c she is a 




non-party, stare decisis may make it difficult to protect her 




interest if she's not a party to the original suit.





iii.
Person's absence may leave any persons already parties 




subj. to substantial risk of double, multiple, or otherwise 




inconsistent obligations.  (Rule 19(a)(2)(ii))





iv.
Shields. v. Barrow  (437) 2 out of 6 grantors present as ∆s - 




other 4 are necessary parties b/c otherwise, present parties 




will have more liability than absent parties, and this is 




unfair.  So, suit is dismissed.  If joined party objects to 




venue, and joinder makes venue improper, party will be 




dismissed from action.




c.
What to do if cannot be joined? See Rule 19(b)




Note:  it's often hard to find a state w/adjudicatory authority over 



all the parties.)





i.
When parties that should be joined cannot be joined, ct. has 




discretion to modify relief in order to lessen prejudice, or to 




dismiss the action.  Ct. has discretion as to who is 





indispensable party.   This is a big step, giving ct. power to 




restructure the case.








ii.
Factors for ct. to consider when deciding if action should 




proceed w/out the party (balance ∏'s interest in getting 




relief and society's interest in adjudication w/∆'s potential 




to be prejudiced).:






a)
Extent to which judgment in party's absence will be 





prejudicial to absent party or those already present.  





(Carey v. Klutznick - in order for NY census figures 





to be revised, all 50 states must be joined if feasible, 





b/c can't be decided w/o hurting rts. of others.  Not 





feasible, so dismissed.






b)
Extent to which relief can be shaped to reduce or 





eliminate prejudice (Ex.: Keene v. Chambers  (439) 





∏ sued ∆ for rent ∏ entitled to only one half of the 





rent $$ b/c trust co. was co-landlord.  Ct. had no IPJ 





over trust co. and trust co. refused to consent to IPJ.  





Rule 19 inquiry:










i)
Should trust co. be joined if feasible? Yes.







ii)
Can trust co. be joined?  No.







iii)
Can relief be shaped to avoid prejudice? 






Yes.







If ∏ recovers, she must make an accounting to the 





trust co.  That way, if trust co sues later, it will sue 





∏, not ∆.






c)
Whether judgment in absence will be adequate.






d)
Whether ∏ will have adequate remedy in alternate 





forum, if action is dismissed for nonjoinder.  





(Hanson v. Denckla - DE trustee was indispensable, 





but couldn't be joined in Fla. b/c no IPJ.  Dismissed, 





but suit could've been brought in DE.)







Check if state ct. can hear the case - e.g. Schutten v. 





Shell Oil (447).  ∏ wants to evict ∆.  3rd party owns 





mineral rts. and gets $ from Shell's activities on 





land.  3rd party should be joined b/c not aligned 





w/anyone's interests, but could not be b/c it would 





destroy diversity.  No way for ct. to shape relief to 





avoid prejudice, so ct. dismisses action.  OK to 





dismiss b/c ∏ has adequate remedy in state ct..




d.
Jurisdiction




i.
IPJ required from all Rule 19 parties






a)
Can use bulge rule (Rule 4(k))






b)
Also consider jurisdiction by necessity (Atkinson - 





NY trustee indispensable; nowhere else to bring 





suit.)





ii.
SMJ:  Need independent basis





a)
Diversity - §1367 doesn't apply to Rule 19 parties.  





Need maximum diversity and $50,000 claim ags't 





each of ∆s.  Otherwise, ∏ would sue diverse ∆s then 





wait to join non-diverse ∆s under Rule 19 (doing 





indirectly what you can't do directly, to circumvent 





max. diversity.)






b)
Fed. Q - use fed. Q CNOF test





iii.
Venue - if joinder renders venue improper under §1391 and 




the person objects to venue, party will be dismissed from 




the action.




e.
Rule 4(h)(2) - "failure to join an indispensable party" is a "use it or 



lose it" defense.  Cannot bring it up at appellate level b/c part of 



idea is to save resources.  Redoing case just wastes resources. 



(Provident Tradesmen - Dutcher is an indispensable party and 



should be joined, but can't be.  Case should have been dismissed, 



but wasn't.  This Q first raised on appeal, so decision stands.  



Dutcher bypassed opp'ty to intervene. Martin  can be




distinguished.)




f.
Misjoinder of parties - Rule 21




Ct. may drop or add parties on its own initiative or by motion of 



parties.  Case continues.  Party dropped w/out prejudice, to prevent 



preclusive effect.  Ct. should keep justice in mind when dropping 



parties.  If party dropped for misjoinder & SOL has run, ∏ can still 



sue - SOL tolls for period that misjoined party was in suit.  OK b/c 



∆ had notice of suit & evidence of trail still warm.


E.
IMPLEADER - Rule 14


1.
Generally



Doesn't force ∏ to sue another ∆.  Allows ∆ to establish "if then" liability 


ags't another party.  Doesn't deal w/"necessary" parties.




a.
∆1 may implead ∆2 if:



 

∆1 is liable to ∏, then ∆2 is liable to ∆1.





Look to state law to see whether it allows ∆2 to be impleaded - if 



there is "if then" liability, then Rule 14 clicks in.





E.g.,  U. S. v. DeHaven  (454).  ∆ could not implead roofer b/c no 



"if then" liability.  Just b/c homeowner liable to U.S. doesn't mean 



that roofer is liable to homeowner.  Homeowner must pay U.S., 



regardless of whether VB is liable to it.  Contrast w/hypo:  If 



Roberts is liable to Kelly, then subK is liable to Roberts; therefore, 



Roberts can implead subK.




b.
Rule is liberal.  Impleaded party can be potentially liable b/c rule 



says "is or may be liable for all or part of the ∏'s claim ags't the 



3rd party ∏".  This acts as acceleration language, meaning it 



doesn't matter if 3rd party ∆ is not yet liable.




c.
IPJ - bulge Rule 4(k) applies.




d.
SMJ - do not need an independent basis of SMJ over claims 



between impleaded party and 3rd party ∏.





∏ v. ∆ (3rd party ∏)






3rd party ∆





Also OK if impleaded party destroys diversity betw. ∏ and ∆.




e.
Judges have discretion to disallow impleader if justice so requires.





E.g., Goodhart v. U.S .Lines  (458).  ∆ wants to implead employee 



b/c he thinks that jury would be more sympathetic to him and 



award less $ if thinks $ coming from employee rather than 



employer.  Employee will not realistically be able to indemnify the 



company so ct. disallowed use of impleader solely to achieve 



tactical edge.




f.
Short time limit:  ∆ must serve impleaded party within 10 days of 



filing answer to ∏'s complaint; otherwise, must get leave of the ct. 



to implead.




g.
Venue - if venue was proper for original parties, it is OK for 



impleaded parties.  If impleaded party objects to venue, ct. will 



dismiss impleaded party.



2.
Claims or defenses of third party defendants - impleaded parties.




a.
Claims and defenses ags't 3rd party ∏ (original ∆)




i.
3rd party ∆ can assert any defense ags't 3rd party ∏.





ii.
3rd party ∆ must assert any transactionally related 





counterclaim ags't any 3rd party ∏.  Once 3rd party ∆ 




asserts counterclaim ags't 3rd party ∏, Rule 13 on 





counterclaims is triggered- transactionally related 





counterclaims become compulsory.





iii.
SMJ - if 3rd party ∏ and 3rd party ∆ are not diverse, §1367 




doesn't say whether they can assert claims ags't one 




another; however, they probably are allowed to do so b/c: 






a)
its efficient - ct. is already hearing this dispute 





anyway.






b)
neither party's fault that they are stuck in this 





forum.










c)
not concerned about parties trying to do indirectly 





what they could not do directly.




b.
Claims and defenses against ∏




i.
3rd party ∆ can assert any defense against ∏.





ii.
3rd party ∆ can assert any counterclaim arising out of same 




transaction against ∏.






a)
SMJ - do not need an independent basis of SMJ for 





claims by 3rd party ∆s against ∏. (Revere v. Cooper 





(456)).  However, this rule may be questionable b/c 





Owen v. Kroger says ∏s need independent basis of 





SMJ for claims ags't 3rd party ∆s.  If 3rd party ∆ 





claims ags't ∏, counterclaims by ∏ ags't 3rd party ∆ 





probably become compulsory - at least, they are 





allowed b/c transactionally related.






b)
3rd party ∆ likely does not become a ∏ w/in the 





meaning of §1367 by asserting claims against ∏.  





iii.
If ∏ and 3rd party ∆ are diverse, and ∏ makes claims ags't 




3rd party ∆, 3rd party ∆ may have to assert transactionally 




related counterclaims.



3.
Claims by the original ∏ against 3rd party ∆



a.
If they are diverse, ∏ may assert transactionally related claims 



ags't 3rd party ∆ though they are not compulsory.





Must be an independent basis for SMJ (no supp'l jurisdiction for 



Rule 14 parties under §1367) b/c don't want to allow ∏ to do 



indirectly what she could not do directly. 





However, if 3rd party ∆ first sues ∏, ∏ can probably assert 



transactionally related claims ags't 3rd party ∆ w/o an independent 



basis of SMJ b/c we do not think that ∏s are being sneaky.





E.g., Kroger v. Owen .  K sued OPPD and OPPD impleaded Owen 



(state law says ∆ has rt. of contribution ags't Owen.)  Kroger from 



IO, OPPD Neb., Owen IO.  Not diverse, jurisdiction based on 



§1332 - ∏ cannot assert claim against 3rd party ∆ b/c not diverse.  



However, if Owen (3rd party ∆) had asserted claim ags't Kroger, 



Kroger could counterclaim ags't Owen.




b.
Potential Erie problems 





State law may not allow party to implead; may not allow direct 



actions ags't ins. cos.  b/c they don't want juries to be influenced 



(higher damages).   Rule 14 allows impleader, incl. ins. cos.  May 



think that this is no problem b/c no direct conflict, since Rule 14 is 



permissive and state law is absolute, however, cases like 




Burlington Northern say that it doesn't matter if there's a direct 



collision - FRCP trumps state law in all cases.  Dreyfuss - ct. can 



use its discretion - see Goodhart.


F.
INTERPLEADER


Rule 22 and §1335 are two different interpleader devices.



1.
Generally - Interpleader a remedy that allows a stakeholder to force 


claimants to litigate their claims ags't a limited fund.  Lets 'em slug it out. 

2.
Rationale - If no interpleader, 1st claimant may use up entire fund and 


later claimants may get zilch.  Jurisdictional problems would prevent 


stakeholder from joining all the parties.



3.
Requirements - Either/or liability.  Must have possibility of inconsistent 


obligations - may owe either B or C but not both.




a.
Baltimore Colts  case (471) - not "either/or" liability, so no 



interpleader permitted.  Only appropriate when you truly owe only 



a ltd. amt.  Not OK if you may owe both people.  Here, no double 



liability b/c parties not claiming same stake (though dissent 



disagrees).




b.
Alton & Peters v. Merritt  (476) - Homeowner makes K w/2 



brokers.  Interpleader inappropriate b/c homeowner actually owes 



both realtors.



4.
Rule 22 interpleader



Relies upon gen'l venue, IPJ, SMJ provision.  Not very helpful.




a.
Claim can be immature - need not have been reduced to final 



judgment.  Rule says "is or may be liable".




b.
Claims do not have to be based on common origin.  




c.
Stakeholder may deny liability to any or all of the claimants




d.
IPJ




i.
Bulge rule 4(k) does not apply.  Use regular service of 




process methods.





ii.
Depositing the stake in the state doesn't give that state 




jurisdiction over the claimants (see Dunlevy).




e.
SMJ




Need complete diversity betw. stakeholder and all claimants.  



Stake must meet am't in controversy requirement of $50,000.




f.
Venue




§1391 - very restrictive.  Limits effectiveness of Rule 22.





i.
Fed. Q cases - where one ∆ is located.






ii.
Diversity cases - where all ∆s are located.




g.
Collateral right - stakeholder can stop proceedings in other cts. 



concerning the stake.




h.
Do not have to deposit stake in the court.




i.
Claimants are allowed to assert transactionally related claims but 



are not required to b/c we don't want to allow the stakeholder to 



force claimants to litigate (autonomy interest).



5.
Statutory interpleader - §1335



a.
Usually used by ins. cos..  Enacted to provide more useful




alternative to Rule 22 interpleader.




b.
IPJ  - §2361




Nationwide service of process.  Fed'l ct. in any state has 




jurisdiction over the noticed party.  This solves the Dunlevy 



problem although it may present a due process problem (cf Int'l 



Shoe).




c.
SMJ - §1335




2 or more claimants must be diverse.  Do not need diversity betw. 



claimants and stakeholder.  Am't in controversy is only $500.   


d.
Venue - §1397




i.
Broad statute - venue is proper in any district where "one or 




more claimants reside".





ii.
Problem - due to nationwide service process and liberal 




venue rules, claimants may be dragged across the country.




e.
Stakeholder must deposit stake with the court.  §1335 (a)(2).




f.
Claims do not have to have common origin as long as they target 



the same fund and are adverse to one another.  §1335(b).




g.
§ 2361 allows ct. to stop proceedings in other fed'l or state cts, or 



to enjoin actions regarding the same stake together.   (Thus, if Effie 



Dunlevy tried to bring the same suit in Ca., to prevent being stuck 



in Pa., Pa. could enjoin Ca. from hearing the suit.) However, 



federal cts. staying actions in state cts. raises federalism concerns.  



True that b/c interpleader has an acceleration clause ("or may be 



liable"), an insurance co. can anticipate claims.  However, you can 



only enjoin actions related to the stake in order to solve multiple 



vexation problems.   Can't enjoin all suits arising from incident, 



just because they are related to the occurrence.  See State Farm v. 



Tashire. (476).  Not a tool for mass tort.




h.
Stakeholder can deny all liability.  




i.
In diversity, use choice of law rule of state in which district court 



sits (Klaxon).
Problems:





i.
Western Union  (481 n.3).  Unclaimed $ claimed by Pa. and 




NY.  Pa. law says $ belongs to Pa and NY law says $ 




belongs to NY.  Outcome of case depends on forum.  




State's COL laws will usually benefit that state.





Note:  Some think that Congress or cts. should create COL 




rules for interpleader, but Klaxon still considered good law, 




though it leads to weird result.




 
ii.
Griffin v. McCoach, (482).  Extends Klaxon rule to 




interpleader.  B/c of nationwide service of process and 




liberal venue rules, you may wind up in an inconvenient 




forum that you have no contact with and also have the 




choice of law rules of that forum




j.
If one of the claimants has no minimum contacts with the state in 



which the dist. ct. sits, but is brought in pursuant to the nationwide 



service of process rule (§2361), other claimants probably are not 



allowed to assert other claims ags't it, b/c venue and jurisdiction 



already tenuous.



6.
Erie  problems w/Rule 22 and 1335



Many states don't not allow for direct actions ags't insurance cos. until 


claim has been reduced to judgment.  Rule 22 and §1335, through 



acceleration clauses, do allow this.  State Farm v. Tashire  says fed'l rules 


and statutes trump state law on this issue.


G.
INTERVENTION - Rule 24


1. 
Generally - Gate crasher rule.  Allows people who are non-parties to enter 


lawsuit on their own initiative.



2.
Competing interests



a.
Private suitor's interest in having lawsuit subj. to no one's meddling 




b.
Public interests of efficiency and fairness



3.
Requirements



a.
Timeliness - Prompt intervention b/c we don't want to slow suit 



already in progress.  Measured by time when need to intervene 



became apparent to intervenor.




b.
Conjunction of claim to & interest in property & transaction which 



is the subject of the main action combined w/formidable nature of 



rehearing.



4.
E.g., Martin v. Wilks - White firefighters could have intervened but not 


required to.  Therefore, they could still pursue their own, separate actions.



5.
Two types of intervention.




a.
Intervention as of right - Rule 24 (a) (to prevent unfair result)




b.
Permissive intervention - Rule 24 (b)


6.
Intervention as of right - Rule 24 (a) (similar to a Rule 19 party)




Test -




a.
Does another statute confer an unconditional right to intervene? 



(e.g., bankruptcy code allows creditors to intervene) Rule 24 (a)(1)



b.
Does intervenor have an interest relating to the transaction or 



property that is the subject of the action and will the disposition of 



the action as a practical matter impair or impede the intervenor's 



ability to protect that interest? Rule 24(a)(2).  For example, stare 



decisis is an interest that could be impaired or impeded - see 



Atlantis Development v. U.S. (460)





i. 
Did Atlantis have an interest in property that was subject to 




the action? Yes. 





ii.
Was Atlantis' ability to protect its interest impaired?






Yes, b/c stare decisis would bind the judge.





iii.
Was Atlantis adequately represented?






No.  W/o a friend.  Not aligned with anyone else's interest . 




Therefore, ct. allowed Atlantis to intervene under Rule 




24(a).






Note:  Intervention will not be granted if intervenor's 




interest adequately represented by those already parties. 




(Rule 24(a)).  E.g.,  NOPSI v. U.S. Gas  (468).  City 




officials and residents  wanted to intervene in rate dispute.  




Ct. allowed city to intervene, but not residents, b/c city 




would adequately protect the residents' interest.






Evid. of collusion betw. parties means inadequate 





representation (Hansberry); so does conflict of interest 




(Nevada).




c.
SMJ




i.
Diversity - no supplemental jurisdiction.  Rule 24(a) parties 




v. similar to Rule 19(a) parties and treated same under 




§1367.   If intervenor really is Rule 19 party and there is no 




SMJ, ct. may have to dismiss or tailor remedy.   Ct. may be 




able to realign parties so diversity not destroyed.





ii.
Fed'l Q - usually OK b/c meets CNOF test.




d.
IPJ - For both permissive and as of right intervention, IPJ is OK 



b/c party is consenting.




e.
Counterclaims and cross claims




No set rule, but see Wright & Miller (This is just commentator's 



view - not binding on anyone.).





i.
For "as of right" Rule 24(a) party, align as normal party. 




Normal rules governing joinder of claims and parties apply, 




so cross claims and counterclaims allowed.





ii.
For permissive Rule 24(b) party,  only transctionally






related claims allowed since intervenor only there for 




efficiency reasons.



7.
Permissive intervention - Rule 24 (b)



a.
Generally - at court's discretion.  Concerned w/efficiency.  More 



similar to Rule 20.



b.
Test




i.
Does statute confer conditional right to intervene? (Rule 24 




(b)(1)).





ii.
Or does intervenor's claim or defense have a common Q of 




law or fact with the main claim?  Ct. has to consider 




whether intervention will unduly delay or prejudice those 




who are already parties.




c.
IPJ - again, not a problem b/c parties are consenting to jurisdiction 



by intervening




d.
SMJ - Need an independent basis of SMJ





i.
Diversity - no supplemental jurisdiction.  If intervenor is 




closely intertwined under Rule 19(b), she is dismissed and 




must file a separate suit.





ii.
Fed'l Q - Apply CNOF test.


H.
MULTI-DISTRICT LITIGATION


1.
Addresses competing interests of individual justice and efficiency.  Ltd. 


response.






2.
Process



a.
Sitting panel monitors fed'l docket to see if same issue are before a 



lot of cts.  Then holds a hearing to see if MDL appropriate.  



Factors to consider:





i.
Convenience





ii.
Just and efficient conduct of actions




b.
If so, then panel chooses the best district judge and every case is 



transferred to that forum for pretrial purposes (wholesale justice), 



such as discovery.




c. 
Then returned to districts in which they were originally brought.



3.
Differs from class action, b/c these are individual actions which each party 


is responsible for pursuing.  Consolidated only for pretrial purposes.  In 


class action, one party represents entire class.



4.
Limitations



a.
Jurisdiction concerns w/hauling ∏s into another ct. which they did 



not consent to.




b.
Problems w/choice of law.




c.
What to do w/state cases when all fed'l cases are consolidated?  



Seems to precludes some from using fed'l ct..  Ideas?





i.
Weinstein - empanel a state and fed'l jury to hear same 




cases (kinda like Menendez trial).





ii.
Create fed'l jurisdiction over all cases, as long as minimum 




diversity (this was our exam Q).  Problems:  jurisdiction 




and difficulty of making someone leave state ct.





iii.
Create fed'l tort law.  But this imposes on the states.





iv.
ALI proposal - interstate compact to consolidate state cases 




in one state ct. and creation of set of rules.  Decide which 




state the best for the group.





v.
Class actions - people represented by someone else , not 




themselves.



5.
Disadvantages:




a.
Occasional unfairness to parties.




b.
If cases get returned, lots of costly litigation.




c.
Those who have cases decided earlier have advantage over later 



ones.



6.
What's cool - ∏s not issue precluded from arguing their case if another 


∏'s case went to judgment first and ∏ lost.  Each ∏ gets day in ct. - 


winning ∆s can't use DNIP.


I.
CLASS ACTIONS - Rule 23


1.
Allow suit to be brought on behalf of group of people similarly situated.  


Grew out of Akely  case and went into effect in 1938.  Primarily used on 


behalf of ∏s.



2.
Four threshold requirements for all types of CAs (Rule 23(a))



Both sides have an interest in insuring that the class is properly certified 


and that all the requirements are met b/c they want to immunize judgment 


from collateral attack and ensure that it has a full res judicata effect.   


a.
Numerosity - Efficiency concern.  Class must be so numerous that 



joinder is impracticable (25 members is the benchmark).




b.
Commonality - another efficiency concern.  Must raise common 



Qs of law or fact such that it creates a convenient trial unit.  In 



Akely, the ct. interpreted this to be satisfied by the quality of 



common Qs, rather than quantity.





E.g., did Agent Orange cause injuries?




c.
Typicality - goes to fairness.  Named reps' claims must be typical 



of all members claims.  Cts. can create subclasses of interests, 



w/rep for each, or appoint special masters to go out to community 



and make sure all possible parties or interests are represented.




d. 
Adequacy  





i.
Ct. must find that named reps fairly and adequately 




represent the rest of the class.  Look at motivation, 




substance of the claims, relationships between parties 




and lawyers, cooperativeness of the class. (Montana - 




laboring oar).





ii.
Rationale - 






a)
Due process







Class actions seek to bind parties that have not 





actually had their day in ct.  Adequacy requirement 





ensures a figurative opportunity to be heard.






b)
Efficiency rationale - want judgment to bind all the 





class members.





iii.
Factors to determine adequacy





a) 
Look at motivation of named reps and whether they 





have a substantial stake that is typical.






b)
Look at adequacy of the class lawyers.  






Sophisticated enough?






c)
Internal antagonism or confusion.  Agent Orange 





litigation had problem w/typicality and adequacy. 



iv.
Example of not being adequate - Hansberry v. Lee .  P was 




not bound by class action b/c her interest was opposed to 




those who supposedly represented her in the first suit.





v.
Substitution cases - substituted representation binds when 




subs represent person and do a really good job, and have 




some interest.  (Nevada).





Note:  Why did Agent Orange come out different from Hansberry?  



Look at ∆'s interest of repose.  Gen'l rule is no collateral attack 



unless representation so atypical or so bad that even ∆ knew it.  



Then, judgment will not stick.



3.
Definition of the class






Class needs to be objectively and identifiably defined.



4.
Three types of classes - Rule 23(b)



a.
23(b)(1) classes




i.
Ask whether individual actions can cause prejudice that 




may be avoided by a class action.





ii.
Two circumstances for (b)(1) classes:






a)
If individual actions create a risk of inconsistent 





verdicts, forcing the opponents of the class to 





observe incompatible standards of conduct. 






23(b)(1)(A)






(Sally Jones - S. Jones phone book 







example),  This helps protect ∆s defend ags't 





inconsistent orders from varying judgments.






b)
If risk that indiv. actions will as a practical matter 





be dispositive of the interests of non-parties or will 





substantially impair/impede ability of non-parties to 





protect their interests.  23(b)(1)(B)




iii.
No opt-out provision in 23(b)(1) classes b/c whole idea is 




to allow ∆ to have consistent judgments among class 




members.  23(c)(3).





iv.
Rarely used for mass tort claims.  Sometimes used for 




punitive damages.  (E.g. Agent Orange b/c risk of 





bankruptcy may leave later claimants out of luck).




b.
23(b)(2) classes




i.
Used if a party opposing the class has acted or refused to 




act on grounds generally applicable to the class, thereby 




making appropriate final injunctive relief or declaratory 




relief as to the class as a whole. Doesn't award money 




damages.





ii.
Uses (fairly rare) 






a)
Civil rts. cases (school desegregation)






b)
Orders declaring statutes unconstitutional






c)
Prison reform





iii.
No opt-out provision (23(c)(3)), b/c relief is injunctive or 




declaratory relief, the nature of which will affect all class 




members, like it or not.





iv
23(b)(1) and (b)(2) classes assume a community of interest 




(everyone's interests are intertwined) and a class wide 




effect.  23(b)(3) classes interested in efficiency and 




economy.





v.
No independent manageability req. for (b)(2) classes, so ct. 




may end up monitoring things like school desegregation.




c.
Rule 23(b)(3) classes




i.
Fundamentally different from first two.  Idea of "wholesale 




justice" for a large group.  Involves disputes that are more 




efficiently adjudicated in a large group.





ii.
Class is tied together b/c members claim to have been 




injured in the same way by the ∆.  Example - securities 




fraud cases.





iii.
Cts. must find 2 things






a)
Common Qs of law or fact must predominate 





over any Qs affecting only individual members of 





the class (the weightiest Qs) and







(Note:  In Agent Orange, lots of uncommon Qs of 





individual causation (many factors inv'd).  ∏s from 





all over - COL problem.  Weinstein got rid of this 





issue by creating "nat'l consensus product liability 





law". 






b)
CA must be a superior device over other available 





methods for fair and efficient adjudication.






(For example, in AO case, severing cases from gen'l 





issue of causation and returning to district for 





further litigation may prejudice ∆s b/c indiv. juries 





wouldn't have any idea how tenuous the causation 





argument really was when assessing damages.  





Goes ags't Rule 42.)





iv.
Factors to determine whether superior (23(b)(3))





a)
Is the CA manageable? (Look at laws to be 





applied, difficulty of structuring relief.) 






(23(b)(3)(D)).







Note:  Daar v. Yellow Cab - meters were fixed.  Ct. 





made cab co. underrate rides for set time - but this 





doesn't make actual victims whole.  AO litigation - 





Weinstein set up different funds, but didn't 






necessarily satisfy interests of the different class 





members.  Relief was quasi legislative in nature. 




b)
Interest of class members in individually 






controlling their actions. (23(b)(3)(A))






c)
Extent and nature of any litigation concerning the 





controversy already commenced by or against 





members of the class. (23(b)(3)(B)






d) 
Desirability or undesirability of commencing 





litigation in a particular forum.  (23(b)(3)(C).





v.
Can opt out of a Rule (b)(3) class by giving notice to the 




court. (23(c)(2)).  If you don't opt out, you will be bound to 




the judgment even if you did not personally receive notice.





vi.
If you do opt out, you cannot assert collateral estoppel in 




your individual action after the class wins.  This is to 




prevent a "wait and see" attitude.  But see Premier Electric 




(503). 7th Cir. said you give persuasive effect to a 





judgment in a previous class action when a party opted out.  



5.
Notice - 23(c)(2)



a.
Only required for (b)(3) classes.





For (b)(2) and (b)(1) classes, notice requirement is in the discretion 



of the court.  But the ct. often requires notice for them.




b.
Best practicable method must be used for notification.  When all 



names and addresses are knowable, you must use personal notice, 



even if really expensive. (Eisen - cost doesn't make something 



impracticable.)  IF you don't know all the names use best 




practicable method reasonably calculated to lead to actual notice 



(Mullane).





Note:  In AO case, notice to all indiv. was impossible, so method 



(newspaper, TV, radio ads) probably would've been affirmed by 



S.Ct.




c.
Cost of notice - who pays?




i.
∏s must bear cost of notice (Eisen).






This may be a problem b/c cost of notice may exceed 




possible recovery from the suit.





ii.
∏s can use discovery to get info about potential class 




members, but ∏s cannot use discovery to shift costs of 




notice to ∆ (Oppenheimer).





iii.
Slim chance that if cost of notice is much less for ∆ than for 




∏, ∆ may be required to assist ∏.  No case on this.  




(Example - J. Crew could attach notice to its next catalog.)





iv.
One way to avoid costs - bring 23(b)(1) or (b)(2) action.




d.
Tough notice requirements in Eisen  and Oppenheimer  illustrate 



S.Ct. antipathy for CAs.  Trying to discourage CAs by making it 



more difficult to bring them. 



6.
Jurisdiction



a.
SMJ




i.
No problem if a fed Q




ii.
Diversity 






a)
Present rule - for ltd. partnership, check every single 





member's domicile.  For a class action, check 





domicile of only the named reps.  (Oskoian v. 





Canuel).  However, this case is weak for 2 reasons:







i)
Carden v. Arkoma  (411).  Must check 






domicile of every member of 







unincorporated ass'n.  Analogy betw. doing 






this for uninc. ass'ns and CAs.







ii)
Zahn  case. 






b)
Am't in controversy.







Zahn v. Int'l Paper - every member of class must 





satisfy am't in controversy.







NOTE:  Seems weird that you only have to check 





named reps for diversity.  Not able to have (b)(2) 





class in diversity b/c you can never meet am't in 





controversy if no money damages.  Dreyfuss sees 





prob. w/Zahn - virtually abolishes fed. CAs in 





diversity and contradicts purpose of Rule which is 





to enable suits that individually would be too small 





to merit litigation.  Next step for ct. may be to 





require diversity for all members.  Both Zahn  and 





Eisen  illustrate S.Ct's hostility to CAs.






c)
Assigning claims to state att'y general should create 





diversity - may be OK if judgment will go to the 





state.  Otherwise, seems to be collusive and violate 





§1539.




b.
IPJ




i.
23(b)(3) class members who do not challenge a lack of IPJ 




by opting out will be considered to have waived the 




objection and will be bound by the decision even if they 




lack minimum contacts.






E.g., Phillips Petroleum v. Shutts  (513).  If a ∏ class 




member was sent notice and is adequately represented, then 




due process is satisfied.  Here, ∏s got individual notice, but 




ct. said same rule applies as long as ∏ used best practicable 




method of notice and there was an opportunity to opt out.  




Seems to be contrary to all from last semester.






a)
Rationale - no real burden for ∏.  ∏ has an 






opportunity to opt out.  Under 23(a) you are ensured 





adequate representation of absent class members 





and in the end, ct. will check settlement for fairness.






b)
Problems - difficult to opt out sometimes 






(inadequate notice - NYT ad).  You may not know 





it's an opt out notice or what to do w/it.  ∏s may 





lose autonomy, and there may be Qs about whether 





settlement is really fair.





ii.
Open personal jurisdiction Qs





a)
Will minimum contacts be required in a non(b)(3) 





class action, where ∏s can't opt out?  Probably not.  





Interests are so intertwined that it must be tried as a 





class anyway.  Similar to juris. by necessity.  Same 





protection as for (b)(3) classes.  Problem in all these 





cases is that you have a party bound by judgment of 





a state w/which she has no contacts.






b)
Will minimum contacts be req. for ∆ classes?  





Probably.






c)
Big choice of law problem for CAs - no fed. rule.  





In Shutts, Kansas ct. not allowed to use its own law 





- tenuous connection.  Options - apply law of 





Phillips state, or create subclasses based on state 





law.  Weinstein - fiction of "nat'l consensus law."



7.
Res judicata effects on class members/non-class members



a.
Rule 23(c)(3) - judgments in (b)(1) and (b)(2) classes will be 



binding on all those that the ct. finds are members of the class.  




b.
For (b)(3) classes, judgments are binding to all those to whom 



notice was directed and did not opt out.  Those who did opt out 



cannot use the favorable judgment for the class to preclude the ∆ 



in their later individual action.



8.
Involuntary class actions



a.
Arises only from (b)(2) classes.  23(b)(3) classes no good b/c its 



an opt out, and doesn't make sense to have (b)(1) class b/c purpose 



is to protect interests of class members.  Rule 23 does not 




explicitly permit ∆ classes, so some cts. don't allow them under 



(b)(2) either.




b.
Requirements




i.
Must meet all Rule 23(a) requirements.





ii.
Class action device must be superior to all other methods.





iii.
Might need minimum contacts here.




c.
Examples




i.
One kind - ∆s want ∏s certified as a class.






Dalkon Shield case - ct. would not allow ∆s to force the 




individual ∏s to become a class of 23(b)(3) ∏s.  ∏s didn't 




want it and wouldn't participate as named reps.  Individual 




suits had a high chance of getting a large judgment, and 




causation was easy to prove.





ii.
Another kind - ∏s want to certify ∆s as class.  E.g., woman 




wants to sue mfr. of DES; however, she doesn't know 




which one actually harmed her.






Henson v. East Linclon Twp. (520) Class of ∏s who tried to 




join welfare offices as ∆ class.   In that case, ct. said no, b/c 




double class action would be unmanageable.  Language of 




(b)(2) talks only about ∏ classes. Normally, we think CAs 




are OK b/c members choose named reps who adequately 




represent and have claims typical of the members.   Here, 




can't be sure that the class was typically represented, since 




the reps were chosen by the opponents.  (Reason particular 




to this case - different ∏s may have claims ags't different 




∆s.)





iii.
This reasoning can be used to show there could be no 




involuntary classes. 






iv.
However, Dreyfuss says a ∏ certifying a ∆ class is still an 




open Q.



9.
Settlements - Rule 23(e)



a.
Must be approved by ct.




b.
Notice of proposed settlement must be given to all class members.




c.
Can only award reasonable att'ys fees.





i.
Problems






a)
Creates conflict betw. att'y and class b/c zero-sum 





game.






b)
Exacerbated by fact that ct. can't shift fees to 





opponent unless Congress specifically provides.  





(American rule).





ii.
Ways to measure






a)
Lindy Bros. (529) approach - determine lawyer's 





mkt. fee and amend that am't by character of case, 





considering am't of work done by att'y.






b)
Factors approach - figure out what rate should be 





for CA from scratch by looking at experience of 





att'y, difficulty of case, popularity of case (will att'y 





get/lose business), performance of att'y.



10.
Failed Class Actions



a.
Statute of limitations tolls when CA suit is filed.  If after a 



number of years, the class is decertified, a class member will not 



be barred from suing on the grounds that the SOL has expired.  



(American Pipe).  Applies to all purported class members, not just 



named reps. SOL will continue to run again upon decertification.  



This rule promotes efficiency b/c otherwise all members of class 



would have to file suits to protect themselves against possible 



decertification.




b.
Appeals/final judgment rule




No immediate right to appeal the denial of class action 




certification.  You must wait until the whole suit has been 




completed.  (How did Geraghty  get up to appeal?  There was a 



final judgment. - dismissed for mootness.)




c.
Mootness




Geraghty (522) - named rep whose substantive claim is moot 



may still appeal the denial of class certification.





i.
This rule aims to avoid problems of voluntary cessation and 




"capable of repetition yet evading review".  Don't want Ds 




to buy off named rep to make their claim moot.





ii.
Named reps claim on the merits may be moot, so after the 




class is certified, you may need new named reps for trial on 




the merits.  Reasons same as why you don't allow moot 




claims to go forward - need someone w/proper motivation 




to fight vigorously.




d.
If the class is decertified, the individual can bring her own action,  



No preclusion.  



11.
Other devices to be used w/class actions



a.
Certify the parties as a class for the common Qs, then use Rule 



42(b) to sever and try the individual ∏s cases separately for the 



non-common Qs.




b.
Can have subclasses for Qs which are not common to the whole 



class but may be common to many members.  E.g.,  people from all 



over U.S. ruled by diff. state laws - try subclasses of state ∏s.



12.
Alternatives to class actions



a.
Informal agreements among litigants.  Lawyers get together to 



discuss discovery litigation, but actions pursued as individual 



litigation.  Share costs w/o being stuck in CA.  Lawyers may also 



agree to be bound by a test case.




b.
Sampling - to encourage settlements.  In above scenario, a 




spectrum of results would give you a sense of how your case could 



come out.  (used in asbestos cases.)




c.
Bankruptcy.



13.
Policy arguments about CAs



a.
Pros for present ∏s




i.
Spreads the cost of the suit





ii.
Allows suits that could not have been brought b/c 





individual claims are too small and ∏s may not be able to 




afford the costs of litigation.






iii.
More publicity





iv.
Increased leverage in settlement negotiations





v.
Can afford more expensive attorneys, more discovery b/c 




you have more money.





vi.
No more "race to the courthouse", whereby the first ∏s win 




more.





b.
Pros for the absent ∏s




i.
Participate w/out paying.  Caveat - if you settle, then 




attorney's fees come out of the settlement.





ii.
Individual suits impair the rts of the class.




c.
Pros for the defendant




i.
Avoids multiple litigation.





ii.
Generally, less liability.





iii.
(b)(1) actions take into account possible prejudice against 




defendants.





iv.
Helps to structure a recovery.




d.
Pros for the public




i.
Judicial economy.





ii.
Deters bad behavior that would otherwise go unchallenged.






More enforcement of the law.




e.
Reasons why class actions suck




i.
Binds non-parties.





ii.
Suits that could never have been brought are suddenly 




clogging the system (Akely).





iii.
Members may lose autonomy and choice of forum.





iv.
Remedies are often unsatisfactory






a)
May not be able to do individual justice to 






numerous members






b)
Attorney's fees are really high





v.
Efficiency and fairness depend largely on judge's 





administrative ability.





vi.
Relief may be difficult for court to manage b/c sometimes 




remedies should be coming from a different governmental 




body. (E.g.,  Agent Orange - might have been better for 




Congress to set up relief structure rather than cts.).  



vii.
Ct. has a lot of discretion.   Judicial imperialism - cts. 




placed in legis. role.





viii.
Increases number of ∏s, thereby increasing ∆s liability and 




cost is passed on to consumers.





ix.
∆s more vulnerable to larger risk.





x.
Tough to make sure all interested parties end up before ct..

NOTE - find out what Dan said about circ. rule on cross claims.

III.
PLEADINGS (PRELIMINARIES TO THE TRIAL)

A.
PURPOSES


1.
Notifies adversary of claims and defenses.  Notice + pleading.  Notice 


and enough information to get started preparing your case.



2.
Identifies factual and legal issues in the case, before the trial.



a.
Allows the parties to develop legal theories and facts.




b.
Avoids surprises at trial (anti-Perry Mason principle - we want a 



party to win based on underlying facts/issues, not spectacle.)



3.
Narrows the issues involved by admitting certain allegations or settling 


certain claims.  What is agreed on and what is at issue?



4.
Serves as a permanent record to show what issues were decided for res 


judicata purposes.



5.
Helps structure the law suit.  E.g., you can more easily tell who or what 


claims should be joined.



6.
Tests the case's viability and flushes out baseless litigation.  Helps 


evaluate the case and encourage settlement.



7.
Under new Rule 26, you get automatic disclosure of things relevant to 


disputed facts alleged w/particularity in the pleading.


B.
Rule 3 - COMMENCING THE ACTION


1.
Suit begins when complaint is filed in ct.



2.
Erie  problem - some states require in-hand service to begin suits.  Regan 


and Walker  say state law prevails on this issue.


C.
Rule 7(a) - WHAT PLEADINGS ALLOW


Can make the following type of pleadings w/o permission of the ct.



1.
Complaint alleging claim, cross claim, or 3rd party claim.



2.
Answer to a claim, cross claim, or 3rd party claim.  An answer can also 


plead a counterclaim, which must be stated as such. (Rule 7(a)).



3.
Reply - if the answer contains a counterclaim.




(If ∏ goes on w/case after ∆ files answer w/aff'm defense, she is basically 


denying the allegation, so no need to file another answer.  Sometimes, it's 


a tough call as to whether answer contains a counterclaim or an aff'm 


defense.  Danger - if ∏ doesn't do anything and it's a counterclaim, 


everything is deemed admitted.  That's why ∆ must specify it's a 



counterclaim.)




Note:  Ct. may order a reply, at its discretion, if case if complex.




* Discovery accomplishes other goals of the pretrial process.


D.
Rule 7(b) - MOTIONS


1.
Applications for a ct. order must be made w/particularity in stating 


grounds for relief and type of relief sought.



2.
Must be signed as per Rule 11.


E.
Rule 8 - COMPLAINT


1.
All pleadings requesting relief must contain:




a.
a statement of the ct.'s  basis of jurisdiction



b.
a short and plain statement that the pleader is entitled to relief.  



Must state facts and circumstances sufficient to provide other side 



w/notice of the claim.  Test of sufficiency?  Whether the ∆ has 



enough info to be able to respond to the pleading.





i.
Rannard v. Lockheed  (585) to establish the malpractice 




claim, ∏ did not have to specify what the doctor actually 




did wrong.  Dr. has sufficient info (records) to frame an 




answer to this complaint.  Dr. could have moved for more 




definite statement under Rule 12(3).  These motions are not 




usually granted, however, b/c as long as there is notice of 




the claim, you can get more info through discovery.





ii.
Garcia v. Hilton - ∏ alleged slander but did not plead the 




element of publication.  Here, ∏ permitted to amend his 




complaint b/c not beyond a doubt that ∏ could not 




establish a case at trial.  Ct. didn't want to dismiss case on a 




technicality.




c.
Demand for relief pleader seeks . ($, declaratory/injunctive relief.)


F.
Rule 9 - SPECIAL MATTERS


1.
Claims that are not intuitive must be pled w/particularity.



a.
Dispute about legal capacity to sue or be sued - Rule 9(a).




b.
Fraud or mistake claims.




c.
Lack of conditions precedent.




d.
Special damages - Rule 9(g).




e.
Affirmative defenses - Rule 8(c).



2.
Certain disfavored rights of action or actions easy to allege also have 


stricter pleading requirements.



a.
Claims ags't the gov't.





i.
States may raise requirements when suing a municipality.  




Feds can't do this - if its not in Rule 8 or 9, you can't raise 




requirement to make civil rts. (for ex.) litigation harder.  




Buttresses liberal rule. 





ii.
Leatherman case (supp.71) - it's up to Congress to amend 




rules to achieve the result the lower ct. sought (to protect 




municipalities by heightened pleading requirement.)




b.
Fraud claims.




c.
Libel claims.




*  Contradicts liberal pleading rules.



3.
Rationale (Applies to 1 and 2)



a.
Keep unworthy claims out of ct.  These claims are easy to assert, 



so they require more proof.  If you can't make pleading 




requirements, you likely can't pursue the case.  




b.
Avoid hassle to the ∆.




c.
Protect the party where opposing party has exclusive knowledge.




d.
Avoid surprise.





E.g. Stromillo v. Merrill Lynch  (577).  ∆ accused of turning ∏'s 



stocks.  Fraud case, but Rule 9 not applied b/c information 



uniquely w/in the ∆'s hands.  Contrasting example is Albany 



Welfare Rts. Day Care Ctr. (591). ∏ alleged denied assignment of 



children to her daycare ctr. b/c of political disfavor.  Although she 



did not specifically allege that her political activities caused the 



denial, it could have easily been inferred.  Here, ct. applied Rule 9 



strictly and dismissed her case.



4.
Problem w/notice pleadings - clogs ct.'s docket w/lots of cases b/c it is 


fairly easy to get into ct.



5.
Judicial notice - ct. will assume facts of common knowledge as though 


they had been pleaded.




E.g. K signed on Sunday was void b/c not a business day.




E.g. Cooked pork correctly and got disease - all know this doesn't happen.



6.
Tension between liberal pleading rules and ability of ct. to adjudicate 


efficiently.  Garcia and Albany Welfare Rts. Ctr. represent this 



tension.  In Garcia , ct. allowed action to go forth despite the fact that no 


one heard defamation made winning on the merits unlikely.  If he can't 


plead, can he win?  Better to dismiss now, before expending resources.  


Albany had opposite result - P lost on pleadings, didn't get her day in ct.  


Dreyfuss - maybe difference was time element in cases; maybe ct. had 


more time then.  S.Ct. has gone back on forth on specificity.



7.
Erie problem & solution - if in a diversity case, a state interposes a higher 


pleading req. for special matters, you will have to meet it.  Attempt to 


marry fed'l and state rules to prevent fed'l trumping of state interest.


G.
ANSWER



1.
Purpose - narrow the issues in the case.  Facts that are knowable or issues 


answerable drop out of the case, saving only those that are not knowable 


(ex., negligence) for the jury.



2.
Must file an answer w/in 20 days of service of complaint, cross claim, or 


3rd party complaint. (Rule 12(a)).



3.
3 things done in answer



a.
Admit, deny, or say you don't know to each of ∏'s averments.   



Has effect of narrowing issues of the case.




b.
Alert ∏ to affirmative defenses 




c.
Assert counterclaims.



4.
Responses to complaint - an answer must contain a response to every 


averment in the pleading. Rule 8(b) - works w/10(b).




a.
Admissions - must admit what could not reasonably be denied.  4 



reasons why ∆'s don't just deny everything:





i.
admissions have no res judicata effect. (Rule 36(b)).





ii.
you'd be subject to Rule 11 sanctions.





iii.
if you admit everything, opposing party cannot present 




evidence on that issue - would waste time and prejudice 




jury.  Can be a tactical measure - helping ∆ and hurting ∏.






E.g. Fuentes v. Tucker  (607) Wrongful death action where 




drunk driver killed kids.  ∆ admitted guilt (thus drunk 




driving issue dropped out of case).  Only issue was am't of 




damages.  ∏'s were prohibited from introducing evidence 




about the accident b/c blame not at issue.





iv.
Rule 36 allows parties to ask opponent to admit anything 




w/in the scope of the case.  ∆ has 30 days to admit, deny, 




claim privilege, or say that she doesn't have sufficient info 




to admit or deny.  If you do not admit and the other side 




proves you should have, you must pay costs under Rule 37.




b.
Denials - Rule 8(e).  4 types:





i.
General - all ∏'s averments are denied.





ii.
Specific - particular averments are denied.





iii.
Qualified - a portion of a particular averment is denied.





iv.
Denials of knowledge or info are subj. to a good faith 




requirement.  




c.
If matter alleged in an averment is a matter of record uniquely w/in 



∆'s control, an answer that ∆ was w/out knowledge or info 




sufficient to form a belief will operate as an admission and not a 



denial.  ∆ must plead any info uniquely w/in his knowledge.





E.g. Shredder case - ∆ said they didn't have enough info to admit or 



deny any fracture of the shredding machine.  This usually would 



act as a denial.  Here, b/c ∆ had access to the info and ∏ did not, 



and SOL had run, ct. said it operated as an admission.




d.
Rule 8(d)




Any averment to which responsive pleading is required, other than 



those as to the am't of damages, are admitted when you do not 



deny or do not say you don't know.  If no responsive pleading is 



required or permitted, everything will be considered "denied".



4.
Affirmative Defenses - Rule 8(c)



a.
Must be explicitly pled in answer to provide adversary w/notice of 



these unexpected defenses.




b.
Include res judicata, accordant satisfaction, assumption of risk, 



contributory negligence, failure of consideration, SOL, fraud, 



illegality.




c.
If rule is silent about a certain defense, check state rule to 




determine if it must be pled affirmatively.




d.
If party fails to plead these defenses in its answer, they are 



considered waived.  However, ct. may allow party to amend 



answer or to raise defense at trial if it is not prejudicial to opposing 



party.




e.
∏ does not have to respond to affirmative defenses.



5.
Rule 8(e) - allows you to plead in the alternative.



6.
Erie  problem - what if you are in a jurisdiction that says ∏ must plead 


freedom from contributory negligence, rather than ∆ (as an affirmative 


defense)?  Following "red book" has a real substantive effect, though.  


Fed. Rule is about pleading the case, but state rule is about proving it.  So, 


you can reconcile the two. 


H.
RULE 11 - GOAL OF VERACITY


1.
1983 rule



a.
Very generally - required that signer read the document and that to 



the best of his knowledge, information, and belief formed after a 



reasonable inquiry, (stop and think req.) it was well-grounded in 



fact and warranted by existing law or good faith argument for 



extension, modification, or reversal of existing wrong and not to be 



interposed for any improper purpose.  If violated, ct. required to 



impose sanctions - not discretionary.




b.
Problems




i.
Inconsistent w/liberal pleading rules b/c hard to know all of 




the facts at beginning of case.





ii.
Provided disincentive for narrowing of the issues.






E.g. Cooter & Gell v. Hartmarx Corp. (supp.58) ∆'s v. 




quick w/drawal of counterclaim used as evidence that 




counterclaim was baseless and therefore ct. imposed Rule 




11 sanctions.  Provided incentive for att'ys to leave in 




baseless claims rather than w/draw them.





iii.
Resulted in lots of satellite litigation b/c if you won, you 




got all att'ys fees.





iv.
Often used to inhibit civil rts. litigation b/c of the clause 




w/good faith argument - can't argue for new law.





v.
Created weird conflict betw. att'y and client, b/c client may 




be the one who knows all the facts, but the att'y was the one 




who got the sanctions.  Opponent could use Rule 11 to 




drive wedge betw. att'y and client.





vi.
Sanction w/o opportunity to be heard.  Review of Rule 11 




sanctions was on an "abusive discretion" standard; 





however, Ct. of App. generally looks at legal issues in any 




case "de novo".  Resulted in crazy outcomes b/c underlying 




litigation outcome could be rev'd on appeal and winner 




could still be forced to pay Rule 11 sanctions.



2.
New Rule 11 (modified old rule by popular demand)



a.
Unlike new discovery rules, not subj. to "opt out" option.  Used in 



every district.




b.
11(a) requires all documents to be signed by att;y or if the party is 



unrepresented, then by the party.




c.
Presentation to ct. through any document or by advocacy an att'y 



certifies that to the best of her knowledge, info, and belief formed 



after an inquiry reasonable under the circumstances:





(Note:  "under the circumstances" might have led to a different 



result in Cooter , given the short time period for filing.)





i.
it is not being presented for any improper purpose, i.e. to 




harass, unnecessarily delay or increase the cost of litigation 




(11(c)(1)).





ii.
claims, defenses, and other legal contentions are warranted 




by existing law, or by non-frivolous argument for the 




extension, modification, or reversal of existing law or the 




establishment of new law.  (11(b)(2)).  Alleviates impact as 




regards civil rts., impact litigation.  Rule 11(c)(2)(a) says 




that no monetary sanctions shall be allowed for a violation 




of Rule 11(b)(2).





iii.
allegations and factual contentions have evidentiary support 




or you're allowed to flag them if they are reasonably likely 




to have evidentiary support after a reasonable opportunity 




for further investigation or discovery.  Rule 11(b)(3). 




Basically, you can identify facts you think you may prove.  




Thus, 11(b)(3) may allow you to plead enough that you can 




find out through new discovery rules (automatic in 





reference to what is pleaded) what you need to know.





iv.
denials of factual contentions are warranted by evidence or, 




if so specified, are reasonably based on lack of information 




or belief.




d.
Continuing duty - if during course of action you find out info 



inconsistent w/pleadings, motions, etc., you cannot continue to 



advance arguments to support those positions.  Whole time case is 



pending, you are subj. to Rule 11 standard.




e.
Notice and opportunity to be heard - Rule 11(c) provides that 



sanctions will not be imposed w/o this.




f.
Safe harbor provision, Rule 11(c)(1)(a).  Rule 11 motion must be 



served on the party and cannot be filed w/the ct. unless w/in 20 



days after service of the motion the challenged action is not 



appropriately corrected. 





i.
This would solve Cooter & Gell problem - could not 




sanction ∆ based on fact that they quickly w/drew 





counterclaim.





ii.
But, some think it will lead parties to throw all types of 




flimsy claims b/c they know they will have 20 days to 




w/draw w/o fear of sanctions.




g.
Sanctions no longer mandatory but w/in ct.'s discretion.  Rule 



11(c).



h.
New rule focuses on deterrence rather than on compensation 



(which acted as fee shifting).  Authorizes sanctions that aren't 



monetary.  Should provide less incentive to file Rule 11 motions 



and decrease satellite litigation.




i.
When possible, the law firm, not indiv. att'y, will be held 




responsible for violations.  Rule 11(c)(1)(a).



j.
Rule 11 doesn't apply to discovery violations.  Use Rule 26(g).  



Fed.R.App.Pro. 38 applies to frivolous appeals.  May have to pay 



other party's costs.  "Damages for delay" of D.Ct. judgment.





Can also use 28 USC §1927 - if you "multiply" proceedings, ct. 



can shift costs to you, or refuse to hear more - return pleadings, 



motions.  Rarely used.




k.
Rule 11 only applies to motions on paper, not to other fishy 



behavior.  But ct. may use "inherent power" to assess sanctions.  



Ct. has this power even in diversity cases, even if state doesn't 



allow it.  No one knows its limit.  See Chambers v. Nasco. 



(Supp.75).   No sanction rules apply, but ct. imposes sanction of 



att'y fees or related expenses for really egregious bad-faith 



conduct.




l.
Possible Rule 11 sanctions include jail, money, or actions such as 



dismissal or default judgments that have undesirable effect of 



screwing up the case.  






I.
MOTIONS AGAINST PLEADINGS - Rule 12


1.
If you make a motion and it fails, you have 10 days to file answer or reply.



2.
Can assert following defenses in answer or prior to it.




a.
Lack of SMJ.




b.
Lack of IPJ.




c.
Improper venue.




d.
Insufficient service of process.




e.
Failure to state a claim upon which relief can be granted.




f.
Failure to join necessary parties under Rules 19 or 20.



3.
Timing



a.
Rule 12(g)(1) - must assert IPJ, venue, and service of process 



objections before the trial, or objections waived.  If not in motion 



or response to pleadings, can amend under Rule 15.




b.
Rule 12(h)(2) - motions regarding failure to state a claim or failure 



to join parties may be made before or during trial.




c.
Rule 12(h)(3) - SMJ objections may be made at any time.



4.
Rule 12(c) - motion for judgment on the pleading.  Facts do not am't to 


a COA.  Funny faces example.



5.
Rule 12(b)(6) - motion for failure to state a claim can only be granted if 


beyond a doubt that there is no way party can get relief. E.g., Garcia.




a.
If complaint dismissed under 12(b)(6), ∏ usually can get dismissal 



w/o prejudice - so able to refile or get leave to amend.




b.
These motions are not responsive pleadings so opposing party may 



amend as a right if responsive pleadings have not been served.




c.
Similar to summary judgment (Rule 56) except that you cannot 



attach documents.



6.
Rule 12(e) - motion for more definite statement of the pleadings



a.
Granted when pleading is vague so that party cannot reasonably be 



required to respond.




b.
If ct. grants this motion and other side doesn't comply, that 



particular claim is stricken.




c.
Subject to Rule 11.


J.
AMENDED PLEADINGS - Rule 15


Addresses the tension between the liberality of pleadings and specific requirement 

of the answer.



1.
Rule 15(a) - used when party finds info in pleadings was wrong or 


insufficient.  Party can also get voluntary dismissal under Rule 41(b) but 


15(a) is less costly and you don't have to worry about SOL.  Leave to 


amend usually freely given.



2.
Rule 15(a) - 2 types



a.
As of right - may amend freely w/o leave of ct.





i.
if response required, may amend any time before response 




is served (b/c ∆ hasn't done anything yet).





ii.
or if no response required, may amend w/in 20 days of 




original service of the pleadings.  Rule 12 motions not 




responsive, so if made, opposing side can still amend as of 




right w/in 20 days w/in service of pleadings.




b.
By leave of a ct. - after response served or w/in 20 days from date 



of pleading served.  Permission of ct. or opposing party is needed 



to amend.  2 ways to determine if leave to amend should be 



granted:





i.
"baseball rule" - 3 strikes to amend and you're out 





(Friedman,  (616)).  Give parties incentive to do it right the 




first time, don't waste ct.'s resources.  Problem:  the dispute 




still lingers.  Sanction distorts case. (similar to Marcos.)





ii.
balance equities, considerations - 






a)
possibility of raising claim or knowing info earlier 





(in shredder case, party seeking to amend was in 





better position to know info - had control of it.)






b)
excusable oversight






c)
interest in concluding the litigation.  E.g., shredder 





case.






d)
required for justice






e)
prejudice to the parties, including opponent's ability 





to prepare.  E.g., shredder case - fatal to ∏ if C & K 





allowed to amend - would be timebarred from 





pursuing real ∏.






*f)
good test:  Is there a cost?  If not, allow amendment.  





If so, party that is lowest cost avoider should bear it.



3.
Party may respond to amendment w/in remaining time to respond to 


original pleading or ten days after receiving amendment - whichever is 


longer.



4.
Rule 15(c) - "Relation back rule"



a.
For claims or defenses







i.
if amended claim is transactionally related to original 




pleading, it relates back to date of original filing of 




complaint or answer.






E.g., Humphries v. Going - (622) New claim was 





transactionally related to original claim to that date.  ∏ 




couldn't have known about add'l claim when suit filed.  




Reasons for allowing - amendment doesn't destroy repose; 




evidence trail not stale b/c ∆ already had notice to get 




evidence on the related claim; ∆'s fault that ∏ couldn't 




amend earlier - lied.





ii.
compulsory counterclaim considered to be filed on same 




day's complaint, thus ∆ not barred from asserting any 




transactionally related counterclaim.  Prevents ∏ from 




sharp pleading - using SOL and Rule 4(n) 120 day notice 




provision to bar ∆ from asserting counterclaim. 






E.g. Azada v. Carson  (627) ∏ filed claim, ∆ didn't get 




notice until 120 days after filing, allowed by Rule 3.  




SOL ran out.  Ct. allowed ∆ to file transactionally related 




claim b/c ∏ had no repose interest and evidence trail still 




warm.




b.
Check whether related-back claim would have been timely when 



original action was filed!!




c.
For parties, the claim ags't new party relates back if




i.
it derives from same transaction or subj. matter as original 




claim AND





ii.
new party has rec'd such notice w/in time required by law 




AND





iii.
the party knew or should have known action would have 




been brought ags't party but for the mistake.





iv.
Schiavone v. Fortune (625) OVERRULED BY NEW 




RULE.  Complaint named Fortune rather than Time.  Time 




served after SOL had expired but w/in 120 days required by 




Rule 4(n).  Ct. didn't allow relation back, holding that 




service must be made w/in SOL.  






v.
Under new Rule, as long as you have filed suit w/in SOL 




and there's no prejudice to ∆, you can amend by the last day 

check


that ∆ could have been served under Fed. Rule, meaning 




SOL of state + 120 days Rule 4(n) notice period.




d.
Erie problem - if state and fed'l law differ on the 120 days rule, 



there is direct conflict but unclear solution.





i.
Rule 3 says OK if complaint is filed w/in SOL.





ii.
many state rules say only way to satisfy SOL is by in-hand 




service.





iii.
Regan  and Walker  held that state rule prevailed.  Will not 




get benefit of extra 120 days when you have the right party.  




However, if changing parties under Rule 15(c), then you do 




get benefit of extra 120 days (fed'l law prevails) b/c here 




there is a direct conflict.




e.
Erie  problem #2 - some states don't allow relation back.  Problem 



b/c may be able to sue in fed' ct. but not in state ct.



5.
Where claim arises during trial, ct. may allow addition of claim in 


supplemental proceedings.



6.
Rule 15(b) - amendment to conform to evidence



a.
Generally, when claimant finds she has a rt. to relief for something 



different than what she has pled.




b.
At common law, could not prove material fact that was not pled.





E.g. Manning v. Loew  (dirty old man case) (619)




c.
Issues not raised in pleading will be permitted as long as they don't 



prejudice the opponent.  Liberal rule - acknowledges that role of 



pleadings is to get the ball rolling.





i.
if no intentional mispleading or prejudice is proven after 




other side objects, ct. will allow amendment and give time 




to prepare.





ii.
if other side objects only after trial, ct. considers it implied 




consent by other side to admit evidence.  Evidence tried 




sticks.






E.g. Mangum v. Surles  (621) Evidence of fraud not 




correctly pled.  Opponent didn't object.





iii.
Exception - if evidence related to 2 possible issues, but only 




one issue is pled and opponent makes no objection, ct. must 




assume opponent consented to admitting evidence only for 




pled issue.





iv.
If issues come up in trial that cause surprise, they may not 




be conformed b/c of potential prejudice to other party.  ∆ 




may have extra time to respond when the issue is outside 




the scope of the pleadings.





v.
Good idea to conform pleading to evidence so as to set 




record for res judicata effect. 

IV.
DISPOSITION WITHOUT  FULL TRIAL

A.
WAYS ACTIONS TERMINATE BEFORE REACHING JUDGMENT


1.
Compromise and settlement 



2.
Voluntary and involuntary dismissals.  Rule 41(a)(b).



3.
Forfeiture of a claim or defense b/c of litigant's failure to comply w/some 


procedural requirement.  Problem - leave disputes hanging.  Rule 37


4.
Default judgment decreed, typically, for ∆'s failure to appear in response 


to summons or to answer the complaint or appear at trial.   Most common.  


Rule 55.  (Rule 55(c)  says entry of default may be set aside for good 


cause shown; but a judgment upon default can only be set aside upon 


compliance w/more exacting standards of Rule 60(b).)


B.
SUMMARY JUDGMENT - Rule 56


1.
Rule 56(c).  SJ will be granted if the pleadings, depositions, answers to 


interrogatories, and admissions on file, together w/affidavits, show that 


there is no genuine issue as to any material fact, and moving party is 


entitled to a judgment as a matter of law.  SJ can be interlocutory in 


character, rendered on the issue of liability and leaving only damages as 


the genuine issue to be decided.



2.
Differs from Rule 12(e) dismissals, which are based solely on the 



pleadings.  Here, you attach information to the pleadings to show there are 


no issues.



3.
Rule 56(a).  If you are the ∏ in a claim, counterclaim, or cross claim, you 


can move at any time after 20 days after the commencement of the action, 


or after service of a motion for SJ by the adverse party, with or w/o 


supporting affidavits, for partial or total SJ in your favor.




Rule 56(b).  If you are the ∆ in a claim, counterclaim, or cross claim, you 


can move at any time for SJ in your favor.



4.
Rule 56(d).  Judge doesn't have to grant SJ on whole case or for whole 


relief asked.  In this case, ct. will examine everything and determine what 


material facts exist w/o controversy and which are in good faith 



controverted, and mark the latter for trial.



5.
Generally, D.Cts. are allowed to, on their own motion, grant SJ to a non-


moving party.  Some states expressly provide that SJ may be granted to 


opponent as well as proponent of motion.



6.
Denials or grants of partial SJ are not appealable under the final judgment 


rule.



7.
Standard for what is a "genuine issue"



a.
Old rule - the smallest issue is sufficient.  Stricter standard for SJ.





E.g., Arnstein v. Porter  (635).  Composer accuses Cole Porter 



of knocking off his songs - copyright infringement.  Ct. holds that  



no matter how farfetched allegations might be, Arnstein should be 



allowed to prove case to jury.  Dissent - no way Arnstein can win 



and this is a waste of ct.'s time.




b.
String of 1986 S.Ct. cases signal new direction toward more liberal 



SJ  standard.  Now harder to get a case to the jury (docket more 



crowded than in day of Arnstein), esp. in copyright infringement 



and antitrust cases.





i.
Matsushita  (642).  Ct. upheld grant of SJ.  That ∆'s state of 




mind (conspiratorial motive in antitrust case) was involved 




not a bar to SJ when opponent failed to come forward 




w/specific facts showing there was a genuine issue for trial.





ii.
 Anderson   (642). Ct. held that test for SJ should mirror the 




directed verdict standard at trial and vary acc'g to standard 




of proof applicable to issue involved.  Thus ∏ had burden 




of showing not only at trial but on SJ that ∆ acted w/actual 




malice which had to be proved by clear and convincing 




evidence - no basis for such a finding. 





iii.
 Celotex   (643).  Ct. reinstated SJ rev'd on appeal.  Despite 




lack of support for motion in affidavits or any proof to 




show decedent hadn't come into contact w/any of movant's 




product, Ct. held Celotex entitled to judgment as matter of 




law b/c ∏ failed to make sufficient showing on essential 




element of her case w/respect to which she had BOP.

8.
Your own averment or testimony is not enough to place a fact at issue.  


E.g., Dyer v. MacDougall (641) - only evidence on ∏'s side was his word.  


Not enough to prove slander w/o witnesses.  (even though technically 


issue is triable - jury could believe ∏)




9.
Burden of production for SJ



a.
Starts w/∏ - must produce enough evidence to get to trial (i.e.. 



Arnstein's story re: access and attaching of music.)




b.
Shifts to ∆:  Must show subst. issue that must be tried or he'll suffer 



SJ.



10.
Note - Res ipsa loquitur allows the party bearing BOP to sustain a 


summary judgment.  (DiSabaro v. Soffes (1959))


C.
VOLUNTARY AND INVOLUNTARY DISMISSALS - Rule 41.


1.
Voluntary dismissals - Rule 41(a).




a.
∏ may wish to terminate a pending action and begin again in a 



different ct. or at a better time.  Can be accomplished by





i.
filing a notice of dismissal at any time before service by the 




adverse party of an answer or of a motion for SJ.

 



ii.
or by stipulation of the parties for a motion for order of 




discontinuance or dismissal. 




b.
Unless otherwise stated, the dismissal is w/o prejudice.  Generally, 



the later the stage of the proceeding, the smaller the chance of 



getting such a dismissal w/out prejudice to a new action on the 



same claim, b/c by then, the ∆ has done a lot of work and should 



have his rt. to repose protected by judge.  How much is too much 



work?





See Littman v. Bache (650).  Majority argues for formalistic 



approach - strict adherence to rule. Issues not joined, so ∏ can 



dismiss w/o prejudice.  Dissent argues for functional approach - 



look at purpose behind the rule.  Even if ∆ hasn't filed responsive 



pleading, he may still have done a lot of work for motion to 



transfer for FNC (finding witnesses, real parties, evidence.)


c.
Also, dismissal operates as an adjudication on the merits when 



filed by a ∏ who has once dismissed in any fed'l or state ct. an 



action based on or including the same claim. 



2.
Involuntary dismissals - Rule 41(b)



a.
For failure to prosecute or failure to comply w/rules, ∆ can move 



for dismissal of action.  Other than dismissals for lack of SMJ, 



improper venue, or failure to join a party, these will act as 




adjudications on the merits (unless the ct. specifies otherwise)




b.
E.g., Republic of Phillipines v. Marcos (654).  Under Rule 37, case 



dismissed as to ∏ Khashoggi b/c of his failure to come to NY for 



discovery.  However, app. ct. gives leave to reopen should he 



cooperate.




c.
Problem - these sanctions tend to distort the case, though good 



deterrent effect.  Dispute still lingers among parties.

V.
WAYS TO ATTACK JUDGMENT AFTER THE FACT 


(not that imp't for exam)


A.
FINAL JUDGMENT RULE


1.
Generally, only those cases that are completely finished - w/a final 


judgment - can go up on appeal in fed'l ct.


2.
Rationale



a.
Maybe issues will go away




b.
Hard to see how D.Ct. ruling will play out




c.
Need a concrete record for review



3.
Costs



a.
D.Ct. can decide a case dead wrong, thus screwing up everything 



after.




b.
Waste of time and resources when Ct. of App. has to remand for 



retrial.



4.
Some jurisdictions (NOT the fed'l system) allow an "interlocutory 


appeal".  Idea is that you waste a little of the appellate ct.'s time, but save 


the lower ct.'s time.  Some find it more inefficient, though. 



5.
Applied to CA certification issue. 




a.
Old rule:  Death knell doctrine.  Exception to final judgment rule - 



meant denial of certification was treated as a final judgment. 




b.
Death knell doctrine is now dead, b/c S.Ct. hates CAs.  Now,  



a judgment against certification is not considered a final one, b/c 



the named rep still has the case and can fight it as an individual.



6.
Discovery issues tough to get on appeal b/c of final judgment rule.  Ways 


around?  Sue the judge for writ of mandamus (WWVW).  However, 


standard is one of gross abuse of discretion, so you may not win.  B/c 


discretionary, ct. can hold off making a decision.  Lastly, if you lose, you 


have to go back to judge who probably won't be very nice to you.



7.
§1292(b) - statutory way to get around rule.  If D.Ct. thinks what it 


decided involves controlling dominant issue of law, difference of opinion, 


and will materially advance conclusion of litigation, D.Ct. can certify Q to 


Ct. of App., which has discretion to take it.


B.
WAYS  TO ATTACK JUDGMENT AFTER THE FACT


1.
Collateral attack - go after the judgment



2.
Appeal - after final judgment



3.
Post trial motions - Rule 59



a.
Why granted?





i.
Judge feels she made a mistake





ii.
External events may have prejudiced or compromised 




integrity of verdict (i.e. earthquake, deformed baby snuck 




into courtroom, fights among jury)





iii.
Weight of the evidence is clearly against the jury's verdict.  




Jury shouldn't be allowed to ignore substantive law.




b.
Party moving for new trial gets a "do over".  At 2nd trial, if same 



verdict returned, judge may not order a new trial.



4.
Judgment as a matter of law (JML) - Rule 50



a.
Directed verdicts




i.
Motion to direct a jury to return a verdict for you, made 




after close of evidence, before case goes to jury.  





ii.
Judge considers evidence on basis most favorable to the 




non-moving party to see if there's any material issue or 




solid evidence.  If not, you take the case away from the 




jury.  Usually, party that presents evidence first has BOP.





iii.
Not likely to be granted, even if judge thinks there's no 




material issue.  Danger that he will be rev'd on appeal.  




Can't call back jury for do over - have to waste resources 




doing new trial.  Instead, judge will take it under 





advisement.




b.
Judgment notwithstanding the verdict (JNOV)




i.
After jury returns, judge disregards the verdict.





ii.
Standard - after considering all the evidence in the light 




most favorable to the non-moving party, the judge thinks 




no reasonable minds could differ and no reasonable jury 




could have returned that verdict.  





iii.
If granted, and on appeal rev'd, app. ct. always has a verdict 




it can reinstate.  No need for new trial.





iv.
Before you can move for JNOV, you must make JNL 




motion before it goes to jury. 





v.
No violation of 7th Amendment trial by jury right here. 




With both motions, you're saying there is no material issue, 




so case never should have gone to jury.  Jury only to decide 




those issues that reasonable minds could differ on.  If you 




can find truth, no violation of 7th Am. by taking jury away.

VI.
DISCOVERY - Rules 26-37


New Rules - no real idea as to how they will work in practice.


Note:
Individual districts can "opt out" of new discovery rules .  35% did and are using 
old rules or experimental ones, which they got permission to do in recent years.  Most of 
these districts are in the big commercial centers.


A.
NATURE OF DISCOVERY


1.
Old Rules - Discovery is almost unlimited and works extrajudicially.  


Under Rule 26(b)(1) - anything likely to lead to relevant information is 


discoverable.




a.
Dodson v. Shrader  (660) - ∏ in auto accident case seeks to 



discover surveillance film that other party may have taken of him 



to show he's not as hurt as he claims.  Under Rule 26, he can get it.  



However, could prejudice ∆ - ∏ could change his story to jibe 



w/film.  Or maybe film shows that ∏ is injured - ∏ gets free ride 



from film ∆ produced and paid for.  But ∏ may have good reasons 



for wanting to see.  Solution?  ∆'s lawyers could ask ∏ Qs at 



deposition that would freeze his story, then turn over film.  So 



if ∏ changes story in ct., ∆ can impeach w/deposition testimony. 




b.
Leumi  case (671) - Leumi's case depends on ∆ ins. co.'s answers to 



interrogatories.  Interrogatories req. great time and effort and under 



Rule 26, ∏ can make any req. it wants and ∆ has to comply as long 



as its likely to lead to relevant info.  Leumi may be trying to 



harass, raise costs of litig. to encourage settlement, get a legal 



opinion.  B/c other side bears costs of discovery, no incentive to 



stop discovering.  Hard to impose on parties an ethical duty to stop 



imposing costs.  



2.
New Rules superimposed on old.  Still liberal, but three new features:


a.
Disclosure - you must provide info automatically, not upon 



request.  Rule 26 lists what must be disclosed.




b.
Limits use of discovery devices, partly made possible by automatic 



disclosure.  Allows 25 interrogatories and 10 depositions.




c.
Coerced cooperation - parties must meet w/each other at beginning 



and agree on a discovery plan.  No more extrajudicial 




management.  Rule 16 provides for a mandatory scheduling 



conference.



3.
In Dodson, now film would automatically be turned over.  Same w/Leumi 


- documents turned over.  No more fishing.



4.
Look for distinctions in Rules between




a.
People and parties (sanction rules)




b.
Corps. and non-corps.




c.
Limits imposed by Rules and those imposed by cts.




d.
Automatic rules and those that work upon motion.


B.
STAGES OF DISCOVERY


1.
Rule 26(a) - Automatic disclosure requirements.




a.
26(a)(1) - w/in 10 days of conference, you must start discovering.




b.
What must be turned over 





i.
Witnesses (names/addresses) and documents "relevant to 




disputed facts alleged w/particularity in the pleadings." 



ii.
Narrower standard than old rule, which said anything 




"reasonably calculated to lead to relevant info" is 





discoverable.




c.
Why narrow the standard when parties are unlikely to know facts 



at the beginning of the case?





i.
Get people to narrow pleadings - plead w/specificity. (But 




if Congress wanted this, it should've changed pleading 




rules.)





ii.
Not force parties to give away their cases or enormous 




am'ts of info.





iii.
Decrease nuisance value of suit.





iv.
Problem - Rule 11's safe harbor provision allows you to 




allege things w/particularity and w/draw if not proven.  So, 




maybe ∏s could file a lot of things w/particularity to gain 




more from disclosure.




d.
Also in first stage:





i.
Computation of damages





ii.
Ins. agreements.   Though ins. agreements are not 





admissible at trial in all juris., they are automatically 




disclosed b/c they may lead to a more just settlement on ∏'s 




side.  Info needed to evaluate and decide how to pursue 




case.



2.
Rule 26(a)(2) - Disclosure of expert testimony



a.
Conflicting interests - you need to find out if witness is effective in 



order to mount a good defense, but if expert was damaging to your 



side, you won't want to reveal his name to your adversary. 




especially b/c of free rider problem.  Problem for both sides.




b.
Old and new rule tries to hone in on what is needed, mediating 



betw. free rider problem and giving ∆ enough info to defend ags't 



testimony.




c.
For witness experts, you must supply other party with report 



containing:





i.
Report of expert's opinion and basis for it.





ii.
Date





iii.
Exhibits





iv.
Qualifications





v.
Other cases in which he has testified.





vi.
Payment




d.
After rec'g info, adversary can interview expert, but he pays costs 



of expert's time.  Compromise.  (Rule 26(b)(4)(A)).




e.
For retained experts, (nerds who are good number crunchers but 



lousy witnesses, so you don't put them on the stand), under Rule 



26(b)(4)(B), you don't have to tell the other side who your retained 



witnesses are.  Would be big free rider.  Exception:  when there 



are ltd. experts in a field, and your adversary has most of them.  



However, you must pay for expert's time as well as your fair share 



of adversary's fee.



3.
Rule 26(a)(3) - Pretrial Disclosures



Have to disclose what you're using at trial.  Each of these must be broken 


down into those that will definitely be used and those which may be used, 


depending upon how things go.




a.
List of witnesses




b.
List of documents




c.
List of other evidence




d.
List of depositions


C.
DUTY TO SUPPLEMENT - Rule 26(e)


1.
Old rules - only had to do this when in retrospect, you realized you gave 


misleading information to adversary.  Hard to apply - you had to keep 


deposing people to keep info up to date.



2.
New rules - you must turn over any info that would have made your earlier 


response incomplete, or any new info that comes to light.  If you know 


other party has info, then no duty, but otherwise, you must disclose.  


Continuing duty to disclose.


D.
PRIVILEGED MATERIAL - Rule 26(b)(5)


1.
26(b)(1) doesn't require you to turn over privileged material.



2.
Under old rule, you couldn't ignore an interrogatory asking for privileged 


info or request for discovery.  Had to "show up" and "clam up" - asserting 


privilege.



3.
NEW RULE:  Now, you have to disclose the privileged witnesses and 


flag them as such, giving other side and ct. enough info to ascertain 


whether a privilege indeed exists.



4.
Kinds of privileged information



a.
Attorney-client. 





i.
Absolute privilege, advancing policies of encouraging 




communication between att'y and client and getting people 




to obey law by giving them space to talk to lawyers and 




conform behavior.





ii.
Privilege "owned" by client, meaning if she wants to turn 




over info, she can.





iii.
E.g., Upjohn v. U.S. (689).  Upjohn declines to give IRS all 




info from its internal investigation of bribes to foreign cos., 




citing privilege.  Ct. found privilege - rej's gov't distinction 




betw. privilege involving corp. (where hard to know who 




exactly client is) and individual.  Look at what function 




att'y is performing for corp., not at labels. 




b.
Doctor-patient




i.
Advances patient's dignitary interest and encourages full 




disclosure to Dr. to promote best treatment.   Not absolute - 




to extent that Dr. has info of interest to 3rd party, he may be 




forced to reveal it.  Duty to protect 3rd parties. (Tarasoff)





ii.
Privilege also "owned" by client, but there is also an 




interest in preventing harm to others if Dr. is hurting 




people.  Middle ground.





iii.
Payne v. Howard (679) - Dr. only has to turn over patient 




names and phone #s, not patient records, thus preserving 




interests of ∏ and other patients.




c.
Priest-penitent



d.
Tax returns




i.
Social policy behind confidentiality - taxes a system of 




voluntary compliance and we want to encourage 





compliance.





ii.
Qualified privilege.  Must show that needs outweigh social 




policy.  Payne ∏ unable to show need and denied access.





iii.
Tax code provides for waivers of privilege, i.e. in deadbeat 




dad cases - moms can get returns.




e.
Tenure hearings.  Gray v. Bd. of Higher Education (684).  



Problem for one trying to prove discrimination - high standard of 



proof.  Must know reasons for denial of tenure, but hearings 



closed.  Ct. says disclose reasons, w/o disclosing transcript of 



hearing.  In U.Penn case, OK to disclose peer review materials b/c 



∏ has high burden to meet.




f.
Work product privilege




i.
Rule 26(b)(3) - person seeking discovery must show 




substantial need for information and that it can't get info by 




other means (too much hardship.)





ii.
Privilege centered around att'y.  Protest information gained 




in anticipation of litigation. 





iii.
Hickman v. Taylor (692) - Fortenbaugh, att'y for tugboat 




co., interviews survivors in anticipation of lawsuit.  ∏ 




wants copies of F's notes of any interviews conducted.  




(Only time S.Ct. ignored a proc. irregularity - F. not a 




party, so should have been subpoenaed, not rec'd 





interrogatory).  Ct. says this is work product and privileged.  



iv.
Rationale





a)
Jackson - discovery not a tool to enable lawyer to 





get by on his adversary's wits.






b)
If you want contemporaneous interviews, do them 





yourself.






c)
Chilling problem - don't want facts to be used. 





ags't you as att'y - maybe your notes were wrong.






d)
Notes reveal not only info but strategy.






e)
Don't want to turn att'y into player in case.  


E.
SANCTIONS - Rule 26(g)


1.
Similar to Rule 11


2.
Rule 37(a)(2)(A) - gives the other side the power to compel disclosure



3.
Rule 37(c)(1) - NEW PROVISION.  You can't use at trial any info not 


disclosed, or disclosed misleadingly.  This is hoped to be the primary tool 


for enforcement of disclosure.  Prevent unjust surprises.


F.
PROBLEMS WITH NEW RULES


1.
Goes ags't bar culture (Scalia).  Discovery places lawyers in conflict betw. 


working on behalf of the client and helping the other party. 



2.
Tips opponent off to theory of the case.



3.
Freezes story.



4.
Overdisclosure



5.
Inconsistency w/notice, pleading.



6.
You get names of witnesses, but they don't have to tell you anything, 


unless you depose them.


G.
DEPOSITION 



1.
Rule 27 allows use of depositions to preserve testimony.



2.
Oral Depositions (Rules 30, 32, 45) 




a.
All parties must receive notice and have opp'ty to be heard. 




b.
B/c other party's side there, deponent subject to cross-examination 



and redirect.  Can ask for documents as well.




c.
Form





i.
Old rule - transcribed by ct. reporter.





ii.
New rule (32(b)(2)) allows you to record a deposition any 




way you want (VCR, audio, transcribe), but you have to 




notify the other party.  Under 32(b)(3), the other side can 




request a ct. reporter.  If the tape is used at trial, it must be 




transcribed.  (Compromise betw. lawyers and disgruntled 




court reporters.)




d.
Depositions must be done under oath by an officer authorized to do 



so.  Rule 28 requires an officer to stay through entire proceeding.




e.
This is most popular discovery rule.  Advantages:





i.
Can be used for evidence or impeachment of witnesses






a)
Parties - freezes story so you can later impeach 





testimony if necessary.  Also used for evidence.






b)
Non-parties - can always use deposition for 





impeachment.  But to use as evidence,  witness must 





be otherwise unavailable.





ii.
B/c other party's att'y present, and b/c of cross and redirect, 




you get a sense of how good a witness she'll be.





iii.
May help you get more evidence.  Hearsay not admissible, 




but could help you get more evidence.




f.
Rule 32(d) states opponent must note obj. at deposition (e.g., to 



hearsay).  Other side must have opp'ty to correct mistake before 



they spend time going down a certain line of questioning that will 



later be inadmissible at trial.  Can't use deposition to suck other 



side into error - obj. really for their benefit.




g.
Who can be deposed?





i.
Parties - subj. to immediate sanction if they fail to 





participate in discovery (Marcos case).  Different sanctions 




are available, but dismissal, default judgments tend to 




distort case.





ii.
Nonparties - no duty, no sanctions.  Rule 45 however 




provides right to subpoena witnesses, and all in U.S. are 




under duty to respond to subpoena.





iii.
Current rule - att'ys can issue subpoenas.  If not obeyed, 




att'y can ask ct. to issue, and subpoenaed party can go to ct. 




to explain himself.  (Old rule - only ct. could subpoena.)




h.
Deposition of corps. and business entities 





Rule 30(b)(6) allows you to put in deposition notice of what info 



you're seeking, so corp. can field right person w/appropriate info.  



Solves problem of talking to lots of people who don't know.  


i.
Number of depositions allowed




i.
Old rule - unlimited





ii.
New rule - limited to 10 (30(a)(2)(A))




iii.
Sanction for taking too many?  Can't use any over the total 




in ct.





iv.
Exceptions





a)
Both sides can contract out of this provision by 





agreeing to more depositions. 






b)
30(a)(2) allows party to go to ct. to ask leave to take 





more depositions.






c)
Advisory committee thinks cts. will eventually get a 





sense of what the rt. # of depositions is for a 





particular kind of case and take appropriate action at 





discovery planning conference.  Substance specific 





approach rather than transsubstantive (applying to 





all cases.)




j.
Length of depositions




Generally, ct. can limit in individual cases, 26(b)(2), (d)(2).  



Rulemakers hope to develop common law on appropriate length 



for certain cases, another departure from transsubstantivity.



3.
Written deposition - Rule 31



Qs served on deponent, who answers orally (responses taped, transcribed).  


Not great - can't do follow up Qs, nor can you assess the adequacy of 


witnesses.  However, it does freeze a story and is cheaper.  Counts toward 


limit of 10.



4.
Limit - deponent can only tell you what is in his head.  To get info in files 


and other info, use interrogatories.


H.
INTERROGATORIES


1.
Q & answers written under oath.  Answers must be based upon what 


information is available to you.  Can only be used against parties, not non-


parties.  Helpful in cases where statistics are a key ingredient.



2.
Problems



a.
Cheap to ask, but not to answer.  Each side pays own costs.




b.
Not candid.  Answers filtered thru an attorney, so party doesn't 



actually answer.  Since answers are artful, you have to carefully 



frame Qs to prevent wasteful back and forth.





Automatic disclosure may help eliminate this problem by telling  



you basic info that has to be turned over.  However, you could 



probably still split hairs over what was "alleged w/particularity."



3.
Limited number - 25 Qs



a.
New Rule w/limit may prevent use of interrogatories for 




harassment.  You'll use them wisely rather than to impose costs.




b.
Sometimes, 25 Qs may be too low, especially in public interest 



litigation.  Ct. can agree to increase number, but unclear what kind 



of showing you'd have to make.



4.
Failing to answer an interrogatory



a.
Rule 37(d) - sanctions for failing to answer .  Should be effective 



b/c parties are involved.




b.
If you object to a Q, you have to say so and why - can't just object.  



Issue can go before a judge, who can grant a protective order 



barring party from answering.



5.
Use at trial - Rule 33(c) 




Since parties involved, you can use as evidence at trial.



6.
Rule 33(d) - business records



a.
If equally expensive for both sides to answer this Q, the party 



only has to fork over records and let other party do an analysis.  


b.
Helps ameliorate risk of free ride problem - asking ∆ to make case 



for you.




c.
Problem - you can swamp other side w/info.  You're supposed to  



hand over documents w/specificity.  But no sanctions for handing 



over too much.



7.
Legal opinion issue in Leumi  case. 




Almost a dead issue now, b/c automatic disclosure may well require you 


to turn over your opinion of the case.  Qs that freeze facts OK.  But 


freezing opinions, which are supposed to be fluid, is not.  Consider the 


following in asking Qs




--
point at which they would make sense




--
Qs at core of case




--
economy to be achieve




--
nature of case


I.
DOCUMENTS, THINGS, INSPECTION OF PROPERTY - Rule 34


1.
Only applies to parties.  Rule 34 allows you to discover documents, 


things, or to inspect property.  Only requires discovery of documents in 


the person's control. 



2.
Problem when documents in country w/secrecy laws.  Rule:  party 


seeking document can try to show that party resisting failed to act in good 


faith. See SEC v. Banca Bella Suizzera Italiana (739).  Bank says Swiss 


law won't allow it to turn over documents.   Can't hide behind Swiss law to 


avoid disclosure when it appears you've acted in bad faith.



3.
Rule 45 allows you to subpoena non-party witnesses for information.


J.
REQUESTS TO ADMIT - Rule 36


1.
Applies only to parties.  Party can request other side to admit certain 


things in order to narrow issues.



2.
Admissions have no res judicata effect (like pleadings) b/c there is no 


actual adjudication of the issue.



3.
You can w/draw your admission as long as you don't prejudice the other 


side.



4.
Problem - sometimes, parties try to use these as interrogatories.


K.
REQUESTS FOR PHYSICAL OR MENTAL EXAMS - Rule 35


1.
Rule 35 allows a party to make a party or anyone in control of party (child 


in paternity suit) submit to a physical or psychological exam.



2.
Requirements



a.
Order must be made upon showing of good cause and upon notice.   



Means "stop and think."




b.
Physical/mental well-being must be "in issue".





Note:  To put it in issue, you could argue something in pleading 



and force ∆ to answer; req. admission under Rule 36; depose.




c.
Court order.  This rule NEVER operates extrajudicially.



3.
More constraints upon this rule than any other b/c of intrusiveness.  If you 


fail to comply, you cannot be jailed for contempt.



4.
Sibbach  - fed. rules always trump state rule that may not require a medical 


exam.



5.
35(b)(2) - party being examined has no right to the result of the exam b/c 


adversary paying for it.  Only way to get copy is to waive your own 


physician/client privilege w/respect to any exams you've had on that 


condition.  (good way to get privilege waived.)



6.
Schlagenhauf v. Holder (719) - Accident case.  Order of examination rev'd 


and remanded for determination on discriminating principle - greater 


showing of need and "good cause" must be made.  Not enough for one 


side to try to create issue.


