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INTRODUCTION

How Do Courts Constitute Themselves In Order To Maintain Authority?
Law v. Equity

Law

· Historically, Judge created writs (“what would happen if . . .”) and then a jury was called by a sheriff to find the facts.  A writ defined a crime, you might say.
· Only cases here have a right to trial by jury, these can award monetary damages.

· After Magna Carta, 2d Statute of Westminster disallowed creating new writs

· Our 7th Amendment preserves the right to a jury trial.

Equity

· Based on concept of ecclesiastical courts

· Chancellor (no jury) decided all the facts and then issued a decree (an injunction), which granted specific justice.  

· Can also put people in jail (direct justice).

· If you can be awarded monetary damages, then you can’t ask for an injunction.

· If you have also done wrong, you can’t get relief for a wrong done to you here (“unclean hands” is an important defense in equity)
The federal system only has one court now, but it does both.  Delaware still keeps them separate: corporations go to chancery court, a court of equity (they don’t do much else than corporate cases).  You still see that cases “at law” get a jury trial; only if legal relief will be inadequate do you get equitable relief (i.e. injunction).  
Many disputes do not end up in court.  Parties often settle.  Many lawyers spend a lot of time trying to avoid legal dispute in the first place.  Draft contract so as to avoid problems, tell clients that it’s not worth it, or partway through the process sometimes reassess the case.  During discovery, more knowledge about both sides; assessment of the value of the case changes for both sides.  Often this converges.  Because in the American system all pay their own litigation expenses, this affects the way they are thinking about it also.  E.g. ¶ says, well, I thought I could get this much, but I’m spending $ on litigation; ∆ says I may have to pay $, but I’m already spending $ on litigation; the assessment of both sides converges.  

Also begin to converge not only on issues of fact but issues of law as well.  As court begins to determine things (e.g. refusal to dismiss a claim) this too changes how parties see it.  Only cases where two sides are still very far apart after all this actually end up in court.  Repeated attempts to settle, to come to an assessment within the range of the other party.  

Questions For Court to Hear Case:

For a court to hear a case there must be (I) justiciability, (II) subject matter jurisdiction, (III) personal jurisdiction, (IV) sufficient notice, (V) correct forum, and (VI) proper venue.  Court must then determine (VII) choice of law and effect of judgment (res judicata) (VIII).  Also watch out for Rule 11 (IX).  
I. JUSTICIABILITY: is this a fit subject for decision in court?  You must have ALL elements!  Usually treated like SMJ, can be raised at any time.
A. Policy Reasons for Doctrines

1. Public policy.  E.g. wagers are a way to create a dispute out of nothing.  Courts don’t want to encourage.

2. Floodgates: courts don’t want to be overwhelmed.  Save resources by dismissing…
3. Political question:  the wager is about a matter of public debate, court doesn’t want to interfere
4. Finality: Courts don't want to hear a case that has already been given a full fair hearing, let people go on with their lives

5. Res judicata: Each person has right to one full, fair hearing of their grievance.  After the case is decided it cannot be brought again.  Exception - A decision in quasi in rem is not subject to res judicata.

6. Adversary system: Are the best parties in court? - important decision given stare decisis.

a. Don't want rule on books as precedent if wrong parties are litigating. 
7. Redressability: can the Court’s decision make a difference?  This has to do with maintaining the esteem of the Court, because courts don’t want to decide and then have nothing happen – would shake people’s confidence in the system

B. If not justiciable, ways to get rid of cases:

8. Motion for summary judgment (Rule 56): this is an actual decision.  Facts are agreed upon but facts not sufficient to trigger the law.  
9. Motion to dismiss (Rule 12): certain cases must be aborted (i.e. lack of jurisdiction, improper venue, etc.).  Courts treat the un-justiciable as dismissible.  Example:  a motion to dismiss for failure to state a claim on which relief can be granted (12(b)(6)).  Flip side of summary judgment.  No legal basis for resolving the dispute.  Used to be called a demurrer. 

a. 12(b)(6) challenges the merits of the complaint (as opposed to other Rule 12 objections – personal jurisdiction, venue, form of process, or service of process – which are procedural).

b. Under Rules 12 (g) and 12(h): any Rule 12 procedural objection must be made in the (’s first response to the complaint.  If ( does not do so, he waives the defense for all time.  However 12(b)(6) can be made later.  

C. General justiciability:  Cudahy Jaycees v. Quirk
π sues ( for enforcement of a bet.  ( said he’d pay $1000 to anyone who could prove fluoridation cannot cause “dermatologic, gastrointestinal and neurological disorders.”  Wager 
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 a case.  Also, political question (referendum).
D. Standing: Ex-Cello-O Corp. v. City of Chicago (2 part test)
Chicago bans paper milk containers by ordinance.  π manufactures machines that make these containers while another π makes the containers.  Both wanted a declaratory judgment that the ordinance didn’t prohibit using paper milk containers, or if it did that it was invalid (unconstitutional).  

10. Neither party had standing because they weren’t directly injured.  
a. The court has no jurisdiction over incidental or indirect damage.  Floodgates argument: something affecting the economy could affect a lot of people downstream but they can’t all bring suit.  Need conceptual stopping ground.
11. Courts doesn’t like to settle cases on constitutional grounds
12. It will raise Q of legitimacy of the higher court to invalidate local statutes. 
Standing is a judge-made rule, rooted in the Article III restriction that courts may adjudicate only “cases or controversies”.  Case-by-case basis.  Courts want the best people to litigate (those most affected, injured directly).  The courts require this also because they don’t want to open the floodgates to general questions by those uninvolved.  To have standing a party must pass a two-part test:

a. that the challenged conduct has caused injury to the party, and

b. that the interest sought to be protected is within zone of interests to be protected or regulated by statutory or constitutional guarantee in question (this is the zone of interest standard).  In cases in which the Constitution specifically requires protection of a minority the court can protect the minority (i.e. from Congress), if you are one of the minority to be protected, you have standing.  Congress can also create special interests or expand on those from the Constitution.  This test is usually satisfied when there is no special reason to deny standing.

13. When the Court is deciding how to use its resources, very conservative.  Can’t increase number of judges, so if they increase number of cases it’s more work for same folks in same time.  Congress more generous, can create standing (i.e. environmental litigation).

E. Political Questions: Orlando v. Laird (1971)
Political question meaning, court won’t decide something within the powers of the other branches of gov’t.  π was drafted (Vietnam), sued for an injunction to stop his deployment saying the sec. of defense, sec. of army had exceeded their Constitutional authority by ordering participation in a war not properly authorized by Congress.  

Is there a judicially manageable standard that the court can apply to determine whether war is legal?  Congress tried w/War Powers Act later.  But this Court felt that Congress did participate by funding the war and extending the draft. 

14. Hypothetical Question & Timing/Staleness:  DeFunis v. Odegaard (1974)
15. π applied to law school and didn’t get in, he brought suit saying affirmative action violated “equal protection” of the 14th Amendment.
The trial court issued an injunction to admit π but this was reversed by the WA Sup Ct.  This ruling was stayed by a circuit justice and the U.S. Sup. Ct. agreed to hear the case.  

16. Because π was in his last term of his third year the case was moot.  

17. Is plaintiff a “principled litigant”?  We want concrete & particularized dispute.
18. Arguably the π could have gotten sick or run out of money and had to leave school; then have had to apply for the ability to register.  This makes the case not necessarily moot, sez dissent.  

19. Court dismisses.  No precedent.  Want to give aff action a chance.

20. US Courts don’t generally give advisory opinions, unlike EU.
F. Exceptions to mootness:

21. Capable of repetition but evading review: Roe v. Wade; by the time the case works its way through courts the child may already be born, but same dispute could arise again

22. Voluntary cessation: ( stops the offensive behavior when sued, but could start it again when the suit is thrown out, thus the court will hear the case.

G. Timing/Ripeness:  Aetna Life Insurance Co. v. Haworth
23. Aetna sought a declaration of rights (to declare Haworth’s policy null and void) because they feared Haworth would die and they could never show that he wasn’t actually disabled (destruction of evidence, wife collects).

24. Argument:  this wasn’t yet ripe.  If ( makes no claims π can’t sue for fraud until he dies.  π wants to resolve now because the money they would pay  out could be used in other policies, etc.  

25. The declaratory judgment act allows new remedy:  acceleration.  Cases in which a judgment would be offered too late to have an effect.  It only changes timing, other elements aren’t affected (jury, res judicata, etc.)

26. Decl. judgment flips defendant and plaintiff.
II. SUBJECT MATTER JURISDICTION: Does the court have power to hear this case?  You only need ONE (1331 or another “exclusive”, 1332, 1334, 1367, 1369)

While state courts have plenary (general) jurisdiction, federal courts have only limited jurisdiction (granted jurisdiction by Constitution or Congress).  Some matters = exclusive federal jurisdiction.  Of course, state courts often split up jurisdiction (i.e., water court, family court, etc.)
A. General considerations: 

27. This does not relate to the rights of the parties (as in personam does), it involves separation of powers between the branches of the federal government and between the federal and state governments.  
28. Parties can’t consent to subject matter jurisdiction.

29. Challenge this under 12(b)(1) objection. 

30. Finding subject matter jurisdiction requires:
a. Did Congress authorize?
b. Does Constitution, under Art III, authorize?

B. Aetna overlaps justiciability/SMJ:  is it a case/controversy, therefore does court have subject matter jurisdiction?
C. Diversity Jurisdiction:  Statute:  28 USC 1332.  Article III §2.

31. citizens of different states
citizens of states and citizens or subjects of a foreign state
citizens of different states and citizens/subjects of a foreign state
foreign state and citizens of a state

32. Maximum diversity -- Strawbridge v. Curtis: (Marshall) (1806) a case isn’t within the statutory grant (1332, not Article III) of diversity jurisdiction unless all πs in the suit are from different state than all (s at the time suit is brought.  (Because Strawbridge interpreted 1332, not Art III, later legislative extension of diversity OK)
33. Amount in controversy:  Second part of test.  Narrows Art III.  Has changed over years.  Now at $75K.  Attorney’s fees may be included in calculating this only when provided for by contract or state statute.  Helps to limit # of cases.  For odd sidenote, see Horton v Liberty Mutual
34. Minimum diversity for remedy-- State Farm vs. Tashire -- 1335 (interpleader) and smaller amount in controversy ($500)  
a. So long as any two adverse parties are not co-citizens.  State Farm could be subject to a lawsuit by all the parties, each time having to defend in a lawsuit despite writing a policy that covered only one occurrence.  Multiply vexed.  1335 creates PJ too.
35. Minimum diversity in mass torts – WTC – 1369.  75 deaths, 1 location
a. This isn’t about prejudice from state to state, or about economic concerns, it’s about efficiency of courts.
36. Arguments for diversity:  
a. Each state’s juries would have some inclination to prefer its own litigants.  Avoids bias
b. Gives federal courts a look at what’s going on in the states, keeps them in touch

c. Efficiency – combined w/joinder rules, many cases in one.

d. May help to keep states’ laws more uniform.

e. Gives ∆ a little balance of power re choice of forum

37. Arguments against diversity:  

a. Unclear why federal courts will be less biased, their juries are drawn from local citizens and the judges are locals too.  

b. Today diversity jurisdiction cases take up too much of the overburdened federal docket (20%).  Maybe these should be in state court, leaving room for federal question cases in federal court.

c. Its possibility is in the Constitution (it’s not mandated)
38. Exceptions to fed courts hearing diversity: 

a. Domestic relations (this is considered an area of state expertise).

b. Probate matters (wills and estates).

D. Determining Citizenship for Diversity Purposes:

39. Determined as of the time the complaint is filed rather than when the underlining events that are the subject matter of the litigation occurred.

40. Permits a party to manufacture diversity jurisdiction by moving to another state after the cause of action has accrued but before the action was commenced (close scrutiny of these moves authorized by §1359).

41. Natural persons: 
a. US citizens or permanent residents: domicile (place of fixed or habitual residence).  Only one, although you can be resident of several states. WWV
b. Aliens (citizens of other countries) (§1332(2)) only when they are suing or being sued by citizens of U.S. states.  Forcing an alien to sue in state court would be an affront to the sovereign nations they come from. See 4.b.
c. Alien-against-alien diversity only OK when there are diverse U.S. citizens on each side too (§1332(a)(3)).
d. Citizen of unrecognized countries can’t sue under §1332, because we don’t care about offending those countries.  But see Traffic Stream
e. Citizenship?  No, only one case (Blackmun, Teapot Dome).  Americans domiciled abroad can’t invoke
42. Corporations (1332(c)): 

a. State of incorporation (Live Q:  does “any” mean “any and all?”)
b. Special rule for insurance cos.:  If insurer is sued & insured not joined, the insurer will be deemed a citizen of the state of which the insured is a citizen AND of incorporation AND of place of business.  Avoid sneaky litigation.
c. Alien corporations -- JPMorgan Chase v. Traffic Stream.  Court looks to rationale for alienage diversity jurisdiction.  Framers feared lack of foreign investment if no right of redress

d. Principal place of business (?) (nerve center? Place of activity?)
This reduces fed case load, we can sue in more than 1 place

e. Corporations seek fed court because hope to avoid prejudice & perhaps more consistent answers than state by state

f. Contrast narrow citizenship for smj w/wide residence for venue
43. Unincorporated associations -- Carden v. Arkoma Associates
a. Must examine citizenship of each partner/member

b. Carden sheds cases from the federal system

c. Also gives states too much power over federal docket (the states create different kinds of organizations)

d. May award corporate protections to any loose group
44. Real party in interest/fraudulent joinder attempt to defeat diversity -- Rose (OH) v. Giamatti (NY): (17(b))

Rose tried to stay in state court by adding other ∆s from Ohio.  Removed to federal court.  π filed action against ( plus MLB and Reds in Ohio court asking for TRO and preliminary injunction to stop the hearings about his gambling. Tried to claim the ( lost the right to removal by participating in state courts (fighting the TRO) (but don’t waive right of removal w/out fighting on the merits) 

45. Assignment as a way around diversity -- Kramer v. Caribbean Mills  (bought a cause of action in order to create diversity) Found:  collusion.  Because some tried this w/estate reps, Congress added (c) in re decedents and infants & incompetents

46. Aggregation of individual claims for amount in controversy requirement -- Zahn (VT) v. IP Co. (NY): can’t be done.  That was a class action (rule 23).  So, for class actions:  look to named reps only for diversity; but look to all members for amount in controversy
a. Argument for:  the case may go away w/out the class action part; lawyers not as interested, $ not as much; class actions drive ∆s to improvident settlement, cost ∆s a lot and ¶s not much

b. Argument against:  very inefficient and inconsistent
47. Other possible combinations of claims to meet amt in controversy:

a. §1367 relaxes this rule.  Under supplemental jurisdiction all the Zahn claimants appear to be able to bring the action.  See ???
b. A counterclaim that is less than $75,000 can come to federal court if the first claim meets the amount in controversy requirement.  The reverse 
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OK: if the π’s claim < $75,000 and ( brings a counterclaim worth more, this cannot go to federal court.

c. Although multiple πs can never aggregate, one π can aggregate multiple claims for one tort or even multiple torts to meet the amount in controversy requirement (even if claims aren’t related).

d. Plaintiff can aggregate claims against more than one party out of same transaction
e. π suing for relief under two different theories, will not meet the requirement if each individual theory is not worth over $75,000 (i.e. negligence or intentional tort each for $50,000; π will not recover both so doesn’t meet requirement).

48. Why seek one court system or the other?

a. Fed court:  smarter judge; usually faster; some states favor one kind of litigant

b. State court:  more sympathetic jury; attorneys have more control over voir dire
E. Jurisdiction Arising Under Federal Question: §1331 covers the Constitution, laws of U.S. and treaties.  
No amount in controversy requirement involving actions arising under federal law: how can you put monetary value on desegregation, etc?  Diversity doesn’t matter if there’s a federal question.  Till 1875, state courts usually saw, and still see, many of these cases: 

49. Federal law often used as a defense to a claim or other proceeding based on state law and adjudicated in state court.  

50. Absent a clear intention on Congress’ part to commit the cause of action to the exclusive jurisdiction of the federal courts (see rules 1334, 1338, 1351), the state courts have concurrent (overlapping) jurisdiction over the claims based on federal law.

a. Argument for:  allows sharing of work load (limiting the growth of the federal judiciary) and local/state courts may be more convenient than the one or two federal courts in a state.

b. Argument against:  federal courts have a particular expertise regarding federal questions.  Don’t want the states to interpret federal laws differently from each other or federal courts.

51. Some fed statutes govern disputes that are always state-adjudicated (i.e. § 1783A, parental kidnapping prevention)

52. Well-pleaded complaint rule:  Louisville & Nashville RR Co. (KY) v. Mottley (KY):  Not a federal question, but an anticipated affirmative defense.  See Rule 3.  Note Merrell Dow is counterexample
Mottleys sued because the RR stopped giving free tickets that they had a contract for as agreement not to pursue tort claim.  ( said Congress’s act (which forbids the giving of free passes) made it unlawful.  π had two questions:

a. Does the act make the contract unlawful?  π claims it doesn’t apply to them because their agreement preceded it.

b. If so, is the act a violation of the 5th Amendment?  π says the act is unconstitutional – that’s what brings them into federal court.  
The Sup. Ct. said if the ( has not made the defense π cannot anticipate it to get into federal court so the lower court had no jurisdiction.  Used (12(h)(3)) can be brought at anytime to challenge a courts subject matter jurisdiction).

c. This limit is a statutory interpretation of § 1331 (like Strawbridge’s maximum diversity = statutory interpretation of § 1332).  Congress is not limited by the Constitution, it could grant federal courts greater power (Congress did so in § 1257 giving final appeal to the Sup. Ct., this allows cases to enter the federal system).

d. One way around this rule is the Declaratory Judgment Act.  Sue for a declaratory judgment, the court reconstitutes the case as what it would be when actually brought (e.g. if the RR sued for decl judgment it would be Mottley v. RR)

53. This interp. of §1331 upholds the notion of party autonomy: it lets parties decide where to litigate, what issues they bring, etc.  Puts π’s business in π’s mouth, ∆’s business in ∆’s mouth. 
54. “Not every question of federal law emerging in a suit is proof that a federal law is the basis of the suit.” -- Gully (MS) v. First Nat’l Bank in Meridian (MS): 

( assumed the debts of another bank.  π says the ( owes the taxes of the 1st bank.  ( filed to remove to federal court and won here.  Sup. Ct. tried to come up with another statement of what should be a federal issue, but it’s really the same as Mottley: the ( said the state’s power to tax the bank didn’t exist under federal law (the federal question cannot appear in the answer so this is not on the face of a well pleaded complaint and thus no federal jurisdiction).

55. Substantial federal question -- Smith v. Kansas City Title & Trust Co. 

2 prongs:  face of complaint AND substantial federal question

Q about constitutionality of investment in bonds under the Fed Farm Loan Act of 1916.  Court had incentive to hear.  Otherwise it = Gully.
56. Holmes Test:  (From American Well Works Co. v. Layne & Bowler Co., used by him in dissent to Smith) Suit arises under the law that creates the cause of action.  Claim for relief π is stating and remedy – based on fed or state law?  

a. Argument for:  Clear
b. Argument against:  Underinclusive

57. Criticisms of §1331 as interpreted:

a. Doesn’t bring enough cases into the federal system: gets rid of a lot of cases by looking at the face of a π’s complaint that really should be in federal court (still deal with federal issues).

b. Lets too many cases into the federal system: some cases may have a federal question on the face of a well pleaded complaint but don’t belong in the federal system.  Merrell Dow is an example:

58. If fed law doesn’t create or imply right of private action for individuals injured by its violations, doesn’t “arise under” (following Holmes):  Merrell Dow Pharmaceuticals Inc. v. Thompson.  Refers to Cort v Ash 4-part test: 
π filed suit in Ohio state court against ( corporation for a pill that caused birth defects.  One of the causes was a violation of federal law about labeling under FDCA (among other state tort claims).  ( originally got the case removed to federal court claiming the complaint really included a federal issue (tried to use diversity -- ∆ can’t remove when he’s a citizen!) (π wanted to have the case remanded to state court and Sup. Ct. allowed).  In fact, the violation of the FDCA was really just evidence for the other state tort claims.  Sup. Ct. said the FDCA did not create a private cause of action (court dismissed because the question was not arising under federal jurisdiction §12(b)(1)).  
a. This should have been dismissed under §12(b)(6) for failure to state a claim, but was dismissed under §12(h)(3), which can be brought at any time as a defense that the court lacks jurisdiction.

Reconstituting this case after a declaratory judgment would yield two federal questions:

· Does the FDCA constitute a private right of action?

· Did ( violate FDCA and should there be relief?

b. Some statutes create an express private cause of action: 14th, 15th, and 16th Amendments and §1983 (civil rights).  Describes enforcement
c. Argument against M Dow holding:  systematically distorts the docket?  Some fed stuff will never be heard except possibly at S. Court level

59. Case v. Borach – 1964 -- implied a private cause of action assuming if Congress did not ban one there is one implied.  

60. Cort v. Ash (1970s) – no implied right of action (shareholder of a corp. that violates a Fed Election Campaign Act by donating too much money sues) – four part test:

a. Plaintiffs not part of the class for whose benefit the statute was passed

b. Legislative intent reveal no purpose to provide a private cause of action

c. Federal cause of action wouldn’t further the purposes of the legislative scheme

d. Respondents’ cause of action is a subject traditionally relegated to state

61. Court not fond of implied rights now.  But for statutes where they’ve found in the past, they continue to allow (i.e. SECA).
62. Declaratory judgments + arising under:  Because decl. judgments reverse the usual positions of ¶ and ∆, we can’t use the standard “on the face of the complaint” – now it WILL be.  New standard:  whether the action therein would arise under federal law.

F. Supplemental Jurisdiction: §1367: 
63. Federal rules (see statute.doc) often authorize joinder of claims [and parties] over which there is no independent basis of subject matter jurisdiction.  
64. Dilemma: the efficiency goals of the Rules favor inclusion of related claims, but the need for subject matter jurisdiction appears to bar the court from hearing them.  Watch out for how these interact.
65. History/Pendent Claim:  United Mine Workers of America v. Gibbs.
a. π sued the union in federal court under a federal law (Management Relations Act) and a state law claim (common-law claim of interference with contract).  Federal claim drops away, but federal court still decides the state claim.  Two separate trials a waste of judicial resources.  Rule 18(a)
b. Article III grants jurisdiction over entire “cases” not particular issues in a case.  State claim “hangs” from federal.
c. Thus a case includes not simply the π’s jurisdictionally sufficient claims, but all claims that arise from the same set of historical facts.  To determine if this is just one case look to see if there is a common nucleus of operative fact (phrase from this case).

d. However a court was not required to hear the state law claims, it is at the court’s discretion.  See Rule 42 (power to sever)
e. Note re “preemption”????

66. History/Ancillary Claim:  Moore (NY) v. New York Cotton Exchange (NY)
a. π sued under federal anti-trust laws and the ( asserted a compulsory counterclaim under state law (for theft) around the same transaction.  The court upheld the jurisdiction over the state law counterclaim, even though the parties weren’t diverse and there was no other basis for independent jurisdiction over the counterclaim.

b. State law counterclaim “added” to federal.  Rule 13.

c. Why not two lawsuits?  If two different answers, one could undermine the other.  

67. Still good law (1978)/Ancillary Party -- Owen Equip. and Erection Co. (NE) v. Kroger (IA):
a. Kroger’s widow brings case against OPPD.  OPPD impleads Owen for indemnification (logically related 3d party claim - 14a).  Kroger amends complaint to join Owen.  Summary judgment, OPPD off the hook.  Trial starts, we find out Owen citizen of IA; no diversity.
b. Even if OPPD had stayed in the case, Owen’s citizenship would have negated its being heard in federal court – lack of jurisdiction.  Nonfederal claim was a new and independent one, NOT ancillary, from the original federal claim because it became separated when OPPD got summary judgment.  Second, nonfederal claim was asserted by the plaintiff, not the defendant.  The court is implying that unlike Gibbs she is using indirect method to get to what she couldn’t get directly.  (But of course she thought Owen was from Nebraska.)  Since plaintiff controls the litigation we don’t have to worry about her.  She could have sued both in state court from the outset.  
68. No pendent party/ Overruled by 1367 -- Finley  v. U.S.
a. Plane crash involving electrical lines at San Diego.  π started suit against FAA, required to be in fed court.  Then added San Diego and the airport to the federal suit.  CNOF but S. court said, no.
b. Widely regarded as disastrous, reason for 1367.  Big problem:  separate juries could find for each agency (it’s the city’s fault, no it’s the FAA’s fault) & leave her nothing.

69. Checklist of 1367:

a. 1367(a) upholds Gibbs and reverses Finley.
b. §1367(b) preserves Kroger (can’t use supplemental to circumvent diversity)
c. §1367(c) codified the holding in Gibbs giving the trial court discretion to decline to exercise supplemental jurisdiction.  

d. 1367(d) tolling (hold off on statute of limitations)

70. Arguments for and against 1367:

a. Gets everything sorted out at once
b. Avoids possible conflict of judgment 

c. Makes for extreme complication.  
d. Federal question can disappear and leave the federal court to decide a state matter (as in Gibbs).  
e. Allows for manipulation by adding parties or claims.

G. Summary of supplemental jurisdiction:  3 part test

71. Does Article III, § 2, grant court power over the claim? (must have claim properly within fed court and related claim arises from same nucleus of facts)

72. Is there a statutory grant of jurisdiction?  Mostly found now in 1367

73. Should the court exercise its discretion and hear the claim?

H. Trying to circumvent “on the face” -- Franchise Tax Board v. CLTV
74. Franchise Tax Board said (1) pay us $ under CA law, (2) declare this case OK under ERISA (this 2nd part is asking for a declaratory judgment).  

75. Court says the reconstitution under the declaratory judgment just makes part 2 ERISA act, a defense that would come from Franchise Tax Board if CLTV had sued them after paying tax $ to get it back.  Franchise Tax Board would say ERISA makes it OK.  This would still not make it to federal court.

76. Character of the suit is the same (the coercive suit).  In this case, the coercive suit is “CA sez:  give me money”.  So declaratory judgment doesn’t change the character.  So adding request for declaratory judgment does not raise a federal issue because the main body of the complaint doesn’t.

77. Well pleaded complaint = a LEGAL CONSTRUCT.  Not literally on the face, part of the argument.  
I. Protective Jurisdiction

78. Application of federal common law when statute confers fed jurisdiction:  Textile Workers Union v. Lincoln Mills
a. Union sues to compel arbitration.  LMRA, new act.

b. Court says, no need to look for diversity due to statute.

c. Also, don’t want courts enforcing state law because contrary results around the country.
79. American National Red Cross v. S.G. – federal charter = express grant of jurisdiction.  Question:  Capacity to sue or be sued is insufficient to ground this claim under 1331.  Is it sufficient under Article III?
80. Can Congress create a federal forum for application of state law, absent diversity?  That’s the Q in protective jurisdiction.
J. Removal Jurisdiction: §1441.  Procedure:  1446, 1447, 1448
81. Traditionally the π (master of his claim) chooses the forum, subject to limitations of personal jurisdiction, subject matter jurisdiction, and venue.  May also choose the geographical place of suit in the courts of the state he prefers.  See forum non conveniens.
82. Removal = exception to this.  ( can second-guess after π has chosen a state court, by removing to federal court.  Both (’s and π’s should have the option to choose federal court within federal jurisdiction (that jurisdiction is intended to protect both parties).  
83. Removal is available only to the ( only where case could have commenced in federal court.
84. Waivable right.  Use it or lose it.

85. If one ∆ wants to remove and the others don’t, it’s removed.
86. Notice of removal must be filed within 30 days after ( receives initial pleading.

87. Can’t be used for (’s counterclaims (( would have to file an independent federal action).  

88. Can only remove to the district court (even if it’s not the proper venue) that has jurisdiction over the same part of the state that the state court in which the original claim was brought (not to other state courts or other districts in other states).  Thus π still gets some influence over the forum by choosing the state.

89. Removal applies to cases, not claims so (’s removal to federal court removes the entire suit as well as related claims that the federal court has the power to hear under supplemental jurisdiction (state claims as well).

90. Rules over removal:

a. Claims under § 1331 removable without regard to citizenship of parties

b. State claim joined to 1331 – court has discretion to remove or not

c. Claims under § 1603 (foreign states) are removable to district court and are tried by the court without a jury.

d. Claims under § 1369 (WTC) – removable if action could have been brought under 1369 OR if ∆ is a party to an action (another one) which could have been brought under 1369 and which arises from the same accident as the one in state court, even if the action wasn’t original jurisdiction

91. Rules about non-removal:

a. Other than 1331, 1603, 1369:  ∆s can’t remove if any are citizens of the state court in which the claim currently sits

b. 1445(a) can’t remove against a railroad

c. 1445(b) can remove under FELA

d. b can’t remove state workmen’s comp

92. Win rates for πs are lower for cases that are removed.
93. What about adding new parties (Finley v. U.S. and the Finley v. SD)?  Under supplemental jurisdiction the entire case can come into federal court in the first instance so either ( can remove to federal court.

94. Any orders the state court has already given (such as a preliminary injunction) remain in effect in federal court.

95. Specifics of 1441:

a. §1441(a): a case that is removable must be removed to the district and division embracing the place where such action is pending, even if that federal district court would not have been a proper venue (under §1391) if the case had been brought there initially.

b. §1441(b): ( cannot remove when basis for removal is diversity, can only do so when based upon a federal question.  Congress wants fewer diversity cases in federal court.  If the ( is sued in his home state he may not remove to federal court (when it does not deal with a federal question, even if the parties are diverse).  

c. But can remove based on diversity if none of the (’s are from state where state court action is brought.

d. §1441(e) A federal court is not precluded from hearing a case simply because the state court lacked jurisdiction over it (this used not to be the case, when jurisdiction was “derivative”).

K. Challenging Subject Matter Jurisdiction
96. Defects in subject matter are not waivable.  In fact, court is required to bring them up sua sponte.  Sticks around even when being reviewed by S. Court.  Rule 12(h)(3)
97. Two ways to challenge (note 3 part rule under collateral attack):

a. Direct attack: appeals against what the lower court said over your objections in the earlier stages of the case.  

· Once the time to raise an objection passes (defined by §12(h)) the ruling becomes the law of the case and parties must go by it (use it or lose it).  Raise objections when it’s not expensive to correct the mistake.

b. Collateral attack: a defense that the first suit never should have happened.  Three part rule from Restatement of Judgments:

· Subject matter plainly beyond court’s jurisdiction

· Allowing the judgment to stand would substantially infringe on another agency or tribunal of government; 

· Judgment was rendered by a court that couldn’t have adequately determined its own subject matter jurisdiction.

· Courts don’t like, goes against res judicata.  Only can do w/personal and sm jurisdiction

· ( can’t use this if he appeared in the first lawsuit because of res judicata.  
· Can use it if the first suit was a default judgment and he never appeared (he wouldn’t have used his one opportunity to be heard).  Here the ( never gets to contest the merits, only the jurisdiction (risky).  If he loses, he loses all.
L. Note that Kadic v Karadzic (SMJ, page 69) is a big review of all topics so far.

III. PERSONAL JURISDICTION
A. The territorial limit on judicial authority (a court’s authority over a DEFENDANT)
B. Between states, based on Article IV (full faith & credit) and Amendment 14 (due process).  FF&C means state can’t examine merits of a judgment from another state.  Can examine jurisdiction issues, however.
C. 14th Amendment limits where πs can bring suit -- Pennoyer v. Neff (1877)
98. This case unusual in that it collaterally attacks PJ

a. Mitchell (OR) v. Neff (OR homesteader who moved to CA) for attorneys fees in OR.  Neff never personally served (service through an ad in the newspaper didn’t reach him).  Neff’s OR property wasn’t attached (this might have notified him).  Neff didn’t appear, default judgment for Mitchell. Mitchell attempted to execute the judgment by attaching the property (quasi in rem II): he bought it @ auction and sold it to Pennoyer.

b. 8 years later Neff tried to eject Pennoyer saying OR lacked jurisdiction over him for the first case.  Neff as the π tries to collaterally attack the first decision giving Mitchell his land:  no notice, statute on how to serve notice (through the newspapers) wasn’t good enough (unconstitutional under due process).  The fact that Neff didn’t have notice is what is wrong.  Neff needed to be sued in CA because of convenience for him, but maybe this suit would be under OR law.

99. Message:  ( gets home field advantage, even though π picks when and where (as long as in (’s home state) to sue.

100. Rationale for limitations of PJ:

a. Who should have to travel – person w/complaint or person defending?

b. States shouldn’t be able to undermine laws of other states or reach out to grab their citizens
D. In personam – a basis for personal jurisdiction:
101. Presence: most common, perceived as no hassle for the ( to appear in court.  A state has a right to control behavior of people in its borders (sovereignty).  Only works on natural persons.  Check exceptions under “challenging personal jurisdiction”.  Examples & discussion:  

a. service of process – you touch the person with the summons & the complaint.  This serves 2 different functions.  (1) notify person about action  (2) asserts power over the defendant – shows presence in the forum
b. EU does not like “tag” jurisdiction

c. Grace v. MacArthur (TN): π tries to bring suit in AR, ( took trip to TX on an airplane, process sever served ( on the airplane over AR (transient presence).  If you serve ( in a state, usually the state will have jurisdiction over the (.

d. Tag jurisdiction is still OK [because we’ve always done it – Scalia] -- Burnham v. Superior Court of California 1990.   Burnhams had 2 kids, agreed to no-fault divorce, she went to CA.  He filed ‘desertion’ divorce in NJ.  She sued in CA for divorce.  He visited CA for kids & business; while there, she tagged him.  Contrast w/Kulko.
e. Breyer wishes we’d look to in’tl standard.  Brennan wishes for fairness standard.  No real agreement except on judgment in this case (i.e. not on reasoning).
102. Domicile: Milliken v. Myer (1940): Milliken serves Myer’s domicile in WY, wins.  Myer, in CO, sues for decl judg that it’s invalid, loses.  MS wants to examine later case where service of process was questioned relative to this.  Oh, that was federal.
103. Appearance: appearing in court is a kind of consent (not testifying), submitting yourself to a court’s authority gives the court jurisdiction.  Notice special appearance exception and limited appearance limitation.

Cases here
104. Consent: you can consent to PJ, or waive objections to PJ.  See below
a. Implied consent -- Hess (PA) v. Pawloski (MA) (1927): Hess negligently ran down Pawloski on a MA highway.  MA had a law stating that driving on the road was evidence of the driver having appointed the registrar as his attorney for service of process.  Long-arm/specific act statute to pull someone from a different state into your state.  This consent = legal fiction
b. Supreme Court likes for 3 reasons:

· Reasonable reach of sovereignty

· Limited reach (just drivers)

· Not a hardship for ∆, he has car, he came there before
c. Consent via choice of forum clause/consumer:  Carnival Cruise Line v. Shute (1991): Shutes buy tix for a cruise and printed on the back of tix is a requirement that any suit against Carnival must be brought in FL.  Agreement on a forum ahead of time is OK.  Helps keep cost of tickets down (good for consumer), less expensive for CCL to litigate
d. Consent via choice of forum clause/business contract:  Bremen v. Zapata (1972)(oil barge to tow to Italy); on the way, storm; barge damaged off Florida; plaintiff attempted to sue in Florida; forum selection clause said all suits in London

e. Cognovit clauses: clause in loan agreements that says lender can take you to court over nonpayment & not have to give you notice or process.  Courts examine these very closely to be sure party waived its rights voluntarily and knowingly.  

f. Corporation appoints agent in a state – that’s a kind of consent.  Compelled consent – the price of doing business in some states is to have an agent registered there for process on you.  See Woods in the choice of law section.  (Door closing statute)
g. Purists don’t like.  Consent may or may not protect ALL sovereignty interests.  
105. Citizenship:  Only one case!  Blackmer v. U.S.: Teapot Dome Scandal where Blackmer flees country to not testify under subpoena.  Held in contempt for failure to appear and is fined.  This fine is enforceable because citizenship is enough for jurisdiction (when he’s not a party to the case, just a witness).  Today our notion of due process for contempt has changed so Blackmer is never a winner if it’s your only argument. 
106. Residence is NOT usually enough

107. Nationality is NOT enough
E. Expansions of personal jurisdiction:  General and Specific.  General jurisdiction: that party is subject to any and all claims whether or not related to activities.  Specific jurisdiction:  that party is only subject to claims arising out of its specific activities in the state.
108. COURTS DON’T LIKE CONSENT VIA AGENT ANY MORE.  STATUTE MAY SAY SO, BUT JURISDICTION IS ABOUT THE RELATIONSHIP OF THE DEFENDANT AND THE FORUM.  APPOINTING AN AGENT IS ABOUT NOTICE.  

109. The “minimum contacts” standard -- International Shoe Co. (DE)  v. Washington (1945): WA state sued the corporation in WA for employment taxes.  Shatters Pennoyer.  [Nowadays this would be viewed as specific jurisdiction?]
a. Long-arm statute?  Yes

b. Facts fit with statute?  Yes

c. Notice?  Yes

d. Is the statute constitutional?  International Shoe actually structured their company so they could avoid liability through presence or implied consent (fictions) in WA.  Court said there were “SUFFICIENT CONTACTS (known as minimum contacts) such that maintenance of the suit doesn’t offend traditional notions of fair play and substantial justice”
110. Need minimum contacts at the time when the ∆ acted, not the time of the suit.  Applicable to individuals and corporations.  Kulko
111. Examples of minimum contacts:

a. solicitation of business in a state

b. domicile of (
c. presence

d. systematic and continuous conduct: creates general jurisdiction, this is a bit of holdover from the legal fictions (says if you do enough business then you’re subject to any claim).  Doing business jurisdiction.  Does not exist in Europe.
e. reciprocal benefit: you get benefit of state and in exchange need to give back.

f. foreseeability of suit

g. convenience: who is it easier to move for (π or ()

h. voluntariness: company voluntarily entered a state.

i. subject to lawsuits only for related claims (related to activity doing in a state must arise under this activity)

j. choice of law/sovereignty

k. (’s ability to structure affairs so as to keep business costs down.

112. Other interests in jurisdiction once min. contacts found:

a. Forum state’s interests:

b. Protecting its own citizens (Pawlowski) if plaintiff is from forum state

c. Seeing its laws applied w/expertise 

d. Adjudicatory interests (witnesses being close)

e. Fairness to plaintiff(s)

113. Historical/General jurisdiction:  “Doing business” -- Perkins v. Consolidated Mining (1945)
a. Gen’l jurisdiction over company that does all business in Ohio during war is OK, even though claim unrelated to co.’s specific activity in state.  Systematic and continuous contacts. 

114. Big limitations on DBJ, 1984:  Helicopteros Nacionales de Colombia S.A. v. Hall
a. Helicol last word from S. Court about GENERAL jurisdiction

b. Court here conflated Tx statute & its constitutionality, probably because Tx did.

c. Very few contacts between Helicol & TX.  π made mistake of requesting general jurisdiction; might have gotten specific.

d. Helicol seems to overturn Abco (Ringo Starr case)

F. Specific jurisdiction [over out of state defendants]
115. Casual or isolated contacts usually give no jurisdiction; BUT

116. Specific-act statutes/single act -- McGee (CA) v. International Life Insurance Co. (TX) (1957): CA found to have jurisdiction over TX company.  McGee sued in CA and won.  ( collaterally attacked judgment when she tried to collect in TX.  This is the big specific jurisdiction case.
a. Specific insurance long-arm statute

b. Enough contact to make constitutional

· there is a contract

· CA has an interest in redress for its citizens
· It’s convenient for McGee to sue at home and crucial witnesses are in 
CA

· CA has an interest in McGee not becoming destitute (a widow with no money).

117. Brennan, in dissent, would like a 3rd box (neither general nor specific)

118. Aftermath of McGee:  many more & broader state statutes

119. Stream of Commerce -- Products sold in a forum may be enough contacts for specific jurisdiction.  Gray (IL) v. Titan (OH) and American Radiator (PA) (1961).  Not a S. Court case but they cite favorably 

a. Titan sells valves to American Radiator, who assembles heaters in PA.  Gray bought a heater in IL.  IL has a long-arm statute that lets Gray sue.  Titan challenges jurisdiction saying (1) the statute doesn’t apply and (2) if it does, it’s unconstitutional.  
b. Q:  tortious act within the state?  Court rules that tortious act = where injury took place.  Concerns re SOL.
c. If Gray sued American Radiator in Il and Titan in OH she could lose each suit because each ( would blame the other.

d. If Gray had sued American Radiator & Am Rad impleaded Titan, we’d have a problem because Titan would say they are not under jurisdiction: the fact that they can be joined under Rule 14 doesn’t mean they are subject to the court’s personal jurisdiction.  No supplemental personal jurisdiction like supp. SMJ (but there is in EU)
120. Purposeful availment:  Hanson v. Denckla, 1958 – protects ∆
a. Mom left money to three daughters in her will. Trust goes to one daughter. Rest of estate to remaining daughters. Non trust receiving daughters (K and D) sue Elizabeth in Florida, for the amount in the trust--claiming that trust was not set up properly so shouldn’t go to her. The trustee is brought in as a necessary party (Rule 19).  Elizabeth loses there, but successfully collaterally attacks the judgment in DE claiming that Florida had no right to assert jurisdiction over a DE trustee.
b. Trustee hadn’t purposely availed itself of Fl state.  Not enough contact.

c. Odd elements:  Supreme Court says trustee is indispensable party, even though that is application of Florida law.  Nonetheless the S. Court decides that Fl doesn’t have JURISDICTION.  Contacts that decide law might not be those that decide jurisdiction.  

d. Normally if 2 cases pending w/same question, the Court will decide one and look at the other cases afterwards, in context of first decision.  Then either dismiss (OK) or GVR (grant, vacate, remand).  

121. Opposite of H v D, in Ca:  Atkinson v Superior Court, 1957
a. 2 groups CA musicians sue CA employers, union, and NY trust.  Traynor says same contact ($) is sufficient for PJ.

b. Tells us there’s something about efficiency here.  If trustee not joined, employees could be screwed.  “Jurisdiction by necessity” (a little like Perkins)
122. We finally think Hanson was serious (1980):  World-Wide VW Corp. v. Woodson.  Rejection of the effects test.
a. Robinsons, NY, drove in Audi bought in NY to go to AZ.  Accident in OK, severe burns.  Sue for products liability in OK District Court:  Audi (Germany); Volkswagen (Germany), its importer; World Wide Volkswagen (NY), distributor; and retail dealer, Seaway (NY).  

b. WWV and Seaway objected to OK jurisdiction.  Despite no contacts with state, District Court rejected their claim.  ∆s then asked S. Court of OK to restrain District Judge (Woodson) under Due Process Clause.  OK S. Court looked to sky-the-limit statute.  Supreme Court said, not enough minimum contacts.

c. Foreseeability not enough.  Any product could end up anywhere.  

d. Argument for decision:  unlike Gray, not a component manufacturer, consumer can carry good anywhere.  Unfair to ∆, can’t plan affairs if he doesn’t know where he might be haled into court.

e. Argument against:  the stream of commerce, benefited from business there argument.  Why are they called WWV?

f. Final note:  WWV creates a circular situation.  You must use discovery to find about defendant’s relationship to the state; but if ∆ isn’t subject to jurisdiction, doesn’t have to answer.  Can you do the discovery that would support a finding of jurisdiction before the case has happened?  White says special appearance means you have consented for purposes of finding jurisdiction.  This doesn’t make sense – see his note appearing to recant in Bauxites.  
123. Sending child to state [image: image6.wmf]¹

minimum contact.  Kulko v Superior Court of CA (1978): 
a. Ex-husband and wife have joint custody. Husband sends kid to CA on one way ticket. He stops paying alimony. Can he be sued in CA? He sent kid to CA but didn’t avail himself of CA.  No “effect.”

b. This case comes up just before Uniform Interstate Enforcement of Support Act and the court wanted to encourage people to use this law which would allow wife to sue in CA and def. to defend in NY.

124. An act outside state w/harmful effects in state gives jurisdiction -- Keaton v. Hustler
a. Keaton sues Hustler for libel in NH because that’s the only state where SOL hasn’t run out. 

b. Hustler sought to do business in NH, shipped mags there. PJ can be used to make sure that states don’t undermine each other’s different laws. State has interest in ensuring that people don’t get libeled in their state. 

c. Final detail:  Dreyfuss says the total volume published is what’s considered in a libel trial.  Part of the “first time” doctrine.  Only sue once in one state, but take into account total volume published because that relates to the amount of harm

125. Continuous but limited contact creates specific jurisdiction -- Burger King Corp. (FL) v. Rudzewicz (MI) (1985): 

a. ( is a franchisee of Burger King and had contracted to settle any disputes in FL.  Also had many communications w/main office in Fl.  Also, his contract had FL choice of law clause.

b. A form of reasonableness test, although before Asahi.  People know where trademark holder actually lives, so it’s never going to be unreasonable for trademark holder to assert jurisdiction where trademark holder lives.  

c. Maybe we’ve lost the effects test in torts, but not in trademark

d. Argument for:  trademark issue; not trying for forum clause.  Argument against:  Michigan is undermined in its interests (to protect citizens, to rule franchises, to have a say about food processing).

126. A final additional standard -- reasonableness of state’s interests -- Asahi Metal Indus. Co. (Japan) v. Super. Ct. of CA (1987)
a. Zurcher in accident on motorcycle, wife killed.  He sues manufacturer of tube.  They counterclaim Asahi, which made the tire valve.  All claims dismissed except Cheng Shin’s (Taiwan) claim of indemnity against Asahi (Japan).  Asahi moved to quash summons, no personal jurisdiction.

b. Statute?  Yes.  

c. Constitutional?  Maybe.  As to minimum contacts, yes.  As to “reasonableness,” no.  See the “test” chart with “three bites”.

d. If we think Gray, subject to CA jurisdiction.  If we think WWV or Kulko, CA jurisdiction w/Japanese or Taiwanese law applied.

e. This looks more like Pennoyer.  Threw it right out of CA altogether.

f. No intent to market in that state, CA has no reasonable interest in the leftover claim.

127. Questions left from Asahi:
a. Does it apply to all corps. or just aliens?

b. Should we worry about comity?

c. Should reasonableness test be applied when Q of general jurisdiction (this was specific)?

128. Aggregation of contacts -- Allstate Insurance v. Hague: Question whether it violates due process to apply MN law to govern the effect of a provision in an insurance policy.  This is also a choice of law question.
a. WI: accident occurred here, insurance policy issued here, all parties were residents of this state; Allstate wants WI law.

b. MN: Wife of decedent moved here and is now a resident, dead man worked here and commuted, wife appointed executor here.  Allstate does business here.

c. The lower court applied MN law because it allowed stacking of claims, three cars each with a separate policy (WI didn’t and this would have been contrary to MN public policy).  The Sup. Ct. said MN has an interest in people who commute and who work in state.  Allstate can foresee a claim being brought here.  “Significant contact or significant aggregation of contacts such that choice of its law is neither arbitrary nor fundamentally unfair”
129. PJ of fed court is co-extensive w/the state in which it sits.  Omni Capital (NY) v. Rudolf Wolf (Eng.) (1987) (before 4k and 4n)

a. Investors sue Omni which impleads Wolff, British broker (Rule 14). LA has only a modest long arm statute that does not bring Wolf (UK) in. US interest in bringing Wolf to justice is undermined. 

b. Federal court can’t assert jurisdiction over a defendant if the state in which it is sitting does not want jurisdiction asserted. Federal court  power is derivative of state power. Fed. court can’t grant personal jurisdiction where state court would not have.  Subsections k and n of Rule 4 amended to resolve this.

c. Clark and Friendly Debate: Clark thinks that min contacts with US in toto should allow fed court to choose what law to apply.  US should be the sovereign here.  He seems right re:  efficiency.  Friendly thinks court needs statutory authority (look to the state), but this is a problem in § 1335 actions (sometimes no state will have PJ over all πs).  He seems right in a diversity sense.
d. Friendly won this fight.  4(k) is “his” rule.  See later discussion of 4.
G. In rem – another basis for personal jurisdiction:

130. Based on ownership of a property within the state.  Again, about sovereignty and about inconvenience (if you own land there, harder to argue that it’s inconvenient).  

131. Pure in rem determines who owns property.  Declares the rights of all persons to a thing, based on the court’s jurisdiction over the res (thing at issue).  Gives quiet title.  Notice usually through attachment of the property.  Tyler v Judges of the Court of Registration, 1900.  

H. Quasi in rem – another basis for personal jurisdiction.  
132. Judgments affecting the interests of particular persons in a thing.  Bind only those party to a suit.
133. No res judicata, because it is not entitled to full faith and credit.
134. Quasi in rem I: Claim in dispute is related to property, but is not about ownership.  Settles claims on property on which jurisdiction is based (partition of land, foreclose mortgages, etc.)  Ex. π is injured on (’s land, it involves land but not ownership.  Claim can be > property worth, but recovery can’t.

135. Quasi in rem II -- Harris (NC) v. Bulk (NC) (1905): Subject of the dispute = something other than the property itself.  Property used as a basis for jurisdiction.  

a. Seeks to obtain personal judgment on claim unrelated to the property on which jurisdiction based (Pennoyer was a QIR II).  Recovery limited to the value of the property that can be found and attached within the state boundary.

b. Harris owes $180 to Balk who owes $344 to Epstein (MD).  Harris enters MD and Epstein attached Harris to get $180.  He wins and gets $.  Balk sues Harris for $180 later in NC, Balk says he’s not subject to MD jurisdiction so it can’t dispose of his property.  Did MD court have jurisdiction over Balk?  Yes, if Balk had an opportunity to be heard (he did receive notice when Harris was sued, he could have made a special appearance to argue over the $180).  Wherever the debtor wanders, carries his debt on his back.

136. Not very useful today because it is unlikely there will be minimum contacts if the source of the contact is an unrelated claim.  But not gone.  Another problem:  the res isn’t tangible.
137. Minimum contacts necessary for QIR just as for in personam -- Shaffer v. Heitner (1977).  

a. Heitner, shareholder, brought shareholder derivative action against Greyhound corp (AZ) & officers.  Stock is “located” in Del; he had it stock attached (place stop transfer order on their stock).  

b. No jurisdiction.  DE is only state that thinks stock is “located” somewhere.  Has no real interest in the stock.  Not enough contacts.

c. Also, court concerned about due process (deprivation of property) w/out formal procedures to protect ∆s

d. This decision avoids the Harris v. Balk problems of (1) A’s effectively being subject to claims wherever his debtors roam, (2) (Key point) Ds having to fully subject themselves to in personam jurisdiction by appearing to defend their names in jurisdictions with no limited appearance, and (3) issue preclusion in subsequent lawsuits brought by D who limitedly appeared.

138. Shaffer doesn’t change rules for pure in rem.

139. QIR still used for cybersquatting cases.  4(n)

I. Personal jurisdiction in class actions -- Phillips Petroleum Co. v. Shutts (1985)  Jurisdiction over 23(b)(3) members who opt out is proper; their interests are sufficiently protected. [Not really 23b3 but the KS state equivalent]
140. Class action in KS state court by leaseholders to recover interest on withheld royalty payments.  Phillips appeals re jurisdiction:  concerned because if judgment not enforced on PJ, it could be subject to multiple suits
141. However, note that S. Court found it was NOT proper to apply KS law to all claims.  Different way of calculating interest.  Choice of law issue.

142. Questions left over from Shutts:  what about PJ in FEDERAL class actions?  Does rule 23 create nationwide service of process rule?  In b1 and b2 members can’t opt out; can’t apply Shutts’ rationale.

143. Shutts is a bit of an argument for jurisdiction by necessity.
J. Status – a rarely considered basis for personal jurisdiction

144. Marriage.  one party can’t prevent the other party from getting a divorce or custody just by staying out of state

K. Rule 4(k) and 4(n) are now about notice AND jurisdiction::  

145. 4(k)(1)(a): allows federal courts to borrow state long-arm statutes and thereby extend their jurisdiction to a degree exactly co-extensive with the courts of the state in which they sit.  Same as Omni
146. 4(k)(1)(b): bulge rule:  Only for Rule 14 and Rule 19 parties.  If you serve someone within 100 miles of the courthouse, they are subject to jurisdiction (even if they’re in a different state than the courthouse).

a. Promotes efficiency

147. 4(k)(1)(c):  Service on 1335 parties (State Farm v Tashire) = jurisdiction
a. This assumes if you’re in fed court it’s your relationship with the sovereign (US) that matters

b. Some fed laws you can break w/out having effect all over US.  If you have a local effect why should you be sued elsewhere?  Some think you should analyze contacts or use reasonableness.  

148. 4(k)(1)(d):  Fed statute can make service on a party = jurisdiction
149. 4(n):  In rem (attachment) when service is not feasible (gives notice and jurisdiction, but it seems that jurisdiction is over the stuff)

L. Concerns about federal personal jurisdiction:

150. Sovereignty perspective – due process in fed courts not constitutionally limited by the boundaries of a particular district, because all dist. courts potentially have jurisdiction over the entire US.  Const. didn’t require fed districts to limit jurisdiction to state boundaries.  Plus, removal statute 28 U.S.C. § 1404(a) allows removal to different district.

151. Fairness perspective – fairness w/5 factors:

a. Extent of ∆’s contacts w/forum

b. Inconvenience to ∆ of litigation there

c. judicial economy

d. location of discovery proceedings

e. nature of ∆’s activity at issue in the suit, and its impact outside ∆’s home forum.

M. Decision tree for in personam jurisdiction follows:

Test for in personam jurisdiction (

a.
Was ( present in forum state when process served? (only for natural persons)


-
Yes ( in personam jurisdiction



-
No ( go to b


b.
Was ∆ domiciled in forum state? (only for natural persons)


-
Yes ( in personam jurisdiction



-
No ( go to c


b1.
For corporations, is ∆ citizen of forum state or is it the site of principal business?



-
Yes ( in personam jurisdiction



-
No ( go to c


c.
Did ∆ consent or appear?



i.
Did ( consent to jurisdiction?




(a)
Corporations registering to do business in state




(b)
Contractual consent



ii.
Making a general appearance to defend the action (not a special appearance)



-
Yes to i or ii ( in personam jurisdiction



-
No ( go to d


d.
Does the forum state’s long-arm statute provide for jurisdiction over (?



-
No ( No in personam jurisdiction, even if minimum contacts



-
Yes ( is the statute’s reach Constitutional?




-

No ( no in personam jurisdiction




-

Yes ( go to e 


e.
Does ∆ have minimum contacts with the state?



i.
Related claim? (specific jurisdiction)




(a)
Was ( acting in the forum to wrong π? or



(b)
( used mail instead of going to forum to harm π? or 



(c)
(’s agent acted on his behalf in the forum?



-

No ( no in personam jurisdiction




-

Yes ( go to f


ii.
Unrelated claim? (need general jurisdiction)




a.
Systematic and continuous contact (substantial or pervasive) (like general doing business contacts) with forum?




-

No ( no in personam jurisdiction




-

Yes ( go to f

f.
Are (’s contacts with the state voluntary?



-
No ( No in personam jurisdiction


-
Yes ( go to g
g.
Is the assertion of jurisdiction reasonable (follow “traditional notions of fair play and substantial justice” (Asahi)



-
No ( no in personam jurisdiction



-
Yes ( in personam jurisdiction

3 bites at the apple:

Statutory jurisdiction

Minimum contacts



In Asahi, 5 justices thought there were minimum contacts

Reasonableness



In Asahi, this was used to say no jurisdiction – used to override minimum contacts question

N. Challenging personal jurisdiction:

152. Fraud: if presence jurisdiction is procured by fraud then there is no jurisdiction.  Wyman v. Newhouse (she lures him into state to serve)
153. Immunity Defense: all jurisdictions have decided that if courts are where you resolve disputes, coming into court shouldn’t expose you to litigation on other bases.  You are immune from the assertion of jurisdiction in other lawsuits (service of process) while you are in the state for court on one lawsuit.  
a. Should a criminal ( be immune from process?  No, because the common-law immunity is about participating in civil suits and it’s about getting people to voluntarily come to court (this ( is forced to come).

154. Special appearance: To contest jurisdiction; sometimes you can appeal from losing this.  If you win, or win on appeal, you go home no decision on merits.  Do not confuse with
155. Limited appearance (relates to in rem and quasi in rem); you appear and fight on merits but only liable to the extent of the “thing” you have in the state
156. Rule 12(b)(2) objection to personal jurisdiction, must be made immediately (before any other objections or defending any merits) or it’s waived.  Even with special appearance must raise objection immediately.  

a. If you challenge jurisdiction in one forum and lose, you may not challenge jurisdiction again in the enforcing court (may challenge it in appellate court).

b. If you choose to allow a default judgment & then challenge it on basis of personal jurisdiction, if you lose you are held to the judgment

IV. SUMMONSES, SERVICE, AND NOTICE.  Constitution says you need but doesn’t specify sufficiency. 

A. Rule 12(b)(5): objection for insufficiency of process, attacking the adequacy of manner in which the complaint was served (doesn’t require dismissal, but must be fixed before proceeding) (use it or lose it)
B. Two Views of Federal Service: which is more consonant with the requirements of due process and fairness of International Shoe?  (Continuing the Friendly/Clark debate):
157. Sovereign View: If the due process constraints on jurisdiction are concerned solely with limitations on sovereign power, any federal court should be able to exercise jurisdiction constitutionally over any party with a sufficient nexus to the U.S. – the sovereign that created the court.

158. Fairness View: If the due process constraints are intended to protect individuals from oppressive exercises of jurisdiction, the fairness of subjecting a party to litigation in a particular forum is the relevant consideration.

C. Rule 4 governs service & notice in federal courts.  See separate chart.
159. Summons must identify the court, the parties, the ¶’s atty & his address, and the deadlines for response (may vary in states)

160. 4(a): provides that a summons shall be signed by a clerk of the court.

161. 4(b): filing the complaint with the court commences the action.

162. 4(c): service by anyone over 18 as long as they are not party to the suit.

163. 4(d): procedure for waiver of service to save time, effort, and money.  Only addresses mechanical aspects of service.  
a. Waiver forecloses objections to the sufficiency of the form and method of service, but not to jurisdiction or venue.  
b. Carrot:  If the ( returns the waiver, no need to serve process and ( gets 40 extra days to prepare (this is prepaid by π and thus of no cost to the ().  
c. Stick:  If ( does not return he must be served and then he must pay for service.  Failure to waive results in cost-shifting.  

164. Timing:  To avoid having a claim barred by expiration of SOL, plaintiff must commence action before the applicable time period has run out.  But how does ¶ know what that time period starts running?

a. Under FRCP 3, action commences when it’s filed, so you must file before SOL.  Filing “tolls” the SOL.  Now you have 120 days to serve.

b. But action in fed court under state law:  state SOL, including state law as to tolling, applies.  AND:  in some states, service (rather than filing) is required to toll the state SOL.  You may not have 120 days.

c. If π uses a waiver he depends on ( to return in time (so don’t use a waiver within 40 days of deadline)

165. 4(e)(2): federal service can be effected both in conformance with the law of the state in which the court sits and also with the law in which the service is effected.  π has a choice when serving an out of state (.: 

a. Service on the individual or by leaving copies with a person “of suitable age and discretion” who lives at his “dwelling house or usual place of abode” (often subject to dispute).

b. Service can also be made upon agents appointed to receive service.

166. 4(h): service on corporations can be made on an officer, a managing or general agent, or a designated agent for service.  The question of who constitutes an officer for these purposes is often disputed.  Courts generally consider:

a. The degree of control and discretion exercised, 

b. Whether the agent’s position in association is such that the service is likely to come to the attention of those responsible for protecting the association’s interests in litigation.

167. 4(j): service on the U.S. as a ( made personally upon the U.S. Attorney or through registered, certified mail to the civil process clerk at the U.S. Attorney’s office.

168. 4(j)(2): service upon state or local governments made upon CEO or according to state law.

169. 4(k)(1)(a): federal courts’ jurisdiction co-extensive with courts of state in which they sit.

170. 4(k)(1)(b): bulge rule (see reference above under PJ)
171. 4(k)(1)(c): interpleader (see reference above under PJ).  Note this also relates to jurisdiction by necessity; this is done under the diversity mandate.

a. Congress provided for federal nation-wide service of process.  Federal Interpleader Act to correct this paradox.

172. 4(k)(1)(d): Congress can create jurisdiction on a case-by-case basis (securities cases).  By doing this Congress can see if each ( is affecting the nation as a whole: people involved with securities are availing themselves of a national market (there could be one securities court), however people refusing to sell housing to blacks are violating federal law (civil rights) yet this is a local issue.

173. 4(k)(2): Service may be made upon (’s who are not subject to jurisdiction in the courts of any state of the U.S.  Allows federal courts to exercise jurisdiction over foreign defendants conducting substantial business in U.S. even when there aren’t minimum contacts with any one state.  Limited, by constitutionality (reasonableness).  π can use national basis of jurisdiction to enforce federal law. 

a. π must show that the ( is not subject to personal jurisdiction in any state, while ( can defeat service by showing that he is subject to some part of the U.S.

b. This rule wouldn’t make a difference in Helicopteros, but in maybe Omni: with a federal question.

174. 4(m): requires that service be made within 120 days from filing complaint, but court can extend even with no cause.

D. No service, no jurisdiction/No statute, no service:  Omni Capital Int’l v. Rudolf Wolff & Co. (discussed above under PJ) 
175. CEA didn’t address service.  So no statute.

176. Even if a statute, need minimum contacts, just as w/long arm statutes.

177. Court did not address constitutionality of nation-wide service.

E. Publication 
[image: image7.wmf]¹

effective notice to individuals w/property interest in case:  Mullane v. Central Hanover Bank & Trust Co.: 
178. Bank sought periodic declaratory judgments to escape a lump sum liability for any possible mismanagement.  Sued beneficiaries for decl. judg.  Only notice given was in newspaper, even though bank had addresses of several of the beneficiaries.

179. Not exactly in rem, not over the property before the court ($ in the bank) it’s over $ that is not before the court ($ missing because of mismanagement)

180. Not exactly in personam, because some of the beneficiaries aren’t born yet or don’t know about the fund

181. Another case of jurisdiction by necessity.  Court sees that, but has problem with service:  

182. Not in rem, no posting.  Publication considered inadequate when major property interest and you can contact them by mail.

183. Rule at end:  government must have a rule re service, by statute.  Balance interests of state in timely settlement of claims w/due process.

F. Posting near property 
[image: image8.wmf]¹

notice for condemnations -- Walker v. Hutchinson & Schroeder v NY.  Court said if you can find ‘em, you must mail ‘em.

G. Posting 
[image: image9.wmf]¹

notice for repossession --  Greene v. Lindsey Court said, kids & other tenants take these things down.  Need to do more.

H. For serving notice in a state – you must ALWAYS look at the state statute.  

184. Whether the method is reasonably calculated to provide notice and you followed the rule.  No rule that allows ∆ to avoid service by lying.  

185. Some cases have addressed issue of where publication takes place, but there’s no Supreme Court decision.
I. Class actions – provide notice to each member.  Eisen v Carlyle –Can’t make ∆ pay for notice.  Only exception is when it’s easier for ∆ to notify the class members than for the plaintiff.  
V. VENUE AND FORUM
A. Venue objections must be made in pleading (Rule 12(h)(1), so they are lost if not done early.  Objection is under Rule 12(b)(3) 

B. Venue is a federal and a state issue.  Mishmash of interests:

186. Administrative interests.  

187. Capacity of court to administer the case.  [Non transitory actions – involving real property – venue has to be where the land is located.]  

188. Allocation of judges in specific ways.  

189. Citizen interests – juries – want to make sure you spread the cases around a bit so that all citizens have equal burden of jury duty.

190. Witnesses – where are they?

191. At one point, right after McGee, people starting thinking of using venue to take care of burden interests in a way that p. jurisdiction wasn’t doing.  For awhile, venue was a very tight rule.  

192. Rules actually provide for easy waiver of venue objections.  In 1990 they decided that wasn’t good enough, so they changed the venue statute in a big way.  Current venue rule is easy to satisfy.

C. Vocabulary in venue rule speaks of districts rather than states, residences rather than domiciles.  Definitions not the same either, but does refer to diversity.  Venue overlaps a bit w/jurisdiction in meaning.
D. State court venue is INTRA JURISDICTIONAL.  Fed court venue is both INTRA and INTER JURISDICTIONAL (multi-district state & nationwide fed system) 

E. 1391 venue rules (only apply to cases commenced in fed court):

193. All – if all ∆s same state, venue in any district where one ∆ resides.  For a corporation, residence is any district w/enough contacts to support juris.  If contacts spread thin, most significant contact

194. All – center of gravity – in a judicial district where substantial amount of action, or property, took place.  Where the accident was.  

195. If neither of those work, 3d alternative w/difference for diversity:

a. Diversity 1391(a) – district where ANY ∆ subject to jurisdiction when action commences

b. All other, 1391(b) – district where any ∆ can be found.  Nobody knows what “found” means, no other ref in FRCP.
F. Exceptions (?) to venue:  REMOVAL or TRANSFER

196. Can remove from a state court to a fed court in same place.  Now even though venue is perhaps now not correct, we don’t care

197. Transfer (only within fed system) under 1404 – permits a dist court which properly has a case to transfer to another forum if that’s more convenient for the parties & in the interest of justice.  Must be court where action could have been brought in the first place.  Hoffman v Blaski – not permitted to transfer even if ∆ waives objection to jurisdiction, if couldn’t have brought it originally.

198. 1404 is only to bring to a more convenient location.  Does not change anything about the law.  You bring the law with you.

199. Transfer for mistake – 1406.  Rather than dismissal when venue improper.  Goldlawr v Heiman (1962) even if initial court didn’t have jurisdiction over ∆.  Van Dusen choice of law inapplicable (?).  Must be brought up in pleadings.

200. Transfer for multidistrict litigation – 1407.  Only for pretrial purposes.  E.g. asbestos litigation.
G. Forum non Conveniens:  a common law remedy created by judges to solve really bad problems.  Refers to state courts or international context of fed court
201. The possibility of an unfavorable change in law should not, by itself, bar dismissal on FNC -- Piper Aircraft Co. v. Reyno 

a. Scottish plane crash victims bring wrongful death suit in CA state ct. vs. plane manufacturer (PA) and propeller maker (OH).  ∆s remove to federal court in CA (1441(b), diversity), then transfer to PA (1404(a), convenience), then move for dismissal for forum non conveniens.  

b. Granted because:

· Alien real parties in interest don’t get a presumption that the forum they chose was the convenient one
· Defendants’ interests: (a) no compulsory process was available for witnesses, (b) no impleader available, (c) evidence and witnesses in Scotland, (d) ∆s could get screwed on inconsistent indemnity verdicts, [(e) non-harassment of litigants]
· Plaintiffs’ interests:  law in US is better for them.  1) Scotland has no wrongful death, no contingency fee structure; 2) discovery rules better; 3) strict liability available
· Public interests:  (a) jury confusion due to two sets of applicable law, (b) ct’s lack of knowledge of Scottish law, (c) PA citizens shouldn’t have to pay for the trial, (d) Scottish interest in outcome, [(e) Congestion of courts in centers, (f) Jury duty for random cases, (g) jurors who don’t know about the circumstances of the case, (h) local interests, (j) enforceability of judgment].  Fear of floodgates.
c. Remember, after removal to PA, carrying CA law

H. Theoretically, you never get a forum non conveniens dismissal if there is not another forum where the case can be litigated.

I. Dismissal w/conditions:  In re Gas Plant Disaster at Bhopal (1987): a terrible industrial accident killed a lot of Indians who brought suit against Union Carbide, an American corporation, in the U.S.  

202. Union Carbide moved to dismiss on non conveniens grounds:

a.  Most of evidence was in India
b. Lower jury verdict in India

c. Trying to avoid discovery rules of US
d. Foreseeability:  plant in India predicated on economics of India

203. India (parens patriae) wants US law:
a. Wants discovery rule, etc.

b. Hold US companies to standard set by US courts

204. Union Carbide gets dismissal but must waive objections to SOL and jurisdiction in India.

J. State Forum Non Conveniens Doctrine -- Dow Chemical v. Alfaro
205. States vary widely, some reject entire idea of FNC.

206. Costa Rican employees of Standard Fruit injured by pesticides made by TX companies.  Sued in Tx.  S. Court of Texas held that FNC was inappropriate in p. injury or wrongful death because Texas statute conferred obligatory jurisdiction over out-of-state causes of action.  Later that statute was modified.  Now FNC unless suit brought by a TX resident.  FL similar.

K. State court action in a state where fed court has dismissed on FNC grounds -- Chick Kam Choo v. Exxon Corp.
207. 2283 (Anti Injunction Act) prohibits a fed court from enjoining state proceedings generally except when necessary to uphold judgments.
208. This case very confusing, but worthy for S. Court’s note that forum non conveniens may be decided differently by state courts than by feds
VI. CHOICE OF LAW – VERTICAL AND HORIZONTAL QUESTIONS
A. Example of horizontal conflicts:
209. Scotland and U.S. (Piper)
210. India and U.S. (Bhopal)
211. Wisconsin and Minnesota (Allstate)
B. Vertical conflicts -- state v federal court:
212. Constitution places federal court in higher role; federal law is the supreme law of the land

213. BUT Constitution limits federal power

a. Article I, limits scope of federal legislative power

b. 10th Amendment preserves to the States anything that is not explicitly given to the federal government or prohibited to the States
214. States have differing interests:

a. Pooper scooper law in NYC (but not in Vermont cow pastures)

b. New Yorker slips on cow patty in Vermont

c. Water rights in Arizona v. New York

C. Section 34 of Judiciary Act of 1789, 28 U.S.C. § 1652, Rules of Decision Act, purports to answer:

215. Laws of the several states (except where C or fed laws sez different) shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.  

216. But what is “laws”, “several states,” and “rule of decision”?  And “where they apply?”  

D. Origins of the debate -- Swift v. Tyson (1842) – the “natural law” will develop
217. Justice Story, diversity case.  Fed court must respect state STATUTES but not state COMMON LAW (judicial decisions)

218. Case hinged on NY’s common law treatment of a negotiable instrument.  Hoping to nudge states into more uniform commercial principles – increase horizontal uniformity
219. Difficult at the time to ascertain unwritten state laws

220. Story believes in general federal common law

E. The disastrous result (1928) -- Black & White Taxicab Co. v. Brown & Yellow Taxicab Co.:

221. B&Y wanted an exclusive contract w/railroad in KY (Bowling Green), but KY courts frowned on such.  So B&Y reincorporated in TN to avoid that rule of law, then brought suit itself in fed court in KY requesting an injunction from interference w/that contract.  Upheld.
222. Swift had produced vertical forum shopping & lack of vertical uniformity – B&W did end run around KY law.

223. Bias against in-staters!  Unforeseen because 1842 companies didn’t move around so easily.

224. Dissent by Holmes used in Erie.

F. Overturning Swift’s interpretation -- Erie R. Co. v. Tompkins (Brandeis) (1938)
225. Tompkins (PA) sues Erie (RR; NY) for negligence in NY federal court for injury caused in PA.  Erie wants PA law, under which longitudinal path-walking is trespassing & duty of care = nil.  Tompkins says federal common law should apply, because there is a federal interest, and no applicable state statute.  

226. Court challenges interpretation of RDA.  Now federal courts are bound by both states’ statutes and state common law in diversity cases.  

227. Court didn’t ask about choice of law, just assumed PA

228. Neither party seeking to overrule Swift, but wanted interpretation of PA common law.

229. Rejects “brooding omnipresence” described in Erie.  Specific federal common law, but not general.  
a. Congress doesn’t have the power in Article I (enumerated powers) to create federal common law so the courts don’t have the power either (can’t be stronger than Congress)
b. If a court decision goes one way about a statutory interpretation, Congress can reverse this.  However, if the court’s decision is to create common law, Congress can’t overrule the court.  So, where there’s no federal legislative power then there is no federal general common law.

c. Congress can’t delegate to the courts power the federal government does not have: there is no power to make general federal common law.  

230. Horizontal forum shopping now the problem.  Plus multistate ∆ doesn’t always know what law applies to him.
231. Federal courts now must determine what exactly state substantive law is.  The court may certify the question to the highest state court to determine what the law is (cases of first impression).  

232. States now can end up applying another state’s substantive law, but their own procedural law.

233. “No one doubts federal power over procedure” says dissent.  This year, FRCP went into effect.  From this point, feds applied state SUBSTANTIVE law and federal PROCEDURAL law – a switch from the past.
G. Further narrowing:  Federal courts must apply the same choice of state law as would be applied in the state forum where the court sits -- Klaxon Co. v. Stentor Electric Manufacturing Co. (1941).  This applies to REMOVAL.
H. Result of Klaxon:  Allstate, Wortman v Sun Oil
I. Friendly & Clark’s debate earlier re:  4(k) also related to this issue.  “The spirit of Erie prevents fed courts from creating fed choice of law rules”  For diversity cases, maybe even fed q cases w/supplemental, wrong for feds to create a law that clashes with state law.

J. Transfer under 1404 doesn’t get you new choice of law -- Van Dusen v. Barrack (1964).  Take the choice of law with you.  This applies to TRANSFER.
K. Determining Procedural Law in Fed Courts

234. First attempt to distinguish:  outcome determination.  Guaranty Trust (1945) (Frankfurter).  Forget that procedural/substantive thing.

235. Erie problem:  diversity case; 2 rules, 1 fed, 1 state, that conflict (state SOL has run; π argues, laches instead)

236. Because not applying SOL would result in different outcome, we must apply

237. Somewhat trivializes Erie
L. The S. Court has decided that the SOL matter is different in interstate matters than in the Erie context.  If one state entertains a claim arising in another state, it may apply its OWN SOL to the claim.  A federal court may not. 
M. The trilogy of substantive rule cases:

238. Woods v. Interstate Realty Co. (MS) (1949).  State law requiring appointment of agent for capacity to sue means you are barred in both state & fed ct in MS.  More at 17(b).

239. Cohen v. Beneficial Industrial Loan Corp. (1949) (NJ) State requirement of bond posting for shareholder suit upheld for both state & fed actions in NJ.  ALSO:  Fed rule didn’t explicitly forbid bonds, so not in conflict w/state, so no need to choose.  Kayman v Kemper recently affirmed.
240. Ragan v. Merchants Transfer & Warehouse Co. (1949) State requires filing within SOL.  Action filed before SOL but served after expiration.  Although Federal Rule says action is “commenced” upon filing, S. Court said that state’s power to create underlying cause of action carries a right to stipulate the means by which it’s enforced, including SOL.  Walker v Armco Steel recently affirmed.
241. Second attempt to distinguish:  impact of trier of fact.  Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958) (Brennan).  Despite SC’s view & concerns with outcome & state sovereignty, 7th Amendment ( fed courts MUST turn such findings of fact over to juries.  “Essential character of federal court”.  Byrd requires that you BALANCE state & fed interests.  (Same finding in Dice v Akron:  railroad worker injured, signs release in hospital; S Court says validity of release must be found by a jury, FELA, fed law governs)
N. Impact of FRCP
242. Under Article VI and RDA, if there is a federal statute regarding the procedure in question, it rules over any state rule.

243. Rules Enabling Act (28 U.S.C. § 2072) allows courts to create rules of procedure, evidence, etc.  The layers of smarties:

a. Advisory committee/standing committee/judicial conference create rules

b. Supreme Court approves rules

c. Then Congress can look – if they don’t disapprove, that’s it

244. When faced with a clear fed statute in conflict with a state one, the fed rule will rule -- Hanna v. Plumer.  Diversity case, ∆ claimed service of process ran afoul of MA SOL.  S Court said, look to federal rule.
a. Erie is to discourage forum shopping & avoid inequitable administration of law

b. “Erie has never been invoked to void a federal rule”

c. Questions:

· Is there a rule?  (If so, guided Erie.  If statute, semiguided.)
· Is it broad enough to cover the situation?

· Can it be constitutionally applied?
245. Justice Harlan dissents and looks to “primary conduct” test:
a. Erie is not about whether rights are being abridged, but about authority, that’s not what the people who made up the fed rules are about

b. Majority still making same mistake as Frankfurter in York:  explaining Erie as about forum shopping

· That’s wrong, people shop in fed court for the special discovery you get there and other things.  Of course it will go on

· We don’t care.  Article III wants certain kinds of forum shopping.  We want an alternative to states sometimes.  

c. Sometimes both feds and states have some right of control, but a balance has to be struck.  Look to the kind of behavior that is sought to be regulated.  Who should be in charge of it?  Is it legitimate for that body to regulate it?

O. How the Harlan test works:

246. If two rules aren’t in conflict, arguably you could have both.

247. Applies only to federal rules that Congress had power to enact.

248. Only deals w/Erie question that arises when FRCP are in conflict.  Small world.
P. Questions of venue in diversity actions are governed by fed law – Stewart v Ricoh (1988).  AL common law doesn’t like forum selection clause.  Must decide whether to apply it under 1404.
Q. Fed court can review a jury trial award using state standard -- Gasperini v. Center for Humanities, Inc. (1996) (award of damages for lost photos)
249. Unguided Erie (no federal rule at all, but in federal court)

250. Depacage (combination of fed and state law)

R. Federal appeals court must review de novo (not deferentially) a district court’s determination of state law -- Salve Regina College v. Russell (Blackmun) (1991)
251. State law here was ambiguous

252. State court appeals level would review de novo, so must fed appeals court

253. 38 states allow certification to highest court when there is a state law Q

254. Sometimes feds stay a case if the state law issue is pending in another case

S. Actions taken to reduce diversity cases (they take a long time, use resources):

255. Changed citizenship rules for corporations to make fewer options for diversity.

256. Supplemental and removal more limited in diversity than in federal question.

257. Every court has magistrates (beside district court judges).  They are not Article III judges (14 year appointments); decide discovery & stuff like that, then goes to district court.  If both parties opt for it they can opt for a magistrate court case because it goes more quickly.  

258. Greater stinginess on standing.  

259. Elimination of federal habeas (used to be incarcerated in state jail could bring case in fed court, now more limited).  

260. Res judicata also being used to limit diversity cases.  

261. Still not working all that well.  Total fed judges = 1000; NY State has 3000 judges.  Study shows that we might need 4000 judges in the future!

T. Van Dusen choice of law/transfer rule true for plaintiffs too -- Ferens v. John Deere Co. (1990) (Kennedy): 
262. Deals with π’s motion for transfer after filing in federal court sitting in MS to circumvent PA SoL which had expired and use MS’s SoL which was longer.  π then tries to transfer back into PA.  Choice of law made in MS travels with case.  
263. Example of “parallel” litigation.  Usually move one so they’re together, or stay one so no contradictions.
264. Argument for:  if we make different rule for πs and ∆s, what if both move for transfer?  What if court moves sua sponte?  

265. Argument against:  Dissent points out this encourages what Klaxon tried to prevent: manipulation of fed system

U. State may apply own SOL to claims governed by the substantive laws of another state -- Sun Oil v Wortman (1988) (Scalia)

266. “It is never the case under Erie that either federal or state law – if the two differ – can properly be applied to a particular issue.”  Full faith and credit is about horizontal choice among coequal sovereigns, legislative competence.  The policies underlying Erie are different from this.  There’s no compass to guide us in choosing between equal states.

267. We’ve done it since the Constitutional Convention, why stop now?

268. Forum state clearly has procedural interests.

V. Erie analysis:
269. Is there a federal rule in direct conflict or that covers the same area?

270. Does this rule meet the requirements of 2072 and constitutional authority?

271. Is there a federal common law in direct conflict?  Res judicata and forum non are examples of federal common law.

W. SPECIFIC FEDERAL COMMON LAW (despite Brandeis in Erie, no “general”)

272. Controversies between states (the water case S. Court heard right after Erie)

273. Controversies about international affairs and admiralty

274. (Banco Nacional) – act of state doctrine

275. Gap filling (statutes must be interpreted)

276. Proprietary interests of the US 

277. (Clearfield Trust v. US) – UCC or federal law to govern?

X. Federal common law governs tort actions against parties protected by US sovereign immunity – Boyle v United Technologies Corp. (1988) (Scalia)

278. State tort claim, but there is a US interest (keeping military purveyors’ costs down)
279. There is a conflict between US and state interest (State for protecting citizens, US purpose to military helicopters not necessarily = safety)

Y. Reverse Erie – Felder v Casey (1988)  WI can’t apply its notice-of-claims statute to federal civil rights claims filed in state court because that provision “unduly burdens” the federal right.  

280. Displacement of forum law (here, state) is the exception not the norm as in Erie
281. Application of state procedural law not a consequence of forum shopping in state cases

Z. Federal court can’t change application of NY law -- Garland v. Herrin
282. Yalie kills girlfriend, guilty of manslaughter. Family sues him in NY state court for NIED.  No such tort in NY, dismissed.  Meanwhile, NY State court declares that neg. infliction is acceptable. But case = res judicata. 

283. MS doesn’t know why they didn’t appeal.  ??  Reversed and remanded…
VII. RES JUDICATA – the thing has been decided
A. Claim preclusion (bar) – Can’t relitigate same claim as in prior, completed adjudication, OR that should have been litigated then.  (Under modern joinder rules you MUST join claims about the same event.)  Usually about things that weren’t litigated.
284. If plaintiff loses, judgment = bar to second try (Herendeen)
285. If plaintiff wins, judgment say all subsequent claims for more $ “merge” (Rush)

286. Must bring all claims arising out of 1 wrongful act in 1 case -- Rush v. City of Maple Heights (1958)
a. ¶ in motorcycle accident on “bumpy” street in Maple Heights.  Sued successfully in Cleveland Municipal Court for damages to motorcycle (theory of negligence).  Now suing for personal injuries in Cuyahoga Common Pleas (also city negligent).

b. She wants to use issue preclusion.  Court says, claim preclusion:  you should have brought all at once.  

c. We are concerned that city didn’t fight hard in first suit, just $100, property damage.  They shouldn’t have that result held against them.

287. If claim in 2d suit is different from 1st, no claim preclusion -- Herendeen v. Champion International Corp. (1975).  3 questions:
a. Would a different judgment in 2d action impair rights under 1st?

b. Is same evidence necessary to maintain 2d cause as first?

c. Are facts & issues of 2d present in the 1st?

288. Declaratory judgment saying ∆ not contractually obligated to indemnify π for a fire barred a later suit for indemnity based on a different contract -- Seaboard Coast Line Railroad Co. v. Gulf Oil Corp. (1969)

289. ∆ may not split his cause of action against π using part of it as a defense to the first action and saving the remainder for a separate affirmative suit -- Mitchell v. Federal Intermediate Credit Bank.  1932 (not Supreme Court)

a. Compulsory counterclaims have to be raised in initial suit or barred later by res judicata.  But note:  states may have their own counterclaim rules.

b. Bank sued for $9k loan for crops.  Defense was that his crops were worth 18K and the bank had those proceeds.  Won but didn’t bring counterclaim for the remaining 9K.  

c. Justice Shaw:  “One cannot use the same defense first as a shield and then as a sword.”

B. Rule 13(a) deals w/compulsory counterclaims.  Restatement of J 22 more lenient rule

C. Test for claim preclusion under Res of Judgments 2d:

290. Same claim or claim arising out of same transaction?

a. At trial, you can amend pleadings or ask for continuance if need be

b. You can plead in the alternative too

c. Exception to same transaction:  something like annual bond coupons

· Can’t sue for all $$ at once, can’t see into future

· Must sue once/year (but you might be able to use issue preclusion on, say, the validity of the bond)

· But landlord must sue for entire amount on overdue renter
291. Same parties or their privities?
292. Valid and final judgment?

D. Parties & privities

293. Different parties but privy to original parties are claim-precluded -- Nevada v. United States (1983)
a. Weird case for a bunch of reasons, including that all parties weren’t on same sides in original litigation

b. S. Court seems concerned about quiet title to water rights not being interruptible

c. Defendants entitled to repose, reliance interest in the judgment

d. Oddly, nonparties (new settlers) can use claim preclusion v U.S.

294. Hansberry v Lee – in original suit (racial covenant), collusion between the two “sides” who both really wanted same answer.  No privity.  No claim preclusion.

295. Are unborn kids privities?  Agent Orange (ongoing)
296. “Laboring oar” theory of privity -- Montana v. United States (contractor of US building sues re taxes, loses; US tries to sue directly, court says “you paid for original litigation, etc.”

297. Another example of nonparty preclusion:  Provident Tradesmens Bank v Patterson (1968).  Car accident, lawsuit v insurance co., insured (Dutcher) not joined (prob would have destroyed diversity OR they wanted his testimony).  Ins. co. says he’s indispensable – what if he’s sued again later on same policy?  S. Court says, Dutcher would be precluded from claim v insurance company in that situation.
298. Amicus curiae not parties for preclusion:  Martin v. Wilks (Birmingham consent decree, class action, re integrating fire dept) (1989)

299. Unappealed adverse judgment precludes relitigation – Federated Dept Stores v Moitie (1981)  7 stores sued Federated, dismissed for lack of private right of action; later S. Court decision gave private right; 5 appealed.  Brown & Moitie had tried a new suit, wanted to remove.  Message:  you should appeal, not relitigate.

300. Note claim preclusion harmful for civil rights actions and the like, challenging established norms

301. Failure to file affidavit of good cause = “jurisdictional,” not a dismissal w/prejudice.  No claim preclusion -- Costello v. United States (bootlegger/INS)

302. Dismissal on SOL grounds = substantive, “on the merits” -- Shoup v. Bell & Howell (1989).  Qualifies under 41(b).  PA Fed court dismissed for SOL.  MD fed court must preclude claim.  SOL still an open issue for courts.
303. Rule 41(b) dismissal not necessarily claim preclusion -- Semtek International Inc. v. Lockheed Martin Corp. (2001).  Scalia says, it just bars refiling in the same fed court from which it was dismissed.  State court must give to the earlier federal judgment the same preclusive effect that the judgment would have gotten in the courts of the state where the first federal court sat.  Erie analysis
a. Federal rule?  How about 41(b)?  He says no, so:

b. Federal statute?  How about 1738?  No good, it talks about giving FFC to state courts; this was a FEDERAL judgment

c. Now, federal common law.  Balance, like Byrd; mix, like Gasperini; go to outcome determination?  I know, we’ll ADOPT CALIFORNIA’S LAW.  As we do in 4(k) using state’s reach to = fed’s reach.
d. Parties must know in first case what its reach will be.  Res judicata should be based on first state’s view of it.

E. What do you sue for if you anticipate future harms?  Like ongoing nuisance cases…

e. You can get for increased risk of lost opportunity

f. Get a declaratory judgment about $ in the future if you develop cancer?

g. Emotional distress over possibility of future injuries

h. Sue for cost of periodic medical checkups (medical monitoring; a bond)

F. Issue preclusion (collateral estoppel) Can’t relitigate in a different action issues that were resolved in prior litigation.  About things that WERE litigated.  Test for issue preclusion:
304. Issue of fact or law

305. Necessarily determined

306. Determination is essential to the judgment

a. Recent trend towards asking appellate courts to decide ALL issues on appeal so as to clarify

b. Famous case: Evergreens (litigation re taxes).  If you don’t know whether determination was essential, you have an Evergreens issue

307. Valid final judgment -- check:

a. May depend on kind of court, procedures, discovery, etc.

308. Also note, if party could not appeal 1st decision (i.e. he won) can’t be precluded

309. How find these things out?

a. Opinion, if published

b. Trial transcript

c. Verdict – esp. if special verdict (a form) that lists the elements found

d. In the pleadings

e. Pleadings are amendable.  

310. (Old) Finding of contributory negligence in case 1 precludes litigation of other party’s negligence in 2d -- Little v. Blue Goose Motor Coach Co. (1931) (bus/car accident)

311. (Modern) Collateral estoppel only to matters actually litigated & determined in prior action -- Kaufman v Eli Lilly (1985) (DES case) (can relitigate ‘concert of action’ theory)

312. Rule 17(a) bears on issue preclusion

G. Ways around issue preclusion:

313. Party couldn’t have obtained review in earlier court

314. Issue is one of law and 2 actions have unrelated claims or the law has changed

315. Procedural differences (witnesses, discovery, flexible proceedings)
316. Any inconsistency in prior litigations
317. Burden has shifted

318. Public interest or lack of foreseeability dictates new determination of the issue

H. Parties bound and advantaged by issue preclusion – no need for mutuality

319. Nonmutual defensive use:  Bernhard v. Bank of America Nat’l Trust & Savings Assoc. (1942) Relative sues first executor & then bank over estate.  Same issue, valid judgment, same interest/party in privity
a. S. Court followed this in Blonder-Tongue later

320. Nonmutual offensive use:  Parklane Hosiery Co. v. Shore (1979)  Stockholders want to use finding in SEC trial against company.  We’re not worried:  parties couldn’t have joined before (not freeloaders) and Parklane had every reason to litigate fiercely in first case.  (And we don’t care about jury trial, except Rehnquist.)

321. In cases involving both legal and equitable claims that turn on overlapping facts, the courts must submit legal issues to a jury before resolving the equitable issues, because of possible issue preclusion -- Beacon Theatres, Inc. v. Westover (1959)  There’s no such thing as a right to a bench trial.

322. Argument against nonmutuality:  seems intuitively unfair; coattails; possibility of compromised verdict in 1 case shouldn’t bear on another

323. Other solutions to avoid the wait & see:  joining plaintiffs, get all to agree to be bound by a test case, enterprise theory

I. Litigating Against the Government & Res Judicata  -- works differently against the US.  Immortal entity but changing members & policy all the time so you can’t hold to issue preclusion.  Constantly in court.  Issues percolate throughout entire fed system.  Need breadth of litigation.

324. No issue preclusion for govt when laws change -- Commission v Sunnen (1948) (taxes)

325. Exception:  sometimes people w/big reliance interest get issue preclusion anyway:  US v Moser, 1927 (Civil War vet fought over pension)

326. Mutual defensive collateral estoppel OK -- U.S. v. Stauffer, 464 U.S. 165 (1984)  (Rehnquist) Stauffer won v. EPA earlier on issue of whether private contractor could inspect.  Govt brings case again in another circuit.  Precluded.

a. IRS does this a lot.  “Acquiesced” on a decision means they’ve agreed this will hold in all circuits.

327. Nonmutual offensive collateral estoppel not OK -- United States v. Mendoza (1984).  Mendoza, Filipino WWII vet, tries to rely on prior case of 68 Filipino WWII vets v. US

J. Interjurisdictional Preclusion:  Intrastate contributes to uniform enforcement of state laws & increases efficiency; interstate, or state-federal, has a different impact.  Affects sovereignty

328. State/Federal Preclusion

a. Hypo:  X sue Y in state A w/compulsory counterclaim rule, but Y not assert.  Can Y use X in state B, w/out compulsory counterclaim rule?  Not according to 1738 & full faith & credit

b. Argument for:  tells litigants what they are fighting for.  Argument against:  subverts sovereignty of state B

c. Note 1738 altered to solve this problem re:  child custody 

329. State to federal:  Constitutionality of an official act may not be relitigated in a § 1983 action after having been litigated in state court.  Allen v. McCurry (heroin felon & constitutionality issue under § 1983)  No problem w/state court, concurrent jurisdiction

330. State to federal:  State claim on breach of contract = merged w/civil rights violations.  Migra v. Warren City School District Bd of Ed.  (1984) Issue preclusion.  

331. State to federal:  a state court’s judgment’s preclusive effect on a federal antitrust claim shall be governed by the law of the state in which the initial judgment was rendered.  Marrese v. American Academy of Orthopedic Surgeons (1985)  (O’Connor)
K. Stare decisis

332. More flexible than the preclusion doctrines.  Can say it’s not on point.

L. What is a final judgment?

333. “Judgment on the merits” – Costello.
334. Used to be Rule 41 dismissals, but not since Semtek (2001)

335. Q re Semtek:  does it only apply to diversity cases???

336. Settlement = a final judgment, creates claim preclusion (NOT issue preclusion).

337. Default judgment – again, claim preclusion NOT issue preclusion

M. Rules relating to preclusion & final judgment

338. 41(a) voluntary, w/out prejudice – can bring again, once
339. 41(b) involuntary, w/prejudice – can’t bring again except
a. Jurisdiction (personal or subject matter)

b. Venue

c. Failure to join under 19

340. Defendants can dismiss counterclaims as in 41(a)
341. Counterclaims:
a. Rule 13(a) – compulsory – anything arising out of original transaction, unless court can’t get jurisdiction

b. 13(b)—Permissive – anything else
342. Amending pleadings, Rule 15:

a. Anytime before a responsive pleading is filed

b. By leave of the court

c. If you raise a point at trial, pleadings are amended

N. Ways around final judgment:
343. Successful collateral attack on pj or smj.  QIR cases.
344. Interlocutory appeal -- 1291.  Conserves resources.  Biggest set of exceptions – 1292.  

a. Any time there is an injunction at issue.  1292 (a)(1)  

b. Carden was under 1292 (b).  Open question of law and reasonable minds could differ, and an issue crucial to the case, then D. Ct. can certify to court of appeals.  In this case, 5th Cir denied first appeal.

345. Writ of mandamus – WWVolkswagen.  Says “judge has abused power of his office, you must reverse.”  But really, for him to say that there was jurisdiction, IS gross abuse of power.  Not used very often, would eat up the final judgment rule.
346. Rule 60:  relief from judgment
a. Clerical mistake

b. mistake, inadvertence, surprise, or excusable neglect;

c. newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial

d. fraud, misrepresentation, or other misconduct of an adverse party; 

e. the judgment is void; 

f. the judgment has been satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application; 

g. any other reason justifying relief from the operation of the judgment. 

O. Issue preclusion w/regard to foreign judgments:  same basic idea.  Litigants should have known what the effect would be in the first case.  But issues of comity/mutual enforcement come into play.

P. One last res judicata concept:  law of the case.  Document is discovered, deemed admissible.  Trial goes through lots of appeals and ends up back in district court, new trial.  You can’t relitigate whether the document is admissible or not.  

VIII. RULE 11 IMPACT
A. (Before revisions to Rule 11) Attorney has legal obligation to fully & independently investigate a case he is bringing -- Garr v. U.S. Healthcare.  Sanctions available
B. The very early version  - empty head, pure heart – too soft.  This one encouraged satellite litigation – newer version heads that off.
C. Now you are warned before sanctions, either find evidence to support or pull the pleading.  Also, penalties to court instead of other side.

D. Sanctions:  $, discovery sanctions (which distort the case)

E. Civil rights bar disproportionately affected.  Scalia wouldn’t sign off on this one.
RULE 4 CHART TC  " RULE 4 CHART "\l 1  
	
	Within a state
	Outside a state
	Outside the country

	Individuals
	According to law of state where he is OR
according to law of state where court is OR
by personal delivery OR
by delivery to a responsible major person @ his dwelling

MAY WAIVE SERVICE

WITHIN 120 days
OR by seizing property if no other way to contact*


	when the longarm statute of the state where court is permits it OR
w/in 100 miles of the court’s location OR
if he’s a 14 or 19 or 1335 party OR a fed statute sez so

MAY WAIVE SERVICE

Longer response time for both waiver & answer to cmplt
OR by seizing property if no other way to contact*
	according to Hague Convention or
according to that country’s law or
as the foreign country instructs or
by person delivery if it’s not against that country’s law or
whatever the court here says is OK

MAY WAIVE SERVICE

Longer response time for both waiver & answer to cmplt

	Infants & incompetents
	according to law of state where he is OR
according to law of state where court is


	same as above OR
	according to law of country or
as the country instructs

	Corporations


	according to law of state where it is OR
according to law of state where court is OR
by personal delivery to an adequate representative or agent
MAY WAIVE SERVICE
WITHIN 120 days
OR by seizing property if no other way to contact*
	Apparently same as above
	same options as for individual, except no personal delivery

	States & municipalities
	--
	on the chief executive officer of that entity OR
according to that state’s laws OR
if it’s a 14 or 19 or 1335 party OR
a fed statute
	--

	United States
	to US attorney for the district OR
to the civil clerk @ the US Atty’s office OR
to the Atty Gen of the US in DC
sometimes a copy to officer 
NO WAIVER OF SERVICE
Some note about reasonable time to serve?


	--
	--

	U.S. agencies, officers & employees w/in scope
	same as for US plus a copy to the officer or employee in question


	--
	--

	Foreign corporations
	OK to serve anywhere if an aggregate of contacts with the US but not enough contacts to make amenable in any particular state


	--
	--

	Foreign countries
	--
	--
	§ 1608


*must have a statute first!

Discussion of Joinder in SMJ document, page 13.

Brief discussion of supplemental jurisdiction re 1332 in SMJ document

JNOV/JML/JMOL, SMJ document, page 27

· Rule 20: whether Zahn is still good law is unclear, class actions are not explained.

Kadic v Karadzic discusses immunity from process.  SMJ doc, page 69

Discussion of comity in PJ document, page 7

Discussion of class actions in PJ document, page 60

Ius tertii – usually you can’t come into court and litigate claims of third party – 17(a) has this put into law – exceptions might be when 3d parties can’t act (children, or citizens of a state)

Parens patrii or states intervening in the Champlain case would be a way around 

Before 14th Amend, civil rights only a constraint on the fed govt; now a constraint on the states; 

Standard Erie analysis, using Semtek:

1.  What kind of case?  Guided or unguided?  Guided = some Federal smarties have thought about this issue (the 4 levels of folks who create the rules) and we can defer to them.


Is there a FRCP?  (Like Hanna).  There is 41(b), since that was the rule for the dismissal.  



OK, is that rule on point?  Would it control the situation?



Mysteriously here, the Court says no.  41(b) means you can’t go back to the same court.  Before this case, we thought “dismissal with prejudice” meant the same thing as “on the merits”.


Is there a federal statute?  1738 is a possibility.  (Ricoh)  Some smarties looked at this.  As long as it’s within Congress’ constitutional authority to enact it… Yes, full faith & credit tells Congress to do so.  



Ok, is it on point?  




Big problem:  tells you effect to accord to a state judgment, but not to a federal court judgment.  And they knew, because 1738 talks about courts anywhere in US giving state court judgments effect.  It’s an omitted case.




Now usually you would fill in with federal common law.  Filling in the interstices.  Judges usually fill it in.  In theory, the Court could write its own federal common law to fill in this case.


Is there federal common law?  Now we still have the Erie problem.  No smarties.  Unguided.  Room to argue about it now.  Various of the justices go back to different rules.  



York:  outcome determinative?  If yes, California law



Byrd:  balancing test?  Who cares more?  Pretty easy to say, California



Harlan:  who has a right to control the primary behavior?  If claim is about California law, it would be California.


But here they went “a third way” – creating a federal rule that has it both ways like Gasperini.  A middle way.  Accommodate both state and federal interests.


“We think fed govt does have enough interest in any case in fed court to apply a federal rule.  But CA has interest too.  So we are adopting Ca law as our federal rule.”  Any time you are in diversity, the federal rule is to adopt the state’s law.  It’s still a federal rule.  Spirit of Erie would be violated otherwise.  


They are holding onto control of the situation.  Retains federal power to change the result without having to actually create something.  Look at 17(b) – capacity to sue or be sued.  Avoid an Erie problem while holding onto power to create federal rule if needed.


They quote Klaxon, which says you must apply state choice of law rules when possible.  But we could change any time we wanted.

What does this do for them?  Means they don’t have to interpret.  Means they don’t have to create anything, but borrow.  They often do this with trademark actions, because the trademark statute has no SOL – borrow SOL from state.


This is actually the solution they’ve already created for another Erie problem:  diversity.  For instance, NY’s long arm statute doesn’t pull media defendants in.  If state court can’t, why should NY fed courts?  There is federal power to do it, but it would undermine NY’s power of law.  Same thing:  adopted state law.  That is 4(k)(1)(a).  


Congress can create personal jurisdiction rules.  The rest of 4(k) creates different PJ rules.  

Supplemental jurisdiction can create Erie problem too.

FRCP and 28 USC Titles

Interaction of rules and statutes

	Rule
	Details
	Sometimes related to
	Notes
	Cases where we see them

	Rule 3
	
	
	Action commences when filed in court
	Conflicts with state SOLs sometimes.  Ragan; walker v Armco

	Rule 4
	Service of process
	Jurisdiction (4K and 4N)
	Gets its own chart from me
	Omni

	Rule 7
	Pleadings & form of motions.  No more oral motions, as in the old days.  
	Older form, Equity Rule 30
	
	Reference to Equity Rule 30 in Mottley, although it’s not an equity case

	Rule 8
	General rules about pleading (i.e. plaintiff has to request relief) and a reserving to the court of the right to alter pleadings if there are errors of pleading (i.e. you filed a counterclaim that’s really an affirmative defense)
	1331 (Arising under) in terms of the “well pleaded complaint”  -- you can’t use an anticipated defense to create a claim

Rule 11 (pleadings are subject to Rule 11)
	
	Mottley

	Rule 11
	No frivolous claims
	
	Notice it punishes attorneys 
	Garr v US Healthcare

	Rule 12
	Dismissals.  See details below.
	
	These happen BEFORE answers or discovery or anything
	

	Rule 12(b)(1)
	…for lack of subject matter jurisdiction
	Can be brought up at any time
	Can make this without waiving objection to PJ

May be made at any time or sua sponte by the court
	Carden v. Arkoma
Improperly used in Merrell Dow (s/be 12(b)(6)))

	Rule 12(b)(2)
	….for lack of personal jurisdiction
	Use it or lose it
	Must make this at outset if you want to raise it

Must be in a pretrial motion or a responsive pleading
	Milliken v. Myer

mentioned in discussion of Pennoyer v. Neff

	12(b)(3)
	…for improper venue
	Use it or lose it
	Must be in a pretrial motion or a responsive pleading
	

	12(b)(4)
	…for insufficiency of process
	Use it or lose it
	Must be in a pretrial motion or a responsive pleading
	

	12(b)(5)
	…for insufficiency of service of process
	Use it or lose it
	Must be in a pretrial motion or a responsive pleading
	

	Rule 12(b)(6)
	…for failure to state a claim upon which relief can be granted
	Before trial or at trial

Seen w/Rule 56 if successful (summ judg)
	Can make this without waiving objection to PJ

But must also raise PJ

Must be made before trial, in pleadings, or at trial

Used to be demurrer
	says “is there a duty?”
discussed as perhaps a better ground for Merrell Dow

WTC cases – no duty to people on the ground

	Rule 12(b)(7)
	…for failure to join a party under Rule 19
	Before trial or at trial
	
	

	Rule 12(c)
	Judgment on the pleadings 
	After pleadings but before trial

Seen with Rule 56 summary judgment
	Facts agreed on but don’t trigger the law
	

	Rule 12(g)
	You must consolidate all defenses in motion for judgment on the pleadings
	If you leave out any defense under 12(h)(1), you lose it.  You can still add 12(h)(2) defenses
	
	Referred to in casebook when discussing Pennoyer

	Rule 12(h)(1)
	Make ‘em by motion or lose them:  pj, venue, process
	
	
	Is this the one she told the story about?  “Who taught YOU civil procedure?”

	Rule 12(h)(2)
	Make ‘em by trial or lose them:  no claim under which relief can be granted, failure to join a Rule 19 party, failure to state a legal defense to a claim
	Rule 7
Rule 19
	You can raise THESE (1) in pleadings, (2) by motion for judgment on the pleadings, or (3) at trial on the merits.  NO LATER.
	

	Rule 12(h)(3)
	…for lack of subject matter jurisdiction
	
	Can be raised at any time, and can be raised by the court as well
	Raised sua sponte in Mottley

Used improperly in Merrell Dow

	Rule 13
	joinder of counterclaims and crossclaims and parties thereto
	Old Equity Rule 30 (?)
	
	Moore v. New York Cotton Exchange



	Rule 13(a)
	…related counterclaims (compulsory)
	
	
	Rush v Maple Heights (not fed)

Mitchell v Fed Bank

	Rule 13(b)
	…unrelated counterclaims (permissive)
	Counterclaims very permissive
	
	

	Rule 13(g)
	…cross claims against non-adversary parties if related to original action
	Cross claims less permissive; must be related BUT not compulsory
	Has accelerating language (may be liable)
	Nevada v US

	Rule 13(h)
	…adding parties to a cross claim or a counter claim
	Rule 19

Rule 20
	
	

	Rule 13(i)
	Separate trials & judgments
	Court can sever claims
	
	

	Rule 14(a)
	Impleader (the DEFENDANT can add a third party defendant)
Defendant brings in 3d party
	§ 1367 (If fed claim is 1332, NO supplemental jurisdiction over folks added this way)
	
	Owen Equipment & Erection Co. v. Kroger (OPPD added Owen)

If Gray were fed, American Rad would implead Titan

If Asahi were fed, Cheng Shin would implead Asahi

Omni (impleaded Wolff)

	Rule 14(b)
	Plaintiff brings in 3d party when a counterclaim has been raised against it
	Now π is the equivalent of a ∆
	
	

	Rule 17(a)
	“real parties in interest” must prosecute

partly about res judicata (against parties in privity i.e. agent, executor)
	Compared with § 1359 (collusive joinder) (a way to keep the wrong folks OUT of federal court)
	Not a principled litigant

A way to get folks who are avoiding federal jurisdiction (?)
	DeFunis

Carden v. Arkoma

Rose v Giamatti



	Rule 17(b)
	capacity to sue or be sued is determined by DOMICILE
	
	this means sometimes a fed court will issue a ruling under state law (i.e. legal age of consent)
	Carden v. Arkoma
Red Cross

Van Dusen (standing to sue after 1404 transfer)

Woods

	Rule 18
	Single party can join all related & unrelated claims against an opposing party
	§ 1367
	
	

	Rule 19(a)
	Necessary joinder of party for just adjudication.
Without this party complete relief can’t be granted OR w/out joinder, that party’s interests won’t be protected
	Subject to Rule 23
§ 1367 (If fed claim is 1332, NO supplemental jurisdiction over folks added this way)

	
	Insurance company case (policy limited to $x, many wish to sue, multiply vexed)

	Rule 19(b)
	Court can dismiss entire action if a necessary party isn’t there
	Many think this is a terrible rule.  See Shields v Barrow
	Prevents a small number of cases from being heard at all.  If you can’t get the necessary parties you are out of luck.  Some wiggle room
	

	Rule 20
	Permissive joinder of ¶s or ∆s under CNOF; allows for separate trials for improperly joined parties
	§ 1367 (If fed claim is 1332, NO supplemental jurisdiction over folks added this way) 

	Courts apparently often don’t allow plaintiffs to join add’l defendants this way. ???
	?Finley?

	<Rule 21
	– misjoinder not ground for dismissal>
	
	
	

	Rule 22
	interpleader (to avoid ¶ multiple liability; no need for CNOF).  Plaintiff may join parties as defendants.  A DEFENDANT must use cross claim or counterclaim.
	§ 1335 (interpleader)
<1397 (venue for interpleaders)>
	Stakeholder may slug it out w/claimants
	

	Rule 23
	Class actions

Theoretically, defendants could be a class too
	Relates back to Rule 19

Notice there are 3 kinds.
For b(3) You have to give notice to each & every member of the class and People in the class have the right to opt out, unlike B1 and B2
	Original idea:  prevent a million tiny lawsuits.  In fact, has created more litigation by making it easier for someone w/a little claim to join
	Zahn

	Rule 23(a)
	Lays out requirements:  numerosity (?25+)?; common Qs of law or fact; reps are typical; and reps adequate to protect interests of class.
	And manageable!
	Some say Rule 23 creates a nationwide service of process
	

	Rule 23(b)(1)
	Often for “limited fund” cases.  Separate actions might force incompatible behavior of party towards litigants
	This interacts w/Rule 22?
	
	

	Rule 23(b)(2)
	Injunctive or declaratory relief (i.e. Brown v Board of Ed; Gratz v Bollinger)
	
	
	

	Rule 23(b)(3)
	The most common.  Class action convenient & desirable.  Qs of law or fact predominate over individual members’ separate Qs
	
	
	Zahn

	Rule 23.1
	Just for shareholder derivative actions
	
	
	Shaffer

	Rule 24
	Intervenors (not invited by ¶ or ∆, but has  a claim or defense w/a question of law or fact in common with the case)
	§ 1367 (If fed claim is 1332, NO supplemental jurisdiction over folks added this way)
	Original concept:  weren’t on either side of V.  Now they must choose.

If ∆, C can sue A.  A (() can’t sue C.  (s in general have more limitations. 
	Rarely used.  Rule 19 much more common.

	24(a)
	Intervention as of right:  statute confers right or applicant must be allowed to protect his own interest
	
	
	

	24(b)
	Permissive Intervention:  statute confers right or applicant has a Q of law or fact in common
	
	
	

	Rule 35
	Re medical exams
	Used oddly in a case (Sibbach) to illustrate “procedural” rule vs. “substantive” rule
	
	Sibbach

	Rule 36
	See below:  but that fact isn’t issue precluded later, because it wasn’t litigated
	Rule 11
	
	

	Rule 37
	Court may stipulate a fact
	Rule 11
	
	

	Rule 38
	Right to demand trial by jury
	Contrasted with Rules 56 & 57
	
	

	Rule 39
	Trial by jury or by the court
	Contrasted with Rules 56 & 57
	
	

	Rule 42
	judge allowed to consolidate OR separate trials
	
	
	

	Rule 56
  Summary judgment
	on the pleadings plus affidavits (so, before trial, but after some discovery, answers, etc.)
	
	
	

	Rule 57
  Declaratory judgment
	Can request jury trial instead under 38 and 39
	Can be advanced on the calendar
	
	

	Rule 59
	Amendment of judgments
	
	
	

	Rule 60
	Relief from judgment.  See list in outline.
	Exceptions to res judicata
	
	


	Rule
	Details
	Sometimes related to
	Notes
	Cases where we see them

	1331
	Federal question

Narrower than reach of Constitution
	Fed jurisdiction of fed questions is concurrent w/states
	NOT exclusive

1875 

Protective jurisdiction is a subset of this.  See Red Cross, Lincoln Mills
	Mottley

Gully

Smith

Merrell Dow

Case v Borach

Cort v Ash

Franchise Tax Board

	1332
DIVERSITY
	In tension with Rule 23 and 1367

Must be citizen of A STATE too
	Jurisdiction concurrent w/states

NOT EXCLUSIVE
	Horton v Liberty Mutual says you can use counterclaim to meet amount in controversy.  Not often used.
Americans abroad can’t use 1332
	Strawbridge

Morgan v Traffic Stream

Carden

Rose

Zahn

	1332(b)
	Penalty for not meeting amt in controversy
	If after case is over π won less than amt in controversy, may have to pay losing side’s costs
	
	

	1332(c)
look to citizenship of dead or infant or incompetent for diversity purposes
	Look to citizenship of dead or infant or incompetent
Rule 17(c) also relates to capacity of dead/infant/incompetent to be sued
	
	
	

	1334
	Bankruptcy
	EXCLUSIVE jurisdiction
	
	

	1335
	Interpleader (with notes re affidavits)
Only minimum diversity needed

$500 = amt in controversy

Creates SMJ and PMJ all in one
	Rule 22
1397 (for venue)
	Avoid defendant “multiply vexed”
	State Farm v Tashire

	1337
	Antitrust if $10K
	
	
	

	1338
	Patents
	EXCLUSIVE jurisdiction
	
	

	1359
  no collusive joinder
	17(a) is counterpart (real party in interest)
	
	
	Rose

	1367(a) supplemental jurisdiction

added claim that arises out of proper federal claim OR 

pendent claim (one transaction has fed and state consequences) OR added party

	Rules 18, 19, 20, 21, 22, 24
	But 3d party cross claim even if under 1332.  C has no choice but to be in fed court

No mention of Rule 23.
	Problem 1 – additional defendants -- 24, 19 – some parties who have not been joined by plaintiff who are so tightly bound to the dispute that they must be present for justice
Problem 2 -- Rule 20 (joined plaintiffs)

Example:  A (NJ) sues B (NY).  Can’t add C (NJ) as a defendant – 1332.

BUT A (NJ) sues B (NY).  C (NY) jumps in as a plaintiff.  This also defeats 1332 but is apparently OK.  Seems to be allowable, though.  But most courts wouldn’t allow it

	Upholds Gibbs, reverses 

Finley



	1367(b)
	If it’s a diversity case, no supp juris over claims from Rules


14

19

20

24

if it would destroy diversity
	
	Can’t use supplemental jurisdiction to end run diversity
	Preserves Kroger

	1367(c)
	Court has discretion not to hear certain state claims (novel issue, etc.)
	
	
	Codifies Gibbs’ discretion element

	1367(d)
	Provides tolling on SOL for state claims
	In theory, while claim pending & for 30 days after dismissed
	
	

	1367
	
	
	Problem 3 – Rule 23
Bringing suit using diversity.  § 1367 doesn’t mention Rule 23 at all.  If you can join any claims other than the ones mentioned here, and 23 isn’t mentioned, what’s the story?.
	

	1369
multiparty multiforum jurisdiction
	WTC scenario

minimal diversity

minimal NOF
	
	Refers to “residence” rather than “domicile”
	WTC

	1391
	Residence for venue purposes
	Very expansive definitions
	“venue” further narrows π’s choice of where to go to court
	

	1397
	Venue for interpleader
	1335
	
	

	1404
	Change of venue 

Must be to a court where it could have been brought
	Carries the law of the original forum with it
	
	Van Dusen

Stewart v Ricoh

	1406
	Change of venue for MISTAKE
	DOES NOT carry law of original forum with it
	It may be that you can transfer even if original court didn’t have jurisdiction
	Goldlawr v Heiman

	1407
	Transfer for multidistrict litigation

(asbestos)
	Only for pretrial purposes
	Action then goes back to transferor forum
	

	1441
	Removal to federal court

Waivable right use it or lose it

If one ∆ wants removal & others don’t, it’s removed
	1331, 1338, 1369, 1603:  removable w/out regard to citizenship

1332:  not removable if ∆ is a citizen of home state

1369:  if action could have been brought or ∆ is party to an action that could have been brought and this claim is related, even if original state hadn’t jurisdiction
	Only removable by defendant

Only removable to district w/jurisdiction
	Non federal claims can be severed (discretion)

Piper

	1738

full faith & credit
	Applies to valid judgment

Full Faith & Credit Clause
	Tells you about claim preclusion

See Restatement of Judgments
	Statutes and judicial proceedings

Of the STATES
	

	1738A
	Custody re ff&c
	
	
	

	2072
	Rules Enabling Act
	Doesn’t differentiate diversity from fed Q for purposes of procedure
	Creates layers of review for federal rules.  See outline for details
	

	2201, 2202
	Declaratory Judgment Act
	
	
	Aetna

	2283
	Anti-Injunction Act
	
	
	Chick Sam Koo

	42 USC 1983
	Go to fed court if state has infringed your federal rights
	Provides express right of action
	
	Allen v McCurry
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