CivPro Outline (Fall 2003 Dreyfuss)

I. PROCEDURAL MOTIONS

A. GETTING RID OF A CASE

1. Dismissals

a. Grounds for Dismissal in Rule 12(b)
i. Before trial motions – can dismiss b/c case is defective (this court can’t handle)

ii. Encouraged by 12(h) to make these objections b/c otherwise you lose many of them: “use it or lose it”

iii. Never lose subject matter jurisdiction!! – 12(h)3 – don’t want court where it doesn’t belong; court can also raise issue sua sponte (on their own).

2. Other Ways to Get Rid of a Case

a. There are other reasons to get rid of a case…i.e., you don’t need a trial…don’t need jury to rule on dispute of facts:
b. Failure to state a claim: Situations where there is no right to legal relief
i. Hypo: offended by someone on the street with piercings…no right to seek redress…nothing in law to stop him.  No need for trial…motion under 12(b)(6) – failure to state a claim under which relief can be granted.

ii. Answers the question “is there this kind of tort?”…common law term is demurrer (D denied there is a right to relief)

iii. 12(b)(6) dismissal is a” use it or lose it”, once there’s already been a trial on the merits.

c. Judgment on the Pleadings: Everyone agrees on facts, but facts aren’t enough to trigger the application of law: 

i. Hypo: set someone up on date…they ask if she’s cute…you say she’s got a great personality…she sues for libel.  There is an action for defamation that exists…does it apply in this case?  There may be no dispute of facts (everyone thinks she has a good personality)…but is the implication of the statement enough to trigger the law of defamation?

ii. Rule 12(c) rule for judgment on the pleadings…don’t need a jury (in this case may also need an affidavit from the guy).

d. Summary judgment: rule 56

B.  POTENTIAL ACTIONS FOR RELIEF PRIOR TO FINAL JUDGMENT

1. Test for Injunctive Relief
a. Likelihood of success on the merits

b. Chance for irremediable harm (how bad is harm)

2. Types of Relief

a. Temporary restraining order (TRO)

i. Court proceedings sometimes takes a long time…sometimes need court to do something quickly

ii. Can grant these ex parte (without the other party), but it usually has an expiration date.  

iii. Then both parties come in to argue the merits 

b. Preliminary injunction 

i. Lasts longer than TRO

ii. Can be granted pending the outcome of the case.

c. Stay

i. If trial comes out against you, you can still request a stay of the injunction pending appeal

II. JUSTICIABILITY

aNALYZING justiciability
1. Standing

a. Direct injury to (, caused by (
b. Injury redressable through relief sought

c. Right of action granted

2. Political Questions

a. Problem is one the court is supposed to be dealing with

b. Not stepping on toes of other branches

c. Doing the job its best suited for?

3. Timing

a. Live case or controversy

b. Not a stale issue (Mootness)

i. Exceptions:

1. Voluntary cessation

2. “Capable of repetition yet evading review”

c. Not a hypothetical question (Ripeness)

i. Exception: Federal Declaratory Judgment Act

A. STANDING
1. General
a. Generally asks is this the best litigant to bring the case?

b. This is a judge made rule, but rooted in the constitutional restriction that courts may adjudicate only “cases or controversies” from Article III

c. Elements

i. There is a Direct Injury to the (
ii. Injury is traceable to ( (i.e., ( actually caused the injury)

iii. The injury is redressable through the relief sought 
1. Is what they’re asking for relevant?

2. Example: injunctive relief - if court grants injunction, will that solve problem?

3. Note: this is also relevant to mootness (discuss it twice or cite to previous discussion)
d. Courts want a dispute that is concrete and somewhat unique…someone with a discrete harm has no other recourse to bad policy…protect minority against majority.

i. Example: some people challenge laws based on the fact that it will cost them tax money (no standing…affects everyone)

ii. Counter-Example: Flast v. Cone...tax dollars paying for religious school (different situation…1st amendment protects religious freedom…minority has a right irregardless of what majority thinks about the idea)

2. Cases

a. Cudahy JayCees v. Quirk: ( is suing ( for enforcement of a contract in which ( said he would pay $1000 to anyone who could prove fluoridation cannot cause “dermatologic, gastrointestinal and neurological disorders.” 

i. Floodgates problem…can’t just let anyone sue

1. This case is essentially over a wager

2. Can’t let people bet on any given issue and then sue each other to let the courts decide who’s right!

ii. Test for court:  Party must show direct harm; allows for concrete record to establish facts and allow for reasonable judgment
1. In present case, courts are in bad position b/c they must look to the parties to provide information (parties could provide any information at all)

2. Court must take on things that they can legitimately handle
b. Ex-Cello-O Corp. v. City of Chicago: Chicago has banned paper milk containers.  ( manufactures machines that make these containers.  Another ( actually makes the bottles themselves.  Each ( wanted a declaratory judgment that the ordinance didn’t prohibit using paper milk containers, or if it did that it was invalid (unconstitutional).  

i. Ex-Cello-O has no standing!!!

ii. Court says parties aren’t really directly harmed!  Law prevents use of the containers!
1. Says damage to parties is only indirect; court has no jurisdiction over incidental, indirect damage.  

2. Court seems manipulative…doesn’t seem all that incidental  or indirect (this is their business that’s going to be affected by decreased usage of containers!)

iii. Policy rationale: This is a floodgates argument: something affecting the economy could affect a lot of people but they can’t all bring suit (otherwise the factory workers, etc. could sue).  

iv. Note: Courts prefer non-constitutional arguments because constitutional judgments affect everyone and it’s hard to change the Constitution.
3. Policy rationales for standing

a. Floodgates

i. Don’t want a flood of litigants in the court who shouldn’t really be there

ii. This is a way of reducing the resource burden in the courts

b. Efficiency
i. Get the best possible case on the issue so court doesn’t have to do it again
ii. If the best possible litigants aren’t there, court may be faced with a decision based on weak arguments
iii. Problem will probably come up again and court may have to rule again on the same issue
c. Best litigant for case?  Motivated to make the best arguments?
i. Requirements of actual injury caused by actual ( are one way to insure that this is really important to everyone
ii. Court doesn’t want a “Principled Litigant” 
1. Will bring only one argument to make a point instead of the entire array of possible arguments
2. Just trying to prove one principle: has a specific agenda
3. Example: Issue in DeFunis…if ( were just going after the affirmative action (rather than looking at every possible grounds).
d. Stare Decisis: since you are typically bound by the decisions that come before you, courts want to make sure those decisions are good ones!

e. Risk of under-enforcement of constitutional rights
i. Counter-argument: One problem with standing is that sometimes you have a situation where no one individual’s rights are being directly affected (e.g., environmental rights?)
ii. Congress can come in and give an express or implied right of action

B. POLITICAL QUESTIONS
1. Definition

a. Times when issues brought to court that everyone wants it to hear, but it belongs in a separate branch

b. Court will not deal with political questions!

2. Policy Rationales
a. Separation of Powers  
i. Words and structure of Constitution indicate that branches have different responsibilities.

ii. Orlando v. Laird:  ( was drafted and sued for an injunction to stop his deployment saying executive branch exceeded their Constitutional authority by ordering participation in a war not properly authorized by Congress.  

1. Litigants were trying to get the court involved in determining whether congress had really ratified the military action…this is a political question!!
2. Court requires a judicially manageable standard to adjudicate issues

a. Can determine whether or not there was participation in the process of declaring war

b. Cannot judge how Congress is supposed to participate (it’s a matter of policy)

3. Note: There is standing (the ( was directly affected/injured).  Still, not justiciable
iii. Judicial branch can’t undermine the authority of the other branches

iv. There is another way to deal with these types of problems!!

1. Voters can deal with unhappiness through the political process

2. Citizen doesn’t like the war?  Vote in a new congress or president

3. Congressman doesn’t like the war?  Vote against appropriations bills

v. After Orlando case, Congress created War Powers Act which arguably created a judicial standard to judge those kinds of case; Court probably still wouldn’t be receptive!

1. Can court provide redress to injury? (legitimacy problem)

2. Court still doesn’t want to step into the controversy even with a standard b/c it’s a political debate between congress and the president…each side has certain rights in the exercise of war…leaves tension between those branches…has nothing to do with the courts (War powers act doesn’t change that).

3. Congress would probably say the War Powers Act is unconstitutional!!!

b. Comparative Advantage

i. Some issues in court are best resolved through continuous and ongoing debate.
ii. Cudahy v. Quirk
1. Case has the feeling of a political question
2. Each side wants to use the court as a forum to prove its case and get the referendum passed/voted down.

3. Legislatures can bring in a bunch of experts and hear a lot of general testimony on a given issue…courts not so good here (not the right people to figure out the fluoridation issue)
iii. Additional Policy Issue: Efficiency!!  Courts should do what they do best and not get involved in issues best left to the other branches if only because they’re not equipped to do it well

c. Judicial Restraint
i. Courts general reticent to deal with issues best dealt with in local forums
ii. Ex-cello: ( actually seemed like a good litigant, but court said didn’t have standing…something going on underneath!!

1. Statute in question was result of a grass roots city decision
2. Showing deference to democratic political process
3. Court doesn’t want to get involved

4. Prudential case:  prudent to stay out of it
3. Ongoing issues
a. War Powers Act

i. Dreyfuss thinks it’s not constitutional

ii. Trying to delegate powers that really belong to congress…some people disagree
b. Political Trends

i. Growing trend for courts to get more involved in political stuff

ii. Presidential election, California election, school desegregation

iii. Why is the court becoming more politicized?  Is that acceptable?
c. Terrorist trials

i. All these secret trials in opposition to 6th Amendment

ii. Is it a war?

iii. Executive has power?

C. TIMING (MOOTNESS/RIPENESS)
1. General

a. In order to hear a case, must actually be a real case or controversy (Art III)

b. Means that the facts must already be developed (ripeness)

i. Ensure court is acting within its proper role

ii. Ensures the adversarial nature of litigation: Each side presents all its arguments…need adversaries to make the system work!

c. Means that parties still have to have a legitimate stake in the matter (mootness)
i. Same arguments as standing (best arguments, stare decisis, efficiency of not having to argue this again)

ii. Also provides moral accountability for the judges…make sure their judgments mean something so they’ll take it seriously!

2. Mootness
a. DeFunis v. Odegaard: ( applied to law school and didn’t get in, he brought suit saying admissions practices violated “equal protection” of the 14th Amendment.  While case proceeded through court system and appeals, ( had received an injunction allowing him to register for classes while the case was decided.
i. By the time the Court heard the case, ( was already in his last term of his third year and the case was moot (school said they would not kick him out at that point no matter what happened)
ii. Court decided not to hear the case on those grounds

iii. Case doesn’t fall under the exceptions according to court (see below)
iv. Dissent: Arguably the ( could have gotten sick or run out of money and had to leave school for a while.  He would have then have had to apply for the ability to register and the issue would have come up again.  This makes the case not necessarily moot.  

b. Exceptions

i. Voluntary cessation
1. ( voluntarily stops the offensive behavior when sued

2. Problem is that without some sort of court order, he could start it again when the suit is thrown out, thus forcing the court to hear the case.

3. Policy Rationale: Efficiency / Conservation of Resources
ii. Capable of repetition yet evading review

1. Only applicable to a very narrow set of cases

2. Comes from Roe v. Wade: There was never going to be enough time to get to court while still experiencing harm…could happen again and again, but evade review 
3. Repetition: argue both personally to P and also to larger population
4. Affirmative action cases like DeFunis: 

a. Exception doesn’t really apply.  

b. Possible to structure a case where the harm is still there when it gets to the court…any case where no injunctive relief was granted
3. Ripeness (hypothetical questions)

a. Courts typically will not issue advisory opinions, except in very limited circumstances (by statute)

i. Congress extended judicial power through the declaratory judgment act, changing when a case could be heard.

ii. This act created a new remedy (besides monetary damages or an injunction, it accelerates the time a case can be brought)
iii. Statute used in insurance situations in which a judgment would be offered too late to have an effect

1. Statute of limitations usually provides companies protection from stuff like this

2. In insurance, though, statute of limitations would run until time of death

iv. Procedural only!!  Only changes timing, other elements aren’t effected (jury, res judicata, etc.)

b. Aetna Life Insurance Co. v. Haworth: ( sued for a declaratory judgment under the Federal Declaratory Judgment Act (here, allows insurer to sue to establish rights before other party dies and takes the evidence with him)

i. Court acts as if Haworth had sued for payment on policy, but it is the insurance company suing

1. Policy-holder never actually never sued to establish his right to payment under the policy for his supposed disability

2. Wasn’t really disabled…trying to be a procedural sharp-shooter so that his wife could collect when he died and insurance company would have no way to prove he wasn’t really disabled.

3. If ( makes no claims ( can’t sue for fraud until he dies.

ii. ( wants a declaration of rights (to declare Haworth’s policy null and void)

iii. Relation to Policy Rationales

1. Real controversy: ( needs to resolve this now because the money they would pay out could be used in other policies, etc (this was a controversy, the litigants were the interested parties)

2. Facts developed: all the relevant facts that ( is worried about are substantially developed…can prove in court at this point whether or not he’s really disabled when he stopped making premium payments!

c. Cudahy v. Quirk:  
i. No case or controversy here, yet

ii. Sure, someone could be injured by fluoridation, but no one has been yet and so court doesn’t have the facts developed in this regard to make a full and fair adjudication on the issue

iii. Case isn’t yet “ripe”

d. Ex-Cello: (’s hadn’t actually been harmed yet!  They were seeking declaratory judgment

e. Defunis: affirmative action was just getting started…maybe court just wanted to put off a ruling on the issue until it had been around for a while and the effects were more readily apparent
III. SUBJECT MATTER JURISDICTION

A. GENERAL ISSUES

1. Subject Matter Jurisdiction requires only ONE valid basis

a. Diversity (§1332)

b. Federal Question (§1331)

c. Others (e.g., §1339)

2. Procedural Issues
a. Basis: Both in the Constitution (Article III) and in §1332

b. Subject Matter Jurisdiction cannot be waived by the parties

c. Can be brought up at any time…never waived by parties Rule 12(h)(3)

d. Decision regarding diversity can be appealed before final judgment through interlocutory appeal (§1292)

e. Court may bring up sua sponte (“on its own”)

3. Rules of Joinder
a. Rule 13: Cross-claims?…Suit of A v. B + C…allows B to counter sue C
b. Rule 14: Impleader…D may implead a 2nd tortfeasor if it thinks that D also liable
c. Rule 18: Joinder of claims (can bring any and all claims against a single party)
d. Rule 19: Party necessary for a just adjudication
e. Rule 20: Joinder of parties (can join multiple parties when there’s a common question of fact)
f. Rule 22: Interpleader…stakeholder may bring multiple parties into suit for them to figure out who money is owed to
g. Rule 24: Intervenor allows 3rd party to enter the suit if he feels his interests aren’t properly represented in the current suit
B. DIVERSITY JURISDICTION (§1332)
1. Requirements 
a. 28 U.S.C. § 1332. Diversity of citizenship; Amount in Controversy
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $ 75,000, exclusive of interest and costs, and is between—

i. Citizens of different States; 

ii. Citizens of a State and citizens or subjects of a foreign state; 

1. JPMorgan Chase Bank v. Traffic Stream (BVI)
a. Court held that foreign corporation, even in an unrecognized foreign territory can assert alienage jurisdiction in federal court

b. Policy consideration: perhaps lots of companies incorporating overseas now…want to retain some 

iii. Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

iv. Foreign state as plaintiff and citizens of a State or of different States

b. Need maximum diversity (statutory requirement)
i. Everybody on one side of the “v.” has to be from a different state from everybody on the other side of the “v.”  Nobody on one side can be from the same state as someone from the other side. (Strawbridge) (Interpreting §1332, as opposed to the Constitution)

ii. Constitution permits minimum diversity (StateFarm v. Tashire): 

1. Congress has power to legislatively extend diversity when it deems necessary

2. Statutory expansion of diversity is about efficiency!

a. §1335 - interpleader statute allows insurance companies to invite parties to fight amongst themselves over money it owes…avoid problem of being “multiply vexed”…doesn’t require maximum diversity

b. §1369(c)(1): Multi-party, multi-forum jurisdiction act:  minimum diversity ok in mass tort cases where there are more than 75 dead victims (only 2 victims must be from different states

c. Plaintiffs can’t just bring non-diverse parties into litigation in an effort to evade federal jurisdiction (Rose v. Giamatti)
i. Parties in litigation must be real parties to controversy

ii. “Fraudulent Joinder Rule” - §1359

iii. D can remove to federal court as long as there could have been federal jurisdiction in the first place
d. Citizenship is determined on the day the action is filed!

2. Policy Rationales

a. Seek to avoid prejudice against foreign citizens from other states
i. Some question whether this is still valid
ii. Others say it still exists in some form (e.g., prejudice re: corporations)
b. Promote interstate commerce by avoiding such prejudice (e.g., east coast creditor trying to collect on his debt)
i. Also promote commerce among nations
ii. Alienage jurisdiction: ensures that foreign creditors can obtain redress from non-payers; federal courts will put the long-term business of the nation ahead of local interests
c. Framers wanted a decent number of cases to get to federal court b/c court has an interest in keeping its finger on the pulse of national law in the several states
i. Issues that may not seem like national issues at first
ii. Congress can see what the true business of the nation is, and pass appropriate legislation to correct problems when necessary and when it sees them
d. Issues between citizens of different states are national issues in a federal system
e. Keeps state courts honest – playing to a higher audience…federal courts will hear these types of cases

f. Purpose of maximum diversity, in particular
i. Reduce the workload of federal courts (conserve resources)
ii. One purpose of removal to federal court is to counter local prejudice in state court…if non-diverse citizen on the other side of the “v.” this is no longer an issue
g. Counter-arguments (Against Diversity)

i. Judicial resources overloaded

1. Diversity is high portion of court docket

2. Too many judges now ( bench not as collegial (less exchange of ideas)

ii. No more worries about discrimination

iii. Only allows for procedural sharpshooting and unnecessary steps in litigation
3. Determining citizenship
a. People
i. Must be US citizen or permanent resident +

ii. Must be a domiciliary of a particular state (includes territories and DC)

1. Domicile: Presence + Intent to Remain

2. Evidence of intent: Voting, drivers license, taxes
3. You only have 1 domicile at any one time (don’t get a new one till you give up your old one)

4. Note: US citizens domiciled abroad cannot invoke diversity jurisdiction

b. Corporations
i. Takes citizenship of (legal fiction):

1. Place of incorporation

2. Principle place of business
a. Nerve Center (where is HQ?)

b. Place of activity (where is major activity?)

c. Total activity (balance all factors holistically)
ii. Exceptions: 
1. Forum Doctrine Rule 
a. If suit brought in corporation’s state of incorporation, then it’s treated as a citizen of only that state) 
b. Courts divided: some courts insist that under §1332 corporation retains citizenship of every state of “citizenship”

2. Insurance companies – special rule (§1332(c))
a. In direct action against insurance company, company takes citizenship of insured

b. Avoids letting people into federal court on diversity grounds in an accident between two citizens of same state by suing other person’s insurance company incorporated in another state

c. Unincorporated Organizations (e.g., LLPs)

i. Rule 17- domicile of whoever makes the actual business decision is determinant of domicile of the organization

ii. Citizenship determined by citizenship of all members (for LLPs, includes general and limited partners)

iii. Carden v. Arkoma:

1. Because of 1 non-diverse limited partner, court held no diversity jurisdiction
2. Court said that limited partners have a vested interest (real parties to the controversy)…pay taxes on money…must be counted

3. Court could have looked at what AZ thinks about LLPs, but chose not to!
iv. Rose v. Giamatti: MLB is an unincorporated association with no citizenship of its own, but is a citizen of every state in which it has members…therefore, counts for diversity

1. Rule 17(a): real party in interest

2. §1359 – no federal jurisdiction where party has been improperly or collusively joined

v. Policy considerations:

1. Current rules put a lot of cases on the federal docket

2. Court can’t get rid of corporations totally from diversity cases b/c allowed by statute (making it harder for LLPs one way to reduce caseload).

3. Some states have tried to pass laws to give citizenship in every state in which corp. does business…all have failed so far

4. Note: These cases don’t just disappear…they end up in state court…really just shifting judicial resources

4. Amount in Controversy

a. Plaintiff’s claim must meet $75,000 requirement (this is a statutory requirement and not a constitutional mandate)
i. Policy: Floodgates (way to fine-tune the number of cases reaching the federal courts through diversity)
ii. Ways of evaluating – sometimes very hard

1. How much will it help plaintiff?

2. How much will it hurt the defendant?

3. Typically a tilt in favor of plaintiffs, hestitancy to drop b/c of amount in controversy…usually pretty liberal

4. Do lawyer’s fees count?  Most states typically do not allow.

5. Punitive damages or compensatory only?

b. Requirement of Good Faith

i. Claims must be made in good faith: Two Disincentives to Lie
1. Rule 11: sanctions for frivolous claims

2. 1332(b) – court may impose penalties if it turns out not to reach $75k in damages: ( may have to pay costs

ii. Good faith claims of future expected earnings are ok to include (Deutche)

c. Burden is on the defendant to show the claim doesn’t meet the amount in controversy…must be proven to a “legal certainty” that ( can’t meet the requirement

d. Aggregating stuff

i. Rules

1. A single plaintiff may aggregate all claims he has against a single defendant to reach the minimum amount

2. A single plaintiff may NOT aggregate all claims he has against multiple defendants to reach the minimum amount

3. A plaintiff may not add his own claim to that of another plaintiff to reach the minimum amount

ii. Zahn v. International Paper: class action case where all named parties met requirement, but some unnamed parties did not (as determined by legal certainty test)

1. Held: each party in a class action must meet requirement…can’t aggregate claims of different parties

2. Similar to Carden (which came after), though this may be different b/c it’s a class action (for diversity, you only look at named P’s)

3. Policy rationale
a. General dislike of class actions (really about the lawyers; create more lawsuits)…split the suit and make it go away?

b. Aggregation is not neutral!!  Unfair settlement incentives; Much cheaper to (’s than (’s

4. Counter-Argument: Seems contrary to court’s desire for efficiency in allowing class actions to begin with (would have different cases in state and federal court)
a. In Carden, entire case moves to state court; here, named parties can stay in federal court

iii. Exceptions to Zahn rule

1. All the parties can say they have a common, undivided interest in relief

a. Can’t partition relief (e.g., injunctive relief…either everyone gets or no one does…if you can value the relief above 75k)  (discussed in Zahn)

b. Ben Hur case…fraternal organization…amt would flow into fund of fraternity as a whole

2. Potentially overruled by §1367 (passed after Zahn)

a. Provides broad supplemental joinder of parties (rules are stricter for diversity cases, though Rule 23 is not mentioned)

b. If you have class action, only named party needs to be diverse for citizen persons (maybe AIC would be the same with a little help from §1367)

c. Unsettled what would happen in a case like this.  (Free v. Abbott – 4-4 tie)

B. FEDERAL QUESTION JURISDICTION (§1331)
1. Basis of Jurisdiction

a. Constitutional:

i. U.S. Constitution, Article III, § 2: “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority…”

ii. “Ingredient” Test: federal jurisdiction is permitted whenever federal law is "an ingredient" in the claim even though it was not sufficient basis to raise the claim in federal court [Chief Justice Marshall, Osborn v. Bank of the United States, 1824]

b. Statutory:

i. 28 U.S.C. § 1331.  “Federal question: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”

2. Rationale:

a. Federal courts have expertise to decide federal law

b. Want to make sure federal law is interpreted correctly and uniformly

c. Federal courts have an interest in certain issues of a federal nature

d. Want to make sure that federal law is at the core of the case

3. Requirements for §1331 Jurisdiction

a. Well-pleaded Complaint Rule (Mottley)
i. Federal question must appear on the face of a well pleaded complaint (Can’t arise as a defense to an anticipated claim)
ii. Mottley: Mottleys sued because the RR’s stopped giving free tickets that they had a contract for.  ( said Congress’s act (which forbids the giving of free passes) made it unlawful.
1. ( says the act is unconstitutional.
2. This was an anticipation of a defense which is really bringing them into federal court (can’t put words in (’s mouth)
3. On its face, this is really just a state contract law claim!!
iii. Policy Rationale:
1. Plaintiff controls the case…has the first shot at telling the court what the case is really about…question here is what is P’s minimum showing necessary for relief?
2. Party autonomy: Can’t allow P’s to game the system by asserting possible federal defenses
3. Efficiency…want to be able to determine jurisdiction as early as possible
iv. Declaratory judgment is a procedural device…doesn’t change anything else!

1. Think of the right of as part of the coercive action  in question…What are they trying to achieve with the declaratory judgment? (Franchise Tax Board)

a. Coercive action was “give us taxes”…state law gives power to tax

b. ERISA would come up on the defense!

b. Open question whether a federal interest will ever be strong enough to overcome the well-pleaded complaint rule

i. Essential Element (Gully)
1. Gully v. First National Bank: Shareholders of selling bank sue buying bank to get taxes back.  
a. It’s really a state claim under state K law
b. Anticipated defense is that tax is unlawful…that’s what ( is trying to use to get into federal court
c. Seems like it’s just another case like Mottley
d. Court characterizes it slightly differently: federal law not an “essential element” of the claim.
2. Right to relief has to depend on a federal statute and must be essential to the cause of action 
3. Federal law wasn’t essential element of claim in Gully
ii. Substantial federal interest (Smith)
1. Federal gov’t must be really interested in the issue
2. Something they wouldn’t want the states deciding
3. Smith v. Kansas City Title & Trust Co: Federal gov’t trying to get people to invest in farm loans.  Shareholder not happy that bank is going to invest in these bonds.  Shareholders sue.  Say the act that authorizes bonds is unconstitutional.
a. Seems a little like Mottley and Gully, but court holds that there is jurisdiction (it’s a matter of degree!)
b. When the right to relief necessarily depends upon a construction, one way or another, of a federal law, there is federal question jurisdiction
c. This case was about the constitutionality of a federal statute and not the interpretation of a federal statute (maybe still good law when dealing with constitutionality?)
d. Rationale:
i. If there is doubt re: legality of the farm loan bonds, no one will invest… program depends on someone affirming the law!!  Federal Interest!
ii. Compare to Gully: Nat’l banks have been doing fine for years…court doesn’t need to get involved.
e. Holmes test (dissent): Is the cause of action created by federal law?
i. Is federal law the vehicle with which you bring claim or is it really a state claim underlying the action (e.g., contract, tort)
ii. Problem: test is under-inclusive…don’t get all the important questions court needs to hear
c. Private Right of Action (Merrill Dow)
i. Merrell Dow Pharm., Inc. v. Thompson: Foreign (’s suing Merrill Dow for negligence involving drug that allegedly caused birth defects.  (’s have several state law claims and also a federal claim under the FDCA (sets a standard for how drug manufacturers are to label their drugs)
ii. Holding: If no private right of action, Congress probably wasn’t so concerned that this was an important enough federal question. = not a substantial question!
1. Policy: reduce federal caseload!

2. Note: Can look to this case when deciding if this is a claim for which relief can be granted…12(b)(6)).
iii. Test for Implied right of action
1. Four Part Test: Cort v. Ash
a. Is P one of class for whose benefit statute enacted?
b. Was there legislative intent to create or deny a remedy? (look at each)
c. Is private remedy consistent with purposes of underlying enforcement scheme?
d. Is state or federal law the appropriate regulator in this area?
2. Courts are very unlikely to find implied rights of action at this point…if congress intended it, they would have said it
iv. Merrill Dow overrules Smith in some ways b/c it says there is no federal question without private right of action instead of substantial issue
1. Another way to read MD: private action is one important indication of whether issue is substantial enough, but not the only factor (e.g., in cases where court is looking at constitutionality, Smith might still work).
2. Dreyfuss thinks that MD excludes too much from the federal docket…ok to say that MD didn’t get it right!
4. Supplemental Jurisdiction (§1367)
a. General
i. Any time you have jurisdiction in federal courts to some anchor claim through 1331, 1332, etc., and you have claims or parties that are there also who couldn’t get in on there own, there’s supplemental jurisdiction

ii. 1367 controls over Gibbs, Moore, etc. (don’t need to cite those cases for controlling law…maybe for principles)
b. Basic premises
i. Other claims must be so related to action that they form the same case or controversy (Common nucleus of fact) – (Moore/Gibbs)
1. Moore v. Cotton Exhange: P makes an anti-trust claim.  D counter-claims saying that P is conducting illegal activity under state law.  End up in federal court based on federal claim

a. Court allows state law counterclaim to remain in federal ct.
b. Policy Issues: Efficiency and also legitimacy (don’t want two different outcomes in the separate cases when they’re about the same transaction)
ii. Rationales:

1. Efficiency: creation of “efficient trial units” (CNOF)

2. Fairness (unlike Finley)

3. Avoid different decisions

c. Rules under §1367
i. 1367(a)  If court has power over one claim, it has power over all claims that form one basic constitutional case.  Also, if court has power over claims, can add parties as well.

1. Common nucleus of operational fact

2. Single transaction or occurrence or series of…

3. Adds party issue to the judicial toolbox…can add parties too, now
ii. 1367(b): Exception…can’t add parties joined by plaintiff or as plaintiff joined under several rules (unless separate reason for jurisdiction, e.g., federal question jurisdiction) ( can’t allow plaintiffs to skirt the diversity rules
1. Plaintiff may not join supplemental claims against parties joined under Rules 14, 19, 20, 24
2. No supplemental jurisdiction over Parties joined as plaintiffs under Rule 19 or 24 

3. Any claims permitted if brought by D (assumed that D is not trying to skirt 1332…they didn’t choose to be there).
iii. Rule 23 is the one that’s not clear…not listed in the statute
1. Maybe gets you around AIC rule from Zahn
2. Might have just been an oversight to leave it out?
3. Undecided Issue (Abbott v. Free)
4. If you try to use 1367 to join claims in contrivance of Zahn, might say that the claims between the named party and unnamed parties are distinct
5. Take note of policy issues: Have class action when worried about inconsistent results, questions of law and fact common to all parties, efficiency
iv. §1367(c) Court has some discretion not to accept the state claims in some circumstances
1. Novel questions of state law
2. State claims substantially dominate
3. If claims under which it had original jurisdiction are dismissed, may dismiss the rest
4. Other compelling reasons
5. Protective Jurisdiction

a. Congress can always expand federal question jurisdiction as it sees fit!!

b. Besides 1331 and 1332, a whole bunch of other things Congress grants jurisdiction for:
i. Stuff about USPS, Foreign Countries, Red Cross, Olympics
ii. Usually the same language: D. Ct. shall have original jurisdiction involving any action regarding…____”
c. Doesn’t even need to be on the well-pleaded complaint if Congress stipulates (e.g., §1339 postal matters, §1340 IRS, §1343? Civil rights)

d. Congress may also eliminate concurrent jurisdiction in some cases, and create exclusive jurisdiction (e.g., §1338 patents)

e. Different policies in these statutes
i. Extent to which federal court system captures these issues may be different
1. Under 1331 a lot of stuff may still go to state courts
ii. Stuff like patents might explicitly require federal attention
iii. Instead of floodgates, interest may involve uniform laws
1. Rule will be much more protective
2. Think about rationales behind any given new statute
6. Removal (1441)

a. ( is master of his domain

b. Case had to have been able to be brought in federal court by ( to begin with

c. Exception if ( files something in state that could have been filed in federal, (may remove

d. If one of claims is based on a federal question, entire case may be removed to federal court even if other claims are separate
i. Rationale: Block ( from adding state issues to prevent removal
ii. P can still block right to remove by adding non-diverse party (needs to be  a real party in interest, though)
e. Exception: if grounds for removal is diversity ( can’t be local

IV. PERSONAL JURISDICTION

aNALYZING PERSONAL JURISDICTION: in personam
4. First, is ( present in the state when served, or a domiciliary of the state, or consented through an appearance in court or otherwise?

5. First, look to state’s Long-Arm Statute
a. What kind of statute is it?

i. “Sky’s the limit” (CA)

ii. More detailed, substantive rules (NY)
b. If statute is substantive:  Does statute apply? (does it provide basis for jurisdiction in the case at bar?)

6. Then, look at Constitutionality of asserting jurisdiction

a. Specific or General Jurisdiction required?

b. If, General Jurisdiction
i. Traditional methods above grant general jurisdiction.

ii. General “Doing Business” jurisdiction

1. Systematic and continuous contact

2. Reasonableness

c. If, Specific Jurisdiction
i. Minimum contacts

ii. Reasonableness
A. GENERAL ISSUES ON PERSONAL JURISDICTION
1. Overview

a. Personal Jurisdiction is asking about state’s authority to assert jurisdiction over an individual

b. Serves twin functions: (Pennoyer v. Neff)

i. Power

ii. Notice 

c. Basic question: is it reasonable for ( to get hauled before state’s courts?

2. Forms of Personal Jurisdiciton

a. In personam: Jurisdiction over the person & his rights/liabilities

b. In Rem: Jurisdiction over property where action is about the property at Issue (i.e., title to the property)
c. Quasi in Rem: Jurisdiction over property where action is not about the property at issue (damages capped at value of the property in question)
i. Quasi In Rem I: action is not over the property but is related (e.g., regarding a nuisance on the property, etc.)
ii. Quasi In Rem II: action is not over the party, nor is it even related to the party
3. Procedure

a. Rule 12(b)(2) governs dismissal for lack of personal jurisdiction
b. Use it or lose it…if you don’t bring it up, you’re deemed to have consented

c. May challenge personal jurisdiction collaterally

i. First, ( will not appear and accept default judgment

ii. ( may then seek to enforce judgment in (’s home state, at which time, ( may challenge original basis of jurisdiction collaterally

iii. Note: This is a risky strategy!  If there was jurisdiction in first case, may not go back and then challenge the merits of the case.

d. Federal courts adopt state long-arm statutes of state in which they sit: Rule 4(k)(1)(a)

4. Analysis of Long-Arm statutes

a. Several factors to consider (Gray v. American Radiator)
i. Look at the plain language of the statute

ii. Look at how the language is used elsewhere within the state’s code

b. One factor to consider with the type of Long-Arm statute a state has is the state’s interest in asserting jurisdiction (specific statutes might be indicative of a manifest interest the state wants to assert, while a sky’s the limit statute may make such a factor more ambiguous)
c. Note: our analysis will be typically short b/c we won’t have a ton of info on the statute to really analyze it carefully, but argue both sides anyway (i.e., it does apply or it doesn’t)
B. TRADITIONAL BASES FOR PERSONAL JURISDICTION
1. Presence
a. Presence & Transient Presence
i. State has right to assert power over the people located within its borders

ii. Burnham (Scalia): Physical presence is an enduring basis for personal jurisdiction in and of itself! 
1. Minimum contacts may take the place of physical presence as a basis for jurisdiction; however, physical presence alone is a continuing tradition of the legal system that defines “traditional notions of fair play and substantial justice”

2. Doesn’t matter if D was only in state temporarily and there on other business

3. Concurrence: outcome is right, but should be based on minimum contact and reasonableness framework (e.g., availment of laws of forum, etc.)
iii. “Tag Jurisdiction”(Grace v. MacArthur): Extreme example of transient presence.  Defendant was in airplane and got served when flying over Arkansas. This is tag and is legitimate for jurisdiction.
1. Europe does not support “Tag Jurisdiction” under Brussels Convention
iv. Presence for corporations is basically just a heightened version of the minimum contacts test (see below), that would qualify the corporation for general “doing business” jurisdiction (questionable as to whether this type of jurisdiction can be satisfied anymore) 
b. Immunity (exceptions to presence jurisdiction)
i. Presence on basis of fraud, misrepresentation, etc.
1. Wyman v. Newhouse: ( induced ( to come to FL on basis of them getting back together, only to serve him as soon as he got off the plane…held: no jurisdiction based on fraudulently induced presence)
ii. Where D is in state on non-related legal matters
1. Policy: encourage parties to show up for their legal proceedings; keep the legal machine rolling
2. Note: immunity wouldn’t apply to criminals as they are not in forum by choice anyway…no policy furthered.
iii. Statutory immunities (e.g., for diplomats) (Karazdic)
iv. Common law immunities (alluded to, but declined, in Karazdic, out of belief that asserting such power would contravene intent of legislators’ carefully thought out statutory grants of immunity)
2. Domicile
a. Domicile is always a valid basis for jurisdiction

b. Domicile’s responsibilities to a state aren’t dissolved by mere absence.

i. Milliken v. Meyer:  WY resident served in CO for a WY case. Service to a citizen of State A notifying him of a proceeding in State A served in State B is valid.  

ii. Corporations: only domiciled in state of incorporation (different from diversity)

iii. Policy issues:

1. Probably not such a burden for D to defend in state where domiciled (nor is it an arbitrary or unexpected choice by P)
2. Reciprocity: as domiciliary D enjoys benefits of states laws; should also be subject to them

3. State sovereignty: right to regulate behavior of those within your borders

4. Judicially, also an enduring tradition (Burnham)
c. Similar factors to domicile, not as clear:
i. Citizenship: (Blackmer v. US) – during teapot dome scandal, Blackmer runs to France and gets a subpeona there. Held in contempt when doesn’t show up. He is fined. Court rules citizenship is enough to establish personal jurisdiction. This is very unusual.  Only case EVER like it. 
1. Note: citizenship different from domicile in that it has nothing to do with intent…in some countries, you never lose your citizenship.

ii. Residence, as opposed to Domicile, isn’t as clear.  May or may not be basis for jurisdiction.
3. Appearance

a. Appearance in court to contest a claim establishes jurisdiction (unless special appearance rule applies) ( open to counter-claims
i. Adam v. Saenger: Court says once you come into a suit, you have submitted yourself to the jurisdiction of the court for any claims that arise under the same common nucleus of operative fact
b. Special appearance: jurisdictional rules may allow you to appear only for the express purpose of contesting jurisdiction (In which case your appearance doesn’t automatically create jurisdiction) ( often, if you wander into the merits of the case, will negate the special appearance.

c. Limited appearance: For in rem cases, some states may allow you to make an appearance only to contest the charges up to the amount of the rem (e.g., ( sues for $20k under in rem jurisdiction where ( has $10k of rem in the state…( would ordinarily be liable for the full $20k judgment if he came to defend and lost, but not with limited appearance available)
4. Consent

a. Implied: 

i. Hess v. Pawloski: MA long-arm statute says that using state’s highways is equivalent to giving consent to jurisdiction.
1. Consent here is really just a “legal fiction”

2. Consent to appoint State Registrar as your Agent for receiving process (your agent is thus present in the state)
3. Court upholds it, though

ii. Policy issues:

1. State’s right to regulate activity within its borders for residents and non-residents alike (and protect its own citizens)
2. Statute in Hess is modestly written and protective of (’s rights

a. Only applies to claims arising out of actions within the state

b. Notice to ( required (with acknowledgment)
c. Driver is voluntarily going into state and availing himself of MA roads and protection of MA laws (quid pro quo, and also, shouldn’t be much of a burden for ( to go back there)

b. Express (contractual): 

i. Bremen v. Zapata –contract to tow oil barge from LA to Italy included a forum selection clause stating that all suits arising out of K had to be brought in London.

1. ( tried to sue in FL over a crash that occurred on the way.  

2. Court said the clause was valid and suit couldn’t be brought there.

3. Note: in oil cases, there might be a particular interest in having a neutral forum to adjudicate disputes (can’t do it in the Middle East, and a US forum might be equally biased)

ii. Carnival Cruise Lines  v. Shute – Cruise ticket included fine print stating that all suits had to be brought in FL.

1. When ( injured on the cruise, tried to sue in home state of WA
2. Court held that forum selection clause was valid (even between a company and consumer, as opposed to Bremen which was between two sophisticated companies)
3. Consumers are benefiting from the reduced cost in tickets that cruise line can provide as a result of its knowing in advance where it can be brought into court.

iii. Congnovit clauses: party consents to notice, in personam jurisdiction and default judgment.  Basically this is an automatic default judgment.  Courts examine these very closely to be sure party waived its rights voluntarily and knowingly (usually upheld between businesses, but not between companies and consumers).
c. Interplay between consent and “Power”
i. Somewhat odd that person can consent away jurisdiction? may undermine the state’s sovereign rights to regulate behavior where it sees fit.
ii. Note: jurisdiction and choice of law aren’t exactly the same

1. One state’s courts can still apply the laws of another state

2. Still, this may entail several risks:

a. State A may choose not to apply state B’s laws (different choice of law rules)

b. State A may apply state B’s laws and get it wrong

c. Bias in state A against state B’s citizens

C. RISE OF MINIMUM CONTACTS (AND REASONABLENESS)
1. Specific vs. General Jurisdiction

a. Continuous & Systematic Contacts & Cause of Action Arises from these contacts:  Yes PJ (Specific Jurisdiction)

b. Continuous & Systematic Contacts & Cause of Action is Unrelated to contacts:  Won’t rule out PJ (if activities were sufficiently continuous & systematic – General Jurisdiction)
c. Sporadic, Casual, Single Act & Cause of action Arises from the act – could give rise to PJ (Specific Jurisdiction)

d. Sporadic, Casual, Single Act & Cause of action Unrelated – No PJ

2. Minimum Contacts (“Fair Play and Substantial Justice”)
a. International Shoe v. Washington: Int’l Shoe (DE) with headquarters in St. Louis, had very limited operations in WA.  State of Washington sues company for not making contributions to state’s unemployment fund.  Shoe argues it has no “presence” in WA such that it should be subject to jurisdiction there.

i. Shoes come into state “fob” (when they enter state, they belong to customer)

ii. No facilities in WA

iii. Salesmen only get one shoe

iv. Salesmen only take orders and display the merchandise…no power to make K

v. No stock of goods in WA.
b. Minimum Contacts: If D is not present within the jurisdiction, in order to establish jurisdiction in personam, D must have certain minimum contacts within the forum to maintain the suit such that it doesn’t offend “traditional notions of fair play and substantial justice.”
i. Here, International Shoe’s bottom line was larger by virtue of activities WA state.  In addition, the company had salesmen in WA, regardless of the “limited” nature of their power there.
ii. Privilege of doing business in state may also give rise to certain obligations arising out of the activities it conducts within the state

c. Case represents the death of legal fictions

i. Implied consent by itself will no longer work to get jurisdiction

ii. Even expressly appointing an agent in the state may not be enough

1. Ratliff v. Cooper Labs: Appointment of an agent, or activity that impliedly appoints an agent in the state, is not enough to establish jurisdiction by itself.  Fact that the statute is there may fulfill notice function, but it will not establish power

d. Two primary factors to consider:
i. Burden in defending in this forum & (’s Fair Expectations of being sued there must be considered

1. General: Nationwide commercial activities becoming more common…should expect to be called in several areas; interstate travel also becoming easier, easing the burden of travel.
2. Specific:  What is this party’s particular relation with the forum?  Would asking them to come be more than they normally do there?

ii. Reciprocity:  Defendant took advantage of & invoked the benefits & protection of the laws of the state, so it must also meet such obligations
3.  Further Development of the Doctrine (Factors)
General Jurisdiction
a. Continuous and systematic contact
i. Perkins v. Benguet Consolidated Mining, Co.:  Court allowed general “doing business” jurisdiction in OH over a phillipines mining co. that had temporarily moved operations to OH b/c of Japanese occupation (at the time all activities were being controlled from OH, though claim was unrelated to activities in OH).  Court: Due process neither compels a state to grant jurisdiction nor to avoid jurisdiction in this case.

ii. Abko v. Lennon: In NY, “doing business” analysis applies equally to individuals doing business in a state as it does to a corporation.  Individual’s continuous and substantial activities give rise to general jurisdiction.  S. Ct. may disagree…not totally clear (Burnham, 1990)…applies only to corporations, but only mentioned in dicta.

b. Continuous and systematic contacts by a subsidiary : 
i. Frummer v. Hilton (when subsidiary is acting as an agent for parent, may subject parent to jurisdiction through the subsidiary (e.g., taking hotel reservations for Hilton in NY)

ii. Cannon Mfg v. Cudahy: jurisdiction over parent doesn’t automatically give jurisdiction over subsidiary and vice versa (parent must exert substantial control)

iii. May not extend to independent distributors
c. Contacts must not be the result of unilateral acts by another party (continuous contacts alone not enough)
i. Helicopteros Nacionales de Colombia SA v. Hall (no jurisdiction): Helicol had only a few contacts with TX: it purchased its helicopters from Bell in TX, trained its pilots there, and received money from Consorcio (that was drawn from Consorcio’s TX bank.  There were no other contacts between Helicol and TX.

1. Court held these contacts were not substantial enough…must be VERY SUBSTANTIAL after this case.
2. Consideration: Do the contacts arise from a legitimate choice by ( to involve itself with the forum?  (e.g., are there only a couple of places for ( to buy helicopters to begin with?) (seller vs. buyer?)
3. Here, connections to TX seem somewhat fortuitous

4. Note: TX long-arm statute didn’t really seem relevant here to begin with, but SCOTUS gave deference to TX S. Ct.’s interpretation

Specific Jurisdiction

a. Note: Contacts required for specific jurisdiction likely to be fewer than general jurisdiction.

b. Burden, Expectation and Reciprocity (International Shoe)

c. Single Contact may be enough (McGee v. International Life):  jurisdiction upheld on the basis of a single insurance policy held by (, but California had a specific statue conferring IPJ over claims relating to insurance contracts, and the plaintiff’s relationship with the company lasted many years
i. Insurance company directly contacted ( in the forum and solicited the new policy (despite not having any other business there)

ii. (’s interest matter’s too!  Weigh (’s interest in not having to bear the burden of going to (’s home forum (might be too expensive…could render (’s like this big insurance company “judgment proof” against the little guys)
iii. Policy Issues:  State’s special and manifest interest in regulating the conduct of insurers?  Ensure that its citizens don’t end up on the welfare rolls.  
d. Foreseeability/Stream of Commerce
i. Foreseeability of being haled into state court as a result of your connections to the forum
ii. Gray v. American Radiator (and Titan): Issue is related to a tort suit by Gray against (’s.  Titan’s contact with forum state was indirect: sold valves to American Radiator for use in their products which were then sold in IL.
1. “Effects Test”: If you sell products for ultimate use in a state, you should be liable for the consequences (effects) of negligent manufacture of those products…not unjust to hold accountable in that state (Titan knew products would end up in IL when it put them in the stream of commerce)
2. Also, should consider convenience of having suit in state of injured ( (IL law governs the relevant circumstances, and relevant witnesses are in IL)
3. Should court have looked at the level of business in the forum state?  Does ( really have control over the distribution system?

iii. Other Factors to consider

1. Control parts maker has in where its part ends up: solicitation of business in the state, advertising in the state, distribution network in the state
2. Amount of business ( does in the forum
e. Purposeful Availment vs. Unilateral Acts 
i. No jurisdiction where the contacts with the forum are only the result of a unilateral act by another party (i.e., where ( has no control or can’t foresee suit)
ii. Hanson v. Denckla: Issue was whether a FL court had jurisdiction over a DE trustee (no jurisdiction)
1. ( didn’t actually do anything in FL
2. (’s only connection to FL is through a unilateral act on the part of the woman who created the trust (she opened the trust in DE, moved to FL, and then exercised her power of appointment there)
3. Is ( really holding himself out as amenable to suit in forum

4. Note: could have found specific jurisdiction over all the parties in DE as it related to property that was in DE (i.e., there was another place to bring this!)

5. Also, FL statute wasn’t specific…perhaps doesn’t emphasize FL’s interest in having jurisdiction?

iii. Atkinson v. Superior Court of CA: Class action suit related to a tax on employed musicians to pay for other unemployed musicians.  Had to pay money to a union.  Money sent to a trustee in NY.  Musicians not thrilled about this…sued their employers, their union.

1.  Issue was whether they could get jurisdiction in CA over NY trustee

2. Might think that contacts aren’t enough (unilateral acts?)…court finds jurisdiction anyway

3. This is likely a case of jurisdiction by necessity...efficiency matters (wouldn’t have jurisdiction over the employers in NY…no other place to do this)
iv. Kulko v. Superior Court: NY divorce agreement.  Father has custody, but kid wanted to go to mom in CA.  Father sends kid to CA.  Can father be sued in CA for child support?

1. Foreseeable that action could happen in CA, but father didn’t purposefully avail himself of benefit of CA law (wife’s choice to live in CA, not his). 

2. May also be an underlying state sovereignty issue here: CA law on property is flaky…might not want to subject father to those laws!

v. World Wide Volkswagon: tort suit relating to a car purchased in NY and then driven to AZ through OK.

1. Issue is whether there’s jurisdiction over the local distributor and the dealer who are based only in NY and have no connection to OK (no jurisdiction)

2. Distinguished from Gray: here, the customer was the one who brought the product into the forum state.  

a. ( had no control over where the product ended up.

b. Different from putting product into stream of commerce through a distribution network where you still might have some control

3. Need to allow ( the chance to arrange his affairs in such a way as to foresee where he can be sued (Tort product cases are different than contract cases?  Products can end up anywhere…contracts you have control)…rejects a simple “effects test”

4. Court might also be worrying about choice of law here (seems like ( was trying to game the system by bringing suit in OK to get a bigger jury verdict), while ( probably had an expectation that NY law would apply

f. Foreseeability / Purposeful availment in Libel Cases
i. Calder v. Jones: Shirley Jones allegedly libeled by Nat’l enquirer…sues reporter and editor from FL in CA.

1. Publication was aimed at someone they knew was CA

2. Foreseeable that act would have effects in CA

ii. Keeton v. Hustler: ( sued for libel in NH b/c statute of limitations had expired in every other state

1. Even though there might be some worry about forum shopping by ( (Hustler not worried about inconvenience, but rather being subjected to NH law), bottom line is that Hustler had a pretty fair amount of business in NH

2. Hustler advertised and purposefully distributed its magazines in NH, and therefore shouldn’t be surprised to be subject to jurisdiction there.
3. “Substantial Volume” Test?

g. Systemic or forum-specific factors (Is this forum a good place to litigate?  Evidence/witnesses?  Interest state has in providing a forum for vindication or protection of its citizens’ rights?) (Gray / WWVW)

4. Reasonableness

a. Asahi Metal Industry Co. v. Superior Court: Stream of commerce tort case, like Gray, though D was from Japan (supplied valves for tires that it sold to another company).  Issue was whether there’s jurisdiction over Asahi in CA.
i. Refines the Gray purposeful availment rule to a targeting test (could D have structured affairs to avoid that jurisdiction?)…not enough to just put the goods into the stream of commerce…there must be additional manifestations of intent related to the forum.

1. Might include advertising or other solicitation of business, control over a distribution network in forum, agents in forum to deal with problems with product, design of product for particular forum

ii. ADDS A SECOND LAYER TO THE ANALYSIS: REASONABLENESS!! (5 FACTORS)
1. Burden to (
2. Interest of forum state

3. P’s interest in relief

4. Judicial system’s interest in obtaining efficient resolution

5. Shared interest of states in furthering policies

iii. Reasonableness may serve to overcome contacts, if several factors not met.  May occasionally serve to push jurisdiction over the edge, where there are only weak contacts. (Burger King)
1. Here, really just about whether manufacturer can implead Asahi (( had already settled with mfr)…P no longer really has interest…substantially reduces state’s interest

2. Burden to ( becomes much more important in that light (foreign ( being brought into the US…might be unfair)

a. Different laws (also, jury trial, rules of discovery)

b. Different language
3. Also a comity issue going on…do we want our companies subject to jurisdiction in foreign countries unnecessarily?

4. Reasonableness only applies to foreign (’s?  Probably not
5. Choice of Law
Choice of law typically thought of as a separate question than jurisdiction, but often, there’s an overlap!

a. Example: Choice of law clauses in contract may serve as an additional contact pointing in direction of giving jurisdiction (prefer to have forum apply its own laws)

i. Burger King v. Rudzewicz: BK sued its franchisee in FL over a contract dispute.  Contract included a choice of law clause applying FL law (interestingly, didn’t include choice of forum clause…probably didn’t think it would be upheld)
1. Choice of law is one factor to consider in whether to grant jurisdiction!
2. There are enough contacts with FL for ( to be subject to jurisdiction there (knowingly entered into a 20 year contractual relationship with a company that had its HQ in FL and where all important decisions were made in FL)

3. (’s choice to enjoy the benefits of a relationship with a FL franchise…should expect that comes with some obligations (purposeful availment and fair expectations!)

4. Contracts case: maybe an effects test is ok?

5. Any inconvenience of travel does not reach constitutional proportions

6. Dissent: choice of law is boilerplate…can’t rely on that as a contact!  Court underweighting burden of making franchisees travel to franchisor’s forum state.
b. States tend to apply their own laws to a given case ( emphasizes personal jurisdiction as primary protective means from exposing ( to unexpected laws!

i. Allstate v. Hague: Accident in WI (right across border from MN)…( dies.  He lives in WI and works in MN.  He was insured in WI.  Wife ended up moving to MN and sues Allstate there in order to capitalize on MN law allowing stacking of insurance policies!

1. Jurisdiction: This case is general doing business jurisdiction…Allstate sells insurance in MN.  

2. Might expect that court would split the jurisdiction / choice of law issue…but SCOTUS upholds MN’s use of MN law 
3. SCOTUS won’t constitutionalize choice of law (won’t overrule unless choice is outrageous…here, court says there are adequate contacts with MN…state has interest in protecting its employees and its residents)

ii. Supreme court will rarely overrule choice of law but may do so:

1. Phillips Petrol v. Shutts: Court allows case to go forward but overrules use of KS law.  One named P who’s from KS isn’t enough to apply KS law

a. Most of the leases are not in KS.  Most of the individual P’s in the class are not from KS

b. Might be easier to apply KS’s own law (don’t want class actions to be unmanageable) ( had other options: could have used DE/OK law.
6. Other Bases of Jurisdiction

a. Nationwide Service of Process
i. Omni Capital v. Rudolf: ( sues London brokers under CEA which provides an implied right of action   Question is whether there’s personal jurisdiction over the UK guys.

1. Rule 4 is only about serving process

2. When we think about whether there’s jurisdiction, have to go to the state statute if there’s nothing in the federal statute to grant jurisdiction

a. LA’s statute not broad enough here to get jurisdiction: Have to look at contacts with the state, not the sovereign as a whole
3. Issue: Seems bad for US…foreign D can come to US and commit fraud all over US, but can’t get jurisdiction b/c LA doesn’t allow it (is state undermining sovereign interests of federal government?)

ii. Rule 4(k) solves the problem in some instances
1. General Rule 4(k)(1)(a): in order to be subject to jurisdiction, have to be subject to jurisdiction in the state of the district court…can’t undermine state sovereignty

2. National Service 4(k)(2): Added to deal with cases like Omni!!

a. Can count contacts with the sovereign as a whole where it’s a federal question and there aren’t enough contacts with any one state (Essentially only applies to foreign (s)

b. Note: Wouldn’t help in Asahi (not federal Q)

b. Other Exceptions (reflect federal sovereign interests)
i. Efficiency/Bulge Rule: 4(k)(1)(b) 
1. Can get jurisdiction within 100 miles of district court over (s joined by Rules 14/19
2. Geographically close enough that there’s no real inconvenience worth trumping the efficiency gains

ii. Interpleader: 4(k)(1)(c): can serve outside of state for §1335 cases
iii. Congressional Intent 4(k)(1)(d) – where US statute specifies jurisdiction, federal law will be basis for jurisdiction

c. Jurisdiction by Necessity

i. Question: Is there any other place where this suit can be brought?
ii. Perkins v. Benguet Consolidated Mining, Co: Instead of traditional “doing business” general jurisdiction framework, might also look at this case as jurisdiction by necessity.  Perhaps court took jurisdiction b/c only other option was Phillipines and with occupation, that wasn’t a viable option (didn’t incorporate in OH…maybe only enough for specific jurisdiction?)
iii. Atkinson v. Superior Court of CA: class action case…no where else they could really get jurisdiction over everyone all at once.
iv. Helicopteros (no jurisdiction): Court perhaps believed Peru, even if inconvenient, was a viable alternative place to bring the suit.
d. Efficiency
i. No such thing as supplemental personal jurisdiction

ii. Court must have jurisdiction over each individual party to the case

iii. However, efficiency might be a consideration when you’re at the edge and making a judgment call
iv. Helps explain Gray in a sense: makes sense to find personal jurisdiction and get it done with all at once (otherwise you risk having two trials with different outcomes, or you just waste judicial resources and overburden the parties)
e. Class Action: Jurisdiction over absent plaintiffs (Phillips Petrol v. Shutts): Prototypical example: Each P owed ~$100 (would never be brought individually)
i. Key requirements for a class action are met: (1) Numerous (’s, (2), Same claim ( Commonality of interests, (3) Named parties typical of class (4) adequate representatives
1. Note: This is a 23(b)(3) case (efficiency class action): makes sense to resolve common questions all at once.
ii. Jurisdiction over absent (s is allowed!!
1. (s have no real burden (don’t have to do anything!)
2. As long as named parties are representative and doing a good job, that’s all that’s necessary

3. If someone really so concerned, they could have opted out

a. Opt-out procedure utilized and meaningful!

b. Opt-in procedure would be overly burdensome

4. Protections: court must hold a fairness hearing to make sure that any settlement reached is fair to the entire class

iii. Counter-arguments:
1. Some imposition on (s: might not really understand the notice; sometimes people freak & go to a lawyer for advice
2. Can you make sure that ( really gets the notice? (Court says “best practical notice” is good enough!)…fair?
3. If you lose ( can’t bring your claim again (court is the one making big decisions (adequacy of counsel and representation) 
4. Court approves the settlement??  They’ve got a vested interest in getting the case over and done with…settlement also includes attorneys fees (attorney’s incentive to settle).

iv. Outstanding Questions After Shutts
1. What about other forms of class action (not about efficiency)

a. Don’t have opt-out provisions for other types
b. On the other hand, purpose there is about how intertwined the parties are anyway!

c. Jurisdiction by necessity?

2. What about states with a less broad long-arm statute? (KS was sky’s the limit!)

a. Does rule 23 really provide for nationwide service of process?...no specific such rule
D. IN REM JURISDICTION

1. Pure In Rem

a. If judgment is to be conclusive of all persons whether named or not, then the proceeding is “in rem” (Tyler)
i. Titles to land can’t be clouded forever

ii. Every state needs to assure marketability of its land

iii. Need to have an adjudication that binds everyone! (pure in rem)

2. Quasi In Rem
a. Two Types

i. QIR I: About cases tangentially related to the land (conditions on land, etc.): state has to be able to regulate the land.

ii. QIR II:  About cases not even tangentially related to the land

b. Harris v. Balk: Obligation of a debtor to pay a creditor travels with the debtor wherever he goes (overruled by Shaffer)
c. Shaffer v. Heitner: Shareholder Derivative action against former officers and directors of Greyhound.(Rule 23.1).  Issue is whether there’s jurisdiction over the various directors of Greyhound
i. In order to assert jurisdiction, DE court seizes directors property in DE (stocks) – not physically located in DE, but under DE law, DE deems these stocks to be in DE (legal fiction, or maybe even a lie)
1. DE law permits seizure of property with notification to (
2. However, statute also allows court to sell off property to satisfy judgment and also does not allow for special appearances!!  Submit to jurisdiction or lose property! (therefore, in some ways not really a QIRII case)

ii. Court says fair and reasonable test applies to all bases of jurisdiction
iii. Held: Not enough contacts in this case (overrules Balk)
1. Counter: Might argue that court didn’t assess the contacts properly

a. Directors of a corporation benefit from laws of the state of incorporation (could reincorporate elsewhere if they wanted ( purposeful availment?)

b. State would have an interest in making sure the people running its companies are doing a good job

c. Efficiency: would be difficult to bring this case all in one place anywhere else

iv. Note: Court here is also saying that when seizing property, must be some protections given (similar to garnishment cases where garnisher has to put down an bond, issue must be certified, etc.) ( must at least grant special appearance here!

d. Implications after Shaffer
i. Pure in rem and QIR I: land is probably going to be enough of a contact on its own (no big effect)

ii. QIRII cases like this: must have enough contacts to assert jurisdiction

1. BUT if contacts are same as in personam, why would P ever want to limit judgment to the value of the land?

e. Any role left for quasi in rem jurisdiction?
i. Still might be viable where:

1. D can’t be located, or where statute otherwise provides (Rule 4(n))

a. If statute provides, may assert jurisdiction over property (e.g., Admiralty)

b. When can’t get personal jurisdiction through reasonable efforts to serve notice, can seize property in the state (look at notes to rule in supplement)
2. D is found and has opportunity to make a limited appearance (but court might allow fewer contacts b/c damages limited)
a. Tool for splitting difference between choosing between P and D’s own home forum

3. Looking for only a limited remedy

a. Trademark statute (cybersquatting): to help trademark holders get rights back to domain names

b. Not everyone registers in their own genuine name and address: Made it hard to sue these people

c. Creates in rem jurisdiction where domain registered if you can’ t get in personam jurisdiction… all you can get back is the domain name, no damages

ii. May depend on type of property attached (e.g., Real property): 
1. Feder v. Turkish Airlines – P attached a NY bank account of airline (used to pay for spare parts), in an action over a crash in Turkey.  
a. Held: sufficient minimum contacts existed between D and forum relative to the property attached
b. Note: Need to be able to put D on notice that it might have to defend certain property in the forum
V. NOTICE AND SERVICE OF PROCESS

1. Due Process Rights
a. Components of Due Process:
i. Power over the Person (personal jurisdiction)
ii. Perfection of the power over the person through Correct Service of Process
iii. Adequate Notice of the Lawsuit
iv. Opportunity to be Heard
b. Defects in Any of these factors means due process rights of a party are Violated
i. Can’t deprive of life, liberty or property without notice!!
c. Notice of a suit is given by service of process on a defendant
2. Adequacy of Notice:
a. Standard of “Best Notice Practicable” 
b. Mullane v. Central Hanover Bank & Trust Co. (SCOTUS 1950): Small trusts were pooled together & periodic accountings were made of the funds; each accounting closed the account against future actions.  NY statute provided for notice by publication in the newspaper.  
i. Court says this standard of notice is insufficient for due process requirements
ii. Best Notice Practicable: Court creates a Single Standard of Notice (for in personam and in rem actions)
1. One unitary standard (similar to Shaffer)
2. Whether this standard is satisfied Depends on Circumstances, analyzed on a case-by-case basis
a. beneficiaries whose name and addresses were known or with due diligence could be known should have been notified by mail.  There must be a serious effort put forth.
b. Those who cannot be located, can be said to be adequately represented by those who are present.
c. Where no known addresses, publication IS reasonable
3. Notice must be Reasonably Calculated to Succeed:  Provide notice to the Most people in an Efficient Manner
4. Balance Interests:
a. Interest of individuals to know of lawsuit & present case
b. Interest of society to have judicial matters settled (finality)
c. Notice need not reach all parties
d. Only Need: Most effective/efficient way to inform parties of situation given their identity & the means of service available)
c. Government must have a valid statute that provides for adequate notice 
i. Wuchter v. Pizzutti (SCOTUS 1928) – in a challenge against a “consent” statute similar to that of Mass Hess v. Pawlowski, court held that such a form of service is unconstitutional if it does not require the state officer served or the plaintiff to also mail the plaintiff notice personallv

1. Here, D happened to receive actual notice

2. S.Ct. still reversed judgment b/c the statute was unconstitutional, and defective notice undermines the whole proceeding.
ii. Long-arm statutes usually provide for notice: E.g., notice can be given to secretary of state, but SecState must send the notice to the person
d. Disconnect between Mullane rule and rule required for class action cases (where notice must be sent to every individual!) (maybe court doesn’t like class actions?)
3. Rule 4
a. 4(d) ( instead of serving process, can ask for a waiver of service of process 
i. If D returns form, process is fine
ii. If D doesn’t comply, must find another way to serve (Incentives to D to return: will have to pay cost of any further notice & D’s also get more time to answer under this method)
b. 4(e)

i. 4(e)(1) ( allows for service to be effected by the rules of the state in which court sits and also the state in which process is to be served how to

ii. 4(e)(2) ( serve individuals: 
1. Service made personally or by leaving process with person of “suitable age and discretion” at “dwelling or usual place of abode”

2. Where an agent has been appointed, also ok.

c. 4(f) ( Service on those in foreign countries
i. Example case: tried to get jurisdiction over parent company of German company by serving notice on subsidiary company in NY
1. Jurisdictional Q depends on relationship between entities
2. Notice Q is different: usually as long as there’s some overlap in control between parent and sub, notice on sub enough for notice to parent

d. 4(h) ( corporations and other associations served though an officer, managing or general agent (or designated agent)

i. Definition of officer often litigated

1. Degree of control and discretion

2. Whether agent’s position is such that service will come to the attention of those responsible for protecting association’s interests

VI. VENUE AND FORUM NON-CONVENIENS

1. Venue
a. Just one more rung in the ladder you have to check off in order to get to the merits of the suit:   Once you’re in a state, what venue should you be in (i.e., what district court)
b. Interests furthered by the venue question
i. Adminstrative interests: venue’s ability to administer the class
1. Real property: might need to understand topography to understand the suit; if you have to transfer title, can only be done locally

2. Allocation of cases among courts: have to create certain number of judgeships for each court…congress needs to be able to pinpoint where the cases will be

ii. Citizenship interests

1. Jury duty ( want to spread the cases around a little bit so that everyone has a fairly equal burden on jury duty

2. Witnesses ( don’t want to make witnesses travel too far

3. Local interests ( people might want to monitor the case

iii. Litigant interests: Burden on P and D
c. Rules Covered in §1391: Easy statue to satisfy
i. Diversity Cases
1. Anywhere D resides (if D’s reside in same state)
2. Center of gravity test (where substantial part of events took place giving rise to claim)
3. Anywhere in which there is personal jurisdiction over D
ii. Non Diversity Cases
1. Same as above, but #3 is anywhere where D can be found (if no other venue is possible)
iii. Corporations
1. Anywhere where there’s PJ over D
2. Where there is more than one possible venue, want to put D in place where it has the most contacts
2. Transfer

a. Can only transfer to a place where P could have brought it in the first place
b. §1404 ( when you’re in a proper court, but there’s a better place to litigate (interest of justice and convenience of the parties)
i. Rule: Had to have jurisdiction originally
1. Hoffman v. Blaski: P sues D (TX) in TX over patent infringement.  Everything kosher, but D argues that it would be better to transfer from TX to IL (a lot of other cases were pending in IL)
a. Problem: There was no jurisdiction over D in IL
i. D says he would have waived personal jurisdiction

ii. Must be a place where D could have had jurisdiction without regard to his right to waive
b. Rationale: Ct. doesn’t want to give D any more forum shopping opportunities than P had
ii. Rule: take the law of the case with you
1. Van Dusen: transfer is only about convenience, not to change the outcome of the case.  When D transfers case, transfers all of the choice of law rules that original court would have had
2. Fehrens v. John Deere: extends Van Dusen to cases where P makes a 1404 transfer as well!
c. §1406 ( where you’re in an improper venue…instead of dismissing and making you refile, you get to transfer…but law doesn’t transfer here
i. Part of reason they don’t dismiss here is so that you don’t get screwed by the statute of limitations (you were in the wrong place to begin with)
ii. If statute didn’t already expire, could just go somewhere else and file
d. §1407 ( allows court to take cases spread out all over the country and bring them together in one place for pre-trial purposes (efficiency, e.g., to have the same witnesses deposed only once)

i. multi-district litigation panel watches what’s going on around country

ii. If efficiencies can be gained, will transfer under this provision

iii. Alternative to class actions (but allows each person to have their own atty)
3. Removal

a. §1441 ( allows D to move from state to federal court if it could have been brought there in the first place
i. Exception: case brought under diversity grounds and D is in home court
b. Note: When you remove, you don’t actually ask the venue question (just remove to the same district where the state court sits)
4. Forum Non Conveniens
a. You’re in the right place based on jurisdiction and venue, but for the convenience to the parties, court dismisses anyway!
i. Note: If dismissed, it’s a “Do-over” (though arguably you only dismiss if there’s another forum that will take the case)
b. Gulf Oil v. Gilbert: Establishes the balancing of interests test when determining whether or not to allow dismissal of case (cited by Piper)
i. Legitimate interests of litigants (e.g., litigant is resident of forum)
1. P may not vex or harass D by choosing an inconvenient forum

2. Balance must strongly favor the D to overcome P’s choice

ii. Availability of evidence/witnesses
iii. Forum law being used
iv. Enforceability of verdict
v. How busy is the court
vi. Burden on venue’s jurists
vii. Social interest in adjudicating the cases (where was harm caused?: community might feel wronged and want to see case up close)
c. Central focus is on convenience! (Unfavorable change in law to P may be a factor in judging dismissal, but it cannot serve to automatically bar dismissal by D)

i. Piper Air Craft v. Reyno: Scottish citizens killed in plane crash in Scotland.  Reyno appointed as administrator and sues in US b/c of chance for bigger recovery (while separate suit brought by families in UK).  D’s try to dismiss under forum non con.
1. Change in law only a factor when it effectively eliminates any chance at a remedy to P

a. Floodgates: Otherwise, American courts would become even more favorable to foreign P’s!!

2. Fact that “P’s” are foreign should serve to decrease the weight given to their original choice in forum (not their home forum)
3. Balancing test leads court to grant dismissal: 

a. Efficiency: Chance to implead other parties in Scotland

b. Availability of witnesses/evidence in Scotland

4. Note: Seems weird that American D’s are saying American courts less convenient than Scotland…must remember desire of D’s to implead 3rd parties in Scotland

a. Efficiency of trying everything together

b. Risk of inconsistent rulings in the 2 cases

d. Courts may condition dismissal of a claim on certain actions by parties

i. Union Carbide case: Bhopal disaster in India.  200,000 people injured in explosion at Union Carbide Plant.

1. D wants to get case dismissed (evidence in India, likely to get a smaller verdict there as compared with US tort law)

2. Court dismissed case from US saying it should go on in India, but also said D must consent to jurisdiction there and waive statute of limitations in order to get dismissal (and suggests that US standards of discovery apply)

VII. ERIE DOCTRINE

aNALYZING erie cases
1. Guided Erie Analysis (“Teal Book” / “Smarties”)
a. Is there a federal rule that directly applies?
b. If so, apply the federal rule! (Hanna)

2. Semi-Guided Analysis

a. If no federal rule, is there a federal statute?

b. Not as many smarties, but apply anyway! (Stewart)

3. Unguided Erie Analysis

No federal rule or statute ( try each test:

a. Outcome Determinate (York)

b. Interest Balancing (Byrd)
c. Split the difference (Gasperini)
d. Primary behavior (Hanna: Harlan dissent)

Note: If there’s no direct collision, no Erie question  ( state law applies (Walker/Burlington)

IMPORTANT: Federal courts only have to apply state law in cases involving state law claims (diversity cases and supplemental claims) as opposed to cases of pure federal law (§1331 cases) 

Only perform Erie analysis when:

1. state claim 

2. in federal court via diversity or supplemental jurisdiction

3. some conflict between state and federal rules 
Where Erie DOESN’T apply (Don’t find Erie issue where there isn’t one!)
1. Conflicts between the states is not an Erie Issue

a. Use federal law to adjudicate issues between states (e.g., water case: conflict between CA and NV)

2. Int’l affairs and admiralty

3. Proprietary interests of US

4. Gap fillers between federal law (where congress could have legislated)

5. Where congress has acted or has power to act
1. Relevant Statutes

a. Rules of Decisions Act (28 USC § 1652):

i. Laws of the Several States shall be the Rules of Decision in civil actions in the courts of the United States, in cases where they apply, unless the Constitution or federal law provides otherwise

ii. Questions:

1. Does this apply to Statutory Law or Decisional Law, or Both?

2. Does this cover Substantive Law or Procedural Law, or Both?

a. Note: Concern of Reed and Butler in Erie dissent

b. Rules Enabling Act (28 USC §2072):

i. Congressional grant of authority to the Supreme Court to prescribe Rules of Practice & Procedure for Cases in Federal Courts

ii. Prohibits such rules from Abridging, Enlarging or Modifying any Substantive Rights

iii. Distinction between Substantive & Procedural is Unclear, resulting in Tension between § 1652 (laws of the states shall apply) & §2072 (federal authority to provide for rules of procedure)

iv. In general, courts have allowed Federal Rules of Procedure to Trump State Law (even when the distinction is unclear)…Hanna
2. The Erie Doctrine
a. Swift Rule (Swift v. Tyson)
i. Swift says state common law not binding on the federal courts (J. Story)
1. Statutes or long-standing custom is the law

2. Common law is just interpretation of what the natural law is (“brooding omnipresence”) ( Federal court has right to interpret for itself (state interpretation is just evidence, nothing more)
ii. Rationale:

1. Uniformity: Hoped that states would look to federal common law for guidance (never happened)
2. To the extent state law is biased in diversity cases,  federal forum might be a neutral forum with neutral set of laws

iii. Problem with Swift: 

1. Forum Shopping: Swift allowed out-of-state P’s in diversity cases to vertically forum shop between state and federal law (in-state D couldn’t remove): People artificially create diversity to take advantage of federal law (B&W Taxi)
2. Separation of Powers Problem:  Allowing Federal courts to “Make Law” Violates the Constitution’s Delegation of Legislative Authority to Congress (checks and balances)

3. Federalism Problem:  Allowing federal courts to “make law” in Areas Reserved to the States (e.g., torts/k’s) Violated Federalism

4. Legal idealism failed: never achieved the uniformity sought
5. Also, hard to draw the line between local and general law

b. Erie Doctrine (overrules Swift) (Erie v. Tompkins)
i. Rejects notion of brooding omnipresence

ii. Federal courts should apply state law

iii. Considerations behind the Erie Doctrine
1. Forum shopping  (solve taxicab problem) ( the key issue!!
2. Equitable administration of the law

a. Separation of Powers: There are sovereigns who make law…can only make law where you have sovereign authority to do it (POSITIVISM)
b. Federalism problem: if congress couldn’t have legislated here, why should federal court be allowed to? (e.g., torts and K are areas of state law) ( checks and balances!
iv. Aftermath of Erie
1. Erie Made a Choice: Vertical shopping worse than Horizontal
a. Prevents vertical forum shopping: don’t want “accident of diversity” to decide law of case
2. Horizontal forum shopping potentially worse now
a. States have diverged markedly in choice of law rules: gives P’s incentive to shop for best rules (with option to appeal to federal common law no longer available)

b. Klaxon v. Stentor: Federal court must Choice of Law Rule of state in which it sits!

c. Some horizontal protection: Where you do need uniformity, somebody’s got the power to do it (e.g., UCC; congressional power from constitution, e.g., commerce clause)

3. On the other hand, intrastate uniformity of law protected!

a. Only one body of law within a state now

b. Allows parties to plan affairs accordingly

3. Rule or Statute + Direct Collision

a. Federal Rule (Smarties Test / Teal Book Test)
i. If there’s a federal rule, courts must follow it!! (Bright Line Rule)
ii. Simple Two-part inquiry”
1. Is the federal rule “broad enough” to cover situation

2. Is the rule constitutional? (power?)

iii. Hanna v Plumer: Applicable service of process?: MA law that requiring personal service of estate administrator within statute of limitations, vs. federal rule allowing service to be left at house with relative

1. The federal rules always applied over state rule in cases of direct conflict between the two because federal rules deemed constitutional by panel of “smarties”
a. “Arguably procedural, ergo constitutional”

b. How do we know it’s procedural?  Vetting process!

c. Rough rule of thumb (could be unconstitutional, still)
2. Justice Reed: Rest in Peace!

iv. Concurrence (Harlan): Proper test: Primary Behavior Test
1. Majority missing the real point of Erie: not just about forum shopping ( it’s about power!

a. Forum shopping happens even with procedural rules

b. Real issue is that we only want federal court applying laws/rules it has the power to apply!
2. Should ask whether the choice of rule would substantially affect those primary decisions of human conduct which the constitutional system leaves to the states

3. Did state law affect how suit is filed or how people are behaving

4. Who’s policy has the more important connection to authority?
v. Additional Criticisms
1. Are the “smarties” really that smart anyway?

a. Rules written pre-Erie (wasn’t a consideration)

b. Not always clear that the vetting goes so smoothly (justices dissent from rule…Scalia does it all the time!)

2. Substantive/Procedural line hard to draw: Sibbach v. Wilson:  
a. Rule 35 ( if health is an issue, the party who needs to know health about other can require a medical exam

b. Case rules that under Erie, this is still ok

c. Rule is about discovery…this is procedural.

d. However, there’s a strong substantive flavor to the rule! (right to control your body?)

b. Federal Statute
i. Stewart v. Ricoh: Whether state or federal law should apply to a §1404 transfer to a forum chosen by a forum selection clause (state doesn’t like forum selection clauses)
1. Federal law should control!

2. §1404 says look at all the circumstances and decide if they want to transfer (can include whether forum selection clause valid contact)
3. Dissent (Scalia): Doesn’t think 1404 should trump a state’s desire not to uphold forum selection clause (no direct clash)

ii. Expands Hanna rule from rules to federal statutes (re: §1404 in this case)
1. If Congress created a statute in a manner that abides with the Constitution, then this is the end of the matter!

2. Congress has power to make rules of procedure…1404 is procedural (according the Van Dussen, the applicable law is transferred with the case)
iii. Harlan and Byrd might criticize that this doesn’t give enough attention to interests underlying statutes
c. Defining the direct collision (when is federal rule broad enough for Hanna?)
i. Walker v. Armco Steel Co:  whether federal Rule 3 that says an action is commenced upon filing should apply over a state rule that says statute of limitations doesn’t toll until process is served on D
1. Federal rule isn’t broad enough to displace the state rule

2. No indication that the federal rule was meant to toll a state statute of limitations!
a. Rule 3 simply governs timing issues for other federal rules

b. State rule is a statement of state’s substantive decision

3. Exam: Room to argue whether there’s a direct collision or not!

ii. Burlington ( relaxes the Walker standard of direct collision

1. Need only be sufficiently coextensive to apply federal law
2. Situation: AL requires appealing D to pay an extra 10% if he loses.  Federal rules give judge discretion to award single or double costs with interest.
3. Unclear if there’s really a “direct collision”:  Feds could award cost + interest that comes out to less than 10%.  AL rule would usually encompass the federal rule.  Could you apply both?
4. Doesn’t matter where purposes of the two laws were sufficiently broad to cover the same problem ( that’s enough!!
a. Would Gasperini handle this differently?

5. Exam: If you want federal law to apply, will say they’re co-extensive ( same purpose; Otherwise, will say they don’t (e.g., statute of limitations: docket load v. stale evidence trail).

4. Tests for Choosing State vs. Federal Law (no rule or statute applies)
a. Outcome Determinative

i. If the use of the Federal Rule will lead to a Substantially Different Outcome than use of the State Rule ( State Rule Applies
ii. Don’t want outcome to turn on “accident of diversity”
iii. Guaranty Trust v. York: Case couldn’t continue under the state statute of limitations (and it can under federal rule) ( must apply the state rule!
1. Make federal courts an extension of state courts

2. No remedy in federal that’s not available in state
3. Avoids the substantive/procedural debate

4. Criticism: Goes too far!  Not what Brandeis was saying: ignores the legitimate power issues in Erie! (anti-federalism?)
iv. Following Guaranty Trust: Expansive view of “substantive/outcome determinative” 
1. Woods v. Interstate Realty Co: Must use state rule barring out-of-state corp. from suing in state court w/o appointing representative (instead of federal rule 17(b) which says capacity to sue or be sued determined by domicle)
2. Cohen v. Beneficial Industrial Loan Corp: Must use state rule requiring shareholder derivative P to post a bond with the court. This state rule only had a tenuous connection to the outcome of the case, nonetheless S.C. requires state rule even though the federal rule on the matter (rule 23.1) is silent. 
3. Ragan v. Merchants Transfer & Warehouse: Must use state rule requiring service prior to statue of limitations instead of Federal Rule 3 which considers suit commenced once filed in court even before defendant served. 
v. Hanna speaks to modifying this test: every rule pushed far enough is outcome determinative ( what really matters is ex-ante behavior, not whether applying the rule would have mattered after the fact!
b. Interest Balancing
i. Weigh the legitimate sovereign interests behind the state and federal rules
ii. Byrd v. Blue Ridge: Allocation of Decision Making Power between the Judge & the Jury: State common law indicates judge should make the decision BUT Seventh Amendment preserves this role for the Jury

1. Takeaway: balancing test

a. Court thought federal interest was really high here (7th Amendment) ( speaks to the “essential character or function” of the federal court

b. Perhaps they under-weighted the state interest (state thinks juries systematically favor the employee?)
2. Strength: Arguably takes Erie question more seriously
a. Really examines interest behind state and federal rules 
b. Guaranty trust might have over-simplified the question (often changes outcome, but must look to purpose of the rules to see if there’s a forum shopping issue)

iii. Criticisms:

1. It least the way they’ve applied it in Byrd, seems kind of empty (don’t give much consideration at all to the state interest here) ( Should look at explicit and implicit state interests

2. No real guidance: might make case like Ragan hard to decide: how do you really balance the interests?

3. This balancing doesn’t necessarily address the separation of powers and federalism/allocation of power concerns of Erie
4. Answer: Maybe it’s just a tie-breaker rule: all things being equal, we’re worried about uniformity and forum shopping, so tie goes to the state?
c. Split the difference

i. Gasperini: P sues for damages related to lost photographs.  Jury awarded $450,000.  In NY, after tort reform, appellate division would ask if $450k materially deviated from a reasonable award.  7th amendment says the factual determinations by the jury can’t be re-examined (except on a “shocks the conscience” standard).
1. Court does similar balancing test to Byrd

2. Able to compromise and meet both federal and state interests where facts allow

3. Depecage ( splitting the difference

a. Use the NY’s standard of review, but at the trial court level!  Appellate court can only review for abuse of discretion.

b. Protects both the federal and state interests.

c. Combining of laws of 2 different systems

4. Note: There was no way to make a compromise in Byrd
5. Choice of Law

a. Klaxon: apply choice of law of the forum state that you’re sitting in 
b. John Deere: P sued in PA federal court on contract claims.  At the same time, P sued in Mississippi federal court on diversity grounds in tort (Miss. had a longer statute of limitations).  P then moved for a 1404 transfer from Miss. to PA.  PA court refused to hear the tort claim b/c of statute of limitations.
i. Law transfers with you even when P brings the 1404 transfer! (like Van Dusen) ( Can manipulate the system.
ii. Allows you to use statute of limitations of Miss. and bring it back to PA (even if cause of action arose out of PA law)
iii. Dissent (Scalia): Encourages forum shopping ( prejudices D…allows P to get his law and his home forum; increases net costs to system.

1. Saves: incremental cost of parties trying case in an inconvenient forum (but not so inconvenient that court would have transferred the case sua sponte)

2. Incurs: cost of weighing whether to transfer all these additional suits; costs for the transferee courts to figure out original court’s choice of law rules
c. Shutts: KS court; class action.  P’s have no contacts with KS
i. Look to KS choice of law, but if there’s no relationship between law being applied and person to whom it’s being applied, there’s a due process violation ( must apply the substantive law of the state of majority of people/contracts
d. Sun Oil Co. v. Wortman: in the inter-state context statutes of limitations aren’t substantive (forum state can apply own statute of limitation even when state in which claim arose has stricter statute
i. Just because statutes of limitations are substantive for Erie purposes in federal court, doesn’t mean they are substantive for interstate purposes

ii. Purpose of doctrine in federal court is to ensure similar outcomes

iii. Purpose of the substance-procedure dichotomy in state court is about federalism and full faith and credit, to ensure states aren’t stepping on each other’s toes

e. Allstate
i. Typically forum state will find that their law applies, and S. Ct. will usually let it stand
ii. Relationship doesn’t have to be so significant
6. Ascertaining State Substantive Law

a. Garland v. Heron: Diversity suit for NIED, no NY precedent for the issue. Fed court guessed on state court ruling and guessed wrong (after a reversal by the appellate court). 

b. Ways for federal courts to interpret state law
i. Predictions: Fed courts can make predictions about state laws

1. To avoid an issue like Garland, give greater deference to district court judges?

a. Greater connection to the state; only one step removed from state court in a sense, probably a better chance at guessing right than circuit court

b. Usually from the state (maybe even from state court) with a lot of experience reading state court opinions

2. Dereference doesn’t work!  Federal appellate courts have to provide the same scrutiny, standard of review as the state appellate courts – make sure that fed appeals would come out the same 

a. Salve Regina College v. Russell: case involved an issue of first impression on a contract case.  D. Ct. judge said he was a state court judge for 18 years and said he had a feeling the issue would have been ok under NY law.  Appellate court decided to just defer to his judgment.
i. Assuming the validity of the district court’s ruling would undermine the spirit of Erie
ii. Still need de novo review, if that’s what you’d get in state court!! (State sovereignty concerns)

iii. Maybe there’s nothing to lose by this; can still take D. Ct. ruling under advisement (incentive for lower court to make reasoning transparent)

ii. Certification:  can certify the issue to the state court to get a decision, and then take the decision and apply it to the diversity suit

1. Technically an advisory opinion, but usually binding on the question

iii. Abstention Doctrine: application of a limited power to stay case in anticipation of decision in another pending case

1. Shifts the issue to state court, but rarely used. Only for vitally important state issues

7. Reverse Erie

a. Federal case in a state court (e.g., interpretation of federal statute)
b. Dice v. Akron ( right to trial by jury case
i. If it were a state issue in state court, would have tried case on bench
ii. B/c it’s a federal issue, respected right to trial by jury
c. Concerns are a little different
i. Parties could have removed to federal court (no forum shopping problem)
ii. Still have a sovereignty problem ( what’s the federal interest in having the procedure applied?
iii. Becomes a balancing test
VIII. RES JUDICATA

A. STARE DECISIS
1. Policy Rationales

a. Continuity: Use past decisions to guide potential litigants

b. Legitimacy: the courts, their judgments, their decisions, their principles

c. Predictability: Create legal/judicial certainty – provide equal treatment for similarly situated parties in similar circumstances

d. Efficiency

2. Problems

a. Sometimes appears to be too rigid

b. Courts may rely on principles that appear unjust, unfair, outdated

c. Litigants may be able to manipulate past rulings, stretch old decisions unfairly

3. Mitigating

a. Not as inflexible or strict as the preclusion doctrines

b. Rules can be changed, principles can be abandoned if intolerable, inapplicable

c. New rules can be made to incorporate fact, information, technology advances, etc
B. CLAIM PRECLUSION

1. Requirements
a. Same Claim
i. Same transaction or series of transactions
ii. Same common nucleus of operative fact
b. Same Parties
i. Either same exact parties, or parties in privity with original parties
c. Valid, final judgment
2. Policy Goals
a. Gives effect to judicial authority.
i. We don’t want to undermine the trial court’s authority.
ii. Ensure decisions are stable
b. Repose: people need to know when the case is final.
i. D’s can move on with their lives (and plan affairs accordingly)
ii. Harassment issue: prevents P’s from splitting claims just to harass D’s (sue for hand injury, then foot, etc.)
1. Problem: people sometimes are innocently mistaken, or sometimes injuries don’t materialize until later on.
c. Promotes efficiency:  Conserves judicial resources
i. Requires parties to consolidates multiple theories of recovery
1. Want people to bring all their claims at once
ii. Not make parties come to court more than once, and the witnesses 
iii. Don’t want to have to retry cases after party had full, fair chance to litigate
3. Issues: SAME CLAIM
a. Where you can bring multiple claims against D, arising out of the same transaction, you MUST
i. Rush v. City of Maple Heights: Where a person suffers both personal injuries and property damage as a result of the same wrongful act, only a single cause of action arises, and the different injuries must be claimed as part of the same action
ii. Compare to Vasu v. Kohlers: that case involved an insurance company litigating on person’s behalf
1. Insurance company only really worried about insured property 
2. No assurance that company will let victim litigate its own claims at the same time
iii. Rationale: Doctrine forces you to look ahead and figure out viability of all your claims (Modern rules allow liberal amending of pleadings)
b. Same claim: Same transaction or series of transactions
i. Herendeen v. Champion Int’l Corp: Entered into oral agreement that D would extend contract and he’d still get benefits.  Loses first case and tries to recover on a different theory of recovery.
1. Here, court rules that the second action is for a separate and distinct claim (first action was about prospective money owed under oral agreement, while second action for money already owed under P’s existing contract)
2. Might be decided differently today in light of joinder rules
ii. Test for whether it’s the same cause of action:
1. Does judgment in second action impair or destroy rights of parties established by first action?
2. Whether facts form convenient trial unit (e.g., same evidence)
3. Whether treatment as a unit conforms to parties’ expectations or business understanding and usage
4. Restatement approach: common nucleus of operative fact: Facts are related in time, space, origin, or motivation
c. Annual payments: count as separate claims for each new year/period
i. Bond example: sue over coupon payments and win.  Next coupon goes unpaid ( can sue again
1. Expectations of the parties are that each individual transaction can be assigned and separate
2. Couldn’t have sued earlier ( money wasn’t due at that point
ii. Car loans: present a similar situation for each monthly payment, but it depends on the nature of the contract
1. Car loans often have acceleration clause ( Once you’re a deadbeat once, the entire thing is due (If you don’t sue for entire thing, you can’t later do it)
2. Often, will draft such that lender has a “right” to accelerate, but doesn’t have to…lender’s option (otherwise if you go after deadbeat and he doesn’t pay, you’re claim precluded)
d. Can’t split defenses!:  Can’t use the same defense as a shield and then as a sword! (at least in compulsory situations)
i. Mitchell v. Federal Intermediate Credit Bank: Case pending in state court while federal case decided involving money owed to bank.  Mitchell wins first case, proving that he owes bank nothing.  But then tries to go back to state court and say Bank owes him extra money
1. Claim precluded: D must bring all compulsory counter-claims in the first action

2. D must make the most of his opportunity and exhibit the whole damage

3. Counter: Shouldn’t plaintiff always get chance to control his own destiny: decide time and place of suit?

ii. Restatement 22: creates a more lenient rule for D than Mitchell.  Allowed to bring an omitted counter-claim unless jurisdiction requires compulsory counter claims

1. Compulsory counterclaims promote efficiency

2. Exception – Rule 13.

a. D only present for in rem claim ( no compulsory counter

b. No compul counter if claims develop after litigation starts

c. No compul counter against real co-parties
e. Rule 60: can provide some relief from prior judgments to avoid negative effects of claim preclusion in some instances where it wouldn’t be fair
i. (a) Clerical errors
ii. (b) If something really bad happened, you can be excused from final judgment
1. (1) mistake, inadvertence, surprise, or excusable neglect.
2. (2) newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial.
3. (3) Fraud
4. (6) any other reason justifying relief from the operation of the judgment
iii. Deliberately written so that it can’t be used too often or abused: otherwise, res judicata would have no bite!
4. Issues: SAME PARTIES

a. Claim preclusion counts for either same exact parties or parties in privity with original parties
i. Explain why in privity ( it’s just a label!

b. Nevada v. United States: 1st lawsuit: US (TCID + Tribe) v. all water users; 2nd lawsuit: US (Tribe) v. TCID, Orr Ditch D’s, new farmers

i. Who is bound by prior judgment?

1. Same exact parties: US

2. Parties adequately represented in prior case: Tribe

a. If representation poor, doesn’t matter ( take it up with the person who represented you!

b. Exception: Hansberry v. Lee ( class action where everyone knew from the start that representation was poor

3. Privees (i.e., those with successor land rights)

a. One who claims an interest in subject-matter of judgment through or under one of the parties, either by inheritance, succession or purchase

4. Others with reliance interest: Any subsequent appropriators of water ( even though not represented in previous trial, special interest in water rights that requires finality (somewhat surprising part of the case)
a. Rationale: something special about land/water rights; maybe just sometimes need finality altogether in one case (e.g., Dow Chemical Agent Orange Case: should kids be allowed to sue if they weren’t born at time of settlement?)

ii. Not bound: parties who were adversaries in a previous trial

1. Exception: Zero-Sum Game
a. In this case, Tribe and TCID were both originally represented by the US in 1st trial

b. However, everyone’s really an adversary when water rights are concerned

iii. Note: res judicata at its zenith in cases about real property or resources; want to make sure that rights to these things are settled (to encourage investment, need to promote certainty).
c. Other non-parties who are bound

i. Laboring Oar (Virtual Party)
1. Montana v. US: Builder in Montana sues to avoid paying state taxes and loses.  US then tries to sue (they were the ones who were going to be paying anyway!)

a. US precluded from bringing second suit

b. They paid for original trial, provided strategy, resources, etc. ( wasn’t in litigation by name, but for all intents and purposes, really was

ii. Purposefully passing on opportunity to litigate
1. Provident Tradesman v. Patterson: Insurance litigation involving a car accident in which policy holder was not involved.  

a. Typically would be Rule 19 case (policy holder a necessary party; don’t want to let other people fight over his policy and use up all his coverage in case he needs it later)
b. In this case, court says 7 years have passed; policy holder had his chance and passed it up.  Bound by prior judgment!

iii. These rules rolled back somewhat (court less willing to bind non-parties)

1. Martin v. Wilkes: white firefighters not bound by previous judgment giving black firefighters certain rights even though they could have joined the first lawsuit and even though they filed amicus brief

5. Issues: VALID FINAL JUDGMENT

a. Valid final judgment is one ready for appeal ( claim preclusion kicks in!

b. Restatement: will be claim precluded even if case not yet appealed
i. Practical matter: this is never done ( court will typically stay any pending cases until first case is fully adjudicated including appeals

c. Cases that rely on precedent which is later overturned still claim precluded!!

i. Federated Department Stores v. Moitie: Res judicata consequences of a final, unappealed judgment on the merits aren’t altered by the fact that the judgment may have been wrong or rested on precedent subsequently overturned.  

d. Settlements  ( also give rise to claim preclusive effects

i. Otherwise, why would parties settle?

ii. No issue preclusion in a settlement b/c no issues are tried!

iii. Class actions treated a little differently ( court has to approve the settlement b/c all these people are going to be bound by the judgment

e. Default judgments

i. Typically give rise to claim preclusive effects

ii. Exception: challenging personal jurisdiction collaterally (if there was no PJ, it wasn’t a valid final judgment)

f. Lack of Subject Matter jurisdiction

i. Court has power over the person, so it’s your job to go in and say no subject matter jurisdiction…if not, too bad, so sad

ii. Restatement §12: generally entitled to claim preclusive effects 

1. Exception: blatant problems (e.g., where there are special water courts, if some other court adjudicates on water rights)

g. Dismissals
i. Voluntary dismissal without prejudice (Rule 41a): i.e., can bring another lawsuit ( no claim preclusion if filed before D files an answer

1. If already filed, and both parties agree, that’s ok too

2. D might agree b/c when re-filed might be more convenient or better terms or clearer, or quid pro quo with lawyers

3. If you dismiss voluntarily once, you can’t do it again without prejudice

ii. Involuntary dismissal (Rule 41b) ( dismissals generally operate as judgment on the merits, except for obvious things at the beginning of the case (where D doesn’t have to prepare to argue the merits with a lot of time and effort)

1. Costello v. US: US brings denaturalization action that was dismissed because an affidavit of good cause (prerequisite to such an action) not filed.  Case dismissed.  Government sues again.

a. Court allows 2nd case to proceed

b. Reasoning: Where D didn’t have to do a lot of work to earn the result he got, P can cure the defect and start again

c. When D does not have to prepare to argue the merits of the case, D is not so inconvenienced that it would be vexatious to bring another claim.

2. 12(b)(6) dismissals – failure to state claim

a. If P couldn’t do it the first time, even w/ liberal pleading rules, prob wont be able to do it the 2nd time (Moitie)

b. Some states allow it: too little effort in 1st suit to preclude

h. Statute of limitations: varies by state
i. Shoup v. Howell: Said that second state had to give same effect to first judgment as first state would have given

ii. May depend on whether first state views statute of limitations as procedural or substantive

i. The government: special rule may apply (outlier case)

i. United States v. American Heart Research Fund: Court says it’s ok for US to split its claims and enjoin an organization from fraudulent activity, and then later sue again for damages based on the same transaction.

1. Legislative history of the statute indicated that congress wanted government to be able to put a speedy end to fraud first and foremost

j. Quasi in Rem II

i. Can’t preclude on cases that were limited to the value of the land

1. Not a full litigation

2. No authority for a full suit in that jurisdiction

ii. Only suing on part of the value of the lawsuit, so policy-wise, it’s not a full fair opportunity to litigate

1. Isn’t for whole value ( may undermine incentive to fully litigate

iii. No issue preclusion either: unfair to force non-local D to fully fight the issue in a foreign forum.

1. Can’t turn a limited appearance into a full appearance.
B. ISSUE PRECLUSION

1. Requirements

a. Same Issue, fact or law, that was actually litigated

b. Issue was essential to the judgment

c. Valid final judgment

d. Same Parties? (no longer required)

2. Issue: FULL FAIR OPPORTUNITY TO LITIGATE

a. Actually litigated…that everyone had a fair shot at litigating
i. Did parties give it a full fair shake (did they have the right motivation)

ii. Did decision-maker have the motivation to do it right?

b. Little v. Blue Goose: In first case, Little deemed negligent.  What effect does this have on subsequent case?

i. Contributory negligence still in play at this time: In order to be negligent in first case, Little negligent AND BG not contributorily negligent

ii. Is this ruling a little dissatisfying?

1. If little didn’t actually raise BG’s negligence as a defense, that issue should be open to relitigation!

2. Might always look back at trial transcript or pleadings to see if an issue was previously litigated

c. Can make arguments based on motivation: if prior adjudication was over a small sum, might not have had proper motivation

i. In judgments based on 2 independent sufficient grounds ( neither precluded because not sure which was necessary for judgment or which determined the judgment

1. In some circumstances, if there’s enough evidence, both may be precluded, especially if both have been appealed (Cardinal Chemical v. Norton)

2. Rationale: When issue is one among several theories/issues – party may not have really have pushed
d. Other Situations
i. General verdicts – may not be able to determine which were actually litigated, which were actually factored into the decision
ii. Confession, consent, defaults – no actual litigation

iii. Burden of Proof change ( in a case where the burden of proof changes from one party to the other, there is no issue preclusion because it is a different issue. If the same party has the burden of proof then it’s the same.
1. A: US v. Dan ( Civil, US wins 

2. B: US v. Dan ( Criminal

a. No issue preclusion (standard of proof has changed)

b. However, if Dan had won the A suit, then he could have used issue preclusion against the US (higher standard )

i. If they couldn’t prove preponderance of evidence, then they can’t prove beyond a reasonable doubt 

iv. Whether case is appealable: if party can appeal earlier decision and doesn’t, will be precluded

1. When issues lost but not open for appeal (winner of suit, loser of an issue) can’t be precluded

3. Issue: ESSENTIAL TO THE JUDGMENT
a. If there’s no real motive to litigate an issue fully in the first instance, it shouldn’t be precluded in the 2nd
i. Parties have to have been fully motivated to litigate an issue

ii. Preclusion only applies to core issues, not tangential issues – we may not want every tiny detail fought to the death
iii. Issue preclusion should be about efficiency; binding parties to every decision large and small would contravene this goal
b. Evergreen v. Noonan: litigation over tax that was owed for sales of land

i. Court had earlier ruled on value of land in order to get to a tax calculation, but it was the final tax number that was important and not the land value

ii. Can’t be sure land value had adequate attention

iii. Where an issue is a mediate fact and not an ultimate finding, will not be issue precluded

c. OJ case: litigates whether or not he was in CA at time Nicole died…he says he was on a plane to Chicago

i. If in a later case, he wants to prove he wasn’t in Chicago, can’t be issue precluded ( wasn’t an essential part of prior judgment (he was just trying to prove he wasn’t in CA)

d. Issue preclusion does not extend to issues that were not fully litigated in the first suit.
i. Kaufman v. Eli Lilly & Co: Cases about drug taken by pregnant women to prevent miscarriage…20 years later, many of the children wound up having cervical cancer…sued the drug companies

1. P tried to preclude D on theory of liability based on prior case (concerted action theory)

2. D not precluded b/c never really contested this theory in the earlier action

3. Omitting a defense is a valid way to avoid issue preclusion!!

4. Issues: PARTIES
a. Issue preclusion no longer requires the same parties Allows a new party to invoke collateral estoppel against a party who litigated and lost on an issue in a prior action. (mutuality no longer required)
i. Non-parties to the 1st suit cannot be bound by the 1st judgment, but they can use the judgment against people who should be bound by it to stop the bound parties from relitigating the decided issue

ii. Can stop a party from the prior case from attempting to make an argument that they have already lost or to make new arguments about issues that were already decided against them.

b. Nonmutual preclusion allowed as long as the party being estopped had a full fair opportunity to litigate the issue the first time.

c. Defensive nonmutual estoppel: when a prior judgment is asserted by a new party as a defense in a subsequent case (Blonder Tongue)

i. New D invoking preclusion to prevent same P from trying to make an argument P already lost

ii. Promotes efficiency ( no incentive for P to try to sue multiple D’s separately (will subsequently be precluded)

1. Unfairness and waste of judicial resources that flows from allowing “repeated litigation of the same issue as long as the supply of unrelated defendants holds out.”

2. Problem: somewhat unfair for patent holders (can defend patent 10 times successfully, but may be precluded if the next infringer wins on grounds of patent invalidity)

iii. Bernhard v. Bank of America Nat’l Trust: Bank allowed to assert prior ruling against P for purposes of defensive preclusion
1. P had a full, fair opportunity to litigate the issue in 1st case
2. Problem: matchups potentially matter (first D against P might have been very unsympathetic)
d. Offensive nonmutual estoppel: when a prior judgment is asserted by a new plaintiff in a subsequent case

i. New P attempting to borrow a favorable finding from a prior action to impose liability on a D who’d lost the issue in the previous case

ii. Parklane Hosiery Co. v. Shore: SEC sues Parklane and wins over false proxy statements.  Shareholders then sue
1. Shareholders allowed to preclude Parklane from claiming innocence, holding them to prior judgment
2. Parklane had full fair opportunity to litigate its innocence!
3. Note: little weight given to difference between a bench trial and a jury trial (parklane should have had a right to a jury trial in the second case)
a. Issues can be ordered in expectation of their possible preclusive effect, to prevent infringement of certain procedural rights.

b. Beacon Theatres: in order to preserve right to jury trial, can hold jury trial first and then preclude issues in a subsequent bench trial
iii. Patent cases: Declaratory judgment plus offensive non-mutual estoppel, patent becomes license to be sued.
iv. Requires extra caution: Allowed, but requires court discretion/scrutiny

1. D in the 1st suit had fewer procedural choices – subject to first P’s forum selection and everything that represented

2. Not always clear that D fully fought the issue the first time – may not have had the same incentive and might not have taken the FFO

3. May encourage a wait and see attitude among possible Ps, discourages consolidation

a. Ps that could have easily joined may not be given the benefit of IP

v. Factors to evaluate before granting offensive: Restatement §28

1. Could the party have joined in the first case?

2. Prior inconsistent judgments? (may need to look at the issue again)

3. Was there an incentive to fully litigate the first time? Was the first judgment in everyone’s best interests and a result of everyone’s best try or should they let it go again?

4. Suspicion of a compromise verdict?

5. Could the precluded parties have attempted to appeal?

6. Have there been intervening changes in the law?

a. Commissioner v. Sunnen – second suit by the IRS, issue effectively different because the law sees it differently, the opportunity to litigate is different.

b. Concerns about horizontal equity – don’t want parties hiding behind old laws.

c. Except in case of reasonable reliance on the judgment – US v. Moser – veterans benefits, old veteran developed extremely strong reliance interest on continuing to receive his payments. 

d. Change in law can get around issue preclusion, but claims will still be precluded – they HAVE to be fully litigated at the time.

7. Would preclusion undermine judicial and legal objectives?

8. Are the parties attempting to sue reasonably connected to the issue? Need to prove that the second suit is really legitimate, not just frivolous. (helps a little with the declaratory judgment/patent problem)
9. Procedural safeguards – are the procedures in the first suit adequate to allow for a real full fair litigation

a. Were there procedural details that may have limited the first suit, reasons the first suit may not be as fair as we’d like if it’s going to be binding.

b. Convenience of the form, availability of compulsory process, extent of discovery, flexibility of the pleadings

5. Issue: VALID FINAL JUDGMENT

a. Case fully goes to trial and fully appealed…issue is over and precluded

i. Most judges will only preclude if appeal is over or time to take appeal has lapsed

b. Other Dispositions

i. Default judgment: nothing actually litigated ( no preclusion

ii. Settlements: again, nothing has actually been litigated ( no preclusion

1. One of the reasons that people settle!

iii. Statute of limitations: issue precluded on whether that particular statute applies

iv. Venue, subject matter jurisdiction, personal jurisdiction

1. Only issue precluded is the issue upon which the case was dismissed

c. Quasi in Rem II cases: no issue preclusion

i. Can’t just change the stakes

ii. Might not have had motivation to fully litigate when judgment was limited

d. Change in legal climate may provide grounds to skirt issue preclusion

i. Soonen: IRS and joint tax returns; once Congress changed the law, it allows issue to be re-litigated

1. Importance of horizontal equity with other taxpayers

ii. Brown v. Board of Ed: cleared the way for new round of lawsuits against the schools

iii. Reliance interests may overcome change in legal climate

1. Mozer v. US: whether being cadet at West Point counted as being vet of the civil war.  Mozer won, but time passed and question of who’s a veteran of civil war gets litigated several times: rule becomes that you had to be in the line of fire

a. US stops paying Mozer

b. Mozer sues US again: Mozer says issue preclusion

c. US says change in legal climate

d. S. Ct. says it’s a little late to stop his pension…says his reliance interest is very strong (he’s already very old)
e. Litigating against the US: US gov’t gets special rules

i. US v. Mendoza: new party can’t use issue preclusion against the government; must relitigate the issue.

ii. US gov’t shouldn’t be issue precluded b/c US has a broad duty to litigate

1. US loses cases of cases…can’t afford to appeal them all

2. Solicitor General has unique role

a. Typically, justice dep’t must grant approval of appeal

b. Uses discretion to appeal the most appealing cases

c. Question of how to allocate limited resources

3. US shouldn’t be bound to the decisions later on

a. Gov’t’s position depends on elections (as attitudes change, importance of cases might change)

b. Gov’t will change its position from time to time

4. IF US were precluded, wouldn’t allow for conflicts between circuits ( would never get to S. Ct. without such conflicts

C. INTER-SYSTEM PRECLUSION

1. State – State

a. §1738: statutory enactment of full faith and credit 

i. judicial proceedings shall have full faith and credit in every court of US as the state of court from which judgment was taken

b. State B must ask what would happen to Y’s claim in state A

c. Problem: State autonomy, 2nd forum’s interests in preserving or applying its rules are now limited by the 1st forum’s conceptions, and there may be conflicts

d. Exception: equity decrees

i. In child custody cases, state B must actually give less effect than state A would have given (child custody decrees are modifiable, but we don’t want B to be able to modify it)

2. State – Federal

a. 1738 dictates application of RJ rules of state forum

b. Raising general issues about trust in the states, fed courts’ hesitancy to step in and reevaluate state court judgments

i. In most instances they wont relitigate good state decisions, only if a really compelling federal issue is brought up in the 2nd will they hear it again.

ii. Don’t want fed courts always looking over state shoulders, only when absolutely necessary

c. Allen v. McCurry: 4th Amendment search and seizure issue contested first in state criminal trial and then in federal trial

i. If state would have precluded 2nd claim, federal court must now too
ii. There may be exceptions to 1738 if the federal interest is especially strong, but this isn’t one of them!
d. Marrese v. American Academy of Orthopaedic Surgeons: 1st trial argues violation of associational righs. 2nd trial argues violation of federal antitrust laws. (basically a different theory on the same claim)

i. Complication: 2nd claim couldn’t have been brought with first claim, fed courts have exclusive jurisdiction over antitrust claims. 

ii. Court doesn’t care!  Must apply RJ rules of state and if that blocks the federal claim, so be it.

iii. Perhaps court is stricter here b/c P could have brought both claims together in federal court
1. Counter: associational rights argument was a unique state issue (could have certified?)

iv. Alternately, maybe court is stricter b/c P could have vindicated the antitrust issues under state antitrust law (as long as issue dealt with, doesn’t matter where?)
3. Federal –State

a. Not covered by §1738
b. Semtek: Court decides to split the difference: Makes a new federal rule (this is an area of federal common law), but decides that the rule should be that use state res judicata law from original state of federal court.

i. Avoids the Erie problem!

c. Rationale: Res Judicata in multi-jurisdictional context: must be determined by something the parties could predict at time A!!

i. Must think about how much resources to devote to lawsuit and what effect of judgment will be (is it the only chance they get to litigate the issues!)

ii. Do they have to assert all their claims/defenses?

iii. Should they default/settle?

iv. Need to know what the effect of the decision will be later on…and they need to know at the BEGINNING!

4. International
a. State law controls:  Will vary by state

i. Comity: state will respect prior international judgment

ii. Reciprocity: will only enforce if foreign country would enforce

b. Reverse: many courts don’t enforce our judgments ( they don’t like jury trials or our discovery rules (Hague convention ( we’d like to get our judgments enforced
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